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THE ADVISORY OPINION OF THE
INTERNATIONAL COURT OF JUSTICE “A WALL
IN PALESTINE” AND THE EVOLUTION OF
LEGITIMATE SELF-DEFENCE IN PUBLIC
INTERNATIONAL LAW

(Summary)

This thesis will deal with the issue of the legiéioy of the Security Fence —the so-called
“wall”-, which Israel built in the Occupied Palasan Territory (OPT), calling upon the
principle of legitimate self-defence. Despite beig implicit recognition of a dual-State
solution for Palestine, and therefore representiegrelinquishment of the idea of a “Great
Israel”, the wall constitutes a major impediment peace talks between the Government of
Israel and the Palestinian National Authority (PNRg admissibility has been questioned not
only from an ethical and political perspective, bl#o from a legal one.

Israel has justified its actions by claiming todming in compliance with art. 51 of the
UN Charter. Yet the question concerning whethercthrestruction of a 670km-long wall not
respecting the provisional international bordérden Ling can be considered “consistent
with the legitimate right of self-defence” is canterted.

Israel’'s objective to protect its population fromtexrorist threat, which is deemed
continued and lethal, is lawful; nonetheless itdsbe demonstrated that art. 51 includes
measures such as the ones that Israeli governo@htDeeming Israeli actions to be illegal,
in 2003 the X Special Session of the General Asgendxided to bring the case before the
International Court of Justice, asking for an adiysopinion on the “legal consequences” of
the construction of the Palestinian wall. The Caatepted to reply, and the following year
released its advisory opinion entitledgal consequences of the construction of a wathén
Palestinain occupied territorgduly 9", 2004). In order to decide whether the wall cooéd
justified as a measure of self-defence, the Coauit o deal with the problem of the relation
between art. 51 and the definition of “aggressiomtich features should an armed attack
have to authorize a military reaction by the atéatktate in compliance with art 517?

As a matter of fact, the notion of “armed attack’art. 51 is quite confusing, and it has
long been disputed by the doctrine. Some authox® leached the conclusion that its
meaning has to be sought in the contempawargio iuris of international law. Following this
statement, three kinds of armed aggression calishaguished:

1. “Traditional armed aggression”, as defined in ksti, b), ¢), andd) of the definition
of armed aggression in GA res. 3314 (XXIX). Invasidoy land forces, aerial or naval
bombardments, blockades of harbours, and any otiigary intervention on a vast
scale by a State against the territory of anothey be assimilated to this case.
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2. “Indirect aggression”, showing the same featuredesxribed in letteg) of the above
document. In this case the aggressors are non-&t#es, acting with foreign support,
assistance, and supervision (for instance, meresnar insurgents harboured by a
State).

3. Indirect aggression by a non-State actor actingnagahe will of the territorial
sovereign, whose illegal conduct cannot be imptaetie State where it operates.

The third case is the closest to Israel’s situatsance there was no proof of ties between
the Palestinian terroristic organizations and tMAPIn its findings, the Court decided
against the applicability of art. 51 to the wathtsg that “[it] recognizes the existence of an
inherent right of self-defence [only] in the caseaomed attacly one State against another
Staté (par. 139). This position, however, has been gefliby the majority of the doctrine,
including three judges of the same Court — Higgisoijmans, and Buergenthal — who, in
their separate opinions, expressed their dissatisfafor the restrictive interpretation of art.
51. The reasons for the general hostility towah#gsdonclusions is the topic of this thesis.

The first chapter will present an overview of tivaits and modalities for the exercise of
self-defence by States. The principle traces backhe failure of the security system
envisaged in artt. 43 and 47 of Chapter VII of th¢ Charter, which urges the States to rely
on their sole forces or on regional organizatioos dollective self-defence (e.g. NATO,
Warsaw Pact) to counter aggressions. Nevertheflessjghout the years this principle has
undergone a progressive enlargement, due to tharttisof the States — mostly Western ones
— to include situations that did not correspondtgmriginal content. Preventive self-defence
and reaction against indirect attacks have beerfabythe most notable and discussed
interpretations of what the characterization off-defence as an “inherent right” should
entail.

Since the objective of the thesis is a rebuttathef interpretation of art. 51 within the
advisory opinion, the evolution of the Court’s tigbti will be followed with regard to self-
defence against State and non-State actors. THisbeiidone by analysing two pivotal
verdicts, the first beingCase concerning military and paramilitary activgién and against
Nicaragua(1986). In that case, the Court had to deal witbrglla actions against Nicaragua
carried out by the United States, both through hlteng of mercenary personnel and the
financing ofcontrasmilitia. The US government claimed that it had date collective self-
defence, for Nicaragua had supported insurgengi&s$ $alvador. This was the first chance in
which the Court could express itself on the appilicaof self-defence against an indirect
armed attack. Indirect aggressions had already bemmated (with conditionality) to
traditional ones in General Assembly in its 197dotation; however, the Court refused to
consider Nicaragua’'s activities tantamount to tescdption of “armed attack” given by the
General Assembly and classified them as a “mineraidorce” in breach of the principle of
non-intervention.

After the advisory opinion on the wall, in 2005 t@eurt was presented with a second
judicial case concerning the same subject of tH&6 1€ntence. II€ase concerning armed
activities on the territory of the Congthe judges had to establish whether Uganda had the
right to conduct military actions on the territoof the Congo to counter anti-Ugandan
insurgents. In contrast with the denial of the agafiility of self-defence provided by the two
previous cases of 1986licaragua v. United Stateand 2004 & wall in Palesting this time
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the verdict was ambiguous: Uganda had invoked dsfifnce against the Congo because it
asserted that this State had previously agreed Suthan to support Ugandan rebels, so the
judges limited themselves to state that there wasufficient evidence to impute the deeds of
the insurgents to the Congo. Nevertheless, it tewarthy that in this occasion the Court
appeared to leave the door open to a pronunciatidevour of self-defence applied to non-
State aggressions.

After this preliminary discussion on art. 51 in timternational law, in Chapter Il the
advisory opinion as a whole will be examined. As\ab mentioned, it was the X Special
Session of the GA to ask the Court for a pronuraatRes. ES-10/13 of October 27th, 2003,
questioned the Court on the “legal consequenceshefwall, with respect to the rules and
principles contained in general international lavd an the main acts and multilateral treaty
(Fourth Geneva Conventions, etc.). Israel refusggiatticipate in the proceedings, appealing
to the lack of jurisdiction and property of the @ouNevertheless, the Court refused to
exercise its discretionary power, and recognizesl dpplicability of the Fourth Geneva
Convention (1949), The Hague Regulations (1908 ,Rhacts on civil and political rights and
social, economic and cultural rights (1966) and @mvention on the Rights of the Child
(1989).

At this point, the Court turned to consider whicihes of customary and treaty law Israel
had effectively violated in erecting the wall. Fid all, by including 80percent of Israeli
illegal settlers, the pattern of the barrier iselkto create dait accomplion the ground,
which would breach the right of self-determinatminthe people as well as art. 49(6) of the
Fourth Geneva Convention. Moreover, not respedirggobligations to assure an adequate
standard of living to the inhabitants of an occdgierritory, as imposed by human rights law
and humanitarian law, means that Israel is alsbr@ach of artt. 46 and 52 of the Hague
Regulations and art. 53 of the IV Geneva Conventiéinally, limiting the freedom of
movement and access to work, health, and educebiostitutes a violation of the aims of the
two Pacts and the Convention on the Rights of thedCWith regard to this violations, Israel
cannot appeal either to military necessity, oreié-defence.

In the final paragraph of the opinion, the Courtmerates the legal consequences for
Israel, third States, and the UN. Judges Higgingrgenthal, and Kooijmans spoke against
some of thosefindings in their separate opinionke Tirst voted in favour of all the
subparagraphs, but following a different reasonitigz second voted against every point,
since he did not believe that the Court had swfitiinformation, so that it should have
refused to judge; the latter voted only againsipaunégraph 3(D), on the legal consequences
for other States.

Having considered the whole advisory opinion, thgt IChapter will finally address the
matter of self-defence applied to the wall. Fiteg critical opinions of the dissenting judges
will be re-examined, this time only in regards teit view on self-defence. Despite the
differences in their points of view, all three j@dgagree that the analysis of the Court is
biased because it does not consider violationsafrnational law by Palestinian terrorist
organizations. The evaluation of the Court reseiltsn less credible since Israeli position on
the merits remains unknown. It is also arguablé ldrael cannot invoke self-defence against
an armed threat stemming from an occupied territory
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At the end of the chapter/thesis, it will be examdnsraeli claim to self-defence from
terrorist aggressions. Terrorist actions againsdels population cannot be equated to the
World Trade Centre facts, since the latter reprieskror size, number of deaths, and careful
planning, an unicum for which the applicability of self-defence was iredmitely
recognizable. It will therefore be important todiout whether Israel is entitled, as a matter of
principle, to rely on art. 51 for the kinds of a#a it is undergoing.

Once ascertained that the international commurgtges on the problem of day-to-day
security for the Israeli State, this dissertatioil end highlighting what the flaws of this
particular use of self-defence are. Notably, Itkely that the wall, even if in compliance with
the principle of self-defence, would not pass thapprtionality and necessity tests, which are
considered the benchmarks of the “inherent righttustomary law.

Although the opinion of this writing is in favourf ahe applicability of self-defence
against an armed attack untied to the political wfila State has been grounded in a sound
analysis of sources and documents, it is clearithatbut an opinion, and as such overt to
confutation. On the other hand, it appears evideat the gap between art. 51 as it was
originally conceived and today has widened througlloe years. The reality of international
relations does not seem to recognize itself initterpretation given by the Court in its
verdicts of 1986 and 2004. The old idea of indiraehed attack that underlay this way of
thinking was doubtlessly coherent with the thenestaf law — as exposed in the 1974
definition of “aggression”; but it appears too mavr in order to effectively face the
contemporary threats to international peace andriggcNew and previously unthinkable
menaces have to be countered, and to this endsStatee been compelled to conceive a
modern interpretation of art. 51, as proved by 368 and 1373 (2001) of the Security
Council. Henceyis-a-visthe changedpinio iuris, it is at least plausible that, with regard to a
future case of non-State aggressions, the Courtedth radically different conclusions from
the opiniona wall in Plaestine



