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INTRODUCTION

When | proposed to my supervisor that the topithefdissertation would be thesource
curse he wisely suggested me to read the latest workrgyof today’s leading political
philosophers Leif WenarBiood Oil: Tyrants, Violence, and the Rules than e World®.

It turned out to be a monumental book that combie#scs, economics, history and
international law in an unprecedented way to prexa€lean Tradestrategy that links the
reform of the current rules governing the interowadil trade in natural resources to the
broader goal of realizing a more peaceful and nseworld. Buying natural resources
from whoever can control them by force, means sgnaioney to unaccountable actors and
incentivizing authoritarianism, corruption, civilans and economic instability. Western
governments should instead support public accoilityaim resource-exporting countries,
implementingClean Tradepolicies that enhance citizen control over thatunal resources.

I have to admit that building a critical analysisshbeen a challenging task that took me
several readings. This book is so well writtengbaty underpinned by a solid amount of
qualitative and quantitative data, it addressesdpie from every angle the reader can think
of, and even engages in auto-criticism! Most imgatty, Blood Oil shows a strong and
passionate commitment to the cause through everg:vrning the last page, the reader
cannot help but looking at the world under a neyhtli realizing how deeply complicit we
are in the perpetuation of injustice abroad, aetirig the urgency to do something to support
Clean Trade Nonetheless, | have thought it through and ctdlkany remarks about
Professor Wenar’s project. They are meant as a leucoltribution to the discussion about

a topic that can no longer stay out of the inteomat political agenda.

We all have beliefs, values and principles thattwyeo live by in our daily lives: some of
them have been passed onto us by our family whenwese kids, others we have
autonomously discovered and embraced once becanteaad independent individuals that
are part of a bigger society. This moral compagkadink between who we are, here and
now, and who we ought to be; it is what connectsfactual world to the ideal world we
strive for. Nonetheless, as it happens to all ppeshaps more times than we are willing to
admit, the mere sensing a moral obligation doeamays lead us to act accordinglrdbild

1 Wenar 2016.



does not always translate irdo, mostly because of the natural tendency of indi&igl to
act in favor of their own interests. When this afton occurs, though, determining the nature
of the obligation that we have breached is crucial in order to @stes consequences we
might face.

A just behavior can be required by moral principles ltet &y law. Hence, it is the source
of justice that determines whether we can be cdei@dx our wrongful action or not, and
most importantly, whether those who have beenlihwour misbehavior are lawfully entitled
to claim a redress. It is not always easy to dettmerealm we are in, though: legal norms
often derive from the attempt of shaping abstramtaiprinciples into concrete requirements
that apply to real situations.

We have been living in the era of the so-calieabalizationfor a while now, and we have
grown accustomed to be interconnected and interdigpe with people all over the world.
Social relations of any kind (political, financiabmmercial, and so on) are stretched across
the globe, thus amplifying and speeding up the chpé every activity worldwide. The
consequences of our actions reach individuals amapg well beyond our national borders.
Given this scenario, what do we owe to those wigofar away from us, as a matter of
justice? Is a person from Nigeria in the same imiahip with an American as two
Americans are between them? Can the French govetrbadield accountable to the people
of Equatorial Guinea as it can be to the peopléraihce? Face to a behavior that has
damaged an individual, a group, or even an ent@kl beyond our national border, we
have thentuitive beliefthat we should redress that wrong; but at whattpdimat all, our
moral compassion turns into something oveeas a lawful claim of justice by those who
have been hurt? Whether we see ourselvgsiamrily members of a state or of the global
society determines the nature and the extent abloligation towards other persons, be them
fellow citizens or foreigners. To answer those ¢joes, we should define what justice
(whether it is a moral or a political concept), berwhat justicelemandgmoral or legal
obligation). Only recently has the debate over glqbstice gained academic attention in
political philosophy. Mostly solicited by the speeding pace of glokatlan that has
enhanced interconnection and interdependence hpoaprong states but among individuals
per se political philosophy has tried to respond to tbisllenge by adapting on a global
scale concepts and theories of justice usually@ead to apply within nation-states that are

2 Nagel 2005



endowed with institutions that enforce justice fwd political connotation, evidently).
The main prescriptive views on global justice Illwdiéal with throughout this work are, in
general terms, statism and cosmopolitanism.

Implementing &lean Tradesystem would constrain our own habits that upl todiay have
been harming others, and it would be up to the @amginting countries to bear the costs of
change. Why should this new framework for tradiatunal resources be preferable to the
status quo? What is its ultimate moral justificald_ast but not least, is this proposal of

reform feasible?

This work is divided in three parts. In the firgtrpl will describe the phenomenon of the so-
calledresource cursethe paradox by which countries that are endowitdl vast deposits

of natural resources are often poorer and politicalbre unstable than comparable states
that do not have that kind of endowméithe causes and the effects of this paradox will be
outlined with the support of case studies. Thispge will help us in the task of comparing
the current way of trading natural resources, basetthe principle oéffectivenessyith the
proposal of reform advanced by Professor Leif WetlheClean Tradeframework, based
on the principle opopular sovereignty over natural resources

The second part will revolve around the moral goest| have presented above. Once
having exposed how we are involved in the currantriiul way of trading natural resources,
and how we can bring about a real, positive chaimggedue to explain why we ought to do
that. Theories and paradigms formulated by emisemblars of political philosophy will be
compared and applied to those issues, and willtresvery different answers as to what we
are demanded to do (if at all) to deal with thkeource cursel argue that, by failing to
engage in such an analydépod Oilremains an inspiring masterpiece of moral suasion,
passionate plea for change that appeals to ethicallsputable assumptions, but whose
realization ultimately depends on a voluntary, leef and non-rational decision, both by
consumers and governments. Timgassemay be overcome if we shift the focus of our
analysis from what are our duties towards distdhers, to what are our duties towards

ourselves.

3 The analysis will mainly focus on oil, but similar conclusions apply to other kinds of natural resources, such
as: minerals, logging, gas, metals, gems and diamonds.
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The third part of this thesis aims at assessindaasibility of theClean Tradeframework
against the current tangle of international tragfgmes, international law, and international
relations. Professor Wenar is not interested ingltypolitical philosophy without politics’;
nor in describing an ideally perfect world. His asrto deal with the reaperfectibleworld
we live in, as he makes clear in stating that “whatucial is that we attend to the world as
it is now™. The reforms that he outlines in his work are ritpr@dmirable and thoroughly
conceived, but they are demanding, first and forgnfrom us, the importing countries. A
lot is at stake since, to paraphrase the subfifgenar’s book, oil literally “runs the world”.
What Wenar outlines is not only the next great rhiaeolution in the history of humanity
after the end of slavery, of the colonial empi@spf the apartheid reginfeBanning the
imports of oil and other natural resources fromntaas that lack a publicly accountable
government, and taxing the imports of goods confiiagn intermediate countries that keep
doing business with authoritarian leaders, is &pdikely to have a huge, disrupting effect
on the stability of the international system: iut¢bes upon global economy, political
alliances, and international energy routes. Ikacdy because “we do not live at a high level

of abstraction” that we have to assess whetBéran Trades a practicable reform today.

Finally, I will briefly sum up the content of theaysis to conclude that Professor Wenar
has provided us with a stimulating proposal thabhltely has to be taken into account as a
starting point to bring about the world’s next greoral revolution. There is still room for
improvement: changes in our political, economic andial habits are indispensable. But
first and foremost, to makélean Tradewvork, changes are needed in the perspective of our

morality.

4 Wenar 2016, 353.
5> Ibidem, 346.
6 Ibidem, 260.
7 Ibidem, 362.
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CHAPTER ONE

ENDING THE RESOURCE CURSE

Introduction

Most of the goods we own and consume are the catbmof single components coming
from all over the world. The global economy, ovdsnar defines it, “the worldwide web of
supply chains that turns the raw into the warftés’one of the distinctive features of our
time, and it has been literally running on oil tlecades now. Oil has been used, together
with other fossil fuels such as coal and gas, nbt as an energy source for transportation,
but also to produce chemicals that end up in nmatgonods that we use on a daily basis:
plastic, to begin with, and then almost everythingt is synthetic, including soaps, make-
up, fabrics, and toys. The International Energy Wae estimates that every day the
worldwide demand for oil reaches nearly 96 millioarrels, which means more than 35
billion barrels per year. What is more, the lategtMarket Report, issued in 2016, foresees
demand crossing the 100 million barrels per dagsthold by the end of its five-year outlook
period® What is interesting in this matter is that morartihalf of the world oil consumption
is ascribable to countries that are not oil prodsiteBut then again, what is even more
interesting is that most of those countries thapamuce and export oil, are also the cradle
of civil conflicts, authoritarianism, poverty, caption, economic instability, and other
worrisome conditions. This paradoxical situationewdby some states, despite being
abundantly endowed with highly valuable naturabugses, are afflicted by those negative
features, has been called by social scientists‘rkmource curse”. Some scholars have
focused their attention on the political aspectstho$ phenomenon, while others have
privileged its economic sidé.What all of those studies have in common is thay focus
on the conditions of the resource-endowed countki¢isat makesBlood Oil stand out

8 Wenar 2016, xi.

% International Energy Agency statistics, available at https://www.iea.org/about/faqs/oil/

0 The top ten oil importers are United States, China, India, Japan, South Korea, Nepal, Germany, Spain, Italy
and France. Source: CIA World Factbook, country comparison — crude oil imports, available at
https://www.cia.gov/library/publications/the-world-factbook/rankorder/2243rank.html. Although it should
be noted that the recent boost in domestic shale and gas production in the United States is likely to sensibly
affect the volume of US imports.

1 For an overview of the political aspects of the resource curse, see Ross 2014. For the economic aspects,
Frankel 2012.
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among all other perspectives on this matter isitHatuses on “our” share of the curse, and

not just from an empirical point of view.

The Political Economy of the Curse of Natural Resaees

Sachs and Warner describe “the curse of naturaliress” as the observation that countries
rich in natural resources tend to perform badlynpared to resource-poor countriés.
Studying the economies of Latin American countirethe post-World War 1l period and
then of the Oil States of the Gulf from 1970s, thaye found that none of those countries
had experienced a rapid economic growth. Quiteofiposite, researches have shown that
many economies based on oil, minerals and loggiage hexperienced a substantial
deceleration in growth during that period, whilsgaying high levels of economic and
social inequalities and weak institutional capacitihis finding has not been easily
welcomed at first, because the general impressiohohgtime has been that most of the
currently rich countries had a successful developgnexactly by virtue of their natural
resource endowmett.The best-known example of such success is thesiridurevolution
occurred in the United Kingdom in the eighteentimtagey powered by coal and steel,
followed by the United States with its abundanceiinminerals, and other valuable natural
resources. As a matter of fact, countries that oglyextracting economies are not always
“cursed”. One can name Canada, or Norway as su’fategamples of extractive economies
associated with high levels of political stabiliyd economic development. What makes the
difference, then, in making natural resources aditg rather than a cursé?uty argues
that the level of natural resource abundancy isrelevant for the economic growth of a
country, but instead suggests that there are fonditions that are necessary for natural
resources to allow sustained, rapid and equitadleldpment: relatively equitable access to
land and primary education; effective markets anblip accountability; an open trade
policy; and competitive economic diversificationgive resilience to shock8 The criteria

of economic diversification seems to be especiailyortant: for example, while the United

States rely on oil and gas only in the amount of &%its total GDP in a country like

12.5achs and Warner 2001.

13 Habakukk 1962.

14 Stiglitz 2012.

15 Auty 2001.

16 Data from the US Bureau of Economic Analysis, 2017. https://www.bea.gov/industry/gdpbyind_data.htm

14



Saudi Arabia the petroleum sector accounts for 87#udget revenues, 42% of GDP and
90% of export earnings.The structure of the economy of countries that sel heavily on
resource-revenues changes accordingly: other sestich as agriculture and manufacturing
experience sensitive reduction because of the lafi@v of revenues that the country
receives from selling its natural resources. Thakes the country’s exchange rate to
appreciate, while a strong currency harms the égpafr more traditional sectors, since
foreign food and manufactured goods become cheapée.phenomenon has been called
Dutch Disease, from the steep decrease experidyctb@ Netherlands in its manufacturing
and agricultural exports since the late 1950sp¥aihg the discovery of large natural gas
fields!® But having a resource-dependent economy does ewssaarily imply for that
country to be poor. Qatar's GDP per capita is #eosd highest in the world, while that of
the Democratic Republic of the Congo is the thiodldst in the world ranking and
corresponds to less than half a percent of QatdrWhat constitutes the common
denominator then is that none of features highéightty Auty are present (in relevant levels)
in resource-cursed countries. Other scholars haessed that what might cause the resource
curse is the physical characteristics of thoseuess: oil, minerals and plantation crops are
called point-source natural resources becausedtegxtracted from a narrow geographic
base that is easily controllatffeSince those resources can be extracted from feilyea
controlled points, they incentivize rentier behasiérom those who succeed in seizing
them?! Being rent an unearned income, by definition, rdiee state with a predominantly
extractive economy is one that receives a releaambunt of funds from selling those
resources to foreigners and then use those restiuroaintain its grip on political power.
Ross highlighted that governments that can relyesource revenues have less need to tax
their citizens, and without taxation state insitdns can avoid creating mechanisms of

accountability through which the population can atheand sanction their work.

17 CIA World Factbook, Country Profile: Saudi Arabia, available at
https://www.cia.gov/library/publications/the-world-factbook/geos/sa.html

18 Sachs and Warner 2001. In economics the phenomenon of Dutch Disease is more commonly described as
crowding-out, whereby a positive wealth shock in a certain sector (in this case, the extractive sector) makes
prices — including wages of that sector’s workers — increase and accordingly squeezes the profits of other
sectors, that become less and less relevant in the country’s economic outlook.

19 Cia World Factbook, Country Comparison: GDP Per Capita. Available at
https://www.cia.gov/library/publications/the-world-factbook/rankorder/2004rank.html

20 |sham et al. 2005. Auty 2001 follows a similar argument when speaking of “predatory political state”.

21 Kolstad and Wiig 2009.

22 Ross 2001.
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Furthermore, with those revenues the state canpatseed with the outright repression of
any internal dissent. That is why today we findt thiae of the most valuable commodity,
oil, is easily associated with countries that alled by dictators and authoritarians, and are
often the stage of bloody civil waf.It is clearer today that whether natural resource
abundance constitutes a blessing or a curse depeondsthe quality of the institutions of a
country: namely, whether democratic institutions astablished and strorgefore the
discovery of high-revenue natural resourée#/enar provides the example of Norway: a
resource-dependent country, leading oil produceéneorld’s third largest gas exporter, and
a nation with the highest social capital in the lv3? Moreover, the Norwegian government
uses its oil-wealth funds to provide its citizenghwhealth, education, security, and other
welfare-state goods. This in line with Stiglitz’ewming that if resource-rich nations “do not
reinvest their resource wealth into productive staeents above ground, they are actually
becoming poorer?® The most important thing is that Norwegian peapigy the highest
scores in civil liberties and political rights, @sested by the Freedom in the World Repobrt.
They enjoy free press, an independent judiciargl,state institutions are tightly constrained
by the rule of law. Simply put, the government afrivay is fully accountable to the

Norwegian people. This is not the case in moshefdountries hit by the resource curse.

The External Supply of Money... for Many Sides

In one of his most famous works, Joseph Schumg®terpointed out the link between
political power and finances within representafpaditical orders’® Citizens pay taxes to

the executive power, who in turn is checked by ldgslative power constituted by the
representatives of the citizens. When the govermmies democratic country has to decide
the level of its annual budget and the compositibthat budget, that decision has to be

approved by law. It is the logic underlying Parlemts’ power of the purse over the decisions

B |bidem.

24 Robinson et al. 2006.

25 Wenar 2016, pp.11-14.

26 Stiglitz 2012.

27 Freedom in the World Report 2018, available at https://freedomhouse.org/report/freedom-
world/freedom-world-2018. Freedom in the World is the annual report on the state of democracy in the
world, produced by Freedom House, an independent organization advocating for the expansion of freedoms
and democracy at the global level.

28 Schumpeter 1991.
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of the executivé® This democratic constraint disappears when théigall power finds
supplies of money that are external to its citigemtaxation. Wanar points out that resource
rents go into dictators’ private pockets via thebgll transactions that occur in the

international market where natural resources drk so

“Today, global resource markets supply foreign-sedunds that enable autocrats to
maintain themselves in power instead of accepimgdtions on their rules.” And

since “they depend less on taxation”, they can tratk representatior®®

Resource rents are preferable to democratic taxagcause political accountability is too
slow and potentially destabilizing a process taawglish the main goal of all authoritarians:
stay in power. As Ross has shown, states that ¢jgg inflows of oil revenues have rarely
succeeded in transitioning to democracy: indeedstmb the world’s autocratic regimes
today are oil-exporting statés.This nexus is so evident today that a scholar evas
translated it into “The First Law of Petropoliticstating that the price of oil and the pace

of freedom always move in opposite directidfs.

Accordingly, Wenar highlights that most autocratgoging large resource revenues’
inflows, will imply mixed strategies to stay in pewwhile avoiding accountability. The first
strategy is coercion; indeed rent-addicted regimes those who score the lowest on
Freedom House ratings on civil and political lilest including freedom of speech, freedom
of press and freedom to assemBil&hey usually suppress domestic dissent with viden
or in alternative try to prevent dissent by builglidlientelistic links by making citizens
subservient to the regime’s institutiofsSince to keep resource-revenues private the regime
relies on foreign extractive companies, local papah might experiences high levels of
unemployment which in turn could spark destabitizprotests and even social revolts
against the regime. But by hiring those unemplowétiin states’ institutions and public
offices, chiefly in the military, citizens becomerp of a “pyramid of relations of

subordination, where patronage flows downward aniitigal loyalty flows upward’®® This

2 Prichard et al. 2014.

30 Wenar 2016, 19.

31 Ross 2012.

32 Friedman 2006.

33 Cfr. Supra 27.

34 Robinson and Verdier 2013.
35 Wenar 2016, 34.
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hierarchic structure of public relations also irtb@me corruption: this can be inferred by the
fact that the most corrupted countries in the warkel also those who most rely on resource
revenues to cover their national budgét$his picture however does not have to suggest
the idea that all resource-dependent states aregpdioat the citizens living in all resource-
cursed countries enjoy daily violence. Wenar indéistinguishes high-rent regimes, such
as Qatar, which spend large sums of their resaerdgan public goods for patronizing over
the citizens; and low-rent regimes, such as the d@eatic Republic of Congo, where
citizens basically live in poverty and receive aétno public goods from the regime. We
have already seen the figures associated to tipeatrge GDP per capita of these two
countries, and those different numbers ought teeakthe fact that “while resource-
disordered countries have rich regimes and weaglpgothey do not all have rich regimes
and poor peoples” Indeed, in the low-rent countries, a good waycitizens to make their
own money is to violently seize natural resouraes sell them on the black market. This
can in turn spark civil conflict, as different ntidis fight one-another to control the spots
where more natural resources are. For examplads by Le Billon has reported that natural
resources make conflicts likely to last longer &edmore violent® This is especially true
when natural resources are located far from thel-earter of the political power and
therefore more out of reach to the regime. In #meof Angolan civil conflict, lasted from
mid-1970s to early 2000s, while the central goveanicontrolled the oil fields that were
based on the coast of the country, the insurgemsaled the countryside diamond fields:
as a result, both sides had their own resourcas fubhich deriving revenues to keep
fighting.3® This is true also for the more recent conflictt thiake out in 2014 among Iraqi,
Kurdish and militias of the terrorist group I1SI8,a& them financed by the smuggling of oil

from the areas under the respective corfftol.

36 See Transparency International’s Corruption Perception Index, available at
https://www.transparency.org/news/feature/corruption_perceptions_index_2016. The report has found
that clean countries are far outnumbered by the number of countries where corruption is almost a
governance method. Among the most corrupt countries are Equatorial Guinea, Libya, Russia and Saudi Arabia.
Alarmingly enough, the report highlights that even in countries where anti-corruption laws are in place, they
are actually disregarded with impunity.

37 Wenar 2016, 43.

38 Le Billon 2012.

% Le Billon 2007.

40 See for example the article by Robert Kennedy about the oil-fueled war in Syria, available at
https://www.ecowatch.com/syria-another-pipeline-war-1882180532.html; and the report by Financial
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What connects the behavior of authoritarian regiaras$ of insurgent militias in resource-
cursed countries, is that both get the revenueskéep them in power from selling the
country’s natural resources. To whom? The basic ddveconomics is that to an offer
corresponds a demand, and that demand comes ¢ateegtent from “the free world”, or as

Wenar says, “we in the West®.

The Anti-market Rule of “Might Makes Right”

From a market perspective, the resource curseatefrom “a flaw in the enforcement of
property rights™2 What Wenar means, with this sentence, is thattingent international
trade in natural resources is based on the recognénd legitimization of physical
possession rather than on legal property, througlowdated rule called “might makes
right”. Might is a synonymous for power, force. Rigs a synonymous for legal entitlement.
This rule says that “whoever can maintain physicaitrol over a country’s territory by any
means gains the legal right to sell off the teryit® resources*? Wenar derives this rule
directly from a law existing in the pre-modern mm&tional community, a law that was valid
not only for resources but for all internationafaas: the leader who managed to gain
military control over a territory, was recognizegldiher leaders as having the legal right to
rule that territory as he pleased, including abgisin neglecting the inhabitants of the
territory or sell them to another leader as pateaitorial transactions. After World War 11,
all of this has changed. The modern internatioaal, Istarting with the 1948 Universal
Declaration of Human Rights, is based on the ptmteof individual and collective human
rights, especially against the forceful violatiammsnmitted by the political leaders, who can
no longer dismiss the outsiders’ intervention aglagitimate interference in their country’s
internal affairs’* Yet, if the idea of the state’s unlimited coercaugthority over its people
has been outlawed, as far as the state’s nats@lrees are concerned the international trade
system still is set on the principle of might makigst; that is, the principle that whoever
physically controls the resources of a territosyreécognized as legally entitled to sell them

and receive the money deriving from that transactidbhat is why Wenar uses as

Times about ISIS making revenues from the international smuggling of oil i, available at
https://ig.ft.com/sites/2015/isis-oil/

41 Wenar 2016, xxviii.

42 |bidem, 72.

3 Ibidem.

44 Beitz 2009.
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synonymous of might makes right the word “effeatigss”#° because the current system of
international trade rewards those who are stroraugm to exercise “effective” control,
hence physical possession, on the resourcesthtaagh this non-written and archaic rule
that authoritarians, militias and warlords are imtegzed to seize power, because they know
that once in power they will get the money prizatttomes by selling natural resources in
the international market. What we begin to undexttaere is that all the negative features
that we have previously seen as components oewirce curse, are not part of its origins,
but instead the consequences. Dictatorship, coomptivil wars, are fueled by the desire to
capture the foreign cash that flows in the handghafever sells natural resources. The worst
part of this scenario is that these negative ineestare created by the silent decision of
resource-importing countries to engage in commektreinsactions with whoever effectively
controls the resources, by whatever means.

As a matter of fact, it is up to each country'shauity to regulate property rights within its
own legal order, and this does not only involvepemy transactions made by citizens of the
regulating country within that country’s nationairters, but also the rights and duties of
foreigners buying, using and selling property witlihe regulating country’s national
borders, and the rights and duties of citizenshefregulating country that make property
transactions outside the country’s national bordéngse are what Wenar names the “Us-
Here”, “Them-Here” and “Us-There” decisions, angdther they let the regulating national
authority decide what legal rights a national eitiz‘will have with respect to buying
anything, anywhere in the world®But this also implies that property rights arearily
regulated at the national level, by national lagugen as far as international transactions are
concerned. What is crucial to the topic of the wese curse, then, is that it is the political
authority of each resource-importing country thettess whom its citizens, firms and
companies can engage in international transactigths

For example, Liberia’s former President Charles |diaycurrently serving a fifty-year
sentence for international war crimes and othesgxolations committed in support of the
Revolutionary United Front (RUF) during the civibrdflict in Sierra Leon®, during his

4> Wenar 2016, 76.

46 |bidem, 106.

47 Farah 2004 exposes how Charles Taylor obtained the infamous “blood diamonds” — used by RUF to fund
their military activities and buy weapons during Sierra Leone’s civil war — from RUF and then passed some of
those diamonds to the terrorist organization Al-Qaeda.
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long-lasting presidency passed the “Strategic Codityé\ct” that codified and made law
his personal control over all of Liberia’s natiomesource$® Accordingly, the only person
legally entitled to sell Liberia’s natural resousce&lomestically and internationally, was
Charles Taylor. But this Liberian law that conferte Taylor the right to sell, constituted
only half of a potential commercial transactioneTdther half, we have seen it, ought to be
constituted by a foreign decision, taken by theeptal resource-importing country, to
authorizes citizens and firms of the resource-irtipgrcountry to buy those resources from
Taylor, thus recognizing him as a legitimate ven@wountries that made such choice were,
among others, France, Italy and Turk&¥he fact that Taylor chose to enact a law to assig
himself the absolute right to sell Liberia’s natwesources, ought not to lead to think that
foreign importers give domestic legal effect ordyauthoritarian decisions that are adopted
by law. For example, when Muammar Gaddafi's autii@ver Libya was challenged by the
rebels united under the name of Transitional Nati&@ouncil of Libya (TNC), during the
2011 Arab Spring, the United States decided tafedl property of Libya’s Governments,
thus preventing US corporations to buy Libyan aibnfi Gaddafi® while almost
simultaneously authorizing transactions with theCTivith regards to oil, gas and petroleum
products exported from Libyd.Nonetheless, when that authorization was issted,hited
States had not yet recognized TNC as the new alffzid legitimate government of Libya,
nor had the Libyan rebels issued any law thatledtthem with the right to sell Libyan 6.
While accepting to trade on the rule of effectivesnseems to be the habit when it comes to
buying and selling natural resources across intemmal borders, it is the kind of commercial
engagements rejecting that rule that seem to regpiecial measures. The chief example is
the Kimberley Process Certification Scheme for Robgamonds: it prohibits all parties of
this Scheme from importing diamonds smuggled bgradhvolved in civil wars, since only

diamonds certified by the country’s exporting goweents are valid to be exported legafy.

48 On this, see Global Witness Report available at
https://www.globalwitness.org/sites/default/files/pdfs/taylormade2.pdf
49 On this, see Global Witness Report available at

https://www.globalpolicy.org/component/content/article/194/39175.html

0 United States Executive Order No. 13566 on Libyan Sanctions, available at
https://obamawhitehouse.archives.gov/the-press-office/2011/02/25/executive-order-13566-libya

51 United States Treasury Department General License No. 5, available at https://www.treasury.gov/resource-
center/sanctions/Programs/Documents/libya2_gl5.pdf

52 http://edition.cnn.com/2011/US/06/08/libya.rebels.oil/index.html

3 The Kimberley Process was promoted and inspired by the action of Southern-African diamond-producing
states, who met in Kimberley, South Africa, in mid-2000 to discuss ways to stop trade in “conflict diamonds”:
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The Kimberley Process is open to all countries #ratwilling to join the initiative, and
currently gathers fifty-four participants represegteighty-one countries, with the European
Union counting as a single participant under regmetion of the European Commission.
Today, members of the Kimberley Process accourdlfoost 99% of the global production
of rough diamonds?

The real question to ask, then, is why the preenuaef effectiveness is the default state of
affairs for international trade in natural resogaghile its rejection seems to be exceptional.
As to Wenar, the simplest answer to this dilemmathigt “national leaders choose
effectiveness in response to their citizens’ réé=st demands for natural resources and the
products made from theni®.Since natural resources, as material componefiitsabtjoods

or as inputs for other productive processes arddmental to sustain the global economy
and the consumptions habits of the world’s mostettgped economies, securing those
imports at whatever costs seem to be the ratiowhbaliged thing to do for national leaders
of resource-consuming countries. As we will se¢hterr on this work, national politicians
seem to have no choice but to dirt their handsitisfy the energy and material needs of the
communities they govern. After all, a governmeat thiould fail in satisfying those demands
would simply be replaced by another at the suceesslections. Therefore, to remain in
power, democratic leaders in particular have t@pcthis system based on effectiverréss.
Thomas Pogge has argued that effectiveness isdradeeocolonial policy allowing the most
developed countries to keep profiting from the raltendowments of the world’'s most
resource-rich spots but without bearing the costpwerning them directly’ But this also
means that it is the economic and political choitesle by national leaders of importing
countries that drive the resource-curse abroadadliogv it to taint their own domestic
systems. This state of affairs, that seems to ttatesthe natural way commercial relations

are meant to be, reveal to be instead the friibhfntary choices when governments decide,

diamond purchases that were proven to be funding violence by rebel movements and their allies against
national legitimate governments. By 2002, the negotiations between governments, diamond producing
companies and civil society resulted in the Kimberley Process Certification Scheme document setting out the
requirements for diamonds to be produced and traded legally. It entered into force in 2003, with its
implementation by participating members.

%4 See https://www.kimberleyprocess.com/

5> Wenar 2016, 115.

%6 This point is relevant and will be dealt with more in detail further on this work, when we will try to
analyze the nature of resource-importing country’s duty to stop trading with unaccountable resource-
exporters.

57 Pogge 2008.
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as they did in the Kimberley Process case, to iffetrently: to impose sanctions instead of
engaging with a dictators, to close their domestarket to foreign petrocrats instead of

allowing them to invest their fortunes within tlmegorting-countries, and so on.
Popular Sovereignty over Natural Resources

If “might makes right” is a rule expressing outdifeinciples of international law grounded
in the unrestrained use power, the modern systéamational law from the end of World
War Il has been built around counter-powerful piptes, protecting the rights of the ruled
against the force of their rulers. As Pettit argulesse anti-powerful norms have followed a
process of entrenchment within the internationadtesy, through several stages: they
formed, then spread, then have been enforced, agt importantly they have been
internalized by the relevant actors involv&dThe stage of internalization is the most
important for the entrenchment of a counter-powarum, since it deals with the identity
of the actor himself: he does not feel to violdtatthorm since that norms now defines his
identity. Examples of successful entrenchmentsooiter-powerful norms are the rules
ending colonialism, the humanitarian laws regutatine conduct of war, and the laws
ending the apartheid regime based on racial discation. What all of these rules have in
common is the idea that an authority has to befughrhere are limits that the powers of
the political authority cannot overcome, and thios@s are set by the rights of the ruled,
especially in their highest form: human rights podéd by modern international law, born
with the adoption of the United Nations Chartet @45 and followed by the 1948 Universal
Declaration of Human Rights. Human rights are méafimit the powers of the political
authority by setting boundaries to how that autlyaran be exercised.

In particular, Article 21, paragraph 3, of the Usnisal Declaration of Human Rights affirms

the principle of Popular Sovereignty:

“The will of the people shall be the basis of theharity of government; this will
shall be expressed in periodic and genuine elestidnch shall be by universal and
equal suffrage and shall be held by secret votéyorequivalent free voting

procedures’®

58 pettit 1996.
59 Universal Declaration of Human Rights, Article 21.3, full text available at
http://www.un.org/en/universal-declaration-human-rights/
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The principle of popular sovereignty, in a nutshgiNes the people of a country the right to
rule their own country. This norm, in turn, deriiesm the principle of self-determination

affirmed by the United Nations Charter in a mome&here most of human beings on earth
where subject to the rule of colonial empi*®@3/Nhich means that the right to self-
determination expressed by the United Nations @ha#and then clarified by the 1960
United Nations Declaration on Granting Independenc€olonial Countries and Peoples,
was intended as an external self-determinatiorriginis of colonial peoples to resist foreign
domination®® But strictly related to the movement to affirm tight to self-determination,

is the still ongoing struggle to affirm the riglat internal self-determination: the idea that
people should not only independent from externalgyp but also exercise the ultimate
authority over the decisions that regulate thernatkeorganization of their country. As

paradoxical as it may sound, this idea of intes®l-determination is even more ancient
than the external one. It has first been affirmeith whe Declaration of the Rights of Man

and of the Citizens during the French Revolutioaiasgf the absolute power of the monarch:

“The principle of all sovereignty resides essefytiah the nation. No body, no
individual may exercise any authority that does awtanate expressly from the

nation.®?

As Wenar points out, this idea has since been #edepnd engraved in national
constitutions: the wording “We the People”, indingtthat the citizens of a country are the
repository of the ultimate authority over their otny, is the opening of several national
constitutions and laws such as the United Stabela, Japan, South Africa, South Sudan,
Ireland, China, Algeria, Equatorial Guinea, Vietndmg, and many othef8.Even group
of countries gathered in international organizatfost and foremost the United Nations and
then ASEAN, have adopted the same wordfhg.

60 Charter of the United Nations, Preamble and Article 1, full text available at
http://www.un.org/en/sections/un-charter/un-charter-full-text/

61 United Nations Declaration on Granting Independence to Colonial Countries and Peoples, full text
available at http://www.un.org/ga/search/view_doc.asp?symbol=A/RES/1514(XV)

62 Declaration of the Rights of Man and of the Citizen, Article 3, full text available at
http://avalon.law.yale.edu/18th_century/rightsof.asp

83 Wenar 2016, Chapter 10, pp.167-189.

64 Ibidem.
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As part of the wider affirmation of the principlépopular sovereignty intended as internal-
self-determination, and for what concerns us muat, find the principle of popular
sovereignty over territorial natural resourcess #ngraved in two fundamental international
human rights treaties: the International CovenantCavil and Political Rights and the
International Covenant on Economic, Social and @altRights, adopted by the United
Nations in 1966. Both of these covenants’ Articléetlares:

“1. All peoples have the right to self-determinati8y virtue of that right they freely
determine their political status and freely purthar economic, social and cultural
development.

2. All peoples may, for their own ends, freely disp of their natural wealth and

resources®®

These Covenants have been ratified by almost enatign, and therefore have the force of
law within domestic legal ordef§. Most importantly, these covenants make peoples’
authority over the management of territorial ndtuesources a human right. This means
that a country’s government that carries out thy s@aanagement of the country’s natural
resources, does so by virtue of the authority tiiatcountry’s citizens have conferred upon
the government to accomplish that task. As argye@dssese, it is not possible to separate
the concept of external self-determination front tifainternal self-determination, since the
latter “requires that the people choose their latpss and political leaders free from any
manipulation or undue influence from domestic artitles themselves... in short, there is
no self-determination without democratic decisioaking”.%’
But even if popular sovereignty over natural researis widely affirmed on paper, it is not
in fact respected in all countries of the worlddded Cassese directly refers to the words of
Article 1 of both 1966 Covenants to affirm thah#s

“An impact in extreme situations where it is relaty easy to demonstrate that a

government is exploiting the natural resourceshm éxclusive interest of a small

85 Article 1 of both the International Covenant on Civil and Political Rights, and of the International
Covenant on Economic, Social, and Cultural Rights. Full texts available at
https://treaties.un.org/doc/publication/unts/volume%20999/volume-999-i-14668-english.pdf and
https://treaties.un.org/doc/Treaties/1976/01/19760103%2009-57%20PM/Ch_IV_03.pdf

86 Status of Signatures, Accession, and Ratifications:
https://treaties.un.org/PAGES/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&clang=_en;
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-3&chapter=4&lang=en

67 Cassese 1995, 53-54.
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segment of the population and is thereby disreggrttie needs of the vast majority
of its nationals. Similarly, it may be invoked ... & it is apparent that a
government has surrendered control over its natasalurces to another State or to
foreign private corporations without ensuring thia people will be the primary
beneficiaries of such arrangements. Either of tk@sations would constitute a clear
violation of Article 1 of the Covenant$§¥

The main issue here is that outsiders have nowagyo assess the status of internal self-
determination of a sovereign state without riskingiolate its external self-determination.
At the global level, a state’s regime represengs dbuntry and engage in international
relations on its behalf, while at the domestic létvenacts laws over which outsiders cannot
have a say. So if a President like Charles Taghksigns himself the right to sell all of
Liberia’s natural resources, what can outsidersf et comply with that sovereign law?
How can outsiders tell that a government “is explginatural resources” in the interests of
the few or has “surrendered the control” to foreix?

Authorization and Consent

What outsiders ought to look at, is the relaticat fnks a country’s citizens to its regime: a
relation that is based on ownership and authodmr&ti Citizens are vested with original
property rights in their country’s resources, agdvistue of the originality of those rights
they can “freely dispose of their natural wealtd aesources”, which means also authorizing
laws that delegate to their country’s regime to aggnthe natural resources on their behalf.
But as Rousseau explains in its theory of the $d&ietract, a people that permanently
cedes law-making powers to the government wouldteradly deny its original sovereignty.
This means that even if the citizens delegate dvergment with the daily management of
the resources, they maintain the final authorifyatde to change the extent and the content
of that delegation. The people is said to be tivecypal, while the government is the agent.

As Wenar argues,

“The duty of a president (fiduciary) entrustedwat country’s natural resources is

to manage the people’s resources for the benetheopeople (principal) — not for

68 |bidem, 56.
6 Wenar 2016, 222.
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the benefit of the president. A president may mofipfrom being the manager of
the people’s resources without the people’s apprdue instead must direct all
revenues from resource transactions to the peoplanless the people approve

otherwise.”®

What is clear, then, is that for people to enjairtisovereignty over natural resources they
have to find themselves in conditions to authorimea valid way, the regime to manage

those resources. Those conditions are summed Wemar as:

1. Information — citizens that do not have any infotim@about how their government
manages the resources, cannot possibly be autingtizat management.

2. Independence — citizens’ authorization must notivdefrom psychological or
physical violence.

3. Deliberation — citizens’ authorization must steranira public and private debate
among them about the regime’s resource policiedjout fearing of incurring in
major harms.

4. Dissent — citizens’ must be able to express thesemt, alone or together, inside or
outside of formal mechanisms, without the fearisking severe costs; and that
dissent must be effective, that is, capable ofuericing the regime’s resource

policy.”*

Note that among those conditions, nothing is saouathe benefits or the quality of the
outcomes that the regime’s management of natusalrees might give to the citizens. As
we have seen before, even if we can distinguistvdeat high-rent and low-rent regimes,
and therefore between authoritarian countries wtiéizens enjoy better or worse standards
of living and material well-being, the principledpular sovereignty equally applies to both
types of regimes. Even though people in high-regimes might receive benefits from the
government’s spending of oil revenues, if not ad#ea through the exercise of popular
sovereignty those benefits are only a paternalistiposition of the regime upon its
population. This point will be analyzed more inalefater. For now, what is crucial to stress

is that benefit and control are not synonymous fthenperspective of the right to popular

70 Ibidem, 223.
1 |bidem, 227-228.
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sovereignty over natural resources. The tools titetens need to exercise their popular
sovereignty over natural resources, and the tadglders ought to look at to assess whether
a regime’s decision about the country’s naturabueses is legitimate, are basic civil
liberties and political rights: exactly those etdiin all the major international treaties of
human rights and that make a state’s governmewiuatable to its citizens. Today, half of
the world’s proven oil reserves are in countriest tho not allow minimal civil liberties and
political rights to their citizens: Algeria, Angolaan, Iraq, Kazakhstan, Qatar, Russia, Saudi
Arabia, Venezuela, and the United Arab Emirdte8bsent those minimal conditions, a
regime that exports natural resources is doindlegitimately, by virtue of effectiveness.
Therefore, those outsiders who accept to buy theseurces are literally buying stolen
resources and are complicit in violating the soggrty of the people of the resource-

exporting country. They are responsible of turdimgght” into “right”.
Wenar’s Clean Trade Policy

Countries that accept, enforce and believe in ptgpeghts and popular sovereignty
(basically, in human rights and rule of law) ouglut to trade natural resources with
countries where those principles are not respediesiead, they ought to disengage
commercially from resource-exporting countries veh&ate’s authorities or effective rulers
are not publicly accountable, while supporting publccountability in resource-exporting
countries where that accountability is presentviedk. That is Wenar’s core message. To
that end, he outlines a trade policy call@i@an Trade divided in two parts to deal with
different levels of accountability in resource expay countries’

At this point it might be useful to make a brieéprise. Wenar classifies resource-exporting
countries following the rating proposed annually frgedom House, a U.S.-based non-
governmental organization that analyses, monitodseaetively advocates for human rights
and democratic freedoms in the world. The most mamb rating is the one callédeedom

in the World which measures the levels of political rights awil liberties for each country.

72 OPEC Annual Statistical Bulletin 2017, available at
http://www.opec.org/opec_web/en/data_graphs/330.htm; Freedom House Report Freedom in the World
2018 available at https://freedomhouse.org/report/freedom-world/freedom-world-2018

73 Wenar 2016, Chapters 16-17.
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Countries can score, for each category, from 1 {mngehat the country is the most free) to
7 (meaning that the country is the least frée.)

1. Disengaging from Not-Free Countries
Resource-importing countries ought to replace thairent trade policies based on the rule
of effectiveness with policies that respect theeseignty of the people of the exporting-
countries over their natural resources. To this &fanar designs two policy tools: a Clean

Trade Act, and a Clean Hands Trust.

1.1Clean Trade Act

In countries where civil liberties and politicagjints are utterly inexistent, as we have seen,
citizens cannot possibly be authorizing or consgnto their regime’s sales of the country’s
natural resources. ThereforeCiean Tradecountry would have to passSCdean Trade Act
that makes illegal purchasing natural resources faesqualified countries and established
sanctions to punish those who keep buying thosmiress or facilitate their import. @lean
Trade Actwould also close all commercial and financial liies within its domestic
jurisdiction to a disqualified regime’s members, litants, businesses and inward
investments, and to any other resource vendornaattito the disqualified country’s
jurisdiction. Finally, all resource-controlling ac$ of the disqualified countries would be
denied all judicial venues within the home jurigitio of theClean Tradesnacting country.
This means that any exporting-country’s law or cacttrelated to natural resources will be
unenforceable by national tribunals of tbkean Tradecountry.

At the time of writing, resource-dependent coustniated as Not-Free are: Afghanistan,
Algeria Angola, Azerbaijan, Bahrein, Brunei, CamiapdCameroon, Chad, Democratic
Republic of Congo, Equatorial Guinea, Iran, Iragzikhstan, Libya, Oman, Qatar, Russia,
Saudi Arabia, South Sudan, Sudan, Syria, Turkmami&inited Arab Emirates, Uzbekistan,
Venezuela, Vietham, Yemen and Zimbabwe.

In order to avoid potential political and econorsiocks that a halt of oil imports from all
of these countries overnight might produce, Wenggssts &lean Tradecountry could

set a timetable for gradually diminish its sharemborts from all of these countries, or even

74 In particular, Free Countries score from 1.0 to 2.5; Partly Free Countries score from 3.0 to 5.0; Not Free
Countries score from 5.5 to 7.0. See Freedom House website, Methodology, available at
https://freedomhouse.org/report/methodology-freedom-world-2018
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starting by disengaging only from one “worst of therst” regime while delaying other
disqualifications up to later decisiofts.

1.2Clean Hands Trust

The rationale of &lean Trade Acis to stop the direct complicity of the enactirmyotry to
the perpetuation of the resource curse. By diseangagpmmercially and financially from
unaccountable resource vendor§lean Tradecountry will no longer send large amount of
money directly in the pockets of distant petrocrBig since Wenar envisages a framework
to be enacted by each country individually, th& rssthat some countries will decide to
abandon effectiveness in favor of the respect @& phinciple of popular resource
sovereignty, while others will keep doing businessusual. Therefore, by engaging in
commercial transactions with nd@lean Tradecountries, virtuous resource-importers
would still be contributing indirectly to the resoa-curse by buying “tainted” goods. As we
will see in the third part of this work, this img&sconstitute a collective action problem: in
the absence of a supranational coordination, catigerbehaviors among states are difficult
to grow spontaneously. As Wenar arguekean Tradecountries “need to go beyond their
own commercial disengagement to encourage theie fpartners also to stop buying stolen
resources.”® To this aim, another policy tool is designed terilee third-parties of the
economic gains that they derive from their ongahgdience to effectiveness: it is thiean
Hands Trust

The example describes an economic triangle betviEpratorial Guinea (not-free, oil-
exporting country), the United States (supposedlean Trade Acenacting country), and
China (non€lean Tradecountry and commercial partner of both the U.Sl Bquatorial
Guinea). Due to the U.&lean Trade A¢tAmericans would no longer import oil sold by
the Equatoguinean President Obiang, since he ithaedegitimate vendor of his country’s
resources. China instead would easily keep buyiagil sold by Obiang, and perhaps even
in a greater amount than before since now Obiasddsa his former American client. China
would then use that stolen oil as a factor of potida within its economic system. The
United States, buying Chinese goods, would therormimdirectly on the American soil
some of the Equatoguinean oil: as part of clott®s, electronics, and other Chinese-made

7> Wenar 2016, 286.
76 Ibidem, 289. In the second part of the work we will discuss the nature of this “need” to go beyond one’s
own disengagement.
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exports. What the United States ought to do, tteeayoid even this indirect contribution to
the resource curse, is to impose duties on Chingserts to the United States. These duties
should fill a bank account established by the &:ernment in favor of the people of
Equatorial Guinea, up to the point where the amotiAimerican duties on Chinese imports
equate the monetary value of the EquatoguineahatiChina has bought from Obiang. By
filling the Trustat each purchase of Chinese goods, American comswnoglldcleantheir
handsto the amount of the duty in place that subtrxots the imports the value of Obiang’s
stolen oil. At the same time, China would incuegonomic losses because the duties on its
exports would damage the competitiveness of itsdymts. Pekin would thus feel
disincentivized to keep doing business with Obiakgowing that buying more
Equatoguinean oil would just reward China with mémerican duties. The citizens of
Equatoria Guinea, for their part, would be incemd to replace the petrocrat Obiang,
knowing that there is a bank account full of motiegt legitimately will be turned over to
them whenever a more accountable government with bbarge. To accelerate this process
and create more economic incentives for China op stoing business with Equatorial
Guinea, Wenar also suggests consumers boycottijay @hinese-made products, such as

toys and clothing (albeit acknowledging that thisuld be a difficult task to carry out].
2. Supporting Accountability in Partly-Free Countries

Albeit bordering Equatorial Guinea, oil-exportingglria does not display the same levels
of democratic deficit. Nigeria is indeed classifesiPartly Free by Freedom House this year,
meaning that its citizens might have at least skimeof control over their natural resources.
Even in this scenario,@ean Tradecountry would change its own trade policies ineorid
encourage positive developments towards greatepuatability in resource-exporting
countries. The first tool of this second group ofiges revolves around setting rules of
engagement forClean Trade countries’ national companies working in Partly-d-re
countries. The second tool implies the design spoases to the evolving levels of public
accountability in the resource-exporting countri&enar calls this second tool the “Public

Power Spectrum”.

2.1Rules of Engagement

77 |bidem, 291.
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A Clean Tradecountry Rules of Engagement are meant to holdattestically listed oll
and mining companies accountable to the same sts)dbe they national or foreign
companies. Moreover, national companies operatbrgaal will be subject to the same
standard of accountability as if they were to ofeenaithin the Clean Tradecountry’s
borders. Although each country is free to adoptteder measure it deems more fitting to
its own circumstances, Wenar signals broad are@sendeveral initiatives are already in
place and have a relevant membership. We havedglsssen resource validation initiatives
such as the Kimberley Process. Other importanginies are in the anti-corruption field.
For example, th@ublish What You Pawitiative supported by Oxfam and Transparency
International encourages extractive firms to mélertpayments to foreign states public, so
as to enable citizens to find out what deals in nlagural resource trading sector their
governments are makirf§.By the same token, thExtractive Industries Transparency
Initiative is a voluntary scheme to which resource-rich stan adhere by accepting to
make their resource revenues publicBoth of these initiatives help reducing the
contribution of their members to the resource cubpyeenhancing transparency and
accountability while punishing bribery and corragpti Other initiatives might target money-
laundering and other fraudulent behaviors by omhpanies and businessmen, for example
by setting standards upon credit agencies that flordestic extractive firms operating
abroad. Finally, since 2006 the esteemed politiedrist John Ruggie has been working to
develop the UN Guiding Principles for Business atuinan Rights, aimed at ensuring that
corporations take responsibility for their direadandirect impacts on human rights of the
communities where they operate, also by providergedies and redress for those who are
harmed by their activitie¥. Those Guiding Principles on Business and HumahtRigave
been accepted and published by the UN Human R@bimicil in 2011, and although they
are not mandatory they nonetheless signal a spettgaition by an authoritative forum such

as the United Nations to the ise.

2.2 Public Power Spectrum

78 See Publish What You Pay website to learn more about their activities and successful campaigns:
http://www.publishwhatyoupay.org/

8 See Extractive Industries Transparency Initiative website: https://eiti.org/

80 Ruggie 2006.

81 Full text available at
http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf
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Whereas Rules of Engagement are meant to monitrsanction the behavior of the
enacting country’s companies, both at home andaabhrghat Wenar calls the Public Power
Spectrum is a second policy tool ti@kean Tradecountries can adopt to support public
accountability in resource-exporting countries theg rated as Partly-Free. Basically it
constitutes a system of conditionalities that lthie volume of commercial transaction
between the two countries to the level of publicoamtability of the resource-exporting
country’s institutions. To engage in trade relasiovith aClean Tradecountry, a resource-
exporting state will have to comply with standasfiaccountability designed by the enacting
country: for example, in terms of anti-corruptioegulations, transparency initiatives,
resource-certification schemes, and so on. TheerJainh turn, will respond to the
improvement or worsening of the levels of publicamtability of the institutions and firms
of the resource-exporting country by increasingexreasing its foreign direct investments,
the volume of foreign aid destined to that counthg establishment of cultural and
educational exchanges, the freezing or unfreezingublic assets, and so on. Wenar also
suggests two possibilities for structuring condiiibities: either setting different policies for
different resource-extracting countries (dependioig their initial level of public
accountability) or establish a “club” gathering exjing countries and th€lean Trade
country (or countries) and within which membersrpgegiew each other and accountability
can be exchanged with know-how, aid, or whatewverabllectively decided to be furthering

the quest for public accountability the best.

Conclusion

This chapter has exposed the causes and the afééatisd to the so-called resource curse:
the paradoxical situation whereby the countrie$ #na the most endowed with valuable
natural resources happen to be at the same timgotrest, the most corrupt and instable
states in the world. This condition presents batlitipal and economic features, aBtbod

Oil has focused on exposing not only the endogenasrfabut first and foremost the
exogenous causes of the curse: that is to say, ‘@umtribution to its existence and
perpetration. “Us” as opposed to “Them” refershe wealthy, democratic, western world
that still accepts to import natural resources thame the outdated Westphalian rule of
effectiveness. This is an anti-market rule tharéily makes us fund unaccountable power

abroad, since the revenues of the resource tradespt as private wealth by the authoritarian
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leaders of the exporting countries. This is alsol@ that violates one of the core principles
of modern international law, namely: popular soigrgy. This is a counter-power norm that
has been established, accepted, protected anccedfor almost any domain after World
War II, both at the national and at the internadidievel. Sadly, this principle is still not
observed when it comes to trade in natural ressurgiace resource-cursed citizens are
prevented from exercising their sovereignty over tlatural resources of their territory.
Professor Wenar has thus advanced his proposa @ean Tradeapproach to natural
resources, ranging from the political to the ecoiwoamd social realm to make us, in the
West, stop being complicit in a practice that bgtraur own laws and principles and creates
negative externalities for everyone. Nonethelesding effectiveness througblean Trade
entails some costs on the enacting countries #mpmompt resistance to its implementation.
We will go through a practical feasibility assesat@ this policy proposal in the third part
of this work. But first, we will try to answer mosémple, yet deep and necessary, questions:
why should we bear those costs? What are they seppto be paid for? And most
importantly: whom do we have to bear those cost liothe second part of this discussion,

we will try to provide an answer.
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PART Il

Global Justice
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CHAPTER TWO

THEIR CURSE

Introduction

The Clean Tradeframework aims at ending the resource curse bgtdubng the current
standard for international trade in natural resesire effectiveness — with the standard of
popular sovereignty over natural resources. Théamentation of this proposal entails costs
that, from the standpoint of global justice, need¢ justified. In justifying the costs, we
will have to assess the responsibility of the agj@rito are supposed to bear those costs, and
most importantly, assess how the costs are to beelmmong the responsible agents. This
Is because the chances of realizing justice aendfindered by the agents’ perception of
being asked to do more than their “fair shdrelh this chapter, after an account of the
differences between domestic and global justied]l Ipresent the two main approaches to
global justice, namely cosmopolitanism and statismwill show that neither of them is alone
sufficient to comprehend and justify the balanceigtits and duties linked to the resource
curse, nor either one of them will be alone sugintito justify without qualms the adoption
of the Clean Tradeproposal to tackle the resource curse. Nonethellesgphenomenon of
the resource curse is a complex problem of glaistide that needs to be addres&idod

Oil takes the debate at a higher level, not only lyfirening the thesis that the resource
curse is a matter of justice, but also by showlegfundamental role played by the importing
countries in perpetrating and incentivizing theseurThe most important consequence is
that, in doing so, it substantially shifts on théine burden of redressing the situation.
Therefore, th&€lean Tradeperspective has distributive features, so it igartant to assess

on what basis, if at all, we can justify its adopti

Domestic Distributive Justice and Global Distributive Justice

Political philosophers have traditionally studiée subject of justice within the domain of
domestic political theory. Concerns over what ddtiighs we have to one another, or what
institutions have to be like in order to be coneedigust, have usually been analyzed within

the horizon of the nation-state, seen as “the pynhacus of political legitimacy and the

82 Singer 2009, 55.
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pursuit of justice’®® However, contemporary trends like globalizatioernational political
integration, worldwide economic interdependence anshfortunately — rising levels of
global poverty, have fostered a debate about thhecomcept of global justice. For the sake
of analyzing this new phenomenon, contemporaryktrs have found it natural to firstly
respond to this challenge by adapting on a globalesconcepts and theories related to

domestic justice.

The starting point of our discussion has to bedfeition of justice formulated in 1971 by
Jown Rawls in his booK Theory of Justicelhis we have to do because this work has easily
become the benchmark for any subsequent theousbtg, whether at the national or at the

international level. Rawls defines justice as foko

“The concept of justice | take to be defined, thiey,the role of its principles in
assigning rights and duties and in defining theraypate division of social

advantage$*

Consequently, global justice can be defined aswtag in which fundamental rights and
duties are distributed globally and how the disttitin of the advantages fostered by global
cooperation is determined. On that perspectivs,appropriate to speak in terms of global

distributivejustice.

For domestic distributive justice, the two criticantral contentions are whether principles
of distributive justice are justifiable and, if thare justifiable, to what extent are they
justifiable. For global distributive justice, thest and second critical central contentions are
same as those of domestic distributive justice, ibgbes on to contend whether those
principles of distributive justice are justifiablglobally. In extending principles of

distributive justice to the global arena, globatdbutive justice implies that there are some
entitlements of justice which have global scopeictviin turn implies that there are some
corresponding duties of justice which have glolmalpg®® It is this third critical central

contention that mainly separates statists from cpsiitans.

8 Nagel 2005, 113
84 Rawls 19993, 6.
8 Armstrong 2012.
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Which principles of distributive justice, if anyreavalid globally? Who can legitimately
claim an entitlement of justice at the global |&Mlho is entitled to the corresponding duty?
Most importantly, is it a duty of justice or a dudfcharity?

Duties of justice are considered to be more denmgnithian duties of charity or humanitarian
duties. Duties of justice are “more fundamentathieir objective® and they usually refer
to other concepts of justice such as the causalaiodl the responsibility associated with the
person that has to honor that duty. Converselyiegudf charity are thought to be looser
because they are merely required in the name otdinemon humanity shared by the
claimant of justice and the person that fulfils tihety. In this light, Tan argues that
humanitarian duties deal with distributive justm®blems regardless of “how” and “why”
those problems originatéd Whereas Armstrong argues that the two kinds of differ in
terms of “stringency” and “enforceability”. Stringey defines the level of difficulty in
avoiding such dutie®¥ Enforceability describes the possibility of coeateagent to perform

a duty in the event the agent is unwilling to d& i\ccordingly, he defines duties of charity
as less stringent and not enforceable, while dofi@sstice are stringent and enforceable.
Another fundamental distinction concerns the natirthose duties, that is, whether they
are positive or negative in nature. According tevRapositive duties require that the agent
“do something good”, while negative dut@mplyrequire that the agent refrains from doing
“something that is bad®nd thus are more easily justified. To some extenthe global
justice discourse, positive duties are often pediuais a consequence of a previous failure to
respect some negative duties. Since an agent fadletb do harm to others, now he has the
duty to rectify his wrongdoind: As we shall see further on this account, thisds an

uncontroversial statement.

8 |bidem, 18.

8 Tan 2014, 21.

8 Armstrong 2012, 21.

8 |bidem, 22.

% Rawls, 1999, 122. On this note, it is arguable that the rationale of the Clean Trade framework is compatible
with the negative duty of resource-importing countries to respect the sovereignty of the people of the
resource-exporting countries over their natural resources. However, as we shall see, the final aim of
implementing Clena Trade policies seems to go beyond the mere respect of a negative duty, but instead imply
a duty of outcome.

91 The very existence of the Clean Trade framework can be justified as the manifestation of the determination
of the enacting countries to rectify their past contribution to the perpetration of the resource curse at the
expense of the exporting population. Yet, | will question the effectiveness of some measures in redressing
the past injustices.
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Nonetheless, let us assume that we are contestapang that there are both positive and
negative duties, that these are not just humaartaroncerns but duties of justice and that

they apply at a global level. On what grounds carjustify global distributive justice?

The distinction based on ‘the grounds of justisethat between the relational and the non-
relational perspectives on global justice. The ti@tel approach lays emphasis on the
common relationships that bind subjects and agentgustice together. Sebastiano
Maffettone calls this the associative approd€Any subject and agent of justice that is not
part of the aforementioned relationship, has neithgies nor rightper sewithin that
relationship. Conversely, any subject or agentistige that is a member of that relationship,
has duties and rights within that relationship. ®onng these conditions, we find that,
within a given relationship, the subjects and agevito areelatedhave duties toward one
another and right-claims against one another;gasdéime time, they have neither duty toward
nor right-claims against then-relatedOn the other hand, outside the relationshipntire
relatedhave neither duties toward nor right-claims agdinstelated.

Conversely, for non-relational approaches the cothme of justice does not depend on any
special relationship between the agents and thedshof justice. This approach usually
grounds its conception of justice in the equal Wast reason and humanity in every
person?,

According to Maffettone, the non-relational apptoadés always identified by
cosmopolitanism, while the relational approach lbaradopted by both cosmopolitans and
statists.

Non-relational cosmopolitans argue for the existenfoglobal moral obligations of subjects
and agents of justice. Relational cosmopolitanteats focus on the relationships that link
individual persons who inhabit the world and therefargue that questions of justice ought
to be dealt with at the individual lev¥.For relational statists, this line of reasoning is
incorrect, because it reads international relat@nthe individual level rather than at the
state level, and this is not possible since stateshe predominant institutions of our world

and the primary locus for the pursuit of justiee.

%2 Maffettone 2013, 127.
% Held 2005.

% Maffettone 2012, 131.
% Nagel 2005.
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Cosmopolitanism and Statism use all the elementieoforegoing account to build their
perspectives on global justice. Nonetheless, asshal now see, they reach opposite

conclusions.

Statist and Cosmopolitan Views of Global Justice

Even though many strands exists within cosmopa$tan(such as, for example, the
distinction between legal and moral cosmopolitapjsime central tenet that links all the
cosmopolitan variants is that all individuals haegial moral worth and as a consequence
deserve equal moral consideration regardless oérotiontingent affiliations such as
nationality, ethnicity, religion or social class.

Conversely, statism — as a general strand — limksconcept of justice to the existence of
institutions that can enforce justice, and focus tbe special relation between those
institutions and the recipient of justice. Therefdor statists, justice is first and foremost a
political value that is best realized at the skatel. The moral requirements that ‘should’ be
demanded within the state are different from anyah@quirements, if at all there is any,

that ‘may’ be demanded on the global level.
1. Statism

There are several statist approaches to globatgusthe Hobbesian one says that justice is
totally inapplicable to the international realm.rFpbbes, justice does not exist before the
Leviathan is instituted. Justice is a political ualbecause individuals need an external
assurance — identified in the institution of thevieban — that their rights and duties will be
reciprocated by the other members participatinthensocial contract. The Rawlsian one
sees justice at the international level as onlgtexg between well-ordered Peoples but not
directly between individuals belonging to differeReoples® Instead Nagel navigates
between those two positions and says that we cnptausibly talk about and practically

have charity rather than proper justice at therivatgonal leveP’

1.1Rawils: The Basic Structure as the Primary Subject foJustice

% Rawls 1999b.
%7 Nagel 2005.
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We have already anticipated that the debate onaglpistice has benefited from the
conception of justice formulated by John Rawla ifheory of Justicélhis occurred despite
Rawls being explicit that his principles of justisikould be taken as only applying within
the political society pertinent to a territorizat®® In the Rawlsian view of justice, the space
of a moral community corresponds to the physicacspdefined by the borders of a state.
This is because Rawls identifies as the primaryestilof justice what he calls the basic

structure of a society. He argues that:

“The basic structure of society is the primary sabpf justice. By the basic structure
is meantthe way in whictthe major social institutions fit together intoeogystem,
and how they assign fundamental rights and dutres €hape the division of
advantages that arises through social cooperditars the political constitution, the
legally recognized forms of property, and the orgaition of the economy, all belong
to the basic structuré® (Emphasisadded).

The key passage to understand why Rawls hesitaetémd his principles of justice at the
global level is the way in which The basic structure is not given by the meretexice of
institutions. Rather, it is meant as a stable madehteraction that prescribése way in
which all the different institutions together shape &tjgal system. At the state level, this
stable model of interaction is usually embodiedthyy Constitution, which regulates the
interactions among the different domestic institnél organs, the interactions among the

citizens, and the interaction between the insongiand the citizens.

The basic structure is the primary subject of ggsthecause it results from principles that
would be agreed upon by individuals sitting in tr@inal position to negotiate the rules
that will govern their interactions within a futupelitical society. The original position is a
virtual pre-societal condition that echoes theestdtnature featured in traditional theories
of social contract® Negotiations among individuals in the original itios are guided by
the principle of justice as fairness thanks tack tthat Rawls call “the veil of ignorancé®:

Under the veil of ignorance:

% International Distributive Justice, Stanford Encyclopedia of Philosophy.
% Rawls 1977, 159.

100 Rawls 1999, 11.

101 |bidem.
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“No one knows his place in society, his class pasior social status, nor does
anyone know his fortune in the distribution of matuassets and abilities, his
intelligence, strength, and the like. | shall eassume that the parties do not know

their conceptions of the good or their special psyagical propensitiest??

Not knowing where each of them might end up beitgated within the future society,
individuals will not be able to craft principlesathadvance the interests of one particular
condition over another, thus they will rationallhoose principles that will go to the

advantage of the least advantaged position.

The first principle is the liberty principle, whigirescribes equal basic liberties for all. The
second principle is the equality principle andsitfurther divided into two sub-principles
namely the difference principle and the fair egyaif opportunity principle. Together, these

sub-principles state that:

“Social and economic inequalities are to be arrdnge that they are both (a)
reasonably expected to be to everyone’s advanaagieb) attached to positions and

offices open to all 3

To sum up, the basic structure is just becausetineiples that informs it are just, and in
turns they are just because the initial situatromwhich they have been designed was just,
and in turn it was just because it was fair, meguirat the relations of everyone to each

other where symmetric. This is what Rawls callstice as fairnesst%*

Therefore, we can say that Rawls’ statism basesdmslusions on the concepts of special
relationship and basic structure. It focuses orvérgcal relationship that exists between the
state and the citizens, and also on the horizaetationship among the citizens. This
relationship is the special and primary cooperatoaurring within a state that divides a
state and its members from any other special anthpy cooperation occurring within other
states; it further divides any special and prin@rgperation occurring within any state from
the general and secondary cooperation that might,@n one level, among states and, on

another level, among different members of diffeisates.

102 bidem.
103 |hijdem, 53.
104 |bidem.
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The special relationship that distinguishes theedtam, and raise it above, all other forms
of human associations is described by citizenshgexclusive membership of an individual
to a state. The basic structure of a state legitisyaenables, and most importantly can
enforce the rights and duties of the citizens af thate. For statists like John Rawls, Michael
Blake, Thomas Nagel, Samuel Freeman and MathiaseRikat political-legal coercion is
present within the state but absent on the glavallImakes principles of distributive justice

more demanding requirements within the stdte.

In a nutshell, statism is uncomfortable with theaif global justice as a global mirroring
of domestic justice because we don’t have a glbhaic structure that determines the just
and fair distribution of the rights and obligatioasd the advantages and disadvantages
within the aforementioned cooperation There hashbeen a global political participation
aimed at designing the principles of justice thauld inform a global constitution that
articulates, say, how the United Nations are teeratt with, say, the World Trade
Organization, or how an individual from France asimteract with an individual from

Venezuela.
1.2Rawils: The Law of Peoples

Rawls’ perspective on global distributive justisemoreinternationalthanglobal. He seeks
principles apt to regulate the interactions amamgtorially defined political agents, called
Peoples — and thus only indirectly to regulaterattons among individual8®

The Law of Peoplées both a realistic and a utopian work. It is isad because:

“It could and may exist. | say it is also utopiamdahighly desirable because it joins
reasonableness and justice with conditions enabliizgns to realize their fundamental

interests™9’

Rawls distinguished among liberal Peoples, decesuples, outlaw states, burdened
societies and benevolent absolutism. The first Reoples are described as well-ordered,

while the latter three are not well-ordered.

105 Blake 2001.
106 Rawls 1999b.
107 bidem, 7.
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Liberal Peoples are by definition liberal democeacicharacterized by a reasonably just
constitutional democratic government, citizenseshiby common sympathies, and a moral
nature'®® Decent Peoples are not liberal, but qualify ag-selered because externally they
are neither aggressive nor expansionist, and iallgrthey respect a certain amount of
human rights and administer justice accordingltocoadly shared conception of the gd&d.
Outlaw states are expansionist and aggressivenaitg they meet no requirements of well-
ordered peoples and externally they threaten thegoef others. Burdened societies, unlike
outlaw states, are neither expansionist nor agigeedsevertheless, they lack the means to
be well-ordered due to unfavourable historical,iaocultural, political and economic
factors. It is Rawls’ contention that well-order@doples have a duty of assistance to those
burdened societies: they have to be helped to tb&checessary conditions to be part of the
well-ordered Peoples® While benevolent absolutisms respect most hunggmtsrbut do not
allow their members any significant participatiarthe process of political decision making.
Hence they are not well-orderé&td.

The long-term goal of theaw of Peopless to eliminate all forms of oppressions that in
Rawls’ opinion are products of political injusticéherefore, for political injustice to be
eliminated, just institutions must be establish&®ut Rawls recognizes changing the socio-
political culture of burdened societies is not asyetask for the well-ordered societies. Given
that the economic status or condition of a soégethependent on its political culture, foreign
aid in form of fund dispensation will not help clganthe economic condition of a society
because a mere dispensation of fund cannot changeiaty’s political culture. But
emphasizing on human rights could change the beteawaf the rulers which will in turn

make them considerate of their people’s well-bétdg.

We will come back more thoroughly on thew of Peoplesvhen dealing with the

justifications for adoptingClean Trademeasures, since | believe that Wenar’s reasoning

108 \Maffettone 2010, 293-294.

109 |pidem, 301.

110 |pidem, 308.

11 |bidem. 306.

112 Rawls 1999b, 7.

113 |bidem, 106. This clearly has to ring a bell about the structure of Clean Trade Policy as conceived by
Wenar. Its aim is to support actions that will bring about the conditions for peoples of resource-exporting
countries to express their voice and thus choose for themselves how to rule their lives — starting from the
management of their resources.
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echoes Rawilsian vision of the relationship betweeti-ordered societies and burdened
societies being based on the duty of assistandele thie points raised i Theory of Justice
will come at hand when discussing the distributadrthe costs of implementinGlean
Trade

1.3Nagel: No Justice Outside the State

In his article named “The Problem of Global Justieomas Nagel concedes that the world
we live in is unjust!* Nonetheless, he straightforwardly admits that we'tdhave a clue
neither on what global justice might mean, nor wisatequirements might be.

Nagel envisages two conceptions of global justié€The first conception is
cosmopolitanism while the second conception ispblgical conception — by which he
means statism. Justice as conceived by cosmopglitan Nagel, is an absolute concept,
meaning that it derives from morality and is prstitutionall'® While justice in the political
view is a relative concept, an “associative oblmgdtgrounded in the law that citizens of a
nation state have posit to regulate their inteoastt'’ In the end, which one of the two

prevail:

“Will depend crucially on one’s moral conceptiohtloe relation between the value
of justice and the existence of the institutionattlsovereign authority makes

possible18

Nagel’'s heavy reliance on the relation betweengestnd state sovereignty leads him to
significantly reduce the scope of the demandssifga at the global level. He is particularly
concerned with giving a justification to positivedanegative rights at the global level. He
argues that negative rights call for justice indwmantly from associative obligations,
because all they require is for individuals to a&frto violate them!® On the contrary,
positive rights — or, to employ Nagel's definitiolsocioeconomic justice” — need to be

enforced, and this requires for a political soctetynite under strong centralized contrI.

114 Nagel 2005, 113.
115 |bidem 1109.

116 |bidem .

17 |bidem 121.

118 |bidem 119.

119 |bidem 127.

120 |hidem.
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In this sense, Nagel leans plainly on a Hobbestaadling of the dichotomy sovereignty-
justice. For Hobbes, while it is possible for us discover true principles of justice by moral
reasoning alone, we can only get real justice sogreign staté?! No matter how strong
the common interest of the individuals might bethaut the assurance that everyone else
will adhere to the rules and without the fear a# 8anction of the sovereign, people are
bound not to obey the rules, and persevere inastaature. That is, without a government
that ensures the stability of social institutiopsople can only aspire for justice but not have

it in practice, regardless of the strength of thearal concerns.

However, if institutions are in place, both vertiaad horizontal relationships regulated by

those institutions enter the realm of justice. Stae:

“Exercises sovereign power over its citizens, githame; those citizens have a duty
of justice toward one another through the legalisdpand economic institutions that
sovereign power makes possible This duguiggenerisand is not owed to everyone
in the world, nor is it an indirect consequenceaiy other duty that may be owed to

everyone in the world, such as a duty of humari#ty.”

Combining both Hobbes’ and Rawls’ arguments ongastNagel affirms that we can only
properly talk about justice within the nation stabecause that is where the political
legitimacy is found. Whereas at the global leuaré is no structure that embodies a similar
political legitimacy. In fact, the existence ofemtational rules and institutions does not
necessarily imply the provision of socioeconomatige, or the fulfillment of positive rights

— conversely to what cosmopolitans would claim, @#unglis because those international rules

and institutions:

“Are not collectively enacted and coercively impdse the name of all the
individuals whose lives they affect; and they do ask for the kind of authorization
by individuals that carries with it a responsilyilib treat all those individuals in some
sense equally. Instead, they are set up by bargapamong mutually self-interested
sovereign states. International institutions adtindhe name of individuals, but in

the name of the states ... that have created thencei¢ghe responsibility of those

21 hidem, 114.
122 |pidem, 121.

46



institutions towards individuals is filtered thrduthe states that represent and bear

primary responsibility for those individual§®

However, given that the world unjust — in that the disparity in well-being at thlebal
level is undeniable — for Nagel it is plausiblghmk that those who are well-off should be
genuinely concerned for those who are worse-oft. tBis is not a relationship based on

right-claims and duty-claims, it is only a mattéicbarity — of humanitarian assistanéé.

Thus, we can properly talk about justice amongviddials within a state, and between states
(a laRawls) but we cannot talk about justice among iitdials across statea [a Hobbes).

Nagel concludes that:

“Internationally there may be standards, but theyndt merit the full name of

justice”1?®

It has been underlined that for Nagel “only negatnghts to non-interference can be
universally honored in virtually all circumstance$® Basically, until the creation of a world

government, the only treatment owed by affluentntoes towards the poor ones is an
humanitarian duty of assistance. Therefore, absecllook, we can see that Nagel is a much
stronger statist than Rawls. At least Rawls ardoesduties of assistance towards the
burdened societies, to remedy cases of severe tgoard gross violations of human

rights 12’ For Rawls these qualify as duties of justice, el Nagel these are merely duties

of charity.
2. Cosmopolitanism

On their account of global justice, cosmopolitappase the centrality of the state. They
argue that statists derive their conceptions aigasfrom a mere description of what the
reality is rather than a moral prescription of whaght to be, and that our relationships as
members of the more general and comprehensive agtef humanity should have
precedence over more specific relationships basaitiaenship. In the cosmopolitan view,

the world is not composed of Peoples, as Rawlsavbale it — at least, not primarily; it is
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rather composed of persons. As a consequenceigdesof justice at the global level should
apply to persons and be justified considering tierests of persortg® For in cosmopolitan
view it is only individuals who are moral agentgheir own right. The state is only a vehicle
for social cooperation.

On his account, Simon Caney argues that globallligive justice and domestic distributive
justice can be justified on the same fundamentalmpls. For Caney, domestic distributive
justice rejects discrimination against fellow ciiis not merely because they are fellow
citizens but fundamentally because they are felhovwmans and it is wrong to discriminate
against fellow humans. Since both citizens and ¢ibrens are all humans, and fellow
humans, the standard justifications of domestitridigtive justice principles can equally
serve as the standard justifications of globarithistive justice principles?®

Nonetheless, the cosmopolitan account of justige@uliar in that it starts from the same
arguments advanced by statism but then impliedlytad@posite conclusions. Insofar as
statists argue for domestic distributive justicd argue against global distributive justice on
the ground of coercion, if it can be shown thatéhs coercion at the global realm therefore
there should be global distributive justice.

For instance, Cavallero argues that at the intennalt level coercion comes in forms other
than state, such as when powerful states inteirfehe internal affairs of less powerful states
through military, political, economic covert or aveperationg3° Cohen and Sable, on their
account, focus on the structure of internationatlér institutions. They argue that states
cooperated to form the World Trade Organization QY &and that, although the WTO acts
in the name of states, the WTO as an institutierass its members if they fail to comply
with its directives. Since leaving is not a praatioption for its members, and since
remaining in it means its members are under coeraonsequently there is a direct
relationship of coercion between the WTO and aitizef member states. This also applies
to the relationships between other similar inteomatl organizations and citizens of member
statest3!

However, unlike the statists who tend to stress d¢bercion argument more than the

cooperation argument, the majority of cosmopolitimsl to stress the cooperative features

128 Beijtz 2000, 677-678.
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130 cavallero 2010.
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that can be found at the international level aatlwould therefore demonstrate the existence
of a global basic structufé? They cite globalization, especially the intensityd extensity

of cross-border economic activities to argue thet sort of cooperation (horizontal
relationship) among citizens within the state @&sists on the global level.

A statist obviously would counterargues that treglationships cannot be equated, on the
moral ground, to the relationships established betwindividuals sharing the same

citizenshipInternational trade, Barry argues:

“Is merely economically beneficial to the tradingrimers rather than creating a
single cooperative unit which necessitates theafarboperating relationship within

the state 133

On his account of cosmopolitan justice, Sangiovamgues that it is reciprocity thgives
rise to legitimate demand for the principles oftrlitive justice, and consequently
distributive justice duties. As long as individuale involved in the collective provision of
goods and services, they are owed the duty of nediy in order for them to benefit from
the goods and services which they are involvedraviding. So, to the extent and in the
aspects that global economic activities are a ctiVle provision of goods and services, it is
to that extent and in those aspects that princigigéobal distributive justice are applicable.
Consequently, individuals are globally owed theydhftreciprocity to the extent and in the
aspects they contribute to global economic actisithat are collective provision of goods
and service$>*

Charles Beitz, on his part, criticizes directly tRawlsian position, starting from the
assumption that “Rawls regards society as a cotiperzenture for mutual advantage€®n
order to realize a fair distribution of the advay#s fostered by social cooperation though,
some principles of justice are required. In thatligf such cooperation every member of the
society is entitled to require certain standardgistice from the institutions of that society.
To assume the absence of social cooperation amfiagedt nations, is tantamount to deny
any chance of demands for distributive justicenatdlobal level, since there would be no
institution onto which apply a distributive print#p Beitz maintains that such a Rawlsian

132 International Distributive Justice, Stanford Encyclopedia of Philosophy.
133 Barry 1982, 233.

134 sangiovanni 2007.
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view of international justice “makes sense onlytlb@ empirical assumption that nations-
states are self-sufficient®® His conclusion, therefore, is that “confining miiles of social
justice to domestic societies has the effect ahtapoor nations so that others may benefit
from living in just regimes™3’

Peter Singer, being a utilitarian philosopher, basis cosmopolitan argument on global
justice on the principle of utility. His concernhsw to maximize well-being and minimize
destitution. For Singer, it does not matter whetfegsons are members of the same state or
not, whether they fall under the same basic strecbum not, whether they share the same
cooperative or coercive apparatus. On his accabose who are well-off have a duty of
global distributive justice to those who are woodkeregardless of where they are. In the
light of the fact that we enjoy higher standarddivifg, it should require minimal to no
costs to us to change the situation. What we wbalek to give up to help the global poor is
very little compared to our lifestyle, and this altbmake us feel morally obliged to aid
through charity. Because if we can prevent any thobad things from happening without
sacrificing anything that is of equal moral impoica to what we are preventing, then we
have the moral duty to prevent such bad thing framppening-38

Amartya Sen affirms that distributive justice shibubt be limited to the state. In order to
avoid bias and be fair to others, we have to camnglte interests of other people as relevant
as our own interests. Moreover, in order to avamaow mindset that is focused on a local
area, and in order to widen the scope of what wesider to be relevant principles of

distributive justice, we need to consider othergle’s perspectives as relevart.
2.1Pogge’s Resource and Borrowing Privileges

Among cosmopolitan philosophers, one who has dealbughly and directly with the issue
of the resource curse is Thomas Pogge — and thvisyist is more appropriate to analyse his
ideas separateff® His argument is really close to Wenar’s, and thlat®ns they advance

are similar but — and this is very important — m®ntical. We will see that Wenar has

reservations about Pogge’s take on the resourse.cur
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We have seen that for Rawls, Nagel and statistgeimeral, the boundaries of a moral
community coincide with those of the nation state] that any kind of obligations extending
beyond those borders are much weaker, surely matti@r of political justice. We can speak
of humanitarian concerns or charity at best.

Pogge shuts down these arguments, taking a mdisticecand pragmatic approach: in our
globalized world, characterized by inter- and hypennection, keeping this narrow-minded
view is rather outdated™if the shoes we are wearing or the smartphone weising are
the product of men, women and children whose hungdrts have been violated, then we
cannot possibly claim that we don’t have anythingldo with that. We cannot pretend that
the only causes of the resource curse are donaxliniot also international. According to
Pogge, what Rawls and his Westphalian terms mistgki® is to portrait peoples as utterly
independent of other peopl¥€.The affluent countries play a central role in shgghe
global economic order, in establishing the rulegegoing international trade and in deciding
how international institutions work. In this regarBogge elaborates the concepts of
international borrowing privilege and internationasource privilegé* They are employed
to point out that the international community rensasilent on the level of corruption,
dictatorship and violence that might be preserd tertain country. In fact, as long as the
regime is in control of that country, the othertasaaccept it as the authority that has the
legitimate power or sell the natural resourcestottountry and also ask for international
loans on behalf of its countt?*

Thus Pogge’s two privileges are actually compatiite Wenar’s rules of effectiveness and
might makes right. Wenar calls out those who aiclbaping oil from whoever; Pogge calls
out those who claim the right to sell it just besadhey control it by force. Pogge argues
that if a group of thieves loots a stockhouse dmah tsells the haul, those who buy those
items are actually buying stolen goods and areindl® under national law. Whereas if a
group of thieves seize a whole country, those whyp the stolen resources are called
ExxonMobil, BP, Chevron — and their rights are potéd by a system of international trade

laws that benefit the affluent countries. Poggéhkrrinsists that the citizens of the resource-

141 pogge 2010c.

142 Or, in Beitz’s words: “self-sufficient”. Cfr. Supra, 136)

143 pogge 2001.

144 shafter describes the borrowing privilege as “odious debt”, which is sovereign “debt incurred [by a
government] without popular consent and utilized for illegitimate purposes”. Shafter 2007, 669, note 1.
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cursed countries would have been better off if éhpswerful oil companies had invaded
their nation and stolen their oil outright, instedgaying a dictator for doing it. Either way,
citizens would not receive the royalties, but byirgg money to authoritarians and dictators
those companies help them strengthen their holgawer and make sure that the huge
amount of oil revenues will never benefit the neafdbie population. The resource privilege
and the borrowing privilege provide warlords, nm# and other greedy actors with tempting
incentives to seize power by whatever means beaaube benefits that the international
community grants to whoever is in that positionisTimeans that affluent countries should
have more than mere humanitarian concerns towastgirce-disordered countries. In fact,
they owe them, because by embracing the might-maglkes way of trading, they are
breaking the negative duty not to harm resourcesixy countries’ rights, in ways that are
foreseeable and can be changed. Here we find erdiff between Singer’'s and Pogge’s
positions: according to the former, affluent statbsuld send aid through charity to the
worse-off nations and should feel obliged to ddgwirtue of the minimal costs doing so
would entail; while the latter maintains that tighrcountries owe to the poor ones because
of their active and direct contribution in shapthg global order that is harming them.
What solutions does Pogge proposes, then, to aldnesborrowing privilege and the
resource privilege? He suggests making constitatiamendments in exporting countries’
constitutions, while establishing a “Democracy Ranat the international level.
Constitutional amendments ought to set out thaty oonstitutionally democratic
governments can “effect legally valid transfersowfership rights in public property*
This move is necessary to cut those above-mentioegative incentives at the source.
Cancelling the “reward” previously attached to mglithe country without legitimization,
greedy individuals will be less tempted to seizev@othrough the use of force. Besides, an
international Democracy Panel should be set upriteroto assess and monitor the
democratic conditions of those countries and ealytsanction any unconstitutional action
undertaken by their regimes by adopting a rulireg thans international trade with théff.
Pogge acknowledges that these solutions are pgaglitheory and even more laborious in

practice, but the least affluent countries couldsdaking the first step on the right direction

145 pogge 2008, 153.
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by admitting that each of them has its own shanmegonsibility for the injustices that are
harming the global poor.

It is possible to notice here another crucial défece with Wenar’s approach to addressing
the resource curse. Pogge’s argument stressesatieeo$ poverty into which the current
international trade in natural resource forcesekgorting countries. His goal is especially
to redress this situation, and rebalance the ghlalealth among countries. Whereas Wenar
acknowledges that poverty is a regrettable coeeadhtthe resource curse, but it is not the
focus of his proposal to directly solve this issBather, we will see that Clean Trade will
choose the protection and enforcement of propéyhts as its main goal, in consideration
of the fact that all the other negative externaditinked to the resource curse stem from the

lack of enforcement of principle of the popularaece sovereignty.

3. To Sum Up

Let us briefly recapitulate and organize the mamilarities and differences between the
cosmopolitan and the statist accounts on globéktpis

Both the accounts agree that institutions give teséegitimate demands for distributive
justice and the consequent duties. It is the ppdion of individuals in distributive
institutions that generates principles of distmbeijustice. Whether or not a basic structure
exists determines the presence or the absencstobdiive justice. In parallel, the nature of
the basic structure determines what principlesisifidutive justice will be relevant and to
what extent it will be just to proceed with thetdlsution of rights and duties. However,
statists and cosmopolitans do not agree on theaatthe principles that trigger distributive

justice nor to what extent those principles operate

Determining Responsibility in Problems of Global Jstice

According to Thomas Pogge, social affairs can layaed in two ways: either we look at
interactions or we look at institutions. In partany interactional analysis focuses on actions
and effects of actions performed by individuals groups of individuals. Whereas
institutional analysis focuses on the way in whigdtitutions, laws and other social practices

affects our world?’

147 pogge 2010b, pp.14-15.
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With regard to global justice, the focus of thelgsia is usually a harmful action or omission
that requires rectification. Both interactional anstitutional analysis will try to determine
whether any of the causally relevant agents ifyfull partially (then, to what extent)
responsible for the harmful action or omisstétThe only difference between the two types
of analysis is that in individual analysis the allysrelevant agents will be individuals and
groups of individuals, whereas in the institutioaahlysis the causally relevant agents will
be institutions, laws, and social rules.

In the particular problem of the resource curseess agents, of different nature, contribute
to the resource curse. Individuals, groups of imdials, multinational corporations,
governments and even the global institutional ofaéarch is based on the principle of might
makes right) intervene in exacerbating this problémight of the two orders of analysis
above, any agent that contributes to the resournseavill be responsible on the level and
to the extent it contributes. The resource curseciemplex phenomenon. There are different
factors and agents intervening at once, at diffetevels, causing different effects. The
combination of the contribution of each agent ochelavel results in the phenomenon of
the resource curse as a whole. Using the two kiidmalysis suggested by Pogge, it is
possible to determine what role, at what level, aitd what effects, each agent play in the

resource curse.
1. Interactional Analysis and Responsibility of Individuals/Groups of Individuals

When looking for assessing responsibility at theviidual level, we can single out different
kinds of agents and actions.

The most immediate connection is linked to us tvesomers, who pay our money at the
gas station thus actually sending funds to pettsand dictators through the sale chains
intertwined in the global market. Basically, west@urchasers contribute to the resource
curse literally injecting cash in this flawed systef international trade and providing the
material incentives for keeping the resource ctoseontinuet*® Later on we shall discuss
whether this material action can by itself generagponsibility on the consumer, and we
shall make this assessment on the notion of corisent¥Wenar holds so dear.

148 |bidem.
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Another contributing issue is corruption, both indual and collective. Seeking and offering
bribes to get business done is a selfish behavadns displayed on both sides of the supply
chain, the importing and the exporting side. Atily it takes two to bribe: nobody can be
corrupted if there is nobody who corrupts, and wieesa. Ken Silverstein has exposed the
fundamental role of the “invisible hands” or “the&edrs” that connect governments,
multinational corporations, stakeholders and altlkiof relevant interested agents, and make
sure that those transactions succeed smo&thGorruption runs through agents of financial
institution as well, for example when employeestlé banking system take part in
operations of money laundering or other illegalafinial operations. Perhaps more
frustrating is corruption perpetrated within théipial system, when for example lawyers
help companies or petrocrats to avoid accountglaiticonviction for their negative actions.
This is not necessarily done by illegal meansigk legal loophole to delay the proceeding
of the investigation or of the trial is often enbutp prevent justice from being enforced.
Still, justice delayed is justice deni&d.

Law-makers that pass a legislation allowing MNCscit@umvent their corporate social
responsibility, or lawmakers that abrogate lawsmhéacheck the integrity of the business
conducted by oil companies are helping the perpetraf the resource curse. It is the case
of the worrisome repeal of the sect.1504 of theddBrhnk act in the United States, occurred
at the beginning of 2017, and commented by mang eessult of the heavily oil-friendly
Trump administration (just to provide an exampteha time of writing the U.S. Secretary
of State is Rex Tillerson, former CEO of the extirsccompany ExxonMobitP2 The rule
implemented the Cardin-Lugar anti-corruption praisthat required US-listed extractive
companies to publish their payments to US and goargjovernments, such as taxes and
royalties. By bringing transparency onto oil, mmiand gas payments, this provision aimed

at help breaking the vicious link between corruptiand poverty in resource-rich

150 sjlverstein, 2009. Invisible Hands — the secret world of the oil fixer, report available at
https://harpers.org/archive/2009/03/invisible-hands/

151 For example, companies such as Big Oil, Chevron, Exxon and BP have been extracting in Louisiana,
Ecuador and in the Amazon area for years, leaving behind thousands of sites polluted with oil and cancer-
causing chemicals. Many citizens have tried to sue those companies and their governments, but the
indicted have loyal high-priced lawyers on their side that manage to drag the trial for decades. Silverstein,
2014.
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countriest® It is clear that a contributory role of the sanmedkcan be attributed to policy
makers and lobbyists that benefit the persistehagcentives to the resource curse.

From a cosmopolitan point of view, all these agemikate the core cosmopolitan principles
through their actions or omissions — those primsgdeing individualism, universality and
generality'>* Against the principle of individualism that holdlse human being as the
ultimate unit of concern, agents that indulge imrgpted practices such as those described
above do not care about violating the interestthefresource-cursed peoples. By seeking
the realization of their selfish interests at thedrichent of the rights of the citizens in
resource-exporting countries, the perpetratordefresource curse are not observing the
equal status that by the principle of universaitight to be attached to every human-being.
Lastly, the principle of generality prescribes teaeryone should be the ultimate unit of
concern for everyone, whereas the self-interestexsathat we have sketched only work for
their personal gains. Simply put, in relation vilite phenomenon of the resource curse, these
agents do not observe their negative duty not tasnha@thers, and they fail to perform the
consequent positive duty to redress the harm theg provoked.

As for the collective responsibility, we can comsidt as the result of joint actions and
omissions of two or more agents that collaborateaf@ommon purpose: for example, a

lobby, a political party, or the shareholders ofbdrcompany.
2. Institutional Analysis and Responsibility of the Sate/Global Order

In the realm of international relations, the statéhe virtual agent that embodies the unity
of its many components (be they individual citizeg®ups, interests, etc.). Its organs are
those entitled to express unitary voice of the toes within the international community,
and to engage the international responsibilityh&f state as a whole in its international
relations. But most importantly, for what concenns here, the state substantiates the
rawlsian basic structure, through the coordinadibits functions. That is why the focus here
is on the branches through which the state exertsggowers: the legislative branch, the
executive branch, and the judicial branch. Anyactr omission that facilitates, or fails to
prevent, or do not prosecute agents or situatiwatscontribute to the resource curse, triggers

the responsibility of the state as an institutithe flawed behavior could be found at the

153 More details on Publish What You Pay website, http://www.pwypusa.org/pwyp-news/gutless-congress-
votes-yes-to-corruption-february-3-2017/
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law-making stage, as well as with regards to paleglementation or law enforcement. In
the most concerning cases, all of the three branchake their negative contribution.
Notwithstanding this analysis, the conclusion esdiab the perpetration of the resource curse
is basically the same as in the case of indivigual collective responsibility. Out of a
negative duty not to harm, the state shall reffi@@m making, implementing and enforcing
laws, policies and rulings that allow the resowrgese to persist thus violating the rights of
the citizens of the resource-exporting countriethd state fails in this sense, it has a positive
duty to redress the harm that it has contributddgter.

Moving to the level of the global level, we haveeady seen that both Wenar and Pogge
acknowledge that the rules — and the institutiolayipg by those rules — sustaining the
current international order are unjust. The ruleefféctiveness or the might makes right
principle according to Wenar, and the internatiaeslource and borrowing privileges for
Pogge, are the the illegitimate framework withiniethall other actors feel free to make
their moves. These rules constitute the structbioastraints under which all other agents’
behaviors are subject, be they individuals, groupstporations or governments.
Unfortunately, the current structure of internatibimade in resources epitomizes the lack of
constraints, or alternatively we can say thatetstires are such that there will be always
some agents that will disregard their negative dwdlyto harm in order to pursue their
negative self-interest. Although the isolated agentehavior may not be, in itself, a
necessary nor sufficient condition for the resowwese to occur, nonetheless all the agents
and behaviors taken together concur in causingethaurce curse. Each plays the game by
the rules set by the overarching structure, eathirwits own level. Or, in Pogge’s words,
they “have a collective causal responsibility” Therefore, the more the rules governing the
global order will tend to allow or fail to preveln¢haviors that foster the resource curse, the
more the agents subject to those rules will bayliteeact in the same direction. Conversely,
if the rules governing the global order pivot todsresource curse constraining norms, also
the behavior of the agents subject to those ruikdevdirected towards the realization of a
more just world.

Because of the resource curse reaches such a gygtemasiveness, Pogge realizes that
solutions cannot be implemented effectively at ititeractional level — that is, directly

between individuals. What individuals and groupglduo do is to put pressure on their
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governments and, when possible, directly on glatstitutions to make them redress this
global injustice®® This idea is again compatible with Wenar’s propdsaconsumers to
boycott tainted goods or promoting popular campaiginraise awareness on the issue. But
the core of Pogge’s argument is that a globaltutstnal reform is necessary, and if this
entails some costs, they are to be borne by thbsekeep violating their negative duty not
to harm others: the affluent countries that violdie popular resource sovereignty of
resource-rich countries.

It is worth notice that this perspective directifliences the conception of tidean Trade
framework. It is exactly because causality and easibility can be traced at any level, in
any kind of action or omission, by anyone, tlidéan Tradeprovisions adopt an all-
encompassing approach to address the resourceveitinsearious tools. This might sound
a little at odds with Wenar’s vision of a worldvrhich international relations are carried out
among states and not directly among individualsabwve will see further in the discussion,
Clean Tradeis not conceived as an ideal moral theory. Ratihéeans more towards the
policy-making domain, with a fundamental role pldyey normative principles already

existing in national and international law.

Double Standards

The very reason we are debating the nature anelxtieat of principles of justice in relation
to the phenomenon of the resource curse is bedaesear highlights the presence of a
double standard in the enforcement of the princgdl@opular resource sovereignty: we
protect this principle in our domestic orders withnstitutional rules and hold our leaders
accountable if they violate it, but we turn a blieye when this occurs daily and massively
in foreign countries. In fact, we are actively admiting to keep this situation in force.
Thomas Pogge has dealt more broadly with the pnoldedouble standards in his work
World Poverty and Human Rightde argues:

“Most citizens of the developed countries recontilemselves to massive and
avoidable poverty abroad by not holding such pgvadainst the global economic
order as they would hold similar povery within dioaal society against its economic

order. The common and obvious way of rationalizngh a divergence is through a

156 |bidem, 277-278.
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double standard: by subjecting the global and ewmin@rder to weaker moral
demands than any national economic order. [...] Tifl@eamt countries and their
citizens continue to impose a global economic owteler which millions avoidably
die each year from poverty-related causes. We wagdrd it as a grave injustice if
such an economic order were imposed within a natisociety. We must regard our
imposition of the present global order as a graygstice unless we have a plausible

rationale for a suitable double standard. We ddawée such a plausible rationalé’”

This means that citizens of current resource-inipgitates would see it as a gross violation
of their constitutional rights and of fundamentahpiples of international law if suddenly
someone seized control of their nation by forcajnokd to be its legitimate chief and
pretended to manage its natural resources asih&ewealth. Nonetheless, this is what the
picture looks like in resource-exporting countmégere the resource curse is unfolding. And
not only we in the West take this state of affasgiven, but also we keep engaging in trade
relations with those countries. The truth is thateught to observe the same standard on
both situations, lest commit an injustice.

TheClean Trade Proposalims exactly at leveling those two standards: hackthere. We
have anticipated that this might come at some costieh will be dealt with more attention
in the last part of this work (just to recall a fellemmas here: our foreign policy and
strategic interests, our energy supplies, and idpeeh costs of our overall lifestyle). Why
ought resource-importing states to impose theizanis those costs in the name of the
protection of some faraway people’s rights? Whatle possible justifications for resource-
importing countries not to adogtlean Trad@ Borrowing Pogge’s words, | now turn to

consider two “plausible rationales”.
1. Priority to the Compatriot

In Political Theory and International Relation€harles Beitz explores the concept of the
“claim of compatriots>® He points out that even individuals who embracenmeapolitan
principles, when facing a clash between the intsrektheir compatriots and others, could
yield to the pursuit of the interests of the comipéd. This behavior might result in

prioritizing the “less urgent needs of compatriatser “the more urgent needs of others”,

157 pogge 2008, 109-109.
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which is inconsistent with the cosmopolitan prireipf equality*>® In fact, as remarked by
Shue, there are “insufficient reasons to belieat ¢time’s duties to people in the next county,
who are in fact strangers, are any greater thais @usitive duties to people on the next
continent. 60

Why, then, does this national ideal still impogsslf in our way of addressing international
dilemmas? Beitz starts by defining the claim of patniots as distinguished from the
concept of national egoism, meant as the pursu# btate of its citizens’ interests without
regard to the interests of other states. Rather, dhim of compatriots derive from
interpreting the national ideal as allowing to adesforeigners’ interests in a different way
from that in which it takes into account thosehaf tompatriot$®! This reasoning therefore
embraces a prioritarian view of justice that resutt an unequal treatment between two
groups of people (here vs. there, us vs. them).atVih concerning, though, is that the
departure from the principle of equal treatmeasically grounded in citizenship, a feature
that every individual possess by circumstance ardby choice (most of the time), since it
derives automatically from the place one is boritiz€nship is a totally arbitrary
discriminatory starting point for such a prioriariview of justice. Still, Beitz offers a two-
layer interpretation of this issue. The first layerinterpreted through the contractarian
paradigm and maintains the principle of equal tnemit. The second and deeper level
embodies a sheer prioritarian view of the comptgtrimterests, even when it cannot be
justified under any claim to equal treatment.

As to the contractarian interpretation, we haveady explained the criticisms moved by
Beitz to Rawls’ assumption of self-sufficient sdi@e®? In Rawls’ original position the
principles of distributive justice are chosen byngatriots, while foreigners are dealt with
only insofar as principles for diplomacy and wae & be chosen. This means that any
distributive principle of justice, chief among thehe difference principle, is relevant only
within national societies, while our duties towatids other states are limited to the principle
of non-intervention and the duty to assist the boadl societies. This reading would indeed
justify the claim to the priority of the compatridiut the whole reasoning is flawed by a

conceptual confusion. If the individuals gatheredthe original position for choosing
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principles of justice are taken to be equal momkpns; and if Rawls himself argues that
the only criteria for participating in the originpbsition are for an individual to possess
moral personality (i.e. the capacity for an effeetsense of justice) and the capacity to form,
revise, and pursue a conception of the gdthen any argument against the possibility of
conceiving a global original position is untenalsiece those two criteria are possessed by
everyone and anyone “regardless of whether, atepteshey belong to a common
cooperative schemé?®* As the title of his work “Kantian Constructivism Moral Theory”
suggests, Rawls conceives the principles of justieesen by the members of the original
position as “principles thought to be already latercommon sense... certain conceptions
and principles congenial to [their] most essent@ivictions and historical tradition$®
That is why these principles of justice cannot b@mnatically extended to all individuals on
earth, since they are supposed to be peculiaccttain culture or society, and this is also
why the concept of justice applies only within gtate and namely onto its basic structure.
Assuming that specific national units are charaotelrby more homogeneous morals than
it is possible to obtain on a global lev&ithis “parochialist” view is nonetheless misleading
since the admission criteria to the original positrefer to inner moral powers of the
members and not the content of the principles stiga that they will choose.

The second and deeper layer for prioritizing thengatriots derives from reasons that
normally justify prioritarian considerations in thaterests of the self, regardless of any
possible appeal to equal treatment. In this caséz Bhallenges another statist: Thomas

Nagel. He argues that:

“There is some public analogue to the individuaight to lead his own life free of
the constant demand to promote the best overalltsebut it appears in the relations
of states to one another rather than in theiricglatto their citizens; states can remain
neutral in external disputes, and can legitimatalyor their own populations —

though not at any cost whatever to the rest ofied”. 267

163 Rawls 1980.

164 Beitz 1983, 595.

165 Rawls 1980, 518.

166 Byt think about multi-ethnic or multi-religious states and which “historical tradition” or “most essential
convictions” might inform their original position.

167 Nagel 1979, 84.
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Beitz disagrees in equating the private and thdipuborality, unless one specifies the
meaning of “analogue”. It is generally maintainbdttprivate morality allows, in a limited
way, to aim at outcomes that do not maximize theral’ good of the society, by virtue of
“the importance we attach to being sufficientlyefref impersonal moral constraints to be
able to pursue the projects and commitments thatess our separate identities as
autonomous persond® It is not straightforward, though, that the statgoys the same
permission. This would imply a notion of nationgkeacy analogous to the one of personal
agency, and yet distinct from the mere sum of teesgnal identities and agencies that
constitute the citizenry — something that is difftdo conceive.

Otherwise, one could argue that as “the indeperedefdhe personal point of view®
allows individuals to resist impersonal moralityntends and avoid some sacrifices it may
demand in order to pursue their own individual gdbd state cannot be forced to bear costs
connected to the realization of cosmopolitan gdalthis case, public morality is the ceiling
that allows a nation to give priority to the intsie of its compatriots. Beitz's
counterargument here is that even personal moratigpunters some limits, namely the
consideration that one ought not to refuse to puthe overall greater good just to avoid
trivial costs for oneself; hence, national moralityist at least obey to the same tfife.
Moreover, the individual and the state attitudedmg “bearing” costs cannot be equated.
Personal morality allows the individual to shune&ssive costs when these would put him
at disadvantage compared to others who have sactifess.! Being the state an aggregate
entity, it is possible that the “excessive costgjument does not withstand — provided that
the basic structure of that state ensures a jatilition of those costs within the society.
That is why the state, embodied by the governmamistder to attain cosmopolitan goals,

168 Beitz 1983, 598.

169 Scheffler 1982, 61.

170 | pelieve that this is the meaning intended by Wenar when saying that “the right of choice in one people
cannot be used to justify the violation of that same right in another”, about the possibility that citizens of
resource-importing countries authorize their governments to buy oil from regimes that violate the popular
resource sovereignty. Such an authorization would be motivated by the trivial need to maintain our higher
standard of living, standard that we have reached also by smashing and disregarding the right of foreign
populations to be the ultimate authority over their own territorial natural resources. See Wenar 2016, 250.
171 When we would be doing more than our “fair share”. Singer 2009, 55.
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might require its people as a group to bear ctsisdre overall greater than those that the
realization of the same goal might reasonably eski fa single citizen.

This clash between cosmopolitan ideals and natigratiments — to borrow Beitz’ words —
highlights a deep dilemma, namely “how to combirfeecent kinds of reasons for action
when these reasons conflict and lack a common basisrtue of which they can be
reconciled™’? The argument of priority to the compatriots is awo justify the choice of

one claim of justice — the national one — over heot the foreign one.
2. The Problem of Dirty Hands

Strictly related to the claim of priority to theropatriots, is the so-called problem of dirty
hands: should political leaders violate the deepasstraints of morality in order to achieve
great goods or avoid disasters for their citize@s the governments of the resource-
importing countries keep contributing to the vimatof the popular sovereignty over natural
resources of foreign peoples that are subjecteatictators and authoritarians, in order to
secure their citizens their energy supplies androgloods and commaodities that they need
to go through their daily lives?

Today it is common belief that dirty hands area#d only and insofar as “anything less
than the ongoingness of the community is at stakeyhen the danger that we face is
anything less than communal death®. Therefore, only circumstances of supreme
emergency could justify the practice of dirty hanttee examples relate to the Allied
bombing of German cities or the detonation of ttwerec bombs over Japan in the context
of World War II. But when the topic of dirty handss first addressed by Michael Walzer
in a 1973 paper, the examples under evaluation mere ordinary, like political corruption

in the forms of bribes and nepotisit.Nowadays, the idea of dirty hands goes beyond the
mere bad behavior or corrupt activity in the poétirealm, although such situations are
regrettable, disappointing and potentially harmflihe idea of dirty hands refers to a

contradiction or a moral dilemma, in which an ageag moral reasons to follow each of two

172 Beitz 1983, 600.

173 Walzer 2004, 46.

174 Michael Walzer, with his influential 1973 article called “Political Action: the Problem of Dirty Hands”,
coined the term “dirty hands” adapting it from Jean Paul Sartre's play of the same name. See Stanford
Encyclopedia  of  Philosophy’s entry: The Problem of Dirty Hands, available at
https://plato.stanford.edu/entries/dirty-hands/
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possible courses of action, but cannot pursue BétWhatever the agent’s choice, he is
bound to a moral failure with regards to the optendismisses. The difference between a
moral dilemma and the problem of dirty hands id tha latter is always portrayed as a
matter of necessity, almost a foroajeure as with the case of pursuing national defense at
the expenses of civilian lives.

From a utilitarian point of view, the problem oftgihands would be solved by choosing the
course of action that increases the overall go@gainful as this choice may be. In our case,
this would result in affluent governments keepingorting oil from resource-disordered
countries in order to sustain the global economy terefore increase the wellbeing of
citizens, who could consume more goods and energycammodities. But since we have
agreed that problems of dirty hands are thoseitivalve extreme choices, the utilitarian
view cannot be taken as a justification to uphb&ldurrent international trade system based

on effectiveness. Walzer argues that:

“No government can put the life of the communitylail its members at risk, so
long as there actions available to it, even immactibns, that would avoid or reduce

the risk. ... That is what political leaders are thiat is their first task’®

ImplementingClean Trades hardly going to jeopardize the life of the eirag countries’
communities, and therefore to keep buying stoléfram ruthless dictators is an immoral
action that the problem of dirty hands cannot gagsustify.}”’

Another way to address the problem of dirty hasdsy setting rules that forbid the hands
to get dirty. By sanctioning the inviolability obse moral prescriptions, the agent will
simply choose the option that complies with thewoj@ing the problem of dirty hands. This
position is compatible with Nili’s “liberal integy” argument that will be discussed more in
detail later. What can be said, for now, is thatsatore it starts by a deontological position,
whereby the morality of choices is not determingdh® outcome they bring about but by

their capacity to comply with some preset morahmar

175 See Stanford Encyclopedia of Philosophy’s entry: “Moral Dilemmas”, available at
https://plato.stanford.edu/entries/moral-dilemmas/

176 Walzer 2004, 42.

177 Although it could be said that, under a certain threshold, the absence of trade relations could be decisive
for the wellbeing of the countries. Remember Beitz’ argument that states are not self-sufficient units. We
will address this concern in the last part of the work.
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2.1 Whose Hands are Dirty, Anyway?

We have seen that the dirty hands argument caonot @s a justification for the importing-
countries’ governments to keep effectiveness ingbks a way of trading natural resources
internationally. But then another concern arisee @amocratic link between rulers and ruled
has taken, since its first formulations, the forfragrincipal-agent relation. It is broadly
agreed that sovereignty lies with the people, wigdtlae principal, while the government is
a mere agent. The agent cannot represent the galreithout the consent of the latter, and
the agent should not act against the interestsraeantions of the principal. This is because
the agent receives his agency from the principhb imstead enjoys the original agency and
through that exercise authority over, and mainténesfaculty to withdraw, the agency of
the agent. Since, by virtue of the democratic legation, the government is said to act on
behalf of the citizens as its representative, daens’ hands become dirty too when their
government yield to the rule of might makes righi®r Hollis, “political actors, duly
appointed within a legitimate state, have an authaderiving finally from the People. ...
When their hands get dirty, so do out&lt is not straightforward though that people want
their leaders to violate moral principles (let adnternational norms or national laws) to
achieve or avoid some outcomes. The issue to assegsether the relation between a
democratic society and its representatives inhgremplies the authorization for those
representatives to dirty their haniddWe realize here that the onus of consent is tieeat
countries’ side, too. Specifically, examining thiézens’ authorization is crucial in order to
assess their level of contribution to the resoutase and thus to what extent can they be
said to be responsible. The question of authodmatiust focus on whether the democratic
citizens can plausibly be said to have authoribair tgovernments to violate the right of
popular sovereignty over natural resources. If thg citizens would be tantamount
responsible as the democratic government that septe them and engage on their behalf

at the international level.

2.2 The Tug-of-War between causality and responsilitly

178 Hollis 1996, 146-47.

179 Acknowledging that democratic communities are characterized by their pluralism, and thus there will
always be segments of the societies that did not vote in favor of this political leader or that policy, we will
not put excessive emphasis on this physiologic absence of perfect unanimity underlying the democratic
legitimization, and will proceed with the discussion in general terms.
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We saw earlier in this work that individual andleotive agents, at different levels, and in
different ways contribute collectively to reproduitee resource curse. Nonetheless, it is
possible to distinguish causality from respondiilisince the two are not necessarily
mutually implied. For example, an agent can contglwith its actions to the resource curse,
thus incurring in causal responsibility, and noe&ths be considered not morally
responsible. This is because the kind of moralaesibility we are assessing here follows a
deontological approach, whereby the moral rightregdssrongness of a behavior derives
from its compliance or not with certain duties @figations preset by moral norms. When
the agent ignores that he has caused harm, eveioasharm like the breach of the right to
popular sovereignty over natural resources of fpregpeoples, cannot be said to have
responsibility, but only a contributory causal rol@bviously enough, once the agent
acknowledges his harmful action, has to put thhtbier to a halt, otherwise the ignorance
argument no longer holds.

The property rights of a people to its natural tgses are violated, as any other owner’s
right would be, whenever someone gains control hi$ property by force, theft, or
manipulation. Put simply, “possession morphs intapprty” through illegal mean$® But

possession is a factual condition, not a normatne As Nili argues:

“If perpetrators deprive an owner of his properithwut his valid consent, the owner
still enjoys the same moral powers with regarchegroperty in question, as he did
before he was dispossessed: even if perpetratbesaaay the owner’gffective
control of the propertynormative authorityconcerning the property remains with
the owner. ... Therefore, in order to buy his propgstospective purchasers ought
to seek the consent from tkameowner who is now a victim, eveiter the victim

has been impermissibly deprived of effective cdrifdhe property8t

By accepting to trade on effectiveness and legting the might makes right principle, we

are therefore importing natural resources fronptb&sessors, or effective controllers, rather
than from the real owners. The issue here is bwaet imports that enrich the private pockets
of dictators and warlords, are paid with the mosegnt by the ordinary citizens, under the

form of consumptions or taxes payed to their owmagratic governments. Somehow,

180 \Wenar 2016, 76.
181 Nijli 2017, 315. Italic in the original text.
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citizens are the “material” contributors who fuet resource curse in exporting countries. It
is therefore necessary to distinguish between tue daith purchaser (excusable due to

ignorance) and the bad faith purchaser (non-exdéeidmzause of his awareness).

2.3 Bad-faith and Good-faith Purchasers

It is crucial to understand that the differencenssn the two types of agents is based on the
knowledge of the history of the good that is tratfédrhe idea here is that the bad faith
purchasers are indeed the democratic governmedtthamational oil companies, and not
the citizens-consumers. A bad-faith purchaserasotie who, although having a reasonable
doubt that the possessor of the good is not legteig entitled to sell it, proceeds to purchase
the good regardless. The faith of the purchasasssessed against ordinary requirements of
prudence. If the purchaser cannot reasonably tthak the owner of the good gave its
consent to the sale, then the purchaser cannoinbegely buy the good from the possessor.
This is the core principle of sale and ownershgt th enforced by national laws but with
regards to international trade in natural resour@ésstern democratic governments buy,
and allow national corporations to buy, the mosiable commodities directly from ruthless
foreign leaders that do not respect their own @it& right to control the natural resources
present in their national territory. Wenar himsdffrms that “it is in fact a consumer’s own
government that links him in legal chains with fgre petrocrats and warlords and that
brings their injustices into his own systefi®’Democratic governments and corporations
cannot plausibly argue to be good-faith purchasershey are the ones who do the deals in
practice. Not to mention the fact that they arsuoh a position of power as to have easily
access to extensive and thorough information onigadland economic conditions of every
country and every firm in the world. It is not psaloie to think ordinary citizens as purchasers
that contribute to the resource curse with the sameunt of knowledge, intentionality and
extent. In fact, Wenar plainly sums it up arguihgttthe global market is difficult to know

because of its very nature made of how supply ahel chains shift and merge together

182 The “history” of the good directly refers to Nozick’s Entitlement Theory as discussed in his book “Anarchy,
State, and Utopia”. A person who acquires X in accordance with the Principle of Justice Acquisition is entitled
to X. A person who acquires X in accordance with the Principle of Justice in Transfer from someone who is
entitled to X is entitled to X. No one is entitled to X except be repeated applications of the previous passages.
In this sense, Nozick’s Entitlement Theory of Justice in Holdings is called “historical”, as to determine whether
a certain distribution is just, one has to look at how that distribution came about. See Nozick 1974, Part Il,
Sect.1, pp.150 and following.

183 Wenar 2016, xIv-xlvi.
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relentlessly in a huge network. And this is evemetrin the world of oil and other
commodities where those supply and sale chainkegksecret because of the powerful
interests they come attached with. In the end,nargti consumers “simply cannot know”
which products are tainted or stoféflt is much more difficult for consumers to discove
the origin of each good they buy on a daily basls|e their governments have all the tools
to single out illegal sellers who violate their pts’ property right$®® That is why, on
grounds of efficiency and effectiveness, the dattom between legal and illegal trade in
natural resources should be determined by demogatiernments right at the origin of the
sale chains, rather than expecting consumers e $loils puzzle at the end. The democratic
governments that accept to trade by the rule @céffeness have a double responsibility,
not only towards resource-exporting peoples bui &dsvards their own citizens, because
they betray the national and international ruled the citizens have accepted to follow and

that therefore bound their government as theirasgnmtative.
2.4 Our Consent
As far as consumers’ responsibility is concerneen®f affirms:

“Even fairly wealthy people feel that they havélditchoice but to support national
and global institutions by paying taxes and obeyotiter laws. So even if these
wealthy people were to agree that they harm othgngpholding the global order,
they may feel that they are being forced to harnd Being forced to harm normally

cancels any moral responsibility for the harms edt&®

From a consumer perspective, the ignorance argummdmnndered by the feasibility of
putting it to a halt. This does not necessarilywefrom a lack of awareness about the mere
existence of the resource curse, or its featurdeatent. Perhaps the relevant aspect of their

ignorance relates to what the agents can do togehtnis state of affairs, which in turn can

184 |hidem, Xix-xx.

185 This argument resonates the distinction made by Beitz between the limits of what can be reasonably asked
to a private morality and to a public morality, and the distinction that it is possible to operate between the
two against the costs that they can reasonably bear or avoid by virtue of their self-interest. As argued by Nili,
“governments will incur much smaller costs, comparable to their resources, in disengaging at least from
severly oppressive regimes, than in the case with consumers who decide to boycott every good whose origins
might somehow be tainted, and therefore practically have no choice but to consign themselves to almost
survivalist modes of life”. See Nili 2011a, 122, note 27.

186 Wenar 2009, 126.
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lead to a sense of powerlessness and eventualy @cceptance of the status quo as a
timeless and immutable reality. It is appropriateegmember here that another way an agent
can contribute to the resource curse is by spreadiisleading information or by keeping
relevant information secret. That is why it is bétutmost importance to invest in raising
awareness among democratic citizens, not only atheutere existence of the resource
curse, but also about who the true responsibleaar@,pressure them for accountability.
Given the standards of civil and political righteddreedoms that most of the citizens of the
affluent democratic countries enjoy, the least ttemy do to honor these rights and freedoms
is to take advantage of them to advance just aadgworthy goals, such as putting an end
to the resource curse and to the persistence aihtglet makes right rule. Since it is the
consent of the citizens that gives validity to agymment’s actions, informed democratic
citizens should state their opposition to this @ararthy state of affairs loud and clear,
through the democratic tools at their disposal. dionportantly, as we will argue more
deeply in a moment, they should do this for theinantegrity, before than for relieving the

poor conditions of distant others.

The Resource Curse as Real Problem of Global Justice

After all that has been said, can we side withegiitatism or cosmopolitanism to frame the
issue of the resource curse and consequently dehaewe should do about it?

The resource curse is doubtless a matter of gltibtibutive justice. It involves rights and
duties, both at the national and at the globallldvevolves global cooperation in the form
of international trade that generates advantageshiited on a national and global basis.
And the rules governing how this distribution wotbalong both to the national and the
global level.

When facing such a complex phenomenon, it is olis® to look at it through a single
approach, since its features are neither only nakimor only international, and the
intervening agents are neither only individualg@mups of individuals, nor only institutions.
Rather, we have seen that each and anyone agemibatn with his own actions or
omissions, in its own way within its own level, antlile any single agent or any single
action may not be neither necessary nor suffidiemtring about the whole phenomenon of
the resource curse, when these variables are tagether they generate a kind of collective

responsibility that is greater and distinct frore there sum of the single responsibilities of
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its single components. By looking only through thases of either cosmopolitanism or
statism we will not be able to deal with the densantijustice generated by the resource
curse. Especially because statism and cosmopaiitaare highly ideal theories while the
resource curse has millions of real and practmedfs.

What is crucial to underline at this point thoughthat both statism and cosmopolitanism
approaches adopt an “outward-looking” perspecf¥@hey give their answers to whether
we should, and if so, to what extent and on whatigds, pay the price linked to ending
effectiveness. The concept of “costs” is relatv@ow those who are supposed to bear them
feel about the cause they are spending money atil. Wwihmaintain a disposition centered
on what we ought to do for others, let alone thistaht” others, there will always be some
that will find a reason to say that the task is t®manding, either individually or
collectively; that even if we were keen to actréheould always be others that free-ride on
somebody else’s effort; and, finally, that for thie good intentions our effort might end up
being ineffective.

At this point it is possible to introduce a thindpaoach, named by Professor Wenar himself
“ideal-based consequentialism”, which he adoptdudd his anti-resource-cursglean
Tradeframework. This latter approachssi generissince it gathers elements from both the
other two approaches and represents a middle-groetmeeen a theory of global justice and

a policy proposal.

187 Nili 2011a.
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CHAPTER THREE

OUR CURSE

Introduction

As the major approaches of global justice, StadaohCosmopolitanism have dealt with the
resource curse as an issue of how rights and dareedistributed, and basically disagreeing
only to their nature and extent. Moreover, theiawon interpretation of the resource curse,
has heavily stressed the condition of poverty efrsource-disordered countries, therefore
debating over whether affluent democracies haveagtcaused the current level of severe
global poverty or merely failed to prevent it. Acdmgly, Statism and Cosmopolitanism
have evolved as paradigms of global justice thatlve around the concern of alleviate the
poor conditions of others. They differ on whetherse concerns translate into positive duties
to help (thus entailing some costs on the duty4mlds distinct from negative duties to
refrain from violating rights. One way of defusitigs clash is, as we have seen, to look at
causal roles and matching them with responsitaltgordingly. Nonetheless, when it comes
to analyse why and for whom one should implen@aan Traderemaining in the realm of
pure ideal theories of justice is neither effectime@ convincing. And this is due to the fact
that Wenar has not created a purely ideal theorylafal justice. In this section, we will
proceed to explore more in detail the meaning Wanar attributes to hi€lean Trade
proposalto suggest that there could nonetheless be a rfrarakwork able to support his
arguments. This moral framework is the “liberakegrity” argument proposed by Shmuel
Nili. 188 It differs differs from both Statism and Cosmoparism because it does not inquire
what we ought to do for others, but for ourselvestting aside for a moment possible
concerns that may arise with regards to the practeplementation oClean Trade the
advantage of focusing on “inward-looking” reasonstt® is that it frees us from all the
above-listed anxieties. As strange as it may sowwl,should adopt th€lean Trade
approach for us. Once we take this mental shiftmag as well realize that this choice is in

fact the one that brings about the best resultevyeryone.

Wenar's Ideal-based Consequentialism

188 Nili 2016.
189 Nili 2011a.
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Does theClean Tradeproposal fit anywhere within the Statism-Cosmadpolism debate?
Not really, at least as far as the readeBlobd Oilcan state by relying on the book’s words.
Clean Trades presented as a realistic dissertation on a maajeersity of our times, and
little does it care about positioning officially tin the global-justice debate. It really is
intended as a wake-up call for the each and eweslyperson to raise awareness on a real
issue and become an advocate for change. Wh&kan Tradeassumes the shape of a
policy proposal more than a pure theory of glohatige.

Wenar clearly affirms that he is not interesteddming “political philosophy without
politics” or a “powerless” theory and criticize #®academics that, by looking for an ideal
form, try to provide the perfect description of wiasticeis and are less concerned with
what to dot®® Conversely, he stresses that “we don't live dgh level of abstraction ...what
to do now depends on what is possible nSivind warns that “what is crucial is that we
attend to the world as it is now?®? He maintains that both rules of interpersonal titgra
and more concrete policies are to be evaluatetiday contribution in their time: basically,
they must be useful, more than they have to beeperThis is what he defines as “ideal-
based consequentialisti® and what has guided him along the journey to derdbeClean
Tradeproposal. Here the key-words are “ideal” and “@ngentialism”, since they are both

heavily employed in the philosophical debate.

1. Ideal

The word ideal immediately recalls the distinctimiween ideal and non-ideal theories first
introduced by Ralws as two possible approachesrodive a theory of justicé?

An ideal theory, “assumes strict compliance andke@ut the principles that characterize a
well ordered society under favorable circumstanc€&lén it prescribes “a conception of a
just society that we are to achieve if we can”.tlyasve ought to “judge our existing
institutions in accordance with the prescribed emtion”. Basically what Rawls suggests —
reformulating Russeau — is that to build an ideabty, the philosopher should “take men

as they are and laws as they might'82'Conversely, non-ideal theory takes its objecdtive

190 \Wenar 2016, 353. Italics are in the original text.
Bl hidem, 362.

192 |hidem, 346.

193 |hidem, 364.

194 Rawls 1971, pp.245-246.

195 Rawls 1999, 7.
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be the realization of the just society conceivethm ideal theory. “It asks how this long-
term goal might be achieved or worked toward, Ugualgradual steps. It looks for courses
of actions that are morally permissible and pditic possible as well as likely to be
effective” 19

What Wenar's ideal-based consequentialism doesngetrge these two approaches together
and setting “principles for actiort®’ It is a journey from the ideal to the real andkoade
sets an ideal, then the principles compatible Wittt ideal and then the means that will help
realize in concrete that ideal. This is the “conmsagialist” part of his discourse. Ends justify
the means, but ends also justify the principlesdbastrain the mean8lean Tradeguiding
principles are popular sovereignty, property righteman rights, rule of law and peace. Like
a consequentialist, Wenar choo§dsan Tradetools based on how they contribute to reach
the endt® Commercial disengagement, boycotts, trade camditities, transparency and
anti-corruption legislation: these are all initiets already existing, which have proven to be
compatible with international law and they haverbes#dely used both in space and time to
deal with international politics. And most importignthey are all initiatives that are crafted
to hit every single causal agent, be it individuastitutional or structural, of the resource

curse.
1.1 A Rawlsian Cosmopolitan

Even without proposing a pure ideal theory of glqbstice, we sense th&@&lean Trades
more keen to a statist approach than to a cosmapane. Actually, Wenar himself explores
whether there might be better principles to choostead of the popular sovereignty over
natural resources, to bring about a more just wdrndooking for an answer, he firmly
dismiss more cosmopolitan principles like the comnoavnership of the Earth, but also
cosmopolitan-inspired policies such as the one ggegp by Pogge ilvorld Poverty and
Human Rights.

The idea of the “common ownership of the Earth’ivdes from John Locke’s statement that
“God has given the Earth to mankind in common” 4clilwas meant to describe the original

state of nature whereby a society would then dev@fBut as many certainly know, Locke

19 Rawls 1999, pp. 89-90.
197 Wenar 2016, ch. 15, 263.
%8 hidem, 343-344

199 \Wenar 1998
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is not the only philosopher who has dealt withdlecription of the initial conditions of the
state of nature: think about Hobbes, Kant, Roussaad all the theories of social contract
that have been elaborated along the centuries. Haebry had its own particular
specification of the initial conditions of the &alf nature, and therefore each theory reached
its own conclusions about what “just” institution®uld derive from there. An argument
thus conceived is too controversial to be useduittla comprehensive and stable theory
about what our world ought to be now. In particuldienar addresses critizes Risse’s and
Pogge’s attempts to constrain current internatianatitutions by the principle of the
common owenership of the Earth: what internatiamgtitutions ought to work for is to meet
the basic needs of all persons. Risse believesctiamon ownership of the Earth is the
grounding principle of the human right of everygmer to have opportunities to meet his or
her own basic need®’ Following common ownership of the Earth, Pogge laequire
nations to fill a global fund whenever natural i@ses are extracted, then using the fund to
meet the basic needs of the world’s pBdEven accepting the factual realities that resaurce
are controlled by nation-states, both Pogge anseRienceive popular resource sovereignty
has to be limited by the common ownership pringipteas to realize a more just distribution
that benefit the poor elsewhere. But in countrieene the resource curse is already in place
and features alarming levels of dictatorship, qatian, and poverty, it is of no use to bring
more money in (for example, through the redistidoubf sovereign wealth funds globally).
The point is exactly the opposite. It is necessamake natural resource wealth away from
the reach of dictators and kleptocrats that usasitheir private source of money. The
reasoning behind the common ownership of the Esdlso linked to the consideration that
the worldwide distribution of natural resourcesurgeven and scattered, and that if some
people are born in countries that are highly endbwhkile others are not, then this is just a
matter of circumstance, and if this influenceswleibeing and the living standards of some,
then a redistribution of resource wealth from tineklest in resource-rich countries towards
the less resource-rich countries is due. But thisl lof reasoning is totally counter-
productive with regards to the mission of fightithg resource curse. One could imagine if

people of Equatorial Guinea were told that, becafstheir rich endowment in natural

200 Rjsse 2012.
201 pogge 2008.
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resources, part of their revenues were to be warmsf to, say, Italy, since that country have
less natural resources.

Cosmopolitan ideals are admirable, but not feasablthe moment. Peoples living in the
most resource-rich countries belong to nation-sttiat are just too recent, they were born
from the process of decolonization after World Waend therefore would look at such a
principle as a new form of colonial exploitatiornérefore, popular resource sovereignty is
currently a preferable grounding value for actiowme will always prefer partial unities, so
long as no reasonable alternative is in sigPt”.

Moreover, for Wenar, the perspective to adopt tal aath the resource curse does not
necessarily have to focus on poverty. As we haea,sthere citizens in resource-cursed
countries that actually receive benefits from thelers, like in Saudi Arabia or Bahrain. But
this does not justify the fact that their propeitjts over natural resources are not respected.
Popular resource sovereignty, as we have seeot, &nout the benefits but about the control,
the authority over the resources. Focusing on iallieng poverty, as praiseworthy a goal as

it may be, is misleading in the current situation.

1.2 Dealing with Not-Free and Partly-Free countries

There is another feature of Wenar’s argument thplaens why he is more Rawlsian than
cosmopolitan. And this refers to the internal ordithe political units that currently form
the international community: states. Cosmopolitanannot fully be realized unless all
countries democratize first. This statement, whicight be accused of cognitive
colonialism, as we were trying to impose a kindilzéral western mindset worldwide. But
at a closer look, we can see that what it pointsatemocracy as a procedure, and not as a
value. The basis of the principle of popular resewsovereignty, we saw it, are the ability
for the citizens to find out and influence the whgir natural resources are managed. In
concrete terms, those abilities require minimalilcand political rights that consent
information, independence, communication, delibenatfreedom and disseff Whatever
the content of the decisions that will derive frtira exercise of those rights, that is not “our”

business, as western liberal democracies, to jodgdluence.
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This attitude emerges also if we take a look atdifference in the treatment th@lean
Tradereserves to not free and partly free countries hatee seen that Wenar envisages the
complete commercial and financial disengagememh ftountries that are rate as non-free
by the Freedom House Index on Civil and Politidalrties, while partly-free countries face
tailored responses and policies that match theagness (or regress) in enforcing their
citizens’ sovereignty over natural resources. Wetates that the aim of the latter treatment
is supporting accountability in those countriestigh a system of conditionalitié¥'l argue
that the different treatment between these twoselsof states echoes the Rawilsian
conception of justice elaborated the Law of PeoplesWenar himself affirms that
international relations do not occur at the intespaal level since individuals are not the
subject of international relations, but states?&tAnd international relations between states
are regulated byhe Law of the Peoplew/hich takes into account the diversity present in
the international community and gives a moral ficsttion as to how to deal with this
diversity.

From Rawls’ perspective, the subjects of intermatigustice are not individual persons but
independent Peoples. What liberal societies owdetient and well-ordered societies that
reject liberal principles of justice is respect daldrance. But to interpret this statement as
a simple consequence of the factual consideratiandt the global level we find a greater
diversity of principles that influence the conceptof what is “Good” (such as religion, for
example), is a non-moral account of justice. WhawwR wants to affirm, is the moral
significance of collective self-governance as ctiadito accept and compound the varieties
of Peoples at the global level. As Macedo points tollective self-governance vyields a
moral basis for a respecting global diversity ameb amoral standards or criteria for
discerning which peoples merit our respe€f’Decent and well-ordered peoples deserve
outsiders’ full respect provided that they are geely self-governing collectivities. This
means that their domestic institutions must providdusion for all the segments of the
society and voice to the opposition. Non-liberal Bacent and well-ordered societies are
moral communities. Conversely, governments that hyl tyranny and oppression do not

deserve outsiders’ respect nor tolerance. The issteis:
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“Whether we can reconcile two convictions: Firsiatt respect for the diversity of
cultures and traditions means that we cannot simpiiversalize the liberal

conception of justice worked out within Westernisties. Second, that we must not
bow to cultural diversity as a way of rationalizitige oppression of some by

others.207

The criterion to reconcile these two convictiorms, Rawls, is to loot at the respect of what
he calls “human rights propet®® They are identified with the most basic rights @et by
the Universal Declaration of Human Rights, and faatrbe rejected as peculiarly liberal or
special to the Western traditiof’® Liberal Peoples and non-liberal but decent Pecoples
both considered to be well-ordered, in Rawls opinlmecause they respect those principles
and they involve the members of their society & political decision-making process in a
meaningful wayThe Law of Peopledoes not ask decent societies “to abandon or modif
their religious institutions and adopt liberal oifé$Decent and well-ordered societies may
not qualify as fully just from a liberal standpoithhey may be characterized by an official
religion or doctrine that sets how the governmante social policies should be shaped.
But they are inclusive and allow the expressiodis$ent, and if this internal structure make
these states go wrong, then the mistake is “theirsake 2! This is also what Wenar means
when he says that “it is not for us to tell the @awr Nigerians how to run their countries.
Those are matters for the Saudis, and for the Nigsyto decide?!? At the opposite side
of the spectrum, we find all the types of non-waelllered societies that are therefore not
subject to thé.aw of PeopleOutlaw states that violate human rights, socidiigslened by
unfavorable conditions, and benevolent absoluti$ras honor human rights and are non-
aggressive but do not allow their members to pkyneaningful role in making political
decisions'?13- all of these Peoples do not deserve the regpeidivlerance of the other well-
ordered societies. Nonetheless, burdened soci#taslack the political or economic
resources to become decent societies are owedyadtlassistance” that basically translate

in sending foreign aid to bring these societiea tevel at which they will be finally able to
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collectively self-govern themselves. In the distion between outlaw states and burdened
societies it is possible to read the differenceeatment thaClean Tradeattributes to not-
free and partly-free countries. The first haveeddtally disengaged from, because not-free
countries do not present any feature of collecse#f-governance. As a consequence,
disengaging from them would neither be an interfeean their internal affairs nor a breach
of the right to equality that every people enjogsralependent and sovereign unit within the
international community. Conversely, the partlyef@untries have to be supported in their
quest to full accountability through tailored respes and policies adopted by tBkan
Tradecountries. Of course, in the particular contexthef resource curse, “sending foreign
aid” as sums of money towards kleptocratic or qurragimes can do more harm than good,
but we do not have to forget that Rawls’ intentiso construct an ideal theory of justice,
not to address particular real situations of owspnt reality. For that, we can refer to the

policies set out ilClean TradeBut the underlying rationale holds.

As Rawls argue, “the common good idea of justicéakes into account what it sees as the
fundamental interests of everyone in sociély’Therefore, what makes it possible to
accommodate the diversity of Peoples that is faitrile global level, and consequently the
shape of th€lean Tradgoroposal, is the respect of the right to collected-rule that every
People enjoys. The only condition for deserving tiespect, though, is that “the people — all
of them — are collectively ruling over themselvé$The respect that well-ordered societies
collectively ruling over themselves owe one anothamslate into a negative duty to refrain
from “exporting” principles, institutions and vaki¢éhat are specific to a particular culture
or tradition. That's also why Wenar criticizes Peggidea of adopting constitutional
amendments to the resource-exporting countriestitainens. Rather, Wenar insists that
“Western countries only need to enforce their owingdples, within their own borders, on

their own soil"21®
1.3 A principled Policy Proposal

Clean Tradds some middle-ground between an ideal theorystige and a simple public

policy. It is a project that wishes to contribugalizing a more just world by help solving a
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real and specific issue of our times: the resoatgse. It aims at doing so through feasible
tools that are conceived to concretely enforce natwstract moral principle€lean Trade

is more realistic than cosmopolitanism, since wenoa disregard completely the factual
reality that the world is divided in national stter territorial units. But neither is it
expression of a pure statist approach. The focusherdirect link between consumers’
behavior “here” and effects on resource-cursedzams “there” recalls the type of
interpersonal relations that cosmopolitans ingistAd the same time, the space allocated to
the exercise of justice leans towards a statisagigm: the international engagement
happens through laws enacted by national goverrsnand these laws define the room of
maneuver for, and influence the behavior of, indlinals, groups and companies. Wenar
accepts thele factoandde juredivision of the world in territorial sovereign t¢a that are
the primary locus of pursuit of justice, and al$é® trole played by the international
institutions. But taking into account the evolutmiinternational law and international trade
thatin concretecreate injustice, he refuses to settle for theterce of mere moral justice
at the global level, let alone a mere humanitac@rcern. Even if Wenar does not explicitely
refers to this point, his argument basically cansmo applying Nozick’s historical
principles to the international trade in naturadawrces. And since international trade
based oregal transactions that compose the net of sale and wulins of our global
economy, therlegal justice can be claimed by resource-cursed exmgpm@oples. An
approach based on the criticism that trading oacéffeness is a serious infringement of
international law might actually be a smart moveitevent all those that are skeptics about
moral principles from turning a blind eye on thelgem of resource-curse only because
they hold different views on the nature and extérgiobal justice. Once we have identified
who the rightful owners of the natural resources aot asking for their permission to sell
is to violate their property right over those resms. The natural resources traded on
effectiveness, are stolen goods. Appealing to tbkaton of citizens property rights in the
resource-exporting countries might be essentigirtmnd the kind of reform thalean
Trade seek to bring about: western resource-importing atgaties could not possibly
complain about the “sacrifices” that giving up @olen resources would impose on them, if
the kind of lifestyle they are currently enjoyirggmade possible through their complicity in
illegal activities. The same reasoning apply irecaisdomestic violations of property rights:

those who enrich themselves by corruption, fraudrobbery, cannot possibly complain
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when a judge rules that, besides stopping thosateeg, the indicted has to pay reparations
or go to jail. We cannot consider a sacrifice Igsgtomething that has been obtained by

illegal means.

2. Consequentialism and the Problem of Valuable Outcoss

There is a problem in using the word consequestialibecause consequentialist moral
theory judge morality from the capacity to bringpabvaluable outcome€lean tradeis
surely animated by the most noble and moral reaswtis enforcing the property rights of
resource-exporting peoples currently violated leyrttost brutal dictators, which will in turn
help raise their well-being and standard of livihngpefully. After all, Wenar himself opens
his work by saying that “the promise of systemicpiovements pools this book
investigation.?” But since we have tried to stress the need totawfdplean Tradeon the
premise that maintaining the status quo constitatleseach of a negative right of resource-
exporting peoples, then the grounding argumentgHhanging the current state of affairs
cannot concern outcomes, as praiseworthy as thgymayret, this is what Wenar seems to
suggest throughout his book. Even if his argumentartly enough, tries to dodge the
classical objections generally addressed to theeaes of positive duties by saying that
Clean Trademovement requires self-control more than sendidg8 eventually he only
replaces our alleged duty to “send” aid with a mgemeral duty of realizing a positive
outcome:

“In the end, it's not about you; it's about progges. to unify one’s own life around

action with others and for other$*®
And also:

“clean trade framework is based on the democratceleship of importing

countries... free peoples committing to self-discipi action on behalf of the

freedom of peoples elsewher&®.

Moreover, Wenar is also able in handling careftiflg delicate link between the right to
popular sovereignty over natural resources and deang. He is right in understanding that
western countries that want to tackle effectiveneasnot simply impose democratic

217 \Wenar 2016, xliv.
218 |hidem, 333.
213 |bidem, 319.
220 |pidem, 282.

80



institutions on resource-cursed countries, esdgamat democracy interpreted as a liberal
value. Nonetheless, even if only as a decision-ntplgprocedure, popular resource
sovereigntyrequiresdemocracy. On this issue as well Wenar eventdailly to remain in

the realm of the negative duties of resource-impgrtountries. He states that:

“Nigeria’s problems are... fore Nigerians to solvedahe same is true for all
exporting countries. Outsidecan help by reversing the forces now generated by

their own terms of trade®!

Unfortunately, saying that omando something, does not automatically imply, nguree,
that onehas to It is normally assumed that one’s rights outdwendilitarian concerns about
others’ wellbeing. Moreover, if the aim of law i impose some duties on its subjects,
usually it is required that dose duties corresptmdctual rights. On that point, most
legislation and public policies are severely opploafien they do not limit themselves to
deal with negative duties not to infringe upon riegarights. This means that any broader
positive duty to aid, as distinct from negativeidsitto refrain from violating rights, might
only be seen as supererogatory, and their enfortetheough law illegitimate since such
enforcement itself violates agents’ righté Clen Trade,as a public policy or legislation,
cannot require citizens of implementing countr@srproving non-compatriots’ conditions.
To use Shmuel Nili's expressioBJean Tradecannot be chained to an “outward-looking”
perspectivé?® neither as legal duty nor as a moral one. Linkirgadoption o€lean Trade

to the outcomes wishesto bring about, as praiseworthy as they may k&sniaising more
skepticism and attract more objections than tHmrne needs if it is to be implemented.
Conversely, an inward-looking reason can help emplehy affluent countries’ citizens
should bear most of the costs entailed in Wenaopgsal, thus shutting down any possible
rejection towards our alleged positive duties t@about people living in distant countries.
If the citizens, in the first place, do not recagnhow the resource curse is linked to their
own actions and hurts their own rights and dutiesn they may not be ready to accept the
costs of this reform. As a consequence, they willmmessure their own governments towards
the right direction, that is, the disengagementnftoading with resource-cursed countries.

221 |bidem, 324. Italic is not present in the original text, | used it to stress the difference between an
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By shifting the focus on inward-looking reasonsnplementClean Tradeand dissociating
the duty of outcome from the duty to disengaglean Tradecan find a normative support

that will make its adoption more likely.
Our Liberal Integrity and the Duty To Disengage

“The desire to make a palpable difference to urgenblems of global deprivation has
generated a growing preoccupation with practicabl@m-solving”??* These are the words
used by a scholars to describe a current trend @mloitosophers who address injustices in
their practical dimensions, but often disregarddcso following any particular ideal theory
of global justice. We can argue that Wen&lsan Tradematch such description, since its
grounding arguments revolve around the violatiorpm@iperty rights, the infringement of
international law, and the protection of human tsgin terms of popular sovereignty over
natural resources. While it is not possible to dgrade in any way the contribution that such
kind of work can add to the process of concretéblera-solving, it is nonetheless the
distinctive feature of the political philosopher sapport any argument with a rigorous
normative analysis. The fact that Peoples, andrualers, have the ultimate legitimate
authority over the natural resources within theiritorial states, is an incontestable right set
out both by international and national law. By gtoeg to import natural resources from
dictators and other oppressive regimes that ddetaheir people exercise their popular
sovereignty, western democracies @edactopartners in crime with illegitimate vendors of
natural resources, and those imports are litetakyt. While it is somehow intuitive that
everybody ought to condemn such state of affais) sntuition is not enough for grounding
the dramatic reform thatlean TraderepresentsThe level of urgency of a real-world
problem does not erase, from the point of view dalftigal philosophy, the need to back
action with a normative theory that specify whatrgeces individual and collective agents
can reasonably be required to make. Otherwise, addrxsimply risk to break one of the
fundamental rules of Kantian deontology: that ihgbition to treat others as mere means
to an end?® Wenar himself addressé$® some of major concerns that in the affluent

countries might end up blocking the adoption of @isan Tradeproposals, chief among
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them the overall increase of the cost of living #rafuture of the energy supplies. If citizens
of the importing countries are not to be treatethase means to protect the rights of distant
others, a normative support to Wenar’'s argumenécessary.

Shmuel Nili offers such support. He argues thatibyge for better outcomes for the resource
curse’s victims cannot be the foundation of demicidisengagement from petrocréts.
Western democracies ought to stop trading withredyeppressive regimes for the sake of
their own liberal integrity?® He describes an agent’s integrity as “the pursiyfirojects or
commitments that the agent considers constitutif/étsoidentity.?>® Accordingly, he
conceives a western democracy as an agent chazadtdry a liberal identity, which is
shaped by the fundamental laws that sovereignecisiznave established to govern their
relations and pour the pluralism that is preserthatsocial level into the unitary figure of
the state. As Dworking says, “the legal order tlestablish turns collectively sovereign
citizens into a community personifie®® The grounding principles of a liberal polity,
broadly speaking, are based on the protectionVisual rights and freedom, especially
against the power of the state. When the stattheaguardian and the embodiment of the
identity-grounding law of a liberal polity, actsways that conflict with fundamental rights
and freedom it ought to represent, then the ideafithat polity is threatened. By entangling
themselves in manifestly illiberal practices abroadstern democracies become materially
complicit in practices that betray the fundamemptahciples of their own liberal identity.
And this is a necessary and sufficient reasongergjage from the old rule of effectiveness
and all the negative externalities that it impli&és.an answer to the problem of dirty hands,
we can argue that by picturing the liberal intggas an inviolable moral prescription, the
issue is solved by forbidding that the hands becdintg in the first place.

How can we evaluate whether the integrity of arblbelemocracy is threatened? Nili

suggests taking the “global integrity test”:

“Assessing a foreign political or economic practieepolity with a liberal self-

conception ought to ask itself whether it wouldl te able to retain its identity
grounding commitment to equally respect the rigtitall of its citizens, if the same
foreign practice were institutionalized, through legal system, within its borders.
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Where the answer is negative, perpetuating, legttimg or reaping the benefits from
this manifestly illiberal practice through its ovaw threatens the polity’s liberal

integrity.”231

This sort of clash is exactly the kind of doublenstard that we have analyzed earlier in this
work. The president of a western democracy cowengell his country’s natural resources
and keep the revenues as his private wealth, smsewvould directly infringe upon the
principle of popular resource sovereignty that eestlemocracies observe within their own
borders. Liberal democracies, as a general featmepdy the idea that the state does not
belong to the rulers, but to the people. But wiertomes to importing natural resources
from countries ruled by dictators and warlords tdatnot let their citizens control the
management of their natural resources’ wealth, evestdemocracies accept a ruler as
legitimate vendor only because it is powerful erfotgycontrol those resources and thus act
like thede factoowner of commodities that are citizens’ propenstéad. This is an illiberal
practice. This argument can surely support theomate of Clean Trade’s Rules of
Engagementwhich set uniform standards for all oil and miniogmpanies that are
domestically listed. “The gold standard ©fean Trade- Wenar says — is a country that
holds its firms and agencies to the same legablatals whether they are doing business at
home or abroad®®? The global integrity test, is able to immediatedignal liberal
democracies whether they are actually entanglingjiloeral practices and allow them to
disengage from dictators and their illegitimate iaipes. Most importantly, this
disengagement can occur for reasons that are exalsnward-looking: that is, they are
not based on an assessment of the advantagesiehattims of the illiberal practice may
get, but on the inherent wrong for a liberal deraogrto engage in practices that go directly

against its own identity-defining principles.
The Outward-looking and Inward-looking Perspectives

There are several reasons why adopting an inwakidg perspective, based on the aim of
safeguarding importing-countries liberal integriig, preferable to an outward-looking
perspective, based on the aim to improve othenmsditons. All of these reasons will help
making the adoption o€lean Tradesmoother, wider and, hopefully, faster. We now
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consider only those reasons that pertain to thenremoral theory, but in the last part of
this work we will see that adopting an inward-laakiperspective based on liberal integrity

will solve other concerns related to the feasipitift Clean Trade

The first order of reasons are normative. Sincertitee of might make right is inherently
wrong and conflicts with liberal-democratic ideptithe complicity of western importing
countries “is a necessary and sufficient justifmatfor boycotts, independently of their
consequences for the curse’s victifi& The inward-looking perspective has as first target
not the resource curse phenomenon in itself butrthe of each democracy in the
perpetration of the resource curse, Instead ofrgtimg our policies in the hope of bringing
about better outcomes for others, we should foousuo own moral decency as fundamental
value for action. If we follow Wenar’s consequelisisapproach, the duty to stop entangling
with brutal dictators would become totally depertden the prospects of improving the
conditions of resource-cursed people. But theraasassurance that disengaging from
dictators will make the citizens of those countbester off. As Michael Blake affirms:

“We are under no obligation to maximize the worldalfare — or the welfare of any
part of it, for what matters — but we are undero@hgation to avoid denying the
conditions of autonomy to all human being¥".

The fact that the resource curse is an appallireppimenon and that it is in the power of
both states and international institutions to aslieis an uncontestable statement. With all
good chanceg£;lean Tradeand all of its tools are the right direction to pue to bring about
positive changes. But hoping for such changesdarozannot be the grounding justification
for disengage. “One has a duty to end one’s maiasialvement in the theft independently
of outcomes ... simply for the sake of duty. We ouglgtop doing what is manifestly wrong
simply because stopping is right — full st6g>We should commit first, and then hope.

The second order of reasons are empirical. Itrg lrard to establish any concrete prediction

of the direct impact of democratic disengagementtlom rest of the world, be the
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consequences positive or negative. When criticifivegalleged positive duty to aid distant
others, Wenar writes:

“Moral theory ignores the extraordinarily compleausal nexus that lies between the
rich and those distant from them who live in poyeffhese causal connections
between the rich and poor are relevant to the csrans that moral theory can reach.
Individuals must after all carry out their moraltiés in this world ... If moral
theorists demand action in this world, they shdutdable to give firm empirical
support for their claims that the actions they megjwill have the effects that they
predict. The empirical question that rich indivitlumust be able to answer in order
to understand their moral duties to aid distanexgths this: how will each dollar,

given by me or my government, affect the long-teveti-being of the poorZ3®

The opposite criticism holds as well: How will eaddilar withheld by individuals (through
the shopping boycotts), governments and corporat{through commercial and financial
disengagement) affect the long-term well-beinghaf tesource-curse victims? Moreover,
focusing on foreigners’ conditions will not help lipg-makers to deal with possible
differentiated outcomes of the disengagement. Smuatries could improve, while others
could fall into more vicious conditions, and thé&eno clear and definitive way to predict
that. Such differentiated outcome might also leaddnder whether, should consequences
for resource exporting countries keep getting wdtssan Tradecountries ought to maintain
their disengagement or not. The uncertainty aboeitahswer might lead to frustration and
eventually to the outright avoidance of the probldihnis surely is an immoral and selfish
behavior, given the dramatic urgency of addrestiegesource curse. The liberal integrity
argument should oblige western democracies to stgiting oppressors as legitimate
vendors of their citizens’ resources because tgpdm effectiveness betrays the rights on
which the liberal-democratic identity is foundedheThope for positive outcomes for others

should become a supporting rather than groundistifization for adoptingClean Trade

policy.

The “Worst of the Worst” and the “Benevolent Despot
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Blood Oilis a book animated by the aim of contributing pmagcally to one of the gravest
issues of our times. But exactly because the resaturse is not a mere abstract problem,
but instead has heavy political and economic fadetsall the most committed intentions
Wenar knows that implementinglean Traderequires careful handling. £lean Trade
country would have to disengage from all countreged Not Free from Freedom House,
that is, countries where not even the minimal awitl political liberties of citizens are not
guaranteed. This group of countries, at the timeviofing, contain states as diverse as
Equatorial Guinea and Saudi Arabia, Angola and, I&rad and Russia, and so?hSince
disengaging all at once would be too politicallg @tonomically disruptive, Wenar suggest
disengaging gradually, starting by disqualifyinglyomne minor “worst of the worst”
regime?® While we can see the practical concerns that megptain, more than justify,
such atactic, from a normative point of view iBisot justifiable at all. For example, treating
differently Equatorial Guinea and Saudi Arabia,hbot which scored 7 in Political Rights
and Civil Liberties, would be a complete discretion discrimination between equally
appalling situations. The only difference amongtthe countries is their respective national
income per capita, since Saudi citizens are gettiggod enough deal from how their regime
manage the country’s oil, both in public and prevgbods; the Equatoguinean are not. From
this point of view, the only difference between Btprial Guinea and Saudi Arabia is that
“Obiang is a brutal despot while the Saudi kingesevolent. A good king confers befits on
his people; a bad king cruelly deprives theid?’If we are to be taking seriously popular
sovereignty over natural resources as the groundahge of our reform, then it makes no
sense distinguishing between the worst dictatorahgba benevolent despot. Even more so
since Wenar himself spends so many pages explaihaignost keptocrats do not rule by
the sole use of force, but instead adopt mixedesjias in order to remain in pow&f. They
limit their use of force, distribute much of theseaue from state-owned natural resources
to the population, and generally try to ensure destandards of living for the population:
some even hold elections. But, as we have explaipepular sovereignty over natural

resources is not about benefits: it is about confvenar says it best affirming:

37 The latest Freedom in the World Report (2017) is available on Freedom House website, see
https://freedomhouse.org/report/freedom-world/freedom-world-2018
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“If we believe in popular resource sovereignty réhean be no such thing as a ruler
who is benevolent with resource revenues. No ome b generous by giving

someone what they already own”.

From a normative point of view, then, his suggestm disengage only from “the worst of
the worst”, contradicts the whole rationale of &wgn argument.

Moreover, indulging on a benevolent despot onlyalnse he gives benefits to his citizens,
means also accepting its paternalistic attitudeatdw its population. The behavior of a
benevolent despot reflects the assumption thasmalticitizens are not capable enough to
govern themselves and therefore are legitimateliget to approve what they get. Absent
the possibility to express their consent on theagament of natural resource revenues, we
cannot really assess whether those could possilihé benefits that the average Saudi
really wants. A government that does not allow people to collectively rule over
themselves, does not deserve any favorable treédmewven when its decisions reflect

concern for the people’s material well-being. A$ Noints out:

“Equal respect for agent’s property rights is peehe overarching idea of respecting
agent’s freedom of choice. Agents ought to be @epleas equally autonomous as a
matter of inherent right that is independent ofdjoatcomes or benefits. It matters,
in other words, that agents are treated equaltependently of what they may or

may not get’4

The concept of popular sovereignty over naturabueses requires minimal procedural
democracy in the form of civil and political righésd rule of law. Absent those minimal
requirements, no decision of the government legitemtrade transactions in natural
resources. From a normative standpoint, Saudi Aramlates the principle of popular
resource sovereignty just as much as Equatoriahé€aiiiand democracies’ commitment to
protect their own liberal integrity ought to makem treat both countries the same way.

A different argument can be advanced to justify ¢dheice to start disengaging only from
the worst dictatorship, both from a moral and actical point of view: disengagement is
more urgent where dictators not only deny theipbethe control, but also the benefits from

resource revenues. This makes liberal democraomgplait to shameful practices that go

241 Nili 2011a, 106.
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well beyond the mere theft: those people can suffan severe poverty, human rights
abuses, and other degrading conditions. Nonethetbss does not mean to adopt an
outward-looking perspective again. It is just aterabf urgency, which may qualify but not
replace the grounding principle for western demaesaof boycotting partners that entangle

them in practices that conflict with their liberdéntity.

Does the Trust Clean our Hands?

We have seen that the task of @lean Hands Trugst to exert horizontal pressure on trading
partners of th&€lean Tradeenacting countries with different aims. The fagh is making
them stop buying stolen resources too, by cuttiegeiconomic gains that are generated by
effectiveness. If the inward-looking perspectivedzhon the notion of liberal integrity might
be enough for Western democracies to stop obeyidgcantributing to the might makes
right rule, other countries with different idea#( levels of development) might not be on
the same page. Therefore, the objectives of thetTame morals and normative, while the
practical tools to achieve them are economic. Tdmid — more impalpable — aim is to
widen the volume positive forces that globally nrowards the full enforcement of property
rights of the peoples whose natural resourcesllagaily stolen and sold. The third aim,
with which we are more concerned here, is to prewem complicity to this theft from
continuing (notwithstanding the adoption ofGlean Trade Agt through the indirect
consumption of stolen resources via tainted gooddat is, goods containing stolen
resources and purchased@gan Tradecountries from third countries that have not addpte
aClean Traddegislation. That being said, it is necessaryq@@e some practical and ideal

concerns about thélean Hands Trust.
1. Practical Concerns

The first practical concern about theustis about its monetary quantification.

Wenar sketches a commercial triangle occurring amibie US, China, and Equatorial
Guinea?*2 The US have already passedCan Trade Acthat disengage all American
private and public companies to buy oil from EqualoGuinea, while China has not. In
order to avoid funding Equatorial Guinea indirestiy US commercial relations with China,

the US will establish &rustdestined to the citizens of Equatorial Guinea,ddilled with

242 \Wenar 2016a, 290.
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duties applied on Chines imports as they enteuttited States. If, for example, China buys
$3 billion worth of oil from the Equatorial Guineadictator, American duties on Chinese
imports will be imposed until they fill th€rustfor $3 billions. This will work as a system
of economic disincentives for China to keep tradiitp the Equatorial dictator, as buying
more oil will only mean to increase the volume @&xtent of American duties on Chinese
exports to the US. At the same time, “American comars can buy Chinese imports with
clean hands because the duties subtract from thgsarts the value of the oil stolen by
Obiang’s regime®® At this point, it is necessary to bring up the wimasly made
considerations about how the global market work# e fog of supply and sale chains
that merge, shift, split, and sometimes disappear.

To begin with, not all the Equatorial Guinean diat China buys will be used to create
exporting goods, nor all of its exports will be poased by America alone. Moreover, being
outsourcing and intra-industry trade a common pradh the productive sector, it is difficult
to take into account the value that each of thes®mediate transactions add to the final
product. It is thus difficult to quantify in moneyaterms the level of tariff that American
consumers should legitimately pay to fill theirfgihare of th@rust. Continuing to pay such
duties beyond that share, would amount to taxingeAran customers for amounts of
Chinese imports of stolen oil that have not reachedJS. It is a technical issue related to
the argument that “we simply cannot know exactlyickhproducts are tainted by moral
toxicity in their supply chain®**

Nonetheless, a more polished institutional desigthis sense should not be too hard to
figure out, especially if supported by strong amdirfuption and pro-transparency activities
that contribute to make sure that every step ostlpply chain can be tracked.

2. ldeal Concerns

What is more challenging is to assess the roleepldyy theClean Hands Trustrom a
perspective of justice. We have argued that tradmgffectiveness is a harmful behavior
that violates the property rights of the peopléhefresource-exporting countries. This right
iIs enshrined in international law and in nationahtitutions, of both exporting and

importing countries, and for the right-holders tgoy it only imposes negative duties on

243 |pidem.
244 |bidem, xx.
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others, who shall refrain from breaching that ridMhen such a breach occurs though, a
positive duty of redress arises. Wenar acknowlethggs reparations are about repair, and
repair is about restring to a previous conditiét¥This is a backward-looking perspective,
whereby in absence of injustice, reparations atgustified. But then the author adds that
“reparations, when they are due, are reparationfonthe sake of the past, but for the sake
of the future”?® This means that the backward-looking perspectidgch maintains that a
past injustice is necessary for reparations, i®s&ary but not sufficient, and we have to
award reparations also considering whether theycapable of bringing about a greater
distributive justice (or at least when they do nwke the world even less just from a
distributive point of view), following a forward-king perspective. This means that, for
reparations to be just, backward-looking and fodalaoking perspectives must be both
satisfied. On a logic level, though, forward-loakireasons cannot but depend on, and be
prompted by, a historical injustice to be repaired.

We can now try to apply these concepts to theabthe Clean Hands Trusrom a point of
view of justice as redress. Does paying the peoiplee Equatorial Guinea from the day of
theTrusts activation clean the hands of American citizensll the past decades they have
been breaching Equatorial Guinean popular soveneigwer natural resources? It is not
clear that it does, because while reparations aralhy just and rightfully due, they seem to
suggest that the breach of one’s negative righbegoursuedine die as long as those who
harm can afford to repay accordinglfter. A Trustthus conceived seems to be a flawed
solution, since it risks to provide a moral looghty carry on the injustice as long as there
Is money available for compensation. As for thevemd-looking perspective, since it is not
sure when or even whether implementing Tmest will finally bring about a democratic
shift within the resource-exporting countries, tgeesater distributive justice” requirement
might remain unrealized. There are indeed sevacabfs that might hinder such realization,

like political opposition, retaliations, or econanarises.

3. Final Considerations

As we have argued earlie€lean Tradeis a project grounded in an expected outcome,

through the enforcement of already existing law @mnciples, and it is only conceived to

245 \Wenar 2006, 398.
246 |pidem, 396.
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create incentives for all agents to respect themnak the criticism, th€€lean Hands Trust
Is an economic tool, conceived to be applied inrdat world, to solve a problem that is not
only moral but also practical. There is room fopmawvement, but the overall idea remains
valuable. Some fear that implementi@tgan Tradeunilaterally is risky for a country, in
terms of the relation between the costs and théegiutcomes that are, by definition,
uncertain. From a commercial point of view, for exde, it could be feared that the
imposition of an American tariff on Chinese impomtgght just end up pushing China to
reciprocate by imposing duties or quotas on Amaeriogports, thus starting a commercial
war that only adds up to the already existing prois?*’ In such a scenario, the idea of
liberal integrity should guide the western demo@saot to be influenced by material
interests or greedy reasoning like the fear of glamore than their fair share. Rather, they
should hold onto their deepest moral principlese Thances are very little that following

those principles will not to lead also to bettetcomes.

Conclusion

The phenomenon of the resource curse has longime looked at either from its political
or its economic features. From the point of viewgtdbal justice, neither the two major
philosophical approaches alone, namely statismcasdhopolitanism, can provide a full
account of who or what is responsible for this gimeanon and therefore how this situations
should be redressed, or for what reasons. Wed€an Tradeis not an ideal theory of
global justice but neither is solely a policy preph since it tries to combine both a concrete
plan of action with moral principles to act, withet stated aim to bring about systemic
improvements to the current grave state of afféisspraiseworthy as this attempt may be,
from the point of view of political philosophy, @toes not solve fundamental normative
issues such as to what extent and to the advaonfagom one ought to bear the costs
associated to his proposal. Shmuel Nili offers smohmative support through the idea of
liberal integrity, dissociating the positive dutiyautcome from the negative duty to simply
disengage from illiberal practices that are inh#yewrong and conflict with the deepest
principles that compose the identity of western deracies. Besides filling this normative
deficit, adopting such an inward-looking perspeethelps solving more practical aspects

247 See the article “Inviting an endless cycle of tit-for-tat tariffs” by John Ghazvinian, available at
https://www.cato-unbound.org/2008/05/27/john-ghazvinian/inviting-endless-cycle-tit-tat-tariffs
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liked to the implementation @lean Traden the highly non-ideal world that we currently
inhabit. Accordingly, we now turn to assess thesitaaty of Wenar'sClean Tradepolicy.
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CHAPTER FOUR

CLEAN TRADE MEASURES AND WTO LEGISLATION

Introduction

As we examined in the first chapter, the main paiaols ofClean Tradeaim at erasing the
economic gains obtained by trading natural res@uocethe rule of effectives. Conversely,
they are conceived as leverages to get both inmgpaind exporting countries to enforce and
respect the human right to permanent sovereigrey oatural resources that is engraved in
Article 1 of both the International Covenant on iCiand Political Rights (henceforth
ICCPR) and the International Covenant of Econonoici&® and Cultural Rights (henceforth
ICESCR).

In a nutshell, th€lean TradeAct and the Clean Hands Tréfttranslate, respectively, into
a direct embargo on stolen resources and the imposdf dutie$*® on tainted goods
imported from third countries that keep tradinghaiésource-disordered states. Therefore,
it is necessary to assess the legality of thesent&chanism in the light of the norms that
regulate international free trade: namely, the @dnAgreement on Tariffs and Trade
(GATT) and, since 2005, the World Trade Organizafd/TO) provisions.

Let us briefly recall here that there are two cprieciples at the base of the world trade
system: market liberalism and non-discriminatioheTirst principle entails that the more
we liberalize trade, the more wealth we createafbrThe second principle entails that all
WTO members must have the same opportunities de P&

Given this premiseClean Tradepolicy tools might violate WTO provisions. By tked of
the analysis, it will be clear that the most febesitption to avoid any quibble whatsoever,
is to consider a waiver from WTO obligations. Irsttegard, an important precedent can be
found in the waiver granted by the WTO General @dum 2003 to allow the

248 As explained previously, the Clean Hands Trust envisages not only the imposition of tariffs on the
imports of tainted goods by third countries, but also the diversion of the proceeds of these duties into a
Trust to be held by the importing countries on behalf of the citizens of the resource-cursed countries. The
management of the Trust by Clean Trade countries and the eventual restitution of the funds to the
populations of the exporting states are aspects that do not deal with WTO legislation.

29 n the early sketches of his Clean Trade project, Wenar expressly names them “anti-theft tariffs”. Wenar,
2009.

250 Oatley 2014, 22-23.
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implementation of the Kimberley Process Certifioatscheme for Rough Diamonds, aimed
at tackling the smuggling of the so-called “cortftitamonds”.

A Direct Embargo on Exploited Resources

Clean Tradecountries can block the imports of stolen resaaiinetwo ways. Either they
prohibit the importgout-court,or they enact an internal regulation that outlévessale of
exploited resources in the domestic market. Therlatould thus be enforced@lean Trade

countries’ national borders.
1. Prohibition on Imports of Stolen Resources

WereClean Tradecountries to adopt an import prohibititout-court they would directly
violate Article XI.1 of GATT, which forbids the ingsition of quantitative restrictions on

imports from WTO members.
2. Prohibition on Sales of Stolen Resources in the Dastic Market

This second option is a little bit tricky. In corte terms, it would be enforced as an import
prohibition, since stolen resources would be stdpdethe national border of the enacting
Clean Tradecountry, before they can reach the domestic mdvide¢re they could not be
legally sold due to the prohibition). However, agal terms, the implications are different
since this particular measure would count as iaderand would therefore have to be
assessed against the obligation of “national treatirset out in Article 111.4 GATT.

The principle of “national treatment” requires tlgalvernments treat domestic and foreign
versions of the same produtiké productsin the wording of Article 111.4) identically once
they enter the domestic market. Based on the @met tof non-discrimination, this rule
ensures that domestic and imported goods face eguapbetitive conditions. In order to
conclude whether th€lean TradeAct would accord the foreign (stolen) resourcdess
favourable treatment than it does “like” domestioqucts, we have to assess whether those

stolen resources are “like” domestic resources.

2.1Products “Likeness”

96



The WTO Appellate Body indicated a useful framewfwrkdetermining the “likeness” of
products under Atrticle 1.4 in thEC — AsbestoReport?®!

It said that the factors to take into accounts phgsical characteristics, end use, consumer
preference and tariff classification. The Body atdated that none of these factors are
determinative. Since stolen resources and “freedueces are identical in terms of physical
characteristic, end use and tariff classificatisdisce the only difference between them is
that the first are stolen while the latter are o assessment of last resort has to be made
against consumers’ preferences. That is, we shmrilgble to assess whether, other things
equalsClean Tradeconsumers show such a marked preference fordsseirces that stolen
resources end up being non-competitive in the dooesrket. If this was the case, the two
types of resources could not be considered “liketipcts. As a consequence, the prohibition
on sale of stolen resources in the domestic mankietrced as an import prohibition would
not violate Article 111.4 GATT.

Two concerns arise at this point. The first concewolves around the identity of the
consumer. It could be a physical person that lfids car with petrol, but it could also be a
domestic oil company that buys oil to refine it.idkeads to the second concern, that is,
market researches must show that consumers imeafldgments of the domestic market are
indifferent between the two types of products, $twlen products to be considered not-
competitive. InPhilippines — Distilled Spiritdshe Appellate Body affirmed that Article I
GATT “protects all instances of direct competitiéit’ In US — Tuna I the US did not even
contest the statement that tuna product were “liegjardless of the extent to which they
were hunted in a manner that harmed dolpHihs.

So, as long as there is even the smallest segrhér@ domestic market in which consumers
show indifference between stolen and free resoutbese goods will be considered “like”

products.
2.2 Less Favourable Treatment

To assess whether a measure brings about a “lessirédble treatment” to imported
products, we have to check in which proportiorifé@s the imported product and the “like”

1 WTO Appellate Body Report, EC — Asbestos, WT/DS135/AB/R, adopted 5 April 2001, paras 101-2

B2 \WTO Appellate Body Report, Philippines — Distilled Spirits, WT/DS369/AB/R, adopted January 2012, para
221.

253 WTO Panel Report, US — Tuna Il, WT/DS381/R para 7.213.
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domestic product. If the impact is disproportionate the two goods, meaning that the
measure affects the imported goods more than & thae“like” domestic product, then the
measure amount to a “less favourable treatmentThailand — Cigaretteshe Appellate
Body affirmed that:

“What is relevant is whether such regulatory defeces distort the conditions of
competition to the detriment of imported produdfsso, then the differential

treatment will amount to treatment that is “lesgoi@able” within the meaning of
Article 111.4”. 2%

Given the analysis above, it is clear that@ean TradeAct violates Article 111.4 GATT in
that it draws a distinction between stolen and fiesources and enforces a measure that

affects in a higher proportion foreign resourcesith does domestic resources.
2.3The “Most Favoured Nation” Principle

Article 1.1 of GATT sets out the “most favoured ioat’ principle that makes sure that all
countries have access to foreign markets on eguabt®® As a consequence, a ban on sales
and importation of stolen resources would viol&e mon-discriminatory provision that a
WTO member must accord “any advantage, favourijlpge or immunity” to products from
other WTO members that it grants to “like” productgorted from any other country. In

addition, this has to be done “immediately and wmadonally”.

We have already seen that, almost certainly, stodsnurces and free resources will be
considered “like” products. Moving forward, the nhessue to assess is whether, by allowing
the sale and importation of free resources whibdiiting the sale and importation of stolen
resources, th€lean Tradecountry would be according the former an advantageit is

contextually denying to the latter. EC - Seal Producighe Appellate Body affirmed that:

“Article 1.1 GATT permits regulatory distinctionto be drawn between like

imported products, provided that such distinctiolesnot result in a detrimental

254 WTO Appellate Body Report, Thailand — Cigarettes (Philippines), WT/DS371/AB/R, adopted 17 June 2011,
para 128.

255 The main exceptions to this general rule are: the regional trade arrangements (RTA —in the form of free-
trade areas or custom unions) and the generalized system of preferences (which allows the most
industrialized nations to apply lower tariffs to imports from developing countries than they apply to like
products coming from other developed countries). Oatley 2014, 23.
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impact on the competitive opportunities for like ponted products from any
Member’2%® It is very likely that theClean Tradelegislation will affect in higher
proportion resources coming from resource-curseahtci@s than it will resources

coming from free countries.

Even if theClean TradeAct did not generate such a disproportionate imphere is a
further requiremenex Article 1.1 that the advantage of market access“dmxorded
immediately and unconditionally”. This provisiontelially prohibits all the rules of
engagement and conditionalities designed by Wemaupport accountability in resource-

cursed countrie®’

For the reasons mentioned above, not only islean TradeAct likely to violate Article
[11.4 GATT, but also Article 1.1 GATT.

3. Article XX GATT: General Exceptions to the Principle of Non-discrimination

WTO members are allowed, under Article XX GATT amdopt measures grounded in non-
economic concerns. For our discussion, the mosbitapt general exception is set out in
Article XX (a) GATT that allows the adoption, bWdTO member, of measures necessary

to protect public morals.
3.1 Article XX (a) GATT: Measures Necessary to Pradct Public Morals
3.1.1 “Public Morals”

In US — Gamblinghe WTO Panel clarified that:

“the term ‘public morals’ denotes standards ohtignd wrong conduct maintained
by or on behalf of a community or nation ... the emtof these concepts for
members can vary in time and space, depending apange of factors, including

prevailing social, cultural, ethical and religioesues”?>®

Popular sovereignty over natural resources, it lshbe clear by now, is a human right. It is

engraved in the 1966 Covenants that have univeasftation, and it has been reiterated in

256 WTO Appellate Body Report, EC — Seal Products, WT/DS400/AB/R, adopted 18 June 2014,para 5.88.
257 \Wenar 2016, 286-287, 325-326.

28 WTO Panel Report, US — Gambling, adopted 20 april 20005, para 6.465. The Appellate Body endorsed
this statement in its Report, US — Gambling, WT/DS285/AB/R, adopted 20 april 2005, para 299.
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many other international treaties as well as in ynaational constitutions. This should be
sufficient to affirm that a set of “public moraldiat theClean Traddegislation is designed
to protect is identified in the protection of humiaghts in resource-cursed countries, in

particular the human right to popular resource szigaty.

But if we look closer, we will see that the pubiiorals we are protecting are not just those
of the resource-disordered countries, but theyiradeed ours too. If “we”, the Western
democracies, enforce and protect popular soveseigmer natural resources at home
because we believe in that principle, we shouldseto disregard that principle when doing
business abroad. Our liberal-democratic identityusth not stop at our national bordérs.

Given the concern to protect human rights in ressglisordered countries, a second sub-
concern justifying &lean Trademeasure to protect public morals would be thegaltion

of theClean Tradesnacting state not mntributeto conducts that infringe these rights. As
a matter of international law, a state or an iragomal organization can be held responsible
for aiding or assisting another state in breachiteynational law; that includes human rights

violations. Article 16 of the Articles on State Ressibility states that:

“A State which aids or assists another State irbmmission of an internationally
wrongful act by the latter is internationally respible for doing so if: (a) That State
does so with knowledge of the circumstances ofrttegnationally wrongful act; (b)
The act would be internationally wrongful if comtai by that State?®°

This norm sets high stakes for assessing whet8#ata is or not a partner in a wrongful act.
It is not certain that importing stolen resourcemants to “aiding or assisting” a resource-
cursed country in the commission of wrongful aoerelybecause the proceeds from those
imports have helped the exporting government toveegpons that he has then used against
his own population to suffocate opposition andeh$sfor example. As we have seen in the
previous chapters, the resource curse is a congdleromenon that is compounded with
both political and economic factors, and over whdtifierent actors at different levels
intervene. It is not an easy task to trace a lireeat direct nexus of causality (therefore
responsibility) from the importer to the violencerpetrated by the (illegal) exporter.
Furthermore, even if weapons and armaments wehased by the authoritarian leaders

259 |n this regard, Nili 2016.
260 Articles on State Responsibility, annexed to UNGA res 56/83, UN Doc A/RES/56/83, 12 December 2001.

100



with “clean” money, this would not entirely anndiet chances that those weapons be

employed to pursue ignoble ends.

It would also be necessary to demonstrate thatiperting state had actual knowledge that
the resource-disordered country was violating mdggonal law. Nonetheless, it is possible
that these conditions can be met. In addition gfimterpret the right of popular sovereignty
over natural resources as being a specific artiomaf the higher and more general right to
self-determination, we see how tBéan Traderules could in fact be seen as protecting a
norm ofjus cogensthat is, the set of peremptory norms that atbetore of international
law and that nobody, under any circumstances, cdate. Then, Article 41 of the Articles

on State Responsibility would become relevanthat it states:

1. States shall cooperate to bring to an end throagful means any serious breach
[of jus cogenp
2. No State shall recognize as lawful a situation teé®y a serious breach [jofs

cogend, nor render aid or assistance in maintaining sitatation?5*

In the light of the foregoing discussion, it isesab assume that the protection of human
rights in resource-exporting countries, and therggt in not being complicit in another
state’s violations of human rights in its territpgan constitute the “public morals” of a
Clean Trade- WTO member.

3.1.2 Measuresiecessaryo protect public morals

Having identified the type of public morals thatstify the adoption ofClean Trade
measures, Article XX (a) GATT further require usdiemonstrate that those measures are
“necessary” to protect those public morals. Thectssity” of a measure is dependent on

several factors.

Again in EC — Seal Productghe Appellate Body concluded that it is not neagggo
identify any specific risk of harm to public moratswhich the measure is direct&d|lt is
a sufficient condition that the objective towardsiet the measure is directed is established
to fall within the parameters of public morals igeneral way. When this is ascertained, it

is necessary to verify that the measure intenddaetadopted actually contributes to the

261 |bidem.
262 \WTO Appellate Body Report, EC — Seal Products, WT/DS400/AB/R, adopted 18 June 2014,para 5.198.
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protection of public morals. This analysis can balgative primarily, but some degree of
quantification of the contribution of the measuwards the realization of the objective is
also necessary. This necessity arises in the difytite fact that, should the existence of an
alternative measure that is less trade restri¢hiae Clean Tradeand equally effective in

realizing theClean Tradegoals be detected, t¥ean Tradaneasure would lose the feature
of necessity. Nonetheless, given the amount ofdarpolicy failures (in terms of military

entanglement and economic sanctions) with regapaitiing the resource curse to a halt, it
is arguable that better alternativeCiean Tradeexist. If anything, because many different
measures have been tried over the long term anel ofcthem have worked. Indeed, we are

still here discussing the issue.
3.2The Preamble to Article XX GATT

The introductory paragraph to Article XX GATT coiste acaveatto the permission of

general exceptions to the rule of non-discrimirmatibrequires that:

“Such measures [contemplated by Article XX GATTgaseral exceptions] are not
applied in a manner which would constitute a meafnarbitrary or unjustifiable
discrimination between countries where the samelitions prevail, or a disguised

restriction on international trade.”

The preamble thus sets three limitations to thdiegdplity of the general exceptions.

First, it constrains the possibility of discrimiimag between goods coming from countries
where the same conditions prevail. Second, anda@smsequence, arbitrary or unjustified
discrimination is prohibited in relation to suchogis. Third, in relation to such products it
is forbidden to disguise improper purposes (fornepi@, protectionism) with proper
purposes (human rights, self-determination, etc.).

As far as the first limitation is concerned, theriditions” applying in the two countries (the
Clean Tradémporting country and the resource-cursed/expgrtoountry) are to be
assessed in the light of the measure we want tly.dpthe aim ofClean Trades to protect
human rights in third countries and avoid beingtqens in crime of the authoritarian
governments that abuse their people, it is clear tie two parties (the importer and the
exporter) are not subject to the same “conditio@$an Tradecountries live in conditions
described by rule of law, peace, human rights. Besecursed countries live in
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diametrically opposite conditions. If this were tio¢ case, we would not be discussing the
Clean Trademeasures at all.

Given the absence of “same conditions” betweentgmacountries and stolen resources’
exporting countries, even the “test” of the Preamblpassed, for further analysis of the
other two constraints is not required.

In light of the foregoing discussion, we can sagt th prohibition on sales and imports of
stolen resources is highly likely to be justifiedder Article XX (a) of GATT and the

Preamble of the article itself.
Duty on Imports from Intermediate Countries

The second main policy tool f@lean Tradds the Clean Hands Trust. This piece of policy
aims at avoid the indirect purchasing of stoleoueses. It translates in a tariff imposed on
imports from intermediate countries — meaning thamentries that themselves keep buying
natural resources from the country that is the anntarget ofClean TradeAct. The tariff

is therefore three-folded: it can apply to goodsipiced by using the stolen natural resource,

to products that incorporate the stolen resoume ta unrelated products.
1. Article Il GATT: Obligations Related to Customs Duties

Article 1.1 (a) and (b) GATT sets the schedulesafcessions that bound the level of tariffs
that a WTO member can impose on imports coming fotmer WTO members. A duty that
rises above the rate established by the schedulenafessions would therefore violate this
provision. This is very likely to be the case faogs produced by using stolen resources,
since tariff levels on most industrial products aally very low, at least as far as

developed countries are concerned.

With regard to products incorporating an exploitedource (for example, a smartphone
containing coltan extracted in the Democratic Réipulif Congo), it is probable that the
duty to charge the incorporated stolen resourceldvtake the form of an internal tax
imposed on the whole good it is part of. If suctaais applied to all “like” products in a
non-discriminatory manner, the duty would be legadler the provisions of GATT. This
condition is highly unlikely to be satisfied, sintanted goods and free goods are almost
certain to be considered “like” products. Let esall that the “likeness” of two products is

assessed against physical features, end use,clasffification, and consumers’ preference.
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In light of the considerations above, for applythgs tariff in a non-discriminatory manner,
the enacting country should tax “like” domesticqwots (and “like” free foreign products)

even though they do not contain stolen resources.
2. The “Most Favoured Nation” Principle

As discussed above, such kind of duty would likelglate the most favoured nation
obligation set out by Article 1.1 GATT, which foda WTO member to grant advantages to
products from one member that are not grantecktotiiner members as well, unconditionally
and immediately.

3. Article XX GATT: General Exceptions to the Principle of Non-discrimination

Is it possible that the imposition of duties omtad intermediate goods be justified under
the general exceptions listed in Article XX GATT®an, as discussed above, the objective
of protecting public morals plays a key role intjfiyssuch measures. Yet, there is the further
requirement that this tariff be “necessary” to pobtpublic morals. This depends upon

whether or not it turns out that alternative meesuwaxist that are less trade restrictive and

reasonably available.

For example, the United States requires annualrtemm rough diamonds exporting
countries that are not part to the Kimberley Predgsrtification Scheme, to monitor that
“conflict diamonds” will not enter the US mark& Though these reports and the proposed
Clean Traddariff pursue the same goal (not contributing toriene), they are nonetheless
different both in quality and quantity. It is ardplia that a report or an investigation be
equated to the imposition of a tariff. Again, thaubge objective may be the same, these two
measures have two completely different shapesapied at two different stages of the
commercial relation between exporting and importiagntry, and affect they do not affect
the exporting country in equal ways. So, in lightlos “lighter” and accepted alternative

measure, a duty on tainted intermediate goods mighbe justified under Article XX (a).

Then, of course, there is the further test of whetthe same conditions apply” fDlean
Trade enacting countries and in targeted intermediatentcees that are exporting tainted

goods. This might be an obstacle to the implemematf the tariff, insofar as the

263 United States Code, 2006 Edition, Supplement 4, Title 19 — Custom Duties, Ch. 25 — Clean Diamond
Trade, Sec. 3911 — Reports
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“conditions” analyzed with regards to duties oredirimports of stolen resources are the
same, but these time they apply only indirectl{htmse stolen resources, because they have
to be assessed against the importation policyeirttermediate country. If the intermediate
country were found to be itself in violation of tAdicles 16 and 41 of the Articles on State
Responsibility discussed above, then the tariffaanted goods imported from intermediate

countries could be justified.

However, WTO has traditionally refrained from aliogy the adoption of trade measures
aimed at “forcing” a policy change in other membéndUS — Shrimpthe Appellate body

affirmed that:

“The most conspicuous flaw in this measure’s apiin relates to its intended and
actual coercive effect on the specific policy dexis made by foreign governments,
members of the WTQO?54

To be fair, in the very same report the Appellatel¥8contradicted itself in that it stated:

“It appears to us ... that conditioning access toemiver's domestic market on
whether exporting member comply with, or adoptolcy or policies unilaterally
prescribed by the importing member may, to someedede a common aspect of
measures falling within the scope of one or anottighe exceptions ... of Article
XX.” 265

In light of this ambivalent posture by the Appaetidody, we might conclude that, even
though not expressly allowed, it is nonetheless exqiressly forbidden that exporting

countries may be required to reform their policigth the aim of meeting the market access
conditions set by the importing country — providbdt the rationale of those conditions is
justified under Article XX GATT.

Eventually, the “conditions” referred to in the &mble to Article XX might not be
considered the same in tlidean Tradecountry and in the intermediate country, therefore
the tariff on intermediate tainted products could jostified. But in the event that
“conditions” are instead considered to be the samt@e importing and in the exporting

country, we would again assess whether the dutZka@n Tradecountry wants to impose

264 WTO Appelate Body Report, US — Shrimp, WT/DS58/AB/R, adopted 6 november 1998, para 161.
265 |bidem, para 121.
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on imports from intermediate countries discriminagtween domestic and third countries
“like” products, and if this is the case, whethattdiscrimination is justifiable. In light on
the foregoing analysis, it is highly likely thatdascrimination will be detected, then a
justification is necessary. Yet, the justificatioithe discrimination cannot be based on the
rationale of the measure, since the latter shol&hdy be considered when assessing the
“same conditions” requirement of the Preamble. Arlde rationale of the adopted measure
does not differences in “conditions”, then it islikely that it would be able to justify

discrimination.

A Waiver from WTO Obligations (Article IX.3 Marrake sh Agreement)

A last resort option to avoid the illegality @lean Tradepolicies under WTO rules is to
grant a waiver from those rules, as Article IX.3the WTO Agreement allows. The
fundamental precedent in this scenario is, of cgutise waiver issued to implement the
system designed by the Kimberley Process Certificagcheme to block the smuggling of

the so-called “conflict diamondg®8®

Participants in the Kimberley Process, on Noven2®€?2, issued the Interlake Declaration
to express their intent to implement the internaloscheme of certification for rough

diamonds to help break the link between armed wirdhd the trade in rough diamonds.
The waiver was requested by several countries k asustralia, Brazil, Canada, Israel,
Japan, Korea, Philippines, Sierra Leone, Thailahdted Arab Emirates and United States
— that wanted to make sure that their domesticsaantiggling measures would not clash
with the obligations set out by the WTO.

In 2003, the WTO Council for Trade in Goods recomdesl the General Council to grant
requesting members a waiver for trade measures tetkeimplementing the Kimberley

Process. The agreed decision recognized that:

“the extraordinary humanitarian nature of this essund the devastating impact of

conflicts fueled by trade in conflict diamonds be peace, safety and the security of

266 https://www.wto.org/english/news_e/news03_e/goods_council_26fev03_e.htm, accessed 20 march
2017.
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people in affected countries and the systematigamss human rights violations that
have been perpetrated in such conflict8”.

The three-year waiver was renewed in 2006 for sry and again at the end of 2012 for
another six years. The simplicity of the Kimberf@gpcess lies in that there is no treaty nor
agreement to sign. It is a voluntary agreemerthat & country can decide whether or not to
join. But if it joins, the undertakings become matuaty. Non-Kimberley Process members
are not allowed to export diamonds to Kimberleydess members; likewise, no member of
the Kimberley Process can ship diamonds to cousttin&t are not parties to the Certification

Scheme. The Kimberley Process is not a vague gltdl commitment, it has the force of

law in each of its member states.

Nonetheless, whether a country succeeds in obtpawwaiver from WTO is essentially a
guestion of policy and diplomacy. In the particutaise of conflict diamonds, the subject
had previously been discussed and gathered corsserighiin the United Nation€® This
means that there was already a general agreemethieomatter reached and negotiated

before and outside of the WTO system.

Without such a broad-based political agreemeng@aly in light of the natural resource
under discussion — that literally runs the woridlis difficult to foreseen a smooth and quick
approval of a waiver for th€lean Trademeasures. In fact, the very fact that Professor
Wenar has felt the need to come up with such atlgiily conceived policy to tackl®food

Oil” demonstrates that such agreement currently doegxist. That is why some sort of
external support might be necessary, and the nifesitige tool of pressure on decision-

makers ought to come from civil society.

Conclusion

The features of th€lean TradeAct and the Clean Hands Trust are very likelyitdate the
basic principles of WTO, namely: the principle o&nket liberalism and the principle of
non-discrimination. Chances of success increase jlistify the adoption of those measures
with the concern o€lean Tradecountries to protect public morals, as the Artik (a) of

GATT allows. Yet, ambiguities in the assessmentvbether the conditions required to

267 |pidem.
268 Feichtner 2011.
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invoke that general exception are met make theaheiability of this option uncertain.
Therefore, the simplest solution is to request egvdrom WTO obligations. On one hand,
this solution ensures that the incompatibility be¢wClean Trademeasures and WTO rules
do not result irClean Tradellegality. On the other, a waiver is a solutiaghly dependent
upon the existence of a broad-based political aswseamong WTO countries. The very
existence of a monumental book s@tbod Oil shows that there is no such consensus at the
moment. Therefore, a waiver would avoid claims tDian Tradeis illegal under WTO,
but it would not solve the collective action prable

A final consideration is due. As Professor Wenaraxily points out, not only the concept
of free trade entails freedom “not to trath®’butClean Tradds in fact a project that totally
support the WTO rationale. “The priority in refomgi global commerce is not to replace
freetrade withfair trade. The priority is to create trade where nberé is theft.2°

As a matter of fact, enforcing property rights ¢temdly be considered a move that restrict
free trade, rather the opposite. What is more,gtkosd of restrictions on free trade should
not be reasonably rejected by an organization wBtstite refers, among other objectives,

to the protection of fundamental human rights.

263 \Wenar 2016, 296.
270 \Wenar 2008, 2
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CHAPTER FIVE

THE PRICE OF ENDING EFFECTIVENESS

Introduction

Blood Oil is a monumental work aimed at convincing individuand governments that
passing th€lean Traddegislation is the right thing to do for both exgag and importing
countries. We have seen that the current systewsihternational trade gtolenresources
andstolengoods, and this is both morally reprehensible goubsite to the rationale of a
free market. We have also shown that, from a lpggit of view, none of the economic tools
set out by theClean Tradeapproach would conflict with current internationarms
regulating global trade, chief among all the WT@idtation. Still, should countries decide
not to uphold th€lean Tradeapproach, nothing would happen to them, with theaning
they would not incur in sanctions or other kinds refaliation by any state nor by
international organization. They would just keefnddousiness as usual, perhaps soliciting
the disapproval of those governments that instemd@mmitted to improving the status quo.
That is why it becomes relevant to go through tbssgble reasons that would account for
some countries’ decision not to join tBéan Tradanitiative. These could be singled out
as: the collective action problem; the status gas;lthe foreign policy dilemma; and the
energy supplies dilemmaAs noticed above, by adopting an inward-lookingspective that
aims at disengaging from practices that simply kcn#ith the deepest founding principles
of liberal-democratic identity, western resourcgsarting countries can find an answer to

those dilemmas.
Collective Action Problem

We have seen that the resource-curse is a phenom#@rad entails a “collective
responsibility” gathering different agents: indivals, groups, governments, and
international rules. Accordingly, Wenar recognizbat: “the resource curse presents a
collective action problem, but we cannot see ... vihat action is2’! We have also seen
that we can make a distinction between causalityrasponsibility, based upon the good or

bad faith of the agent that contribute, with hisats, to the phenomenon of the resource

271 \Wenar 2016, xxiii.
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curse. Therefore, we have argued that even if coassiare material contributors through
their private consumptions that fund petrocratoabrvia the sales chains, “tracing most
raw materials through the world’s opaque, evertstgfsupply chains is too hard, especially
since many raw materials are used as intermed@adsgin the chains. It is difficult to
imagine being a Fair Trade consumer of &iP’ Therefore, any boycott at the individual
level, as praiseworthy as it may be, will not bepeffective for tackling the resource curse.
The ball then passes in the hands of national gowvents that have the effective information
and powers to undertake more meaningful actionstheife is the political will to act. But

if there is one feature that really characteribescbllective action problem is that, following
a short-term rationality, every agent has an iricenb free ride on others’ effort$® Every
agent waits for others to make the first move aearlthe costs of change, and therefore
change never occurs. We see this kind of gridldduainternational plans to tackle climate
change: every country ought to reduce its fosslsfiltconsumption and greenhouse gas
emissions, but it is rational for each not to doAdoptingClean Tradereforms with the
aim of improving the conditions of the resourcesaar people would present the same order
of problems. As Nili stresses, adopting an outwank towards the resource curse generates
a “buck-passing” problem: since any country bylitsannot plausibly achieve any major
outcomes by disengaging from foreign dictatorschestate can patiently invite others to
prove their seriousness before it commits to tk&,tevith the result being, unsurprisingly,
no commitment by anyoné”* As long as the adoption d&@lean Tradelegislation is
dependent on the effectiveness of such proposahpoove the conditions of the people
living in resource-cursed countries, in a fundaraypanarchic international system lacking
a supranational authority with enforcing powergheaffluent country can deny to have any
duty to make the first move, claiming it would bevarthless sacrifice. After all, if no other
state undertakes the same reform, the costs lingetthe duty of outcome would be
significant for a single country to bear. Also fram ideal point of viewClean Tradedoes
not define what sacrifices can be expected of ipegents when in the real world they can
legitimately doubt that other agents will make $amsacrifices. By adopting an inward-

looking perspective instead, “collective action@ses cannot affect integrity reasons to end

272 |bidem, xxiv.
273 Hardin 1968.
274 Nili 2011a,114.
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entanglement in foreign rights violation€® Each resource-importing democracy has a
strong duty to disengage from severely oppres&ganes regardless of what outcome this
may or may not bring, and independently of whaepttountries may or may not decide to
do; because this is what the liberal identity ofredemocracy requires to safeguard its

integrity.

“The inward-look manages to disaggregate the proplareaking it down into its
distinct components, and then accumulates thetsesals each democracy addresses
its own distinct responsibilities, and has a muosater incentive to act, without
holding morality hostage to others’ condu€f®.

Most importantly, disengaging by virtue of one’sroliberal integrity ensure the longevity
of the commitment because the reasons for actiegqar tied to achieving a determinate
outcome within a reasonable time horizon. As Wdmnanself notes, tackling the resource
curse is about progre$s.Changes won’t occur overnight. And in the real lbdinis might
mean that even the most committéléan Tradecountry might eventually start reassessing

its cost/benefit analysis about pursuing the policy

It could be appropriate at this point to stress #uopting an inward-looking perspective
does not necessarily erase the possibility of uakigrg multilateral initiatives. As Wenar
points out:
“Successful strategies f@lean Tradewill welcome all to join — and always leave
the door open. [...] Ultimately, it is ideas thatilin. [...] the overall strategy is to

act positively and so to attract doubter€”.

It is indeed plausible that liberal democraciesrsiy common standards of commitment to
human rights, rule of law, and peace, may end wpdtoating their efforts around these
identity-based principles, as they have shown tcepable of in many other occasions across
space and time. The difference between the twdiposiis that, by separating the individual
duty of disengagement from the duty of outcont@san Tradehas more chances to be
implemented and therefore the systemic change Waemar at may start more easily. From

275 Nili 2016, 154.

276 Nijli 2011a, 115.
277 \Wenar 2016, 319.
278 |pidem, 306.
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a domestic point of view, citizens would know ttta initial costs of change are not meant
to be borne in the hope of “reforming” evil courtimiles away from home. They would
not be spending trillions of dollars and losinguertountable amount of lives in the attempt
to bring democracy abroad or oust some brutal wictand yet end up being entangled
forever?’® Internationally, an inward-looking approach does make the disengagement
contingent on the commitment of big powerful coiggilike the United States. The United
States has been the leader of the “free worldtHerast century, and if the goal is to induce
domestic change in resource-disordered countr@gestate would commit to disengage and
boycott unless the “heavy-weight” of democracy mioge. But hoping for the United States
to take the lead to address the resource cursghly problematic because American politics
are a highly oil-friendly environmert® and therefore powerful vested interests might

vigorously oppose any attempt to infringe uponrtbesiness.

In sum, by adopting an inward-looking perspecthefocus is primarily on redeeming one’s
own integrity, rather than others’. This focus thetikely to inspire cooperation between
liberal peoples that are already individually cortted to seeking, even if they do not
achieve, the realization of a more just world. Asaan see, Nili’'s inward-looking approach

IS not in any way opposite to Wenar’s proposal,ibsitead it supports it normatively.
Status Quo Bias and System Justification

Strictly related to the issue of collective actios,the problem of system justification.

Basically, it is a status quo bias:

“A form of motivated moral reasoning consciously wnconsciously aimed at
defending, justifying, and bolstering aspect of #tatus quo, including existing

social, economic, and political institutions anchagements#8!

In a context of international anarchy, when proldarise states can either accept the state

of affairs or try to change it. But given the commty and the pervasiveness of most global

279 |t is estimated that the US alone has spent over $5 trillion in post-9/11 wars up to day. Over 370.000
people have died due to direct violence, and at least 80.000 more indirectly. War refugees and displaced
persons are over 10 million. See the report “Costs of War” produced by the Watson Institute of International
and Public Affairs available at http://watson.brown.edu/costsofwar/

280 The former CEO of ExxonMobil, Rex Tillerson, is Secretary of State at the time of writing — just to give an
example.

281 Jost and van der Toorn 2012, 313.
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iIssues, uncertainty about the chances of any reforbve successful and also about the
seriousness of multilateral commitment to takeosctian lead into a gridlock that legitimize
the status quo as the least worst state of thedwAgdain, this kind of justification is tied
with an outward-looking approach to internatiorsdues, and we have seen that there is
rarely empirical certainty that to a certain actimneffort will fallow a certain (hoped)
outcome. This tendency yields to self-seeking raéibns of the status quo that it yields,
because:

“As long as powerful actors can attach social-ddieruncertainty to almost every

global reform proposal, we ae bound to see a praliion of self-serving moral

justifications for why it is morally permissible &woid reform”82

From an inward-looking perspective, instead, suchaegument is unacceptable since
ongoing entanglements in illiberal practices do stabilize but rather worsen day by day
the threats to the integrity of liberal-democraciéghen a democratic society becomes
accustomed to legitimating and benefiting from @sgive and illegal situations abroad, it
is its own grounding values that are at stake. Qibeeal states understand that the core of
the problem is their own corruption, they do no¢ehéo look at external factors to improve

their condition, because it is in their power tahe reform themselves. As Nili puts

bluntly:

“To say, for instance, that it is ‘just part of neod life’ that ‘some of the money we
pay at the pump may go to support tirants’ cong#unoral immaturity. Such casting
away of responsibility means escaping, turning whanstitutional into what is

supposedly natural and hence beyond our powedsntiocracies do not want to buy

tainted oil, they can decide to boycott such &iP".

Here is where the role of the citizens of westeemdcracies, as distinct from their
governments, becomes crucial. It will be up towitlially liberal citizens to call for reforms

that can protect the liberal integrity of the cotleity they are part of.

Foreign Policy and Strategic Interests

282 Nili 2016
283 Nili 2011b, 382.
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Being conceived as a public poliocgJean Tradeadoption has to be assessed by policy-
makers against other national interests, chief @ntloam the country’s foreign policy. Even
in this case, looking &lean Traddrom an outcome-bound perspective is more detrialen
than helpful to bring Wenar’s proposal to life. éfall, if the aim is to enforce foreigners’
human right to popular resource sovereignty, highly improbable that one state would
unilaterally make it the central pillar of its affal foreign policy. As Andrew Clapham
argues, “there is a difference between proclainmivaj human rights are at the heart of
foreign policy and actually changing the way demisiare taken?®* Human rights are more

a topic dealt with by governments coordinating withroader multilateral forums, such as
the United Nations. In fact, it has been highlightieat western democracies, when deciding
whether to individually fight human rights violati® abroad by imposing sanctions, do a
basic cost-benefit calculus. Von Soest and Wahnngueathat democratic leaders weigh
domestic and international pressure to impose garscagainst the probability of success
and the political and economic costs that thoset&ars will imply.22° They found that this
cost-benefit analysis is heavily influenced by 8teength of the triggering events that
indicate an infringement of democracy or human teghas occurred. Standing by this
analysis,Clean Tradewould have little chances to be enacted since we bBaen that the
resource curse is in fact an ongoing state of raffanore than a one-time event. Moreover,
Western democracies have tended to sanction mérerable targets to a higher extent than
stable authoritarian regimes. After all, populasowrce sovereignty is a major principle of
the modern international system but it is not th one: governments generally prioritize
international peace and stability, and enac@hean Tradewith the stated aim of inducing
democratization in countries ruled by authoritateaders risks ignite wide and destabilizing
conflicts?8® Also, senders are more likely to sanction poogets less integrated in the
global economy and countries that do not align Wit Western international political
agend&®’ Conversely, we know that Saudi Arabia for exampées been a longtime
fundamental ally to the United States, first to teamthe expansion of Soviet influence in
the Arab world during the Cold War, then to maintsiability in the MENA region since

284 Clapham 2015, 65.
28 \Jon Soest and Wahman, 2015
28 \Wenar 2016, 187.
287 \/on Soest and Wahman, 2015.
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the Gulf War?®® The European Union is not in easier conditiongesinvhile it has been
reported that the terrorists of ISIS smuggle aibtigh Turkey, Turkey remains nonetheless
a key-actor in EU’s struggle with the current miggacrisis, having accepted to retain within
its own territory all illegal migrants trying to &m EU2®° Putting aside any considerations
about the suddenness with which a friendly dictagor turn into an enenfy°it is true that
ending effectiveness over natural resources regjaigood deal of assessment over strategic
concerns. As Wenar himself points out, along thesiiébility spectrum”, power will always
be preferable to chad¥: The next move should be to affirm freedom over @owut “which
one should prevail ... and how far [we can progréssgthe spectrum] is a question of how
far one believes??? If we let foreign policy to be influenced by outddooking concerns,
then, realpolitik may impair the pursuit of justice outside the westeation-states’
boundaries. This is surely not a praiseworthy bemabut it is what is likely to happen.
Ending might makes right is in fact puzzling be@atihe bads are tightly bound with the
goods?% and without a supranational coordination or ast@amultilateral agreement that
plans a simultaneous action by all relevant acfibrs,not sure that a single country would
risk so much just to enforce a right of other distaeople.

Moreover, if we agree that the right to populareseignty over natural resources indeed
requires democracy, if only in its most minimal gmmdcedural sense, adoptiGtgan Trade
with the intention to favor the democratizatiorcafrently authoritarian countries might be
highly counterproductive. It could spark violentipoal backlashes supported by arguments
like interference in internal affairs, an attempfdrce democracy on others even if not by a
direct intervention — and even if not in by propggsia la Pogge, the introduction of
constitutional amendments directly in resource-etipg countries’ constitution®* Most

importantly, for what concerns us here, it is calto avoid falling in an outward-looking

288 Bronson 2006.

289 See “Inside Isis inc.: the Journey of a barrel of oil”, by Solomon, Kwong and Bernard, 2015, in Financial
Times, available at https://ig.ft.com/sites/2015/isis-oil/; for the EU-Turkey agreement on illegal migrants,
visit  http://www.europarl.europa.eu/legislative-train/theme-towards-a-new-policy-on-migration/file-eu-
turkey-statement-action-plan

2%0 See, for example, Root 2008.

291 Wenar 2016, 369.

22 |pidem.

293 |bidem, 339.

294 Even Kolstad and Wiig argue that to help lift the resource curse, policy initiatives ought focus on tilting
the structure of underlying interests and incentives keeping the institutional equilibrium in place, rather
than trying to impose democracy. Kolstad and Wiig 2009.
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short-circuit that would tie our decision to implemiClean Tradewith the effective ability
of this policy to bring democratization in oppregsioil-exporting regimes — given that
democratic procedures are a necessary conditithretexercise of popular sovereignty over
natural resources. Again, we ought to distinguigitwientheir rights and our duty
Adopting Clean Tradewith an inward-looking purpose means that libetamocracies
would do that just for the sake of not being coripin practices that violate and conflict
with their own legal and moral principleadependentlpf what this policy will bring about

in resource-exporting countries. As Nili argues:

“We can maintain, as a supporting hope, the thotigat under such ideational
pressure ... dictatorships might gradually democeat¥et it might just be that such
a feat will become more, rather than less, likebuir own goal will not be to achieve
democracy or banish the resource curse, but rdthexchieve our own moral

integrity”.2%°

One could argue that disengagement might do mone hlaan good, and that through
international trade and political involvement thaséors might eventually democratize. But,
again, just as there is no certainty that diseng@ge will bring democratization, neither
there is empirical evidence that commercial engagernas indeed improve the wellbeing
and the openness of illiberal countries. Most ingoatty, there is no moral argument that
justifies adutyto trade on grounds of the alleged improvemerahtigal, economic, social)
that this trade might bring about — especiallyu€sduty is cast upon liberal democracies
that ought to keep engaging in illiberal practiteulfil it. From a normative point of view,
then, no moral theory explains that western denmoes@ughtto pursue change in other
regimes, even when such change may be for the?$e¥then deciding whether to
implementClean Tradethen, western governments and citizens ought rtatrik of others’
conditions, but commit to the safeguard their owarahdecency first. It is highly probable
that this policy will then foster a positive devetoent for other countries too, but

maintaining a hope is not the same thing as haaidgty of outcome.

Energy Supplies

2% Nili 2011a, 117-118.
2% Nili 2011b.
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It may struck as an odd surprise the fact thadnimlmost 500-page book whose purpose is
to convince the reader to divest from authoritadéyBlood Oildiscusses the topic of energy
supply in barely two pageé8’ And those two pages are not convincing eithertatesthat
commits to implementinglean Tradewill halt its oil imports from some of the world’s
largest reserves. At this point it should also lbressed that Wenar includes in his
disengagement proposal not only oil, but also gasd-this is not a point to underestimate.
Oil and gas are two fundamental commodities noy dai transportation but first and
foremost to sustain economic growth, productivibd &nergy demand. To this, Wenar
answers with only two consideration. The first: anld gas are global markets, and as such
they are sensible to the basic law of demand applgushould the demand shift, the supply
would shift accordingly to meet it. He adds that {physical transition (that is, building
pipelines and adapting the refineries) is “simplgireering”>® The second: even if analysts
may differ on the specifics of timing and cost® thain message is that “the time frame will
not be excessive” and that “North America and Earepll have enough energy even
without the authoritarians?®® Now, while it is understandable that a book gradhchainly

in political philosophy do not confer too much spa@numbers, figures and data, it is indeed
a concerning issue when one thinks tDigan Tradas sponsored as@olicy to be adopted

by governmentf real countries in theeal world. And in the real world, governments
usually base their decisions exactly on timingtsesespecially cost8® So it is not at all
convincing the fact that Wenar dismisses the detmatght-heartedly. To be sure, this is not
in any way a criticism against the overall idethefinherent wrongness of the current system
of international trade in natural resources. #xactly because the issue is so urgent that the
best way to promot€lean Trades to strengthen the arguments that speak in fakds
feasibility.

According to current estimates, 81.5% of the warlpfoven crude oil reserves are located
in OPEC Member Countries, with the bulk of OPECregderves in Middle East countries,
amounting to 65.5% of the OPEC tot3l Algeria, Angola, Gabon, Iran, Iraq, Libya, Qatar,

297 \Wenar 2016, 302-303.

298 |pidem, 302.

2% |bidem, 303.

300 Especially in democratic countries where political leaders are sanctioned by the ballots when they
implement unsatisfactory policies.

301 OPEC Annual Statistical Bulletin 2017, available at
http://www.opec.org/opec_web/en/data_graphs/330.htm
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Saudi Arabia, United Arab Emirates and Venezuekaaaong the major OPEC members,
and are all ranked as not free by Freedom Héifdéot to mention other non-OPEC major
oil and gas producing countries such as Equat@iasihea and Russia, both not free
countries. The United States and the European Uaienheavily dependent on foreign
energy supplied?® therefore a disengagement from all of the abostedi countries would
mean a major shift in their energy supply and car#ion habits. Curiously enough, Wenar
reasons that ending oil effectiveness would beceasday for the United States since they
have recently experienced a boost in domestic giralduction®®* while he dismisses the
recent global trend towards the development ofrgegeergy as a mere supporting argument,
that one can seize on to strengthen the case agéfiestiveness but ought not dependon.
From a strategic point of view, tidean Tradecampaign could really strengthen its position
if it tied the disengagement from authoritarianwith a definitive shift towards green and
renewable energy. By committing to a radical anfihdeze change in their energy outlook,
Clean Tradecountries would prevent any moral hazard by forgigtrocrats, who might be
tempted to survive the temporary liberal disengag@nwithout democratizing and wait
until democratic importers come back in need oirtsi®len but vital oil reserves. As to the
tainted importers, the liberal integrity call shdwduide the scientific efforts of western
democracies and convince them to use their techmaband economic superiority to
urgently focus on alternative energy. Sure is tmapanies and firms are no charities and
their aim is to make profits, but imagine if the amts of money wasted in corruption
scandals or in military interventions in resouraeléd wars were spent on developing green
technology instead! As stressed during the lastldVBconomic Forum, conflicts costs
globally $13.6 trillion per year, while nothingspent on peac€® Furthermore, it is already

estimated that renewable energy will be cheaper tbssil fuels in 2028%7 At the same

302 Freedom House Report Freedom in the World 2018, available at
https://freedomhouse.org/report/freedom-world/freedom-world-2018

303 .S, Energy Information Administration
https://www.eia.gov/dnav/pet/pet_move_impcus_a2_nus_ep00_im0_mbbl_a.htm;

European  Commission  https://ec.europa.eu/energy/en/topics/imports-and-secure-supplies/supplier-
countries

304 Wenar 2016, 307.

305 |bidem, 278.

306 See World Economic Forum https://www.weforum.org/agenda/2017/01/how-much-does-violence-
really-cost-our-global-economy/

307 See https://www.climaterealityproject.org/blog/new-report-renewable-energy-will-be-cheaper-fossil-
fuels-2020
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time, an extensive reallocation of democraciesiomai budgets from the military sector to
the green-energy R&D will signal to foreign dictatathat western countries have no
disposition to eventually go and reform them bycé&rthus increasing the chances of a
voluntary internal change in resource-disorderathtries.

Domestically, even those who are not sensible egotioblem of the resource curse, or the
debate about the urgency of tackling climate chacged nonetheless support the adoption
of Clean Tradef they were convinced that this is in fact toithevn advantage.

Some may be skeptic about the fact that we oughinvest in green energy and
environmental reforms for the sake of future geti@na, perhaps because it is not clear what
our duties towards future individuals are, or mayeeause in the past any doomsday
predictions about humanity’s survival has been aiggaly shown wrong by technological
progress and so it will be in the futii&. Again, an inward-looking perspective, linked with
a focus on the present and on the importers’ isterean strengthen bo@lean Tradeand
environmentalist policies. Since we have argued tha liberal identity impose us to
disengage and get rid of tainted oil independenflijthe chances that this will bring
democratization in oil-cursed countries, thenr#be&lemocracies do not have to wait for
that outcome in order to prove that they can diagegRather, they ought to develop green
energy alternatives first, thus making it possibldisengage from petrocrats freed from the
anxiety of bearing useless costs. Those who areedoabout the costs that this transition
might imply, ought to reflect on the fact that abee point the shift away from fossil fuels
will be inevitable in any case because of the &rsible trends of global warming and
climate changé?, or more simply because oil is a non-renewableues. Being finite, at
some point the transition will be inevitable, savibuld be rational to start right away. It
would also be irrational and inefficient from armeromic point of view to develop non-
green alternative to oil (such as fracking) whepping the imports from resource-cursed
countries, since they are highly damaging for therenment (and it would be on importers’
soil, since companies could no longer work in reseiwcursed countries) and they have a

low energy return on investment (which means they tosts more than they produg®).

308 Njli 2015.

309 https://www.theguardian.com/environment/2017/jun/28/world-has-three-years-left-to-stop-
dangerous-climate-change-warn-experts

310 https://www.investopedia.com/ask/answers/011915/what-are-effects-fracking-environment.asp
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Given that the development of anti-green energwraalternative to foreign-dictators’ oil,
within democracies’ own territories is likely touse environmental disasters that will be
costly under any aspects, and given that these wamild be difficult to justify to, or hide
from, the voters, it would be rational to governtsesf liberal democracies to develop green

alternatives to cursed oil and gas right away.

Conclusion

In this chapter we have addressed the main redasahwould account for some countries’
decision not to join th€lean Tradanitiative: the collective action problem; thetsigquo
bias; the foreign policy dilemma; and the energppdies dilemma. We have argued that
these dilemmas are mainly inspired by a misleadutg/ard look that focuses on the effects
that Clean Trademight have on resource-cursed countries, nhameltherability of this
proposal to effectively bring about positive chasmg8y adopting an inward-looking
perspective instead, resource-importing countraes fend the reasons to act beyond and
independently from the hope for such an improverteatcur. We have also seen that many
of the supposed strategic interests that mightbpgrdized by adoptinglean Tradeare in
fact more apparent than real, and they are masfliyenced by a short-term vision rather
than more long-term pragmatic strategies. Our “wfgdttowards the implementation of
Clean Tradeare based on a status-quo bias that is dangevowsif moral integrity. Until
now, keeping effectiveness in place has made saterkoff (impressively better off), but
it has also made many (too many) worse than a jasteor simply legal, system would.
Not only for “their” side, but on “our” side too.sAWenar points ot curses are on us as
well because we live in an interconnected worldwahdt happens in one corner of the globe
reaches us, in several and often highly negatiwswahink about the inability of western
leaders to adopt a unite and coherent foreign palithe Middle East: whether to intervene
or not, whether to impose sanctions or not. Thase been the West’s no-win foreign policy
strategies for decades now. Stopping the trade dvdtators is not only a moral issue, it
deals with the costs we have already been beaviexy elay in terms of military, political,
economic, financial and psychological costs (livingler the constant uncertainty of what
crisis tomorrow might bring is not pleasant). Is@netimes said that insanity is doing the
same thing over and over again and expecting difteesults. If one wants different results,

311 Wenar 2016, ch.6.

120



one has then to try different approach@ékean Tradeconstitutes a valuable alternative, if
we interpret it from the perspective that its rethtosts are worth bearing for our own sake
in the first place, before than to others’ advaatdgmight sound strange, but we just have

to change our mindset.
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CONCLUSIONS

The purpose of this work was to analyse ProfessenadWs latest bookBlood Oil, and
specifically the policy proposal outlined there@lean Trade. The aim ofClean Trades

to provide ant resource-importing country with effee tools to end its entanglement in the
phenomenon of the resource curse. The resource mues condition that many countries
whose economy is largely dependent on the extestetor suffer from. It is linked to grave
issues such as authoritarianism, corruption, eidgls, poverty and economic instability.
Most scholars and researches have studied thisopteon in its political or economic
features and mostly focusing on the resource-exppitountries. The added value of
Wenar’'s approach is that it unveils the centra¢ nolayed by the importing countries in
fueling and perpetrating the curse. Indeed, whig@yrresearches correctly highlight that all
resource-cursed countries present a negative aboelbetween their endowment of high-
value natural resources and their level of dem@atdn, Wenar stresses that it is the
existence of an external supply of money that kabps negative correlation in place.
Dictators, authoritarians and other oppressivemmegican avoid relying on taxes payed by
their citizens, and therefore succeed in remainimgccountable, because they keep as their
private wealth royalties paid by foreign extracto@mpanies and money spent by foreign
consumers, that reach them via global supply chaliss is possible because the
governments of the resource-importing countriegepicand legitimize the power of these
rentier regimes abroad through an outdated Wesgrhalle: one who says that whoever is
strong enough to effectively control a territorygcbmes entitled to that territory and
therefore to its resources. This is the princiglen@ht makes right, and it goes against any
modern principle of international and national ldased on the concepts of popular
sovereignty, self-determination and rule of law. @eying to the might makes right rule,
resource-importing countries act in direct confligtth their own identity-grounding
principles, chief among them the principle of p@wwovereignty over natural resources.
Clean Tradehus represents a framework for action, a polioppsal that can help the free
world to align their international behavior to tpeinciples and norms that are already
affirmed, entrenched and enforced within their omational borders. The tools Wenar
outlines are already widely employed both unildtgrand multilaterally in international
relations, and they can be summarized in threedotategories: commercial disengagement

from countries where citizens have no civil anditpra! rights and therefore cannot enjoy
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their sovereignty over natural resources; a systéntonditionalities to support and
encourage accountability in resource-exporting teesmwhere civil and political rights of
the citizens are in place but they are weak; finallles of engagement for extractive national
companies that operate in resource-disordered gGes$o that they are subject to the same
standards of transparency and accountability kiegtwould face were they to operate within
their home country. Whereas all of these toolsf@asible from a legal point of view, they
might nonetheless spark the resistance of sevetatsawhose alleged interests would be
harmed. Consumers in importing countries would fatémportant increase in the costs of
living, since the price of oil commands any othdcgs; energy supplies would be put at
stake, since &lean Tradecountry would be disengaging from the world’s &sgnatural
resource deposits. Extractive companies would bliens in profits, and governments
would shake their foreign policy to the core, saesource-cursed countries being longtime
political allies of western democracies. Those @eihe costs involvedClean Trade
demands a lot, and it is not sure that resourcesitimg countries would be ready to bear
those costs just for the sake of enforcing thetsigti foreign poor people. The two main
approaches of global justice, statism and cosmigmidém, are not able to provide a
satisfying answer with regards to a just distribatof rights and duties in the purpose of
tackling the resource curse: the first may demandittle, being constrained by a vision of
justice confined to the national borders; while litéer too much, disregarding the political
reality of a world divided in sovereign states afdhternational relations occurring between
governments and not directly between individualenéf has tried to avoid such topic,
insisting on the urgency of putting the resourceseuo an end and stressing that®lisan
Tradeframework is able to accomplish that task, if gomeents show the political will to
implement it. The main problem with this perspeetig that it focuses on the hope of
achieving systemic improvements but, as Nili pomis hope cannot be the grounding value
of a public policy?'? In the anarchical context of international relagipin the absence of a
supranational coordination that assures a simwtsmand enforceable commitment from
all resource-importing countries, no government wililaterally undertake such costly
reform. The resource curse is a global issue thpliés a collective action problem just as
the issue of climate change: fighting it requirggabal response, but nobody finds it rational
to start acting. We have therefore suggested tldtaage of perspective on the problem

312 Nili 2011a.
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might help individual countries move in the rigledtion. The inward-looking perspective
suggested by Nili, solves the collective actiorigbem because it simply requires democratic
governments to stop engaging in practices that fiesthy violate the grounding principles
of their own national liberal identity, regardlegsvhat outcomes might derive for resource-
cursed countries, and simply because it is rigistap an inherently wrong behavidé.The
CleanTrade proposal would increase its chances of coriietif supported by Nili’'s moral
argument. Instead of focusing on an outward-oriésteategyClean Tradecountries ought
to adopt an inward-looking perspective that fréesrt from a paralyzing duty of outcome.
If there is one lesson to learn frddfood Oilis not the one that may appear on the surface:
namely, the lack of democracy in resource-cursadict@s. Instead, the most important
message of the book is a reminder to the citizdnthe free world that they do enjoy
democratic powers. They have the tools to coninfliiience and hold their governments

accountable. As Wenar repeatedly points out:

“Since it is our own governments that are puttisgnio business with unaccountable
actors abroad, the challenge is to summon our mwes of accountability, to make

our own governments change their way/s.”

It is not about the life that resource-cursed eitz could enjoy were they to democratize; it
is about the life we, in western liberal-democracere conducting in utter disregard of the
principles that define our own identity. And if sthappens because of how our governments
manage their international relations, we ought#t, sinceve can. Some of the resistance
about the duty to bear the costs entailecClsan Trademight arise from the ignorance of
how the international trade in natural resourceskajoand namely about the pivotal role
played by the importing side of the supply chaip@npetrating the resource curse. Reading
Blood Oil can help bridge that gap, raise awareness amorydieary citizens of the free
world and motivate them to act on their own intesesd principles, for the sake of their
own integrity. This will require to bear some co#tst a cost-based justification for putting
aside our core moral principles can lead to appalionclusions: the denial that there are
moral rules that cannot be legitimately overriddehatever the circumstances.

313 Nijli 2016.
314 \Wenar 2016, 280.
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Wenar clearly does not claim to have all the answerthe aspects related to the resource
curse. Indeed he is aware that “finding solutiandeep as these problems will mean limning
the foundations of the international systeit®.But after all, he is a political philosopher,
and his role is not to design the perfect publiicyothat task is assigned to political leaders.
The role of the philosopher is to provide “guidamdesre guidance is needett®to redeem
the messy politics of the real world by advancingerent arguments and indicating moral

priorities. From that perspectivBlood Oilis without a doubt a successful initiative.

315 |bidem, xxvii.
316 Rawls 19993, 18.
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ABSTRACT

A PRINCIPLED REFORM OF INTERNATIONAL TRADE IN NATUR AL
RESOURCES
Assessing Professor Wenar’€lean Trade Policy

INTRODUCTION

“Blood Oil: Tyrants, Violence, and the Rules that Run the World”* is a monumental book
that combines ethics, economics, history and iatéwnal law in an unprecedented way to
provide aClean Trade strategy that links the reform of the current sugoverning the
international trade in natural resources to thetdeo goal of realizing a more peaceful and
more just world. Buying natural resources from weyecan control them by force, means
sending money to unaccountable actors and inceimg/authoritarianism, corruption, civil
wars and economic instability. Western governmesttsuld instead support public
accountability in resource-exporting countries, lenpenting Clean Trade policies that
enhance citizen control over their natural resairé@plementing &lean Trade system
would constrain our own habits that up until tothaye been harming others, and it would
be up to the implementing countries to bear théscoflschange. My thesis tries to assess on
what grounds, and to what extent, resource-impprtountries have a duty to implement
Clean Trade. This work is divided in three parts. In the figgart | will describe the
phenomenon of the so-called resource curse. Thilhdompare the current way of trading
natural resources, based on the principleffettiveness, with Wenar’'sClean Trade reform
proposal, based on the principleoopular sovereignty over natural resources. In the second
part, the two main paradigms of global justice atisitn and cosmopolitanism — will be
outlined and used to look for answers as to whaamedemanded to do (if at all) to deal
with theresource curse. | will then argue that by failing to formally eage in an analysis of
global justice,Blood Oil remains a passionate plea for change that appeathically
indisputable assumptions, but whose realizatiamalely depends on a voluntary, selfless
and non-rational decision, both by consumers angemonents. Thismpasse may be
overcome if we shift the focus of our analysis frerhat are our duties towards distant
others, to what are our duties towards ourselvgsarb appeal to Nili's argument on
preserving our “liberal integrity”. The third pant this thesis aims at assessing the practical

feasibility of theClean Trade framework, since it might influence the global ecmy,

! Wenar, Leif. 2016. “Blood Oil: Tyrants, Violence, and the Rules That Run the World.” Oxford University Press.
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political alliances, and international energy reuténally, | will briefly sum up the content

of my analysis and present my conclusions.
PART |: REFORMING INTERNATIONAL TRADE IN NATURAL RE SOURCES

CHAPTER ONE: ENDING THE RESOURCE CURSE

Most of the goods we own and consume are the catbmof single components coming
from all over the world. The global economy is aidhe distinctive features of our time,
and it has been running on oil for decades now.eMioan half of the world oil consumption
is ascribable to countries that are not oil prodsi€evhile most of those countries that do
produce and export oil are also the cradle of avaihflicts, authoritarianism, poverty,
corruption, economic instability, and other worrs®conditions. This paradoxical situation
has been called by social scientists the “resoancse”. Sachs and Warner describe “the
curse of natural resources” as the observatiorctiattries rich in natural resources tend to
perform badly, compared to resource-poor countrisis finding has for longtime clashed
against the general impression that most of theently rich countries had a successful
development exactly by virtue of their natural iase endowmerft Auty argues that there
are four conditions that are necessary for nat@sburces to allow sustained, rapid and
equitable development: relatively equitable actedand and primary education; effective
markets and public accountability; an open tradécyoand competitive economic
diversification to give resilience to shockslone of these conditions are present in relevant
levels in resource-cursed countries. Other schblave suggested that point-source natural
resources such as oil, being extracted from a wagengraphic base and thus being easily

controllable, incentivize rentier behaviors fronode who succeed in seizing them, thus

2The top ten oil importers are United States, China, India, Japan, South Korea, Nepal, Germany, Spain, Italy
and France. Source: CIA World Factbook, country comparison — crude oil imports, available at
https://www.cia.gov/library/publications/the-world-factbook/rankorder/2243rank.html. Although it should
be noted that the recent boost in domestic shale and gas production in the United States is likely to sensibly
affect the volume of US imports.

3 Sachs, Jeffrey D. and Warner, Andrew M. 2001. “The Curse of Natural Resources” in European Economic
Review, Vol. 45, pp. 827-838.

4 Habakkuk, John. 1962. “American and British Technology in the Nineteenth Century”, Cambridge University
Press

5> Auty, Richard. 2001. “The Political Economy of Resource-driven Growth” in European Economic Review, Vol.
45, pp. 838-846.
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generating the resource cuPsRoss highlighted that governments that can relyesource
revenues have less need to tax their citizenstrerdby can avoid creating mechanisms of
accountability through which the population canakhand sanction their workMost of the
countries hit by the resource curse are ruled byegonents that can afford to remain
unaccountable to their people because they enj@xt&nnal supply of money coming from
resource sales on the international market. Thisises so evident today that a scholar has
even translated it into “The First Law of Petrofio§”, stating that the price of oil and the
pace of freedom always move in opposite directfoRent-addicted regimes are those who
score the lowest on Freedom House ratings onadIpolitical liberties, including freedom
of speech, freedom of press and freedom to assériibiis picture however does not have
to suggest the idea that all resource-dependdptsiee poor. Wenar distinguishes high-rent
regimes, which spend large sums of their resowetin public goods for patronizing over
the citizens; and low-rent regimes, where citizeasically live in poverty and receive
almost no public goods from the regime. Nonethelasth types manage to get the revenues
to stay in power from selling their country’s natiuresources to meet the extensive demand
coming from Western countries. Here Wenar introduais Clean Trade argument. The
current international trade in natural resourcémsed on the recognition and legitimization
of physical possession rather than on legal prgpgmtough an outdated rule existing in the
pre-modern international community, called “mighakmas right”: the principle whereby
whoever physically controls the resources of dttey, is recognized as legally entitled to
sell them and receive the money deriving from tratisaction. That is why Wenar uses the
word “effectiveness” as a synonymous of “might nskight”. The modern international
law, conversely, is based on the protection ofvidial and collective human rights,
especially against the forceful violations comntittey the political leaders. Yet, if the idea

of the state’s unlimited coercive authority overpeople has been outlawed, this is not the

61sham, Jonathan et al. 2005. “The varieties of Resource Experience — Natural Resource Export Structures and
the Political Economy of Economic Growth” in The World Bank Economic Review, Vol. 19, No. 2, pp. 141-174.
Auty 2001 follows a similar argument when speaking of “predatory political state”.

7 Ross, Michael. 2001. “Does Oil Hinder Democracy?” in World Politics, Vol. 53, No. 3, pp. 325-361

® Friedman, Thomas. 2006. “The First Law of Petropolitics” in Foreign Policy, 16 October, available at
http://foreignpolicy.com/2009/10/16/the-first-law-of-petropolitics/

° Freedom in the World Report 2018, available at https://freedomhouse.org/report/freedom-
world/freedom-world-2018. Freedom in the World is the annual report on the state of democracy in the
world, produced by Freedom House, an independent organization advocating for the expansion of freedoms
and democracy at the global level.

135



case for the international trade system of nat@sdurces. What Wenar highlights, then, is
that the negative features of the resource cuseatr part of its origins, but instead the
consequences, fueled by the silent decision ofureseimporting countries to engage in
commercial transactions with whoever effectivelynttols the resources, by whatever
means. Trading by rejecting the rule of effectivengseems to require special measures, the
chief example being the Kimberley Process CertiticeScheme for Rough Diamontfs.
The real question is why the preeminence of effeaiss is the default state of affairs for
international trade in natural resources, whiladjgction seems to be exceptional. Wenar
suggests that national politicians seem to havehoace but to dirt their hands to satisfy the
energy and material needs of the communities tlesermp and to remain in power. A
government that would fail in satisfying those deaswould simply be replaced by another
at the successive electioHsThis reveals that the resource curse is alsartiiteof voluntary
choices made by the governments of resource-inmgpdountries.The counter-powerful
norm that Wenar opposes to “might makes right”, #rad any government of any country
ought to respect and enforce, is the principleagfytar sovereignty over natural resources.
It derives from the right to self-determinationiaffed by the 1945 United Nations Charter
(Article 1, para.2), and the principle of populawvereignty set out by the 1948 Universal
Declaration of Human Rights (Article 21, para. Bygether, these international norms give
the people of a country the right to rule their avauntry, not only without the interference
of external powers, but also by exercising themdte authority over the decisions that
regulate the internal organization of their countkg part of the wider affirmation of the
principle of popular sovereignty intended as indself-determination, and for what
concerns us most, we find the principle of popwdavereignty over territorial natural
resources. It is engraved in the common Articlefiwo fundamental international human

rights treaties: the International Covenant onIGimd Political Rights and the International

10 The Kimberley Process was promoted and inspired by the action of Southern-African diamond-producing
states, who met in Kimberley, South Africa, in mid-2000 to discuss ways to stop trade in “conflict diamonds”:
diamond purchases that were proven to be funding violence by rebel movements and their allies against
national legitimate governments. The Kimberley Process Certification Scheme document, setting out the
requirements for diamonds to be produced and traded legally, entered into force in 2003. It gathers fifty-four
participants representing eighty-one countries, accounting for almost 99% of the global productions of rough
diamonds. See https://www.kimberleyprocess.com/

1 This point is relevant and will be dealt with more in detail when we will try to analyze the nature of
resource-importing country’s duty to stop trading with unaccountable resource-exporters.
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Covenant on Economic, Social and Cultural Righdepéed by the United Nations in 1986.
These covenants make peoples’ authority over theagement of territorial natural
resources a human right, and clarify that a goventia daily management of its country’s
natural resources is subject to the ultimate authembodied in the popular sovereignty of
its citizens. Outsiders have no easy way to askesstatus of internal self-determination of
a sovereign state without risking to violate itseeral self-determination. At the global level,
a state’s regime represents the country and engaigéernational relations on its behalf,
while at the domestic level it enacts laws overcalhbutsiders cannot have a say. What
outsiders ought to look at is the relation, base@wnership and authorization, that links a
country’s citizens to its regimé.Citizens are vested with original property rightsheir
country’s resources, and by virtue of the origityadif those rights they can “freely dispose
of their natural wealth and resources”, which idelsi also authorizing laws that delegate to
their country’s regime to manage the natural resgsion their behalf. For people to enjoy
their sovereignty over natural resources they havénd themselves in conditions to
authorize, in a valid way, the regime to managsetr@esources. The tools that citizens need
to exercise their popular sovereignty over natueaburces, are basic civil liberties and
political rights enlisted in all the major interitatal treaties of human rights: freedom of
information, independent authorization, freedoragsgembly and vote, freedom to dissént.
Absent those minimal conditions, a regime that etgpoatural resources is doing so
illegitimately, by virtue of effectiveness. Toddalf of the world’s proven oil reserves are
in countries that do not allow minimal civil libe$ and political rights to their citizefs.

Outsiders who accept to buy those resources amllit buying stolen resources and are

12 Article 1 of both the International Covenant on Civil and Political Rights, and of the International Covenant
on Economic, Social, and Cultural Rights, stating that: “All peoples have the right to self-determination. By
virtue of that right they freely determine their political status and freely pursue their economic, social and
cultural development. All people may, for their own ends, freely dispose of their natural wealth and
resources.” Full texts available at https://treaties.un.org/doc/publication/unts/volume%20999/volume-999-
i-14668-english.pdf and https://treaties.un.org/doc/Treaties/1976/01/19760103%2009-
57%20PM/Ch_IV_03.pdf

13 Wenar 2016, 222.

14 Nothing is said about the benefits that the regime’s management of natural resources might give to the
citizens. If not authorized through the exercise of popular sovereignty those benefits are only a paternalistic
imposition by the regime upon its population. This point will be analyzed more in detail later. For now, what
is crucial to stress is that benefit and control are not synonymous from the perspective of the right to popular
resource sovereignty.

» OPEC Annual Statistical Bulletin 2017, available at
http://www.opec.org/opec_web/en/data_graphs/330.htm; Freedom House Report Freedom in the World
2018 available at https://freedomhouse.org/report/freedom-world/freedom-world-2018
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complicit in violating the sovereignty of the peepbf the resource-exporting country.
Countries that accept, enforce and believe in ptgpeghts and popular sovereignty
(basically, in human rights and rule of law) oughtlisengage commercially from resource-
exporting countries where state’s authorities éative rulers are not publicly accountable
to their citizens, while supporting public accounility in resource-exporting countries
where that accountability is present but weak. Wetpard to Not-Free countriesChean
Trade country would have to pasChean Trade Act that: makes illegal for national actors
to purchase natural resources from disqualifiednties; closes all commercial and
financial facilities within its domestic jurisdictn to a disqualified regime; denies all judicial
venues within the home jurisdiction of tkiéean Trade enacting country to all resource-
controlling actors of the disqualified countriefielrationale of &lean Trade Act is to stop
the direct complicity of the enacting country te {herpetuation of the resource curse. Since
Wenar envisages a framework to be enacted by eagaftry individually, the risk is that
some countries will decide to abandon effectivenebde others will keep doing business
as usual. Therefore, by engaging in commercial saetions with nor€lean Trade
countries, virtuous resource-importers would s&lcontributing indirectly to the resource-
curse by buying “tainted” goods. To deprive thiHpes of the economic gains that they
derive from their ongoing obedience to effectiven&genar designs tii@dean Hands Trust,

a bank account in thélean Trade country that is to be filled with duties imposedimports
from nonClean Trade countries up to the same amount as the monetéurg vathe stolen
oil purchased by the intermediate nGlean Trade government from the disqualified
regime. The goal of these policy tools, is to attex structure of incentives generated by
trading natural resources on effectiveness. As ddlyRFree countries, &lean Trade
country would have to change its own trade polidiesorder to encourage positive
developments towards greater accountability: fibst, setting rules of engagement for
national extractive companies working in Partlyd-reountries; second by tailoring
commercial and economic responses to the evolewngls of public accountability in the
resource-exporting countries. Nonetheless, endfegterzeness throug@lean Trade entails
some costs on the enacting countries that can grggigtance to its implementation. As a
matter of justice, it is therefore necessary toessswhy and to what extent resource-
importing countries ought to bear those costs.

PART II: GLOBAL JUSTICE
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CHAPTER TWO: THEIR CURSE
Only recently has the debate over global justiceegh academic attention in political
philosophy!® mostly solicited by the speeding pace of globélmathat has enhanced
interconnection and interdependence not only ansbaigs but among individugber se.
Political philosophy has tried to respond to thmalienge by adapting on a global scale
concepts and theories of justice usually conceteedpply within nation-states that are
endowed with institutions that enforce justice fwatpolitical connotation, evidently). Rawls
affirms that justice is defined by “the role of ignciples in assigning rights and duties and
in defining the appropriate division of social adtagest’ Accordingly, global justice can
be defined as the way in which fundamental rigimi$ duties are distributed globally and
how the distribution of the advantages fosteredglmpal cooperation is determined. In
extending principles of distributive justice to tgbal arena, global distributive justice
implies that there are some entitlements of justibech have global scope, which in turn
implies that there are some corresponding dutiggstice which have global scop&This
contention separates statists from cosmopolitaiasisg links the concept of justice to the
existence of institutions that can enforce justarg] focus on the special relation between
those institutions and the recipient of justicecéwlingly, justice is first and foremost a
political value that is best realized at the stewel. The most relevant advocates of statism
| have dealt with in this work are John Rawls amas Nagel. Ralws sees justice at the
international level as only existing between Pesdat not directly between individuals
belonging to different Peoplég Rawls identifies as the primary subject of justideat he
calls the “basic structure of a society”, meant“d® way in which the major social
institutions fit together into one system, and hbey assign fundamental rights and duties
and shape the division of advantages that arisesdh social cooperatiort” At the state

level, this stable model of institutional interactiis usually embodied by the Constitution,

16 Nagel, Thomas. 2005. “The Problem of Global Justice.” in Philosophy & Public Affairs, vol.33, no.2, pp. 113-
147

7Rawls, John. 1999a. “A Theory of Justice.”, revised version, Harvard University Press, 6.

18 Armstrong, Chris. 2012. “Global Distributive Justice.” Cambridge, UK, Cambridge University Press

19 Rawls, John. 1999b. “The Law of Peoples: With The Idea of Public Reason Revisited.” Harvard University
Press. Rawls distinguished among liberal Peoples, decent Peoples, outlaw states, burdened societies and
benevolent absolutism. The first two Peoples are described as well-ordered, while the latter three are not
well-ordered. We will come back on the Law of Peoples when dealing with the justifications for adopting
differentiated Clean Trade measures vis-a-vis not-free and partly-free countries.

20 Rawls, John. 1977. “The Basic Structure as Subject”, in American Philosophical Quarterly, Vol. 14, No. 2
(April), pp. 159-165, 159.
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by virtue of which the state legitimates, enabdes] most importantly can enforce the rights
and duties of the citizens. There is not (yet, farthe foreseeable future) a World
Constitution that exercises the same function atdglobal level. Rawls’ perspective on
global distributive justice is therefore margernational thanglobal. He seeks principles
apt to regulate the interactions among territoyidfined political agents, called Peoples —
and thus only indirectly to regulate interactionsoag individuals’! As to Nagel's view on
global justice, he affirms that we can only plalsthalk about, and practically have, charity
rather than proper justice at the internationa¢lé¥

On their account of global justice, cosmopolitarggia that our relationships as members of
the more general and comprehensive category of hitynshould have precedence over
more specific relationships based on citizenshipitilermore, cosmopolitans cite the
intensity and extensity of cross-border economiviies to argue that the sort of horizontal
relationship among citizens within the state alsiste on the global level. Among
cosmopolitan philosophers, Thomas Pogge has deadtlg with the issue of the resource
curse. He contends affluent countries play a cbrai®in shaping the global economic order
and in establishing the rules governing internatidrade. In particular, the international
community accepts and legitimizes dictators in ues®-exporting countries by granting
them the international borrowing privilege and thiernational resource privilege— two
arguments compatible with Wenar’s rule of effeatiees and might makes right. Pogge’s
argument stresses the state of poverty into whiehctirrent international trade in natural
resource forces the exporting countries. His go&specially to redress this situation, and
rebalance the global wealth among countries. Wikevéanar, albeit acknowledging that
poverty is a regrettable correlate of the resoutese, chooses to ground likean Trade
policy on the protection and enforcement of propeghts, in consideration of the fact that
all the other negative externalities linked to tlesource curse stem from the lack of
enforcement of principle of the popular resourceesseignty.

The reason we are debating the nature and theteoft@ninciples of justice in relation to
the phenomenon of the resource curse is becausantiyrthere is a double standard in the

enforcement of the principle of popular resourogeseignty: we protect this principle in our

21 Rawls 1999b.

22 Nagel 2005.

23 pogge, Thomas. 2005. “Recognized and Violated by International Law: The Human Rights of the Global
Poor.” in Leiden Journal of International Law, Vol.18, No. 4, pp. 717-745
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domestic orders and hold our leaders accountalbheyf violate it, but we turn a blind eye
when this occurs daily and massively in foreignrtaes. TheClean Trade Proposal aims

at leveling the national and the international dtads. There is no plausible rationale for
resource-importing countries to justify their redusf bearing the costs associated to
implementingClean Trade; not even an appeal to the so-called problem iy diands,
whereby political leaders might violate the deepesistraints of morality in order to achieve
great goods or avoid disasters for their citizémplementingClean Trade is hardly going

to jeopardize the life of the enacting countriesienunities, therefore keeping buying stolen
oil from ruthless dictators is an immoral actioratththe problem of dirty hands cannot
possibly justify. Another way to address the prablef dirty hands is by setting rules that
forbid the hands to get dirty: the agent will si;mghoose the option that complies with
them, avoiding the problem of dirty hands. Thisipos is reflected in Nili's “liberal
integrity” argument that will be discussed moredetail later. Another issue connected to
the problem of dirty hands is linked to the questal authorization within democratic
countries. If democratic citizens can plausiblysbél to have authorized their governments
to violate foreigners’ right of popular sovereigrdayer natural resources, they would be
tantamount responsible as the democratic governthahtepresents them and engage on
their behalf at the international level. Wenar rethaffirms that “it is in fact a consumer’s
own government that links him in legal chains waheign petrocrats and warlords and that
brings their injustices into his own systefiDemocratic governments and corporations are
the ones who do the deals in practice, and theg kasily access to extensive and thorough
information on political and economic conditionsedfery country and every firm in the
world. Conversely, it is not plausible to think orary citizens as purchasers that contribute
to the resource curse with the same amount of ledyd, intentionality and extent. That is
why citizens cannot be considered tantamount resplenfor the resource curse as their
governments. The democratic governments that atcdEde by the rule of effectiveness
have a double responsibility, not only towards vese-exporting peoples but also towards
their own citizens. Statism and cosmopolitanisnegheir answers to wheth€tean Trade
countries should, and if so, to what extent and on what gisumpay the price linked to
ending effectiveness. The concept of “costs” iatre¢ to how those who are supposed to
bear them feel about the cause they are spendimgyman, and to what extent they feel

2 Wenar 2016, xIv-xlvi.
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responsible for the situation they are called tirees. But in the particular problem of the
resource curse, individuals, groups of individualsmpanies, governments and even the
global institutional order (which is based on thim@ple of might makes right) play a role.
Any contributing agent will be responsible on teed| and to the extent it contributes, and
that is why the issue of bearing the costs asstitd ending effectiveness cannot be
justified either by statism or cosmopolitanism &o8ince causality and responsibility can
be traced at any level, in any kind of action olission, by anyoneClean Trade provisions
adopt an all-encompassing approach to addresssbance curse with various tools. Wenar
names his approach an “ideal-based consequentialigmch issui generis since it gathers
elements from both statism and cosmopolitanismjtae@resents a middle-ground between

a theory of global justice and a policy proposal.

CHAPTER THREE: OUR CURSE
When it comes to analyse why and for whom one shioogphlementClean Trade, remaining
in the realm of pure ideal theories of justice sashStatism and Cosmopolitanism is not
effective because Wenar has not created a puredy ideory of global justic€lean Trade
is presented as a realistic dissertation on a naajeersity of our times, and little does it care
about positioning officially within the global-juse debate. Wenar criticizes those
academics that, by looking for an ideal form, yptovide the perfect description of what
justiceis and are less concerned withat to do.?> Conversely, he maintains that moral rules
and concrete policies are to be evaluated by twetribution in their time: they must be
useful, more than they have to be perfect. Thisvieat he defines as “ideal-based
consequentialism?® Wenar sets an ideal, then the principles comatilith that ideal and
then the means that will help realize in concrbte tdeal.Clean Trade guiding principles
are popular sovereignty, property rights, humahtagrule of law and peac€lean Trade
tools are then chosen by virtue of their effectivatribution to reach the eréThey gather
initiatives that have been widely used to deal witlernational politics, and are crafted to
hit every single causal agent of the resource cugsen without proposing a pure ideal
theory of global justiceClean Trade is more keen to a statist approach than to a
cosmopolitan one. Wenar himself explores whetherethmight be better principles to

25 Wenar 2016, 353. Italics are in the original text.
26 |bidem, 364.
?|bidem, 343-344
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choose, instead of the popular sovereignty overrabhtesources, to bring about a more just
world. In looking for an answer, he firmly dismissre cosmopolitan principles like the
common ownership of the Earth. This principle cdass that the worldwide distribution of
natural resources is uneven and scattered, tsatmk people are born in countries that are
highly endowed while others are not this is jushatter of circumstance, and that if this
influences the wellbeing and the living standarfisamme, then a redistribution of resource
wealth from the luckiest in resource-rich counttiesards the less resource-rich countries
is due. But this kind of reasoning is totally caemproductive. Peoples living in the most
resource-rich countries belong to nation-statesliben from the process of decolonization,
and would look at such a principle as a new forncabnial exploitation. Moreover, for
Wenar, the perspective to adopt to deal with teeuece curse does not necessarily have to
focus on poverty. Popular resource sovereigntytsabout the material benefits; rather, it
is about the citizens’ ultimate authority over tksources. Focusing on alleviating poverty
is therefore misleading. There is another featienar’'s argument that explains why he
is more Rawlsian than cosmopolitan. Cosmopolitargamnot fully be realized unless all
countries democratize first. Far from trying to imsp a kind of liberal western mindset
worldwide, Wenar points out that the principle applar resource sovereignty requires
minimal standards of democratic procedures. Whaténeecontent of the decisions that will
be taken democratically, that is not “our” businesswestern liberal democracies, to judge
or influence. This attitude emerges also from tiffere@nce in the treatment th@tean Trade
reserves to not free and partly free countries. &envisages the complete commercial and
financial disengagement from not-free countrieslevipartly-free countries face tailored
responses and policies that match their progresegoess) in public accountability. | argue
that this difference echoes the Rawlsian concemtianternational justice elaboratedThe
Law of Peoples. Rawls affirms the moral significance of colleetigelf-governance as
condition to accept and compound the varieties erfpies that are present at the global
level 28 Outlaw states that rule by tyranny and oppresdimnot deserve outsiders’ respect
because they are not collectively self-governingdRes. Burdened societies that lack the

political or economic resources to become decerieges are owed a “duty of assistance”

28 Macedo, Stephen. 2004. “What Self-Governing Peoples Owe to One Another: Universalism, Diversity and
the Law of Peoples” in Fordham Law Review, Vol. 72, No. 5, Art. 17
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from well-ordered Peoples, until they will be filyalable to collectively self-govern
themselves. In the distinction is possible to ibaddifference in treatment th@kean Trade
attributes to not-free and partly-free countrielse Tirst have to be totally disengaged from,
because not-free countries do not present any reeatfl collective self-governance.
Conversely, the partly-free countries have to lppstued in their quest to full accountability
through tailored responses and policies adoptetid§lean Trade countries.

That being said, the focus on the direct link betmveonsumers’ behavior “here” and effects
on resource-cursed citizens “there” recalls theetygf interpersonal relations that
cosmopolitans insist on. Wenar accepts dedacto division of the world in territorial
sovereign states, but taking into account the tiges createdin concrete by the
international trade system in natural resourceseheses to settle for the existence of mere
moral justice at the global level, let alone a mmrmanitarian concern. Since international
tradeis based orlegal transactions, thetegal justice can be claimed by resource-cursed
exporting peoples. A “legal” argument against dffemess might prevent all those that are
skeptics about moral principles from turning a tleye on the problem of resource-curse
only because they hold different views on the reaurd extent of global justice.

The main problem with Wenar’s ideal-based consetipiesm, though, is that it employs
the word “consequentialism”. Wenar opens his warkdoying that “the promise of systemic
improvements pools this book investigatiéh.The Clean Trade argument maintains that
trading on effectiveness constitutes a breachehtyative duty not to violate the popular
sovereignty of resource-exporting peoples. EveiWVdnar tries to dodge the classical
objections generally addressed to the advocatessitfive duties by saying th@tean Trade
movement requires self-control more than sendidgaeventually he only replaces our
alleged duty to “send” aid with a more general doftyealizing a positive outcom€lean
Trade, as a public policy or legislation, cannot requiitezens of implementing countries to
improving non-compatriots’ conditions. Linking tadoption ofClean Trade to the positive
outcomes iwishes to bring about for others, risks raising more sicggm and attract more
objections than this reform needs if it is to b@lemented. The “liberal integrity” argument

proposed by Shmuel Nili offers a moral support ustify the implementation o€lean

22 Wenar 2016, xliv.
30 |bidem, 333.
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Trade,®! by focusing on “inward-looking” reasons to &WWestern democracies ought to
stop trading with severely oppressive regimes lierdake of their own liberal integrity.
He describes an agent’s integrity as “the pursiugrojects or commitments that the agent
considers constitutive of its identity*’By entangling themselves in manifestly illiberal
practices abroad, western democracies become aigt@omplicit in practices that betray
the fundamental principles of their own liberalntigy. And this is a necessary and sufficient
reason for liberal governments to disengage framatpres that go directly against their own
identity-defining principles. If we follow Wenar'sonsequentialist approach, the duty to
stop entangling with brutal dictators would becotolly dependent on the prospects of
improving the conditions of resource-cursed peopld.there is no certainty in this sense.
The liberal integrity argument obliges western deracies to stop treating oppressors as
legitimate vendors of their citizens’ resourcesease trading on effectiveness betrays the
principles on which the liberal-democratic identgyounded. This position also reveals the
inherent contradiction of Wenar’s suggestion tdiaily disengage only from the “worst of
the worst” regime and not from the distributive tdiors as well: it makes no sense
distinguishing between the worst dictatorship andeaevolent despot because popular
sovereignty over natural resources is not abouwfitsnit is about control. The idea of liberal
integrity should guide the western democraciesmobe influenced by material interests or
greedy reasoning like the fear of doing more theairtfair share. Rather, they should act
according to their deepest moral principles, wigering the hope for positive outcomes for

others as a supporting rather than grounding joatibn for adopting_lean Trade policy.
PART IIl: FEASIBILITY ASSESSMENT

CHAPTER FOUR: CLEAN TRADE MEASURES AND WTO LEGISLAT ION
The main policy tools oflean Trade aim at erasing the economic gains obtained byrigad
natural resources on the rule of effectives. Caselgr they are conceived as leverages to
get both importing and exporting countries to ecdoand respect the human right to

permanent sovereignty over natural resources tha&ngraved in Article 1 of both the

31 Nili, Shmuel. 2016. “Liberal Integrity and Foreign Entanglement” in American Political Science Review, Vol.
110, No.1 (February), pp.148-159.

32 Nili, Shmuel. 2011a. “Conceptualizing The Curse: Two Views On Our Responsibility For The Resource Curse”
in Ethics & Global Politics, Vol. 4, No. 2, pp.103-124

3 Nili 2016.

34 |bidem, 148.
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International Covenant on Civil and Political Righand the International Covenant of
Economic Social and Cultural Rights. In a nutshigé Clean Trade Act and the Clean
Hands TrusP translate, respectively, into a direct embargostoien resources and the
imposition of dutie¥ on tainted goods imported from third countried #eep trading with
resource-disordered states. Therefore, it is nacgds assess the legality of these two
mechanism in the light of the norms that regulatiernational free trade: namely, the
General Agreement on Tariffs and Trade (GATT) asitice 2005, the World Trade
Organization (WTO) provisions. There are two caiagples at the base of the world trade
system: market liberalism and non-discriminatioheTirst principle entails that the more
we liberalize trade, the more wealth we createafbrThe second principle entails that all
WTO members must have the same opportunitiesde ifa he features of th€lean Trade
Act and the Clean Hands Trust are very likely tolate the principle of market liberalism
and the principle of non-discrimination. Chancessatcess increase if we justify the
adoption of those measures with the concerlefin Trade countries to protect public
morals, as the Article XX (a) of GATT allows. Yambiguities in the assessment of whether
the conditions required to invoke that general pkoa are met make the actual viability of
this option uncertain. Therefore, the simplest Botuis to request a waiver from WTO
obligations. In this regard, an important preceaamt be found in the waiver granted by the
WTO General Council in 2003 to allow the implemeiota of the Kimberley Process
Certification Scheme for Rough Diamonds, aimedaeikling the smuggling of the so-called
“conflict diamonds”. On one hand, this solution @ms that the incompatibility between
Clean Trade measures and WTO rules do not resuftliean Trade illegality. On the other,

a waiver is a solution highly dependent upon thesterce of a broad-based political
consensus among WTO countries. The very existereenmnumental book su@iood Oil
shows that there is no such consensus at the momerefore, a waiver would avoid claims
thatClean Trade s illegal under WTO, but it would not solve thalective action problem.
A final consideration is due. As Professor Wenaraxily points out, not only the concept

35 The Clean Hands Trust envisages also the diversion of the proceeds of these duties into a Trust to be held
by the importing countries on behalf of the citizens of the resource-cursed countries. The management of
the Trust by Clean Trade countries and the eventual restitution of the funds to the populations of the
exporting states are aspects that do not deal with WTO legislation.

36 |n the early sketches of his Clean Trade project, Wenar expressly names them “anti-theft tariffs”. Wenar,
Leif. 2008. “Property Rights and the Resource Curse”, available at
https://www.biicl.org/files/4363_wenarpapafinal.pdf

37 Oatley, Thomas. 2014. “International Political Economy”, 5*" ed, Pearson, ch. 2.
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of free trade entails freedom “not to tratfebutClean Trade is in fact a project that totally
support the WTO rationale. “The priority in refomgi global commerce is not to replace
free trade withfair trade. The priority is to create trade where nberé is theft®* As a
matter of fact, enforcing property rights can hwroé considered a move that restrict free
trade, rather the opposite. What is more, those &frrestrictions on free trade should not
be reasonably rejected by an organization whodmit8teefers, among other objectives, to

the protection of fundamental human rights.

CHAPTER FIVE: THE PRICE OF ENDING EFFECTIVENESS
Countries that decide not to implemé&hean Trade would just keep doing business as usual.
Adopting an inward-looking perspective that sepegdihe duty of outcome from the duty to
disengage, western resource-importing countriesicdran answer to several dilemmas that
might prevent the adoption Glean Trade.
Clean Trade presents a collective action problem because Wemes not envisage any sort
of supranational coordination for its implementatids long as the adoption Gfean Trade
legislation is dependent on the effectiveness ohuroposal to improve the conditions of
the people living in resource-cursed countriesa ifundamentally anarchic international
system, each affluent country can deny to havedatyto make the first move. By adopting
an inward-looking perspective instead, each remumporting democracy has a strong duty
to disengage from severely oppressive regimes deggs of what outcome this may or may
not bring, and independently of what other coustriey or may not decide to do; because
this is what the liberal identity of each democraeguires to safeguard its integrity. This
focus then is likely to inspire cooperation betwdéeral peoples that are already
individually committed to seeking, even if theywiat achieve, the realization of a more just
world. Nili's inward-looking approach is not in amyay opposite to Wenar’s proposal, but
instead it supports it normatively.
Strictly related to the issue of collective actiemthe problem of system justification. In the
context of international anarchy, uncertainties wabive chances of any reform to be
successful and also about the seriousness of atatéll commitment to take action can lead
into a gridlock that legitimize the status quo las east worst state of the world. From an

inward-looking perspective, when a democratic dgdecomes accustomed to legitimating

38 Wenar 2016, 296.
39 Wenar 2008, 2
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and benefiting from oppressive and illegal situagi@broad, it is its own grounding values
that are at stake. Once liberal states understaaidthe core of the problem is their own
corruption, they do not need to look at externatdes to improve their own condition,
because it is in their power to change reform tredves. If the citizens recognize that the
resource curse is linked to their own actions amdtsitheir own rights and duties, they may
be ready to accept the costs of this reform an@d, @snsequence, they will pressure their
own governments towards the right direction, teathe disengagement from trading with
resource-cursed countries.

Being conceived as a public polioglean Trade adoption has to be assessed by policy-
makers against other national interests, chief @ntloam the country’s foreign policy. Even
in this case, looking &lean Trade from an outcome-bound perspective is detrimeifttad.
highly improbable that one state would unilateratigke the enforcement of foreigners’
popular resource sovereignty the central pillait®fofficial foreign policy.Realpolitik is
likely to impair the pursuit of justice outside tlveestern nation-states’ boundaries.
Moreover, if we agree that the right to populareseignty over natural resources indeed
requires democracy, if only in its most minimal gamdcedural sense, adopti@tgan Trade
with the intention to favor the democratizationcafrently authoritarian countries could be
interpreted as an attempt to force democracy oerstind violently backfire. It is crucial to
avoid falling in an outward-looking short-circultat would tie our decision to implement
Clean Trade with the effective ability of this policy to brindemocratization in oppressive
oil-exporting regimes. Just as there is no cewnaititat disengagement will bring
democratization, there is no moral theory that axsl why western democraciesght to
pursue change in other regimes, even when suchgehaay be for the bett.Western
governments ought to implemediean Trade to safeguard their own moral decency first. It
is highly probable that this policy will then foste positive development for other countries
too, but maintaining a hope is not the same thsgaving a duty of outcome.

The energy dilemma derives from the fact that gestammitted to implementinGlean
Tradewill halt its oil imports from some of the worldiargest reserves of oil and gas. Wenar
dismisses energy concerns rather quickly. It ie@tda concerning issue when one thinks

thatClean Tradeis sponsored aslicy to be adopted bgovernments of real countries in

40 Nijli, Shmuel. 2011b. “Democratic Disengagement: Toward Rousseauian Global Reform” in International
Theory, Vol.3, pp. 355-389
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thereal world. And in the real world, governments usudlse their decisions exactly on
timing and costé! The best way to promo@ean Tradeis to strengthen the arguments that
speak in favor of its feasibility. TH&ean Trade campaign could strengthen its position if it
tied the disengagement from authoritarian oil watldefinitive shift towards green and
renewable energy. By committing to a radical anfihdaze change in their energy outlook,
Clean Trade countries would prevent any moral hazard by forgigtrocrats, who might be
tempted to survive the temporary liberal disengag@nwithout democratizing and wait
until democratic importers come back in need oirtsi®len but vital oil reserves. As to the
tainted importers, the liberal integrity call shdalbnvince western democracies to use their
technological and economic superiority to focus aternative energy. An extensive
reallocation of democracies’ national budgets fribie military sector to the green-energy
R&D will signal to foreign dictators that westerountries have no disposition to eventually
go and reform them by force, thus increasing thenchs of a voluntary internal change in
resource-disordered countries. Furthermore, sincdilmeral identity imposes us to get rid
of tainted oil independently from the chances tihé will bring democratization in oil-
cursed countries, liberal democracies ought to ldpvgreen energy alternatives first, thus
making it possible to disengage from petrocratedrsom the anxiety of bearing useless
Ccosts.

CONCLUSIONS

Most scholars have studied the phenomenon of Hoeiree curse in its political or economic
features and mostly focusing on the resource-exmgpcountries. Wenar’s approach unveils
the central role played by the importing countriiedueling and perpetrating the curse.
Governments of the resource-importing countriesepicand legitimize authoritarian
regimes abroad through the principle of effectiwnénstead of observing the principles of
popular sovereignty, self-determination and rulwefthat constitute the identity-grounding
principles of liberal democracie€lean Trade represents a framework for action that can
help the free world to align their internationahbgior to the principles and norms that are
already enforced within their own national bordé¥enethelessClean Trade is a fairly
demanding policy, and resource-importing countneg not be willing to bear those costs

just for the sake of enforcing the rights of forefgpor people. The two main approaches of

41 Especially in democratic countries where political leaders are sanctioned by the ballots when they
implement unsatisfactory policies.
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global justice, statism and cosmopolitanism, dosmoegularly justify the duty upo€lean
Trade countries to bear those costs. Wenar has trieyoad such topic, insisting on the
urgency of the issue and stressing thathéan Trade framework is able to accomplish that
task. This perspective focuses on the hope of aiclyesystemic improvements but, as Nili
points out, hope cannot be the grounding value mildic policy*?> The main reasons that
would account for some countries’ decision nobia jheClean Trade initiative are mainly
inspired by a misleading outward look that focuseghe effects thaClean Trade might
have on resource-cursed countries, namely on thtyalb this proposal to effectively bring
about positive changes. Tgean Trade proposal would increase its chances of coriet

if supported by Nili’'s moral argument based onitheard-looking idea of liberal integrity
that free<Clean Trade countries from a paralyzing duty of outcome. Ttssdan to learn from
Blood Qil is not the one that may appear on the surfaceelyaitine lack of democracy in
resource-cursed countries. Instead, the most irapomessage of the book is a reminder to
the citizens of the free world that they do enj@yndcratic powers and they do have the
tools to control, influence and hold their govermtseaccountable. The focus is not on the
life that resource-cursed citizens could enjoy whey to democratize; it is on the life that
we, in western liberal-democracies, are condudtingtter disregard of the principles that
define our own identity. And if this happens be@athow our governments manage their
international relations, we the citizens oughtdaat, sinceve can. Readinglood Qil can
help raise awareness among the ordinary citizettsediree world and motivate them to act
on their own interests and principles, for the salkéheir own integrity. This will require to
bear some costs, but a cost-based justificatioputimg aside our core moral principles can
lead to denying that there are moral rules thaheahe legitimately overridden, whatever
the circumstances. Wenar clearly does not clainate all the answers to the aspects related
to the resource curse. But he is a political plojideer, and his role is not to design the perfect
public policy: that task is assigned to politicahdlers. The role of the philosopher is to
provide “guidance where guidance is need8dy redeem the messy politics of the real
world by advancing coherent arguments and indigatinoral priorities. From that

perspectiveBlood Oil is without a doubt a successful initiative.

42 Njli 2011a.
43 Rawls 19993, 18.
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