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1. Introduction 

1.1 Article 50 TEU 

On March 29th 2017, after a successful referendum1, the British government formally 

notified the European Council of its intention trigger article 50 of the Treaty on European Union 

(TEU), therefore withdrawing its membership from the European Union (EU) and the European 

Atomic Energy Community (EURATOM). Under art. 50(2) the two parties are bound to negotiate ï 

but not to conclude ï a withdrawal agreement: 

ñA Member State which decides to withdraw shall notify the European Council of its intentions. In  

  the light of the guidelines provided for by the European Council, the Union shall negotiate and  

  conclude an agreement with that State, setting out the arrangements for its withdrawal, taking  

  account of the framework for its future relationship with the Union. That agreement shall be  

  negotiated in accordance with Article 218(3) of the Treaty on the Functioning of the European  

  Union. It shall be concluded on behalf of the Union by the Council, acting by a qualified majority,  

  after obtaining the consent of the European Parliament.ò 

Thus, from the day of notification (March 29th, 2017), the two parties shall have a period of two 

years during which they will negotiate and attempt to conclude an agreement which sets out the 

arrangements for the UKôs withdrawal from the Union and lays down the basis for future bilateral 

relations. Importantly, the Agreement can only be ratified once the United Kingdom has become a 

third country, i.e. after the two years-period has expired. The European Union has decided on a 

phased approach to negotiations2, with the first phase focusing on the most pressing and immediate 

issues resulting from the withdrawal and the second focusing on the framework for future bilateral 

relations.   

                                                             
1 United Kingdom European Union membership referendum, June 23rd нлмсΣ ǘǳǊƴƻǳǘΥ тнΦнм҈Σ ά[ŜŀǾŜέ ǾƻǘŜǎΥ рмΦуф҈Σ 
άwŜƳŀƛƴέ ǾƻǘŜǎΥ пуΦмм҈Φ 
2 Special Meeting of the European Council (Art. 50) (29 April 2017) ς Guidelines. 
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                    (Source: Authorôs elaboration) 

The first phase has dealt with main three aspects: (1) the status and rights derived from EU law, at 

the date of withdrawal, of EU and UK businesses and citizens and their families, affected by the 

UKôs withdrawal, (2) the Irish question, (3) the financial settlement for British commitments 

expected under treaty obligations. The drafted Withdrawal Agreement settles the above issues in the 

following manner: UK and EU citizens will  receive reciprocal protection from the two entities, so 

as ñto enable the effective exercise of rights derived from Union law and based on past life 

choicesò3. Given the complexities and political implications of a future settlement, the Irish 

Question will be dealt with in the second phase of negotiations4. Finally, the financial settlement 

will ñbe based on the principle that the United Kingdom must honour its share of the financing of 

all the obligations undertaken while it was a member of the Union.ò5  

As the first phase reached its conclusion, attention shifted towards the more sensible topic: 

the framework for future relations between the EU and the UK. Here, the economic dimension has 

been the most hotly debated, as lawmakers and experts on both sides struggle to find consensus on a 

solution that satisfies the red lines of the United Kingdom and the conditions of the European 

Union, but also because a hard Brexit scenario would result in the creation of an external border 

between the Union and the United Kingdom which would coincide with the border between 

Northern Ireland and the Republic of Ireland. The agreement draft has been endorsed by all 27 

Member States of the EU, by the EU and by British Prime Minister Theresa May, however it needs 

                                                             
3 Joint Report from the negotiators of the European Union and the United Kingdom Government on progress during 
ǇƘŀǎŜ м ƻŦ ƴŜƎƻǘƛŀǘƛƻƴǎ ǳƴŘŜǊ !ǊǘƛŎƭŜ рл ¢9¦ ƻƴ ǘƘŜ ¦ƴƛǘŜŘ YƛƴƎŘƻƳΩǎ ƻǊŘŜǊƭȅ ǿƛǘƘŘǊŀǿŀƭ ŦǊƻƳ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ 
December 8th, TF50, 2017. 
4 Ibid.   
5 Ibid. 
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to be approved by the British Parliament6. It is in the House of Commons that the draft has found 

opposition and so far there does not seem to be a solution in sight. At the time of writing, the UK 

has been granted a deadline extension until October 31st7. If, by the time of the deadline, the UK has 

not been able to find (i.e. to approve in the House of Commons, with a simple majority) a deal to 

refer to the Union, then a ñno dealò scenario is the most likely outcome8. On the other hand, where a 

solution is found, then a two-year transition period is likely to be agreed upon, this will allow the 

UK to transition to proper third country status. Thus, the future relationship between the Union and 

the UK will take one of three forms, on a decreasing scale of economic integration, the agreement 

settling economic relations may be: a part in the European Economic Area Agreement (which 

would imply, inter alia, joining the European Free Trade Association (EFTA)), an association or 

free trade agreement (FTA) built on the image of CETA (the EUôs trade agreement with Canada) or 

of the Customs Union created with Turkey, or finally a no-deal scenario where the economic 

relations between the two actors are governed by public international law and WTO rules: 

 

 

                                                                                                  (Source: Authorôs re-elaboration of Hix, 20189) 

 

                                                             
6 For a review of the institǳǘƛƻƴŀƭ ŀƴŘ ǇǊƻŎŜŘǳǊŀƭ ŀǎǇŜŎǘǎ ƻŦ .ǊŜȄƛǘ ƴŜƎƻǘƛŀǘƛƻƴǎΣ ǎŜŜ άbŜƎƻǘƛŀǘƛƴƎ .ǊŜȄƛǘΥ Lƴǎǘƛǘǳǘƛƻƴŀƭ 
ŀƴŘ tǊƻŎŜŘǳǊŀƭ !ǎǇŜŎǘǎέΣ ƻƴ R. Schütze, European Union Law, 2018, p. 857. 
7 Note from General Secretariat of the Council to Delegations, Special meeting of the European Council (Art. 50) (10 
April 2019) ς Conclusions, p.2. 
8 ¢Ƙƛǎ ǎŎŜƴŀǊƛƻ Ƙŀǎ ŀƭǊŜŀŘȅ ōŜŜƴ ŎƻƴǎƛŘŜǊŜŘ ōȅ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴΣ ǎŜŜ ά{ǘŀǘŜƳŜƴǘ ōȅ ǘƘŜ 9ǳǊƻǇŜŀƴ 
/ƻƳƳƛǎǎƛƻƴ ƻƴ ǘƘŜ ǾƻǘŜ ƻƴ ǘƘŜ ²ƛǘƘŘǊŀǿŀƭ !ƎǊŜŜƳŜƴǘ ƛƴ ǘƘŜ IƻǳǎŜ ƻŦ /ƻƳƳƻƴǎέΣ 9ǳǊƻǇŜŀƴ /ƻƳƳƛǎsion ς 
Statement/19/1914. March 2019. 
9 S. Hix, Brexit: Where is the EU-UK Relationship Heading? in Journal of Common Market Studies, 2018.   
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1.2 Expected Economic Consequences of Brexit  

The academic community seems to be almost entirely in agreement on the economic 

consequences of Brexit10. Dhingra et al. provide a very thorough analysis of the phenomenon, and 

conclude that in the most optimistic scenario, where Britain remains in the Single Market (through 

EFTA membership), the total change in English welfare would be -1.34%, which would translate in 

an income change per household of -£893. On the other hand, a pessimistic (hard) Brexit would 

have a change in welfare of -2.66%, equaling to a change in income per household of -£1,773: 

 

(Source: Dhingra et al., 2017) 

The change in welfare by country also is worth mentioning, it can be summarized in the following 

figure:  

                                                             
10 hƴƭȅ ά9ŎƻƴƻƳƛǎǘǎ ŦƻǊ .ǊŜȄƛǘέ Ƙŀǎ ǇǊƻŘǳŎŜŘ ŀƴ ŜȄǇŜŎǘŀǘƛƻƴ ƻŦ ƛƴŎǊŜŀǎƛƴƎ D5t όҌ п҈ύ ƛƴ ǘƘŜ Ǉƻǎǘ-Brexit UK, but they 
ǎŜŜƳ ǘƻ ōŜ ŀƴ ƻǳǘƭƛŜǊ ŀƴŘ ƘŀǾŜ ǊŜŎŜƛǾŜŘ ŎǊƛǘƛŎƛǎƳ ŦƻǊ ǘƘŜƛǊ ŜŎƻƴƻƳƛŎ ƳƻŘŜƭ όǎŜŜ ŦƻǊ ŜȄŀƳǇƭŜ ά9ŎƻƴƻƳƛǎǘǎ ŦƻǊ .ǊŜȄƛǘΥ ! 
/ǊƛǘƛǉǳŜέ ōȅ ¢Φ {ŀƳǇǎƻƴ Ŝǘ !ƭΦύΦ 
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                                                                                                                                                (Source: Ibid.) 

Van Reenen considers that many other ñin between scenariosò can be modelled, and 

calculates that in all of them there remains losses in welfare ranging from 1% to 3%11. Additionally, 

the ñUnilateral Trade Liberalizationò scenario is a possibility: here the UK would abolish all import 

tariffs and let globalized markets buy its goods. In this instance the costs of (hard) Brexit would fall 

ñfrom 2.7% to 2.4%. The reasons for this is that rising trade costs after Brexit will primarily come 

from non-tariff barriers. Since the UK will inevitably continue trading with the EU due to the law of 

trade gravity, this means that [it] will have fewer imports and exports.ò12 

 Oxford Economics13 predicts that in the best case scenario there would be a 0.1% loss in 

GDP, with an increase in business investment of £2.4 bn and a rise in income per person amounting 

to £40. By contrast, the worst case shows a loss in GDP of 4%, consisting in a fall in business 

investment of £21.1 bn and a fall in income per person amounting to £1000.  

                                                             
11 J. Van Reenen, Brexit and the Future of Globalization, Centre for Economic Performance Special Paper no. 35, 2017, 
p. 6. 
12 Ibid.  
13 Assessing the Implications of Brexit, Executive Summary, Oxford Economics, 2016.  
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 Ebell and Warren14 analyze the long-term economic impact of leaving the EU, their 

predictions begin with 2016 and end with a deadline set on 2030. The results are, for a Soft Brexit: 

Implications of Soft Brexit (EEA Solution) 2016 By 2030 

Change in GDP -1,5% -2,1% 

Change in Real Wages for Households -2,2% -3,2% 

Change in Consumption -2,4% -3,3% 

Change in Private Sector Investments -0,6% -0,7% 

                                                                ό{ƻǳǊŎŜΥ !ǳǘƘƻǊΩǎ ŜƭŀōƻǊŀǘƛƻƴΣ Řŀǘŀ ŦǊƻƳ 9ōŜƭƭ ŀƴŘ ²ŀǊǊŜƴ, 2016) 

and for a Hard Brexit: 

Implications of Hard Brexit (WTO Solution) 2016 By 2030 

Change in Total Trade -20,7% -29,2% 

Change in GDP -2,7% -3,7% 

Change in Real Wages for Households -4,6% -6,3% 

Change in Consumption -4,0% -5,4% 

                                                                ό{ƻǳǊŎŜΥ !ǳǘƘƻǊΩǎ ŜƭŀōƻǊŀǘƛƻƴΣ Řŀǘŀ ŦǊƻƳ 9ōŜƭƭ ŀƴŘ ²ŀǊǊŜƴ, 2016) 

Given these studies, we can expect at the very least a slowdown of the British economy, 

accompanied by a good probability of recession (see fig. below). Admittedly, we should mention 

that while studies on the short and medium run can be used as a relatively reliable source, some 

commentators have pointed out that an ñeconometric modelling which attempts to forecasts long-

term trends in growth out to 2030 is largely meaningless due to é uncertaintiesò15 such as those in 

ñsocial-economic policies, the uncertain trend in world economic integration and also the changing 

political and possibly military landscapes in the worldò16. Nonetheless, ñthe EU holds all the 

bargaining cards, since in the absence of agreement, the default outcome is a óno dealô that would 

be disastrous for the UK.ò17 

                                                             
14 M. Ebell et J. Warren, The Long-term Economic Impact of Leaving the EU, in National Institute for Economic Review, 
2016. 
15 W. W. Chang, Brexit and Its Economic Consequences, in The World Economy, 2017, p. 12. 
16 Ibid. 
17 aΦ 9ƳŜǊǎƻƴΣ ¢ƘŜ .ǊŜȄƛǘ ΨCǳǘǳǊŜ wŜƭŀǘƛƻƴǎƘƛǇΩΥ ƴƻǘ ŀ ŘŜŀƭ ōǳǘ ŀ ƘŀƭŦ-blind date, in CEPS commentary, 2018, p.1.  
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                                                                                                                                  (Source: Erken et Al., 2017)  

In the next chapters the three possible deals will be explored as potential answers to the 

question of which will be the next trade agreement between the EU and the UK. Notably, even in 

the event where no deal is found during the negotiation period, we can expect the two sides to work 

on an agreement in the near future, as both parties would benefit from an arrangement that goes 

beyond the outdated set of rules of the WTO, particularly in a moment in the history of this 

institution when negotiations for the Doha Round have stalled.  
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2. EFTA and the European Economic Area 

2.1 Introduction 

In what constitutes the most desirable scenario for the European Union, the UK would 

become a party to the European Economic Area Agreement (EEAA), which would require it to join 

the European Free Trade Association (EFTA). This scenario represents the highest level of 

economic integration sauf EU membership, since the EEA is an international agreement which 

establishes a highly developed regional economic (free trade) area extending the European Single 

Market (ESM) to non-EU member States, allowing them to participate in it while at the same time 

requiring them to abide by its rules and their enforcement mechanism. In this scenario ñFor all 

intents and purposes, the UK would remain in the EU internal market.ò18, which ñconsists of the 

basic freedoms, provided for by the founding Treaties, and covering the free movement of both 

products (goods and services) and factors of production (capital and labour). They are implemented 

and complemented by extensive EU legislation, aimed mostly at harmonizing domestic laws to the 

level required to ensure adequate convergence.ò19 In order to join the EEA, membership of the EU 

or of EFTA is required20, this is not merely a political condition, it rather stems from the 

institutional outlook of the EEA, as ensuring the common marketôs functioning requires a 

considerable degree of coordination, particularly in the areas of rule-enforcement and legislative 

harmonization: the unique structure of EFTA allows for this kind of óenhanced convergenceô 

through the use of joint committees, ambassadorial meetings and a specialized Court. The EEA is 

currently made up of the EU 2721 Member States (not counting the exiting UK) and three out of 

four EFTA States: Norway, Lichtenstein and Iceland; the fourth EFTA nation, Switzerland, has 

rejected the EEA Agreement in the 1992 referendum22, and participates in the internal market 

through a series of bilateral agreements with the EU23. It continues to be an EFTA member.  

This chapter will explore the EEA/EFTA solution, first by looking at the history of the 

Association and of the Agreement, it will then analyze the institutional outlook and the mechanisms 

of rule enforcement and harmonization of regulations between the two regional organizations. 

                                                             
18 European Parliament, Policy Department for External Relations, Directorate General for External Policies of the 
Union, Future trade relations between the EU and the UK: options after Brexit, Study requested by the INTA 
committee, 2018, p. 17.  
19 Ibid., p. 7.  
20 Articles 126 and 128, European Economic Area Agreement. 
21 Croatia, the newest member of the Union has finished negotiating its accession to the EEA in November 2013 and is 
currently provisionally applying the agreement pending its ratification by all EEA member states.  
22 1992, December 6th Swiss referendum: federal resolution on the European Economic Area. Turnout: 78.7%, votes 
for: 49.7%, votes against: 50,3%.  
23 Bilateral Agreements I (in effect June1st 2002), Bilateral Agreements II (in effect March 1st 2008). 
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Lastly, the political likelihood of this deal being chosen by the English government will be 

presented. 

2.2 A Contextualized History of EFTA and the EEA 

While the creation of the European Economic Area occurred relatively recently, dating back 

to the 1992 Agreement on the European Economic Area24, the European Free Trade Association has 

had a much longer history. EFTA was founded in 1959 by Austria, Denmark, Norway, Portugal25, 

Sweden, Switzerland and the United Kingdom. The Association was created as the second of the 

two main European trade blocs, and it was thus in competition with the European Economic 

Community (which would later evolve into the EU) both in terms of economic performance and 

political aspirations. ñWhile sizes, business structure and foreign policy orientation constituted 

significant lines of division, the six countries shared the fear that the economic split of Western 

Europe could harm their trade with the EEC. Against this backdrop, Sir John Colson, on behalf of 

the British government, proposed the creation of what was to become EFTA.ò26.  

The subsequent development of the organization can, according to Rye27, be divided into 

three periods. The formative period begins with the creation of EFTA (1960) and ends with the 

departure of the United Kingdom and Denmark (1973): during these years EFTAôs internal free 

trade area was completed28 and the gap between EFTA and the EC was bridged through the 

ratification of bilateral agreements between the two organizations29. The second period goes from 

the entry into force of the 1973 bilateral agreements to 1989, when the then-President of the 

European Commission Jacques Delors proposed a ñmore structured partnershipò30 with EFTA 

countries ñwith common decision-making and administrative institutionsò31, it is in this time frame 

that EFTA stepped up vis-à-vis the European Community, developing its relationship with the EC 

to the point where it would become integral part of the European internal market. Finally, 1989 

marks the start of the last period, which is still ongoing today. It is characterized by the expansion 

of relations with the European Union, particularly through the 1992 European Economic Area 

                                                             
24 Text available at https://www.efta.int/media/documents/legal-texts/eea/the-eea-
agreement/Main%20Text%20of%20the%20Agreement/EEAagreement.pdf 
25 Portugal participated to the talks as an observer, whereas Greece and Turkey had not been invited.  
26 L. Rye, The European Free Trade Association. Formation Completion and Expansion, 2018, p. 4. 
27 Ibid. 
28 Convention Establishing the European Free Trade Association, Article 2b,. 
29 In two years each EFTA Nation ratified two Agreements: one with the EC and one with the ECSC (European Coal and 
Steel Community), most of these entered into force on January 1st 1973, and by July 1st 1977 virtually all trade all 
trade in industrial products between the sixteen countries concerned was free of tariffs. 
30 Address given by Jacques Delors to the European Parliament (17 January 1989), available at 
https://www.cvce.eu/content/publication/2003/8/22/b9c06b95-db97-4774-a700-e8aea5172233/publishable_en.pdf. 
31 Ibid. 

https://www.efta.int/media/documents/legal-texts/eea/the-eea-agreement/Main%20Text%20of%20the%20Agreement/EEAagreement.pdf
https://www.efta.int/media/documents/legal-texts/eea/the-eea-agreement/Main%20Text%20of%20the%20Agreement/EEAagreement.pdf
https://www.cvce.eu/content/publication/2003/8/22/b9c06b95-db97-4774-a700-e8aea5172233/publishable_en.pdf
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Agreement, and the consequent continuous expansion mandated by the dynamism of such 

agreement32. Notably, this period also sees the creation of EFTAôs own global network consisting in 

a series of FTAs with states outside the European Union, which begins with Turkeyôs (1992)33 and 

that has today reached 27 agreements, covering 38 countries. Since its creation, several nations have 

joined EFTA and then left it to join the EEC first and the EU later. Fig.1 shows the change in 

membership count throughout the years. 

 

Fig. 1: EFTA Membership through the years: 

 

 (Source: Authorôs elaboration) 

The EEA, as already stated, was established in 1992 via the EEA Agreement. The need for 

this type of arrangement became clear to the EFTA nations when the EEC nations approved the 

1984 Single European Act, which set as the main objective the establishment of the European 

Single Market (ESM) by 1992. The Act brought new challenges to trade between the EEC and 

EFTA, as the creation of the ESM meant that EFTA nations would have faced, by 1992, trade 

barriers which had instead been removed among EEC nations: this put industries and firms in EFTA 

countries at a clear disadvantage vis-à-vis those in the EEC, weakening their competitiveness and 

                                                             
32 On the dynamic expansion of the internal market throughout EFTA, see 2.3.  
33 Free Trade Agreement between the EFTA States and the Republic of Turkey, in force since April 1st 1992.  



14 
 

damaging the EFTA internal market. Unsurprisingly, then, Jacques Delorsô 1989 proposal to create 

a European Economic Space (renamed European Economic Area during the negotiations) was 

warmly welcomed by EFTA, and in a very small time frame the two blocks negotiated the 

agreement which came to be in 1992, exactly when the European Single Market was supposed to be 

completed34. Article 128 of the Agreement reads: 

 ñAny European State becoming member of the Community shall, and the Swiss Confederation or    

  any European State becoming member of EFTA may, apply to become a party to this agreement. It  

  shall address its application to the EFTA Council.ò  

this means that any country joining the EU will become a party to the EEA, and that any country 

joining or already part of EFTA may apply for membership, thus leading to an enlargement of the 

Area. So far, there are 31 signatory states of the Agreement, they are referred to as the EEA 31. 

2.3 Institutional and Procedural Aspects of the EEA/EFTA Complex 

ñThe EEA is not an international organization but an economic area that brings together the 

EU and its 28 Member States on the one and the three EFTA-states on the other side, covering the 

four fundamental freedoms. In line with this economic focus, the EEA furthermore covers the 

directly trade related areas of competition, state aid and transportation policy. Furthermore, it also 

covers horizontal policies related to the four freedoms, such as social policy, consumer protection, 

environment and company lawò35. The Agreement in and of itself does not regulate all these 

spheres, rather, its Annexes which are constantly updated and rank on its same level, make up the 

biggest share of relevant substantive law. Ensuring the smooth functioning of a system where ñthe 

same piece of legislation is simultaneously being applied within the boundaries of the supranational 

framework and in a third countryò36 requires the constant work and coordination needed for 

harmonization and rapid implementation of each new rule that is added to the Acquis 

Communautaire. To this end, the EEA Agreement sets up four joint political bodies where officials 

from EEA-EFTA States37 and the EU meet and discuss how to maintain the Annexes up to date vis-

à-vis the EU treaties. Additionally, the ñ1994 Agreement between the EFTA States on the 

                                                             
34 The ESM would be launched on January 1st, 1993.  
35 C. Schewe & D. Lipsens, From EFTA to EC/EU and Back to EFTA? The European Economic Area (EEA) As a Possible 
Scenario for the UK-EU Relations After Brexit, in D. R. Troitiño, T. Kerikmäe, A. Chochia, Brexit: History, Reasoning and 
Perspectives, 2018, p. 3-4.  
36 A. Lazowski, Enhanced Multilateralism and Enhanced Bilateralism: Integration without Membership in the European 
Union, in Common Market Law Review, 2008, p. 11. 
37 IŜǊŜ ά99!-9C¢! {ǘŀǘŜǎέ ǊŜŦŜǊǎ ǘƻ ǘƘŜ ǘƘǊŜŜ 9C¢! bŀǘƛƻƴǎ ǘƘŀǘ ŀǊŜ ǇŀǊǘƛŜǎ ǘƻ ǘƘŜ 99! !ƎǊŜŜƳŜƴǘ όbƻǊǿŀȅΣ 
[ƛŎƘǘŜƴǎǘŜƛƴΣ LŎŜƭŀƴŘύΣ ǎŀȅƛƴƎ ǎƛƳǇƭȅ ά9C¢! {ǘŀǘŜǎέ ǿƻǳƭŘ ōŜ ŜǊǊƻƴŜƻǳǎ ŀǎ {ǿƛǘȊŜǊƭand is part of EFTA but not of the 
EEA. 
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Establishment of a Surveillance Authority and a Court of Justiceò38 establishes the EFTA 

Surveillance Authority (SA) and the EFTA Court, whose tasks and functioning within EFTA 

mirror, respectively, the enforcement and judicial roles of the Commission and ECJ in the EU. The 

setup of the EEA institutions has been called a 2-pillar structure, and it is often represented in the 

following way: 

 

                                                                                   (Source: https://www.efta.int/eea/eea-institutions)  

2.3.1 The EEA Council 

The Council, made up on the EU side by members of the Commission (represented by 

European External Action Service officers)39 and national ministers from the Council of the 

European Union; and on the EFTA side by the foreign ministers of the EEA-EFTA nations, is 

established by EEAA art.s 89-90. The Council is ñresponsible for giving the political impetus in the 

                                                             
38 Text available at https://www.efta.int/sites/default/files/documents/legal-texts/the-surveillance-and-court-
agreement/agreement-annexes-and-protocols/Surveillance-and-Court-Agreement-consolidated.pdf. 
39 European Economic Area Agreement, Article 90(1). 

https://www.efta.int/sites/default/files/documents/legal-texts/the-surveillance-and-court-agreement/agreement-annexes-and-protocols/Surveillance-and-Court-Agreement-consolidated.pdf
https://www.efta.int/sites/default/files/documents/legal-texts/the-surveillance-and-court-agreement/agreement-annexes-and-protocols/Surveillance-and-Court-Agreement-consolidated.pdf
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implementation of this Agreement and laying down the general guidelines for the EEA Joint 

Committee.ò40, it meets twice a year41 and it acts ñby agreement between the Community, on the 

one hand, and the EFTA States, on the otherò.42  

2.3.2 The EEA Joint Committee (EEAJC) 

One of the pivotal bodies of the EEA, the Joint Committee plays a central role in securing 

the homogeneity of the EEA Treaty: it is responsible for the legislative process within the Area. The 

EFTA Court defined it as ñdesigned to function as an institution working in pursuit of the common 

interest of the Community side and the EFTA sideò43. The body is composed on the EU side of 

members of the European Commission, which are represented by officers from the European 

External Actions Service (EEAS) and on the EFTA side by state representatives, usually at 

ambassadorial level. An observer from the Surveillance Authority also participates in the 

meetings44. The Committee is assisted in its work by five subcommittees on the free movement of 

goods (I), free movement of capital and services including company law (II) , free movement of 

persons (III) , horizontal and flaking policies (IV), legal and institutional matters (V). Meetings are 

held on a regular basis and decisions are taken by consensus. Procedural obligations are found in 

EEAA art.s 99,102,103,104. The first of these states that:  

ñAs soon as new legislation is being drawn up by the EC Commission in a field which is governed  

 by this Agreement, the Commission shall informally seek advice from experts of the EFTA States in  

 the same way as it seeks advice from the EC Member States for the elaboration of its proposals.ò45 

Thus, the JC will draft and approve amendments to the Annexes which secure homogeneity of the 

EEAA with the relevant EU law46. In those instances where difficulties in finding a consensus are 

found, the EEA Joint Committee ñshall examine all further possibilities to maintain the good 

functioning of this agreement and take any decision necessary to this effect, including the 

possibility to take notice of the equivalence of legislationò47. Furthermore, ñIf, at the end of the time 

                                                             
40 Ibid., Article 89(1). 
41 Ibid., Article 91(2). 
42 Ibid., Article 90(2). 
43 Case E-6/01, CIBA Specialty Chemical Waters Treatment Ltd. And Others v. Norway (EFTA Court Rep. [2002] par. 
281).  
44 Decision of the EEA Joint Committee No 1/94 Adopting the Rules of tǊƻŎŜŘǳǊŜΣ !ǊǘƛŎƭŜ мόоύΥ ά! ǊŜǇǊŜǎŜƴǘŀǘƛǾŜ ƻŦ ǘƘŜ 
EFTA Surveillance Authority shall be invited to take part in meetings of the EEA Joint Committee as an observer. The 
EEA Joint Committee may, however, decide to deliberate without the presence of the Representative of the EFTA 
{ǳǊǾŜƛƭƭŀƴŎŜ !ǳǘƘƻǊƛǘȅΦ ΧέΦ 
45 European Economic Area Agreement, Article 99(1). 
46 Ibid., Article 102(1). 
47 Ibid., Article 102(4) 
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limit [6 months following the entry into force of the relevant legislation]é, the EEA Joint 

Committee has not taken a decision on an amendment of an Annex to this Agreement, the affected 

part thereof, as determined in accordance with paragraph 2, is regarded as provisionally suspended, 

subject to a decision to the contrary by the EEA Joint Committee.ò48 This suspension procedure has 

never been necessary, as consensus has always been found, in part thanks to the other consultative 

and forum-providing organs, namely the Standing Committee of the EFTA States, the EEA Joint 

Parliamentary Committee and the EEA Consultative Committee.  

2.3.3 EEA Joint Parliamentary and Consultative Committees 

The Joint Parliamentary Committee is established by EEA Article 95: ñé It shall be 

composed of equal members of, on the one hand, members of the European Parliament and, on the 

other hand, members of Parliaments of the EFTA States. éò49, its task shall be to ñcontribute, 

through dialogue and debate, to a better understanding between the Community and the EFTA 

States in the fields covered by this Agreement.ò50. Through reports and resolutions, the 

Parliamentary Committee monitors and scrutinizes EEA-relevant EU policies and decisions adopted 

by the Joint Committee. 

The Consultative Committee is established by EEA Article 96(2): ñé an EEA Consultative 

Committee is hereby established. It shall be composed of equal numbers of, on the one hand, 

members of the Economic and Social Committee of the Community, and, on the other, members of 

the EFTA Consultative Committee. The EEA Committee may express its views in the form of 

reports or resolutions, as appropriate.ò51 Its role is to ñstrengthen contacts between social partners in 

the EEA, to cooperate in an organized and regular manner to enhance awareness of the economic 

and social aspects of the EEA, and to provide input through resolutions into deliberations of other 

EEA bodiesò52. Meetings are held once a year.  

 

2.3.4 Judicial and Rule Enforcement: EFTA SA and Court 

 Article 108 of the Agreement establishes both the EFTA Surveillance Authority (SA) and 

the EFTA Court. The former is responsible ñfor ensuring the fulfilment of obligations under this 

Agreementò53, its powers mirror those of the EU Commission under TFEU articles 258, 259 and 

                                                             
48 Ibid. 
49 Ibid., Article 95(1). 
50 Ibid., Paragraph 3. 
51 European Economic Area Agreement, Article 96(2). 
52 EFTA Website: https://www.efta.int/eea/eea-institutions/eea-consultative-committee. 
53 European Economic Area Agreement, Article 108(1). 

https://www.efta.int/eea/eea-institutions/eea-consultative-committee
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260, and it can in fact initiate infringement procedures in the fields of public procurement54, state 

aid55 and competition56. Under article 109, the SA and the European Commission are bound to 

ñcooperate, exchange information and consult each otherò57 to make sure that compliance with the 

agreement(s) is ensured at all times. Finally, article 110 confers binding nature to the decisions of 

the SA.  

The EFTA Court is the highest judicial authority among EFTA countries, its jurisdiction is 

limited to non-EU EEA contracting parties, it has competence in actions concerning the surveillance 

procedure58, appeals concerning decisions in competition taken by the SA59, and settlement of 

disputes between EFTA countries60. In addition, under art. 34 of the SCA, the Court may give 

advisory opinions on the interpretation of the EEA Agreement. This is one area where the 

functioning of the EFTA Court differs from that of the ECJ: advisory opinions of the former are not 

binding in nature, although every country that has ever requested one has always followed its 

reasoning and Baudenbacher assumes that not doing so would otherwise lead to a violation of the 

EEA Agreement, since the contracting parties have assumed ñé the obligation to arrive é at a 

uniform interpretation and application of this EEA Agreementéò61. Similarly to the ECJôs own 

rules, article 36 SCA lays down the rules for accessing the Court, stating that ñAny natural or legal 

person may, under the same conditions, institute proceedings before the EFTA Court against a 

decision of the EFTA Surveillance Authority addressed to that person or against a decision 

addressed to another person, if it is of direct and individual concern to the former.ò62.  

Being part of the Single Market does not mean accepting the characteristic EU law features 

of direct effect and primacy (over national law), part of the appeal of the EEA solution is, in fact, 

the guarantee of retainment of legal autonomy from the sui generis European legal order and, 

consequently, of immunity from the jurisdiction of the ECJ. These are all guaranteed in the EEA 

Agreement. However, the close relationship between the EEA Agreement and the EU treaties has 

important implications in this area and it is therefore worth exploring. While it has been explained 

                                                             
54 Agreement Between the EFTA States on the Establishment of a Surveillance Authority and a Court of Justice, 
Protocol 2. 
55 Ibid., Protocol 3. 
56 Ibid., Protocol 4. 
57 Ibid., Article 109(2). 
58 Ibid., Article 108(2)(a). 
59 Ibid., Article 108(2)(b).  
60 Ibid., Article 108(2)(c). 
61 C. Baudenbacher, The EFTA Court ς an example of Judicialization of international economic law, in European Law 
Review, 2003. 
62 Agreement Between the EFTA States on the Establishment of a Surveillance Authority and a Court of Justice, Article 
36. 
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that the ECJ has jurisdiction over EU institutions and EU Member States, and that the EFTA Court 

has jurisdiction over non-EU EEA parties, the ECJ has made it clear in its Opinion 2/13 on EU 

accession to the ECHR that ñit will not accept that an international jurisdiction is given authority to 

interpret a body of norms and rules which are identical or closely analogous to EU law."63, the 

reason being that ñthe EU, like any other Contracting Party, would be subject to external control to 

ensure the observance of [said body of norms]. In that context, the EU and its institutions, including 

the Court of Justice, would be subject to the control mechanisms [of that authority]. é any action 

by the [authority] must not have the effect of binding the EU and its institutions, é ò64.  This 

stalemate is solved through a compromise between the two Courts: on one hand the ECJ retains its 

supremacy, ensuring the integrity of the European legal order, on the other hand, EEAA articles 

105, 106 and 107 are dedicated to the principle of legal homogeneity and aim at ensuring that in its 

work the EFTA Court considers relevant CJEU case law, so that the treaties are interpreted in the 

same way by the two Courts. Furthermore, article 6 of the same treaty states that the provisions of 

the EEA Agreement are to be ñinterpreted in conformity with the relevant rulings of the Court of 

Justice of the European Communities given prior to the date of signature of this Agreement.ò65; and 

article 3(2) of the SCA imposes the same obligation on the EFTA Court for ECJ rulings ñgiven after 

the date of signature of the EEA Agreementò66. As Baudenbacher observes, while the EFTA Court 

may adopt its own case law in cases where substantial considerations are found against ECJ case 

law, ñthe requirement to pay due account as expressed in Article 3(2) SCA will ensure that new ECJ 

case law will be adopted in most casesò67.  

Article 6 EEA does not have the effect of importing the principle of direct effect from EU 

law as originally codified in Van Gend en Loos68 and Costa v E.N.EL.69, as a matter of fact, 

ñArticle 7(a) EEA concerning incorporation of regulations and protocol 35 on the implementation 

of EEA rules clearly suggests that the EU law principles of direct effect and primacy are not part of 

                                                             
63 European Parliament, Policy Department for External Relations, Directorate General for External Policies of the 
Union, Future trade relations between the EU and the UK: options after Brexit, Study requested by the INTA 
committee, 2018, p. 11. 
64 ECJ, Opinion 2/13 on EU accession to the ECHR, 2014, par. 181, emphasis added.  
65 European Economic Area Agreement, Article 6. 
66 Agreement Between the EFTA States on the Establishment of a Surveillance Authority and a Court of Justice, Article 
3(2). 
67 C. Baudenbacher, Between homogeneity and independence: the legal position of the EFTA court in the European 
economic area, in Columbia Journal of International Law, 2003. 
68 Case 26-62 NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v Netherlands Inland Revenue 
Administration (1962). 
69 Case 6-64, Flaminio Costa v E.N.EL., 1964. 
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EEA lawò70. By contrast, a system without direct effect would leave individuals legally weaker as 

they would not be able to invoke their rights in court, and this would not be compatible with the 

commitments to protect to protect individuals, found under different forms in the EEA 

Agreement71. Therefore, in Restamark the Court created a doctrine of quasi-direct effect, ruling that 

individuals do have the possibility to invoke rights derived from provisions of the EEA Agreement, 

if said provisions are unconditional and sufficiently precise72. The Court subsequently hinted at the 

extension of direct effect to non-implemented provisions in Irish Bank, where it reinstated the 

obligation of national authorities ñto do whatever lies within [their] competence, having regard to 

the whole body of rules of national lawò73, to ensure the respect of EEA law. The reasoning found 

in the argument on direct effect is used again for the concept of primacy of EEA law: the Court held 

in Einarsson that ñwhere a provision of national law is incompatible with Article 14 EEA, and that 

Article has been implemented in national law, a situation has arisen which is governed by the 

undertaking assumed by the EFTA States under Protocol 35 to the EEA Agreement, the premise of 

which is that the implemented EEA rule shall prevailò74. Finally, in Sveinbjörnsdóttir (1998) the 

EFTA Court explicitly recognized the principle of state liability: ñIt follows from Article 7 and 

Protocol 35 to the EEA Agreement that the EEA Agreement does not entail a transfer of legislative 

powers. However, the principle of state liability must be seen as an integral part of the EEA 

Agreement as such. Therefore, it is natural to interpret national legislation implementing the main 

part of the Agreement as also comprising the principle of State Liabilityò75. 

 

2.4 On the Free Movement of Persons and Likelihood of the Deal 

2.4.1 Free Movement of Persons  

 Because the EEA solution allows the UK to remain in the single market, issues such as the 

future regulation of trade in goods and/or trade in services, which would constitute a hindrance in a 

potential FTA, customs union or hard Brexit, do not arise. On the other hand, the 4 freedoms all 

come together under EEA law and the UK has made it clear that it will not give up sovereignty in 

                                                             
70 H.H. Fredriksen & C. Franklin, Of Pragmatism and Principles: the EEA Agreement 20 Years On, in Common Market 
Law Review, 2015.   
71 See for instance EEAA articles 1, 3, and the 8th recital to the preamble, but also consider, notwithstanding article 
7(a) and Protocol 35, the object and purpose of the Agreement itself. 
72 Case E-1/94 Restamark, 1994, par. 77. 
73 Case E-18/11, Irish Bank, 2012, par. 124. 
74 Case E-1/01 Einarsson, 2002, par. 55., emphasis added. 
75 Case E-9/97 Sveinbjörnsdóttir, 1998, par. 63. 
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the realm of immigration. Nonetheless, the obligations that it would be bound by under the EEA 

Agreement in this sensitive area are worth exploring.   

 The free movement of persons is established through EEAA art.s 28 and 31: the former 

covers the movement of workers whereas the latter grants freedom of establishment (i.e. self-

employed persons). Their wording mirrors, unsurprisingly, that of TFEU art.s 45 and 49 which 

respectively cover the same freedoms in the EU. The definition of worker is provided by the ECJ in 

Trojani (2004): ñany person who pursues activities which are real and genuine to the exclusion of 

activities on such a small scale as to be regarded as purely marginal and ancillary, must be regarded 

as a óworkerô. The essential feature of an employment relationship is [é] that for a certain period of 

time a person performs services for and under the direction of another person in return for which he 

receives remunerationò76. Under the co-operative procedure of Articles 34 SCA and 267 TFEU (on 

preliminary rulings) the assessment of the rights and duties of a potential worker relates to the 

factual elements in the case at hand, which is essentially a matter for national courts to decide77. In 

doing so, the courts must however base their analysis on clear and objective criteria78 and cannot 

interpret the notion of worker restrictively79. The Court has made this last point clear by rejecting, 

in multiple instances, arguments that the article does not apply because: the services performed are 

not of an economic nature80, because of the nature of motives that prompt workers of to seek 

employment in a Member State (provided that they pursue an effective and genuine activity)81, 

because the situation at hand is not ñcommercially typicalò82, because of the short duration of the 

employment period83 (again, provided the pursuit of an effective and genuine activity), because the 

employment yields an income lower than the minimum required for subsistence84 or because the 

employment does not normally go beyond 18, 12 or 10 hours a week85. For the purpose of EEA 

law, none of these elements are decisive in establishing whether the person in question is a worker.  

The free movement of persons within the EEA is subsequently expanded through Directive 

2004/38. The directive, which became EEA law after the relevant 2007 EEA Joint Committee 

                                                             
76 Case C-456/02 Trojani [2004] ECR I-7573, par. 15.  
77 C. Baudenbacher, The Handbook of EEA Law, p. 475. 
78 Case C-413/01 Ninno-Orasche [2003] ECR I-1387, par. 27.  
79 Case 53/81 [1982] ECR 1035 Levin.  
80 Case 66/85 Lawrie Blum [1986] ECR 2121, par. 20.  
81 Case 53/81 [1982] ECR 1035 Levin. 
82 Case 196/87 Brown [1988] ECR 3205, par. 21.  
83 Case C-337-97 Meeusen [1999] ECR I-3289, par. 14.  
84 Case 53/81 [1982] ECR 1035 Levin, par. 15-16.  
85 Respectively: Case C-102/88 Ruzius-Wilbrink [1989] ECR 4311, par. 7 and 17 ; Case 139/85 Kempf [1986] ECR 1741, 
par. 2 and 16 ; Cases 171/88 Rinner-Kuehn [1989] ECR 2743, par. 16. 
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decision86, re-affirms the provisions of EEAA art.s 28 and 31 and extends the right to stay in a third 

country ñfor a period up to three months without any conditions or any formalities other than the 

requirement to hold a valid identity card or passport.ò87 However, in order to avoid migratory 

movements aimed solely at enjoying the more generous social benefits of another (Member) State, 

the right of free movement of persons that are not employed or seeking employment intended as a 

genuine and effective occupational activity, is subject to limitations: under articles 24(2) inactive 

citizens shall not receive social benefits during the allowed 3 months and under article 7 were they 

to decide on extending their stay they would have to prove their economic self-sufficiency so as to 

demonstrate that they do not constitute a burden for the social assistance system of the host State.  

Notably, the Court has recognized some ñjustified restrictionsò to the free movement of 

persons: ñnational measures liable to hinder or make less attractive the exercise of fundamental 

freedoms guaranteed by the Treaty must fulfill four conditions: they must be applied in a non-

discriminatory manner; they must be justified by imperative requirements in the general interest; 

they must be suitable for securing the attainment of the objective which they pursue; and they must 

not go beyond what is necessary in order to attain it.ò88. Furthermore, a measure that affects the 

right of free movement of a citizen and that is discriminatory in character can be justified on the 

grounds of public policy, public security and public health89.  

2.4.2 Likelihood of Deal 

Plenty of studies suggest that joining the EEA would be in the best interest of the UKôs 

economy, as ñmembership of the Single Market facilitates trade with other members by removing 

tariffs and quotas and by reducing non-tariff barriers such as differing technical specifications and 

labelling requirements. Unlike the customs union, which is relevant only for trade in goods, the 

single market covers both goods and services.ò90. There are, however, clear political obstacles on 

the road to EEA membership. In primis, the UK would need to join EFTA, which would require 

consent of all EFTA nations91. The joining of the actual EEA Agreement would consist in an 

                                                             
86 Decision of the EEA Joint Committee No. 158/2007 of December 7th 2007.  
87 Directive 2004/38/EC of the European Parliament and of the Council on the right of citizens of the Union and their 
family members to move and reside freely within the territory of the Member States, Article 6.  
88 Case C-55/94 Gebhard [1995] ECR I-4165, par. 37. 
89 European Economic Area Agreement, Article 28(3).  
90 The European Economic Area, House of Commons briefing paper, 2018, p.23.  
91 Under article 56 of the EFT! /ƻƴǾŜƴǘƛƻƴ άany State may accede to the Convention provided that the EFTA Council 
decides to approve its accession, on such terms and conditions as may be set out in that decisionΦέ ¢ƘŜ ŀǊǘƛŎƭŜ ŘƻŜǎ 
not explicitly say that that unanimous consent is required, however given the expected impact that the British 
economy would have on the comparatively smaller economies of the EFTA nations, it is likely that the EFTA Council 
would decide by unanimity. 
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amendment to the latter, which would necessitate the consent of all EEA/EFTA countries, of all EU 

Member States and of the EU itself, since the EEAA is a mixed agreement. The consent of the 

EFTA nations should not be taken for granted: the EUôs Directorate General for External Relations 

observes that ñthe UKôs participation in the EEA, on the EFTA side, would create even greater 

imbalance between the participants. The size of the UK economy and population is many times the 

size of the combined economies and populations of the three other members. The UK would risk 

dominating EFTA and the EEA in ways which the other EFTA states may not preferò92. The same 

study from the DG explains that the implications of EEA membership would be, for the British 

side, five: 1) no participation in decision-making (but some form of participation in decision-

shaping), 2) contributions to the EUôs cohesion fund, 3) no requirement to accept the direct effect 

and primacy of EU law, 4) no direct ECJ jurisdiction (role of EFTA Court), 5) a general safeguard 

clause93. A similar study but on the other end of the negotiation table highlights that the UK would 

need to accept the free movement of persons (along with the other 3 freedoms), it would have to 

accept the role of rule-taker rather than rule-maker, it would have to accept the jurisdiction of the 

EFTA Court, which follows fairly strictly that of the CJEU, and since EEA members are outside the 

EU customs union, exports to the EU would have to comply with customs procedures and Rules of 

Origin94.  

                                                             
92 European Parliament, Policy Department for External Relations, Directorate General for External Policies of the 
Union, Future trade relations between the EU and the UK: options after Brexit, Study requested by the INTA 
committee, 2018 p. 18. 
93 Ibid. 
94 The European Economic Area, House of Commons briefing paper, 2018.  
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This author would argue that complications arising from economic imbalances between the 

UKôs economy and those of the other EFTA nations would indeed be cause for complications in the 

British accession to the regional Association. The question of rule-taking and rule-making, by 

contrast, cannot be predicted: if the UK does manage to enter EFTA, then it would theoretically 

have a veto power on every single drafted annex to the EEAA, so while it would hardly be a rule-
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maker95, it would certainly be in the position to refuse the status of rule-taker. The financial 

contribution to the EUôs cohesion fund, on the other hand, is non-negotiable, and in the best case 

scenario the UK may achieve a ñsofter billò (like it had previously happened with the re-negotiation 

of financial contributions in 1985) but it would have to pay nonetheless. Direct effect and primacy 

of EU law would be avoided, although as explained in the previous paragraphs there would 

certainly be some instances of quasi-direct effect and of primacy of a number of provisions. The 

same goes for the jurisdiction of the ECJ: the UK would avoid the Courtôs authority as it would be 

bound by EFTA Court rulings only, these however would be made with respect to relevant ECJ 

case law. The most problematic issue would be that of the free movement of persons, as Open 

Europe observes: ñFirstly, it is a poor fit when set against the Leave sideôs key argument during the 

referendum campaign: restoring full control over UK immigration policy, éò96, this is particularly 

important because the four freedoms of the Single Market are, in the EUôs perspective, indivisible 

as they make up a cornerstone of European integration and a fundamental pillar of the Single 

Marketôs integrity. Furthermore, being outside the customs union would result in a hard border in 

the Irish Question, which would have to be solved through subsequent negotiations specific to this 

matter. Unless one of the two sides gives up on at least one of its red lines, there is little chance that 

the EEA solution ï as much as it would be economically desirable ï be chosen as the final deal.  

 

 

 

 

 

 

 

 

 

 

                                                             
95 Rule-making is intended as belonging to the EU legislator, since the EEA Joint Committee does not have a say in 
what provisions are drafted in the EU, it only votes on the annexes which translate EU law into EEA law. 
96 As the UK searches for a post-Brexit plan, is the EEA a viable option? Open Europe, 2016. 
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3. A Deep and Comprehensive Free Trade Agreement (DCFTA) 

3.1 Introduction 

Ipso facto compromises, free trade agreements (FTAs) form a substantial part of the EUôs 

economic flourishment. One of the possible relations between the Union and a post-Brexit UK 

could indeed be a treaty that covers, sector by sector, all aspects of trade between the two. Here too 

the EU is global leader having 36 FTAs in force, 11 provisionally applied (awaiting full 

ratification), 1 signed (awaiting application), 5 finalized (concluded negotiations, awaiting 

signature) and 12 under negotiation. The current foreign strategy of the Union ï the Global Europe 

Strategy ï departs from FTAs based on traditional multilateralism based on the consolidation of 

WTO rules, and puts a renewed emphasis on bilateralism and competitive liberalization97, the result 

are the so-called Deep and Comprehensive Free Trade Agreements, and recent examples include the 

2010 European Union-South Korea Free Trade Agreement98 and the 2016 Comprehensive 

Economic and Trade Agreement (CETA) with Canada99. ñthe EUôs strategy to further facilitate its 

own access to foreign markets consists essentially of entering into deep FTAs that are 

comprehensive insofar as they are not limited to tariffs but extend to ónon-tariff barriers [é], 

including services, intellectual property, SPS, TBT, public procurement, competition and 

investmentò100.  

 This chapter will first present some early legal considerations to the potential agreement, it 

wil l then move on to generally present the content the Unionôs deep and comprehensive free trade 

agreements in an attempt to determine what type of trade provisions are more likely to be expected 

in a EU-UK DCFTA. Finally, some political observations on the feasibility of this solution will be 

illustrated.   

3.2 Legal Considerations 

 Before looking at the content of a potential agreement, some legal observations must be 

made. In primis, the European treaties allow for two types of international agreements: óordinaryô 

and mixed agreements. Article 47 TEU confers the Union (international) legal personality101, 

making it a subject of international law and giving it the power to negotiate and conclude 

international agreements on its own behalf (i.e. without involvement of the member states). The 
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negotiating state vis-à-vis its competitors.  
98 In force from December 13th 2015.  
99 Provisionally in force since September 21st 2017.  
100 Billy A. Melo Araujo, The EU Deep Trade Agenda: Law and Policy, Oxford University Press, 2016, p.34.   
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degree to which the Union may act without the participation of its MSs depends on what type of 

competence it has been given by them (through the Treaties) in the subject area relevant for the 

hypothetical treaty. Generally speaking, the EU enjoys exclusive competence in areas related to the 

economy and the single market (among others), as these usually fall within the Common 

Commercial Policy (CCP). In its Opinion 2/15 on the EU-Singapore FTA (EUSFTA) the ECJ 

further delineated the domain of the CCP giving it relatively wide scope while at the same time 

noting that the latter is not unlimited. In the context of recent FTAs two limitations are especially 

relevant: one related to investor protection and one related to harmonization and convergence of 

regulations.  

In the first aspect the ECJ found that only direct foreign investment (FDI) falls within the 

CCP: ñin Article 207(1) TFEU there is an unequivocal expression of their [the FEU Treatyôs 

framersô] intention not to include other foreign investment in the common commercial policy. 

Accordingly, commitments vis-à-vis a third State relating to other foreign direct investment do not 

fall within exclusive competence of the European Union pursuant to Article 3(1)(e) TFEUò102. 

Therefore, concluding an agreement which covers forms of foreign investment that are not direct103 

would involve the consent of all Member States resulting in a mixed agreement, as the competence 

required to do so is shared in nature104. Furthermore, the dispute settlement body created in the 

context of EUSFTAôs investor protection system sets up a ñbridgeò that allows to bring claims 

directly to the international level (bypassing the exhaustion of local remedies), ñSuch a regime, 

which removes disputes from the jurisdiction of the courts of the Member States, cannot be of a 

purely ancillary nature within the meaning of the case-law recalled in paragraph 276 of this opinion 

and cannot, therefore, be established without the Member Statesô consent. It follows that approval 

of [é] the envisaged agreement falls not within the exclusive competence of the European Union, 

but within a competence shared between the European Union and its Member States.ò105. Again, the 

consequence is that an agreement that includes investor protection will most likely be mixed.  

The second limitation revolves around provisions on harmonization and regulation 

convergence: the ECJ found in the same opinion that provisions creating minimum standards on 

social and environmental protection may be included in the treaty on the basis of the EUôs CCP, 

however these ñare intended not to regulate the levels of social and environmental protection in the 

Partiesô respective territory but to govern trade between the European Union and the Republic of 

                                                             
102 CJEU, Opinion 2/15 on the EU-Singapore FTA, par.83.  
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104 CJEU, Opinion 2/15 on the EU-Singapore FTA, par. 240-241. 
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Singaporeò106, implying that ñan EU-UK system to guarantee continued convergence ï whether 

called harmonization or alignment ï does in all likelihood not come within the EUôs exclusive CCP 

competence.ò107. Both of these limitations and their consequences point to the conclusion that an 

FTA between the EU and the UK would in all likelihood acquire the form of a mixed agreement, 

which would involve the consent of all Member States and would likely take several years to 

conclude, especially considering that CETA required seven years to negotiate and even after being 

signed in 2016 it is still going through ratification108 by all the parties involved.  

Another crucial element of the FTA solution is that according to the Union109 there would 

have to be strong legal guarantees that the convergence in regulation is ñmeaningfulò, and these 

guarantees would have to extend the enforcement of the agreement all the way to the domestic 

level. Additionally, the jurisdiction of the ECJ would need to be recognized, as for reasons already 

explained in the first chapter110, the Court must have ñultimate authority to interpret the product and 

market regulations with which the UK has agreed to convergeò111 and would not accept the 

jurisdiction of an EU-UK settlement dispute system. 

3.3 EU DCFTAs: Content and Scope 

3.3.1 Tariff Barriers 

The EU has approached tariff barriers in its FTAs with a clear strategy: ñIn terms of tariffs, 

[é] the EU aim of ensuring consistency with WTO rules requires that ósubstantiallyô all trade is 

covered (Art. XXIV, GATT 1994).ò112 óSubstantially all tradeô is intended as broadly as possible, 

with no less than 90% of trade coverage being accepted and recent agreements (with South Korea, 

Colombia-Peru and Central America) nearing 98%. Notably, sensitive sectors such as agriculture 

and fisheries are usually excluded. Trade in goods would therefore likely be sorted out: this the one 

area where FTAs usually manage to be successful and considering the status of EU-UK trade 

                                                             
106 Ibid. par. 166. 
107 European Parliament, Policy Department for External Relations, Directorate General for External Policies of the 
Union, Future trade relations between the EU and the UK: options after Brexit, Study requested by the INTA 
committee, 2018, p.21.  
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109 European Parliament, Policy Department for External Relations, Directorate General for External Policies of the 
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relations pre-Brexit (see fig. below), a future FTA is likely to abolish tariff barriers in trade in goods 

almost completely, if not entirely.  

  

                                                                                          (Source: EU DG for External Relations, 2018) 

3.3.2. Trade in Services  

Trade in services also follows strict yet simple lines: ñAll of the EU DCFTAs contain rules 

that apply to specific services sectors and impose a number of regulatory disciplines that go beyond 

the mere requirement of non-discrimination. These regulatory principles are, however, largely 

inspired by the rules included in WTO instruments.ò113 Thus, provisions on financial services 

follow the GATS Annex on Financial Services, those on government procurement are modelled 

after an affirmation or re-affirmation of the GPA and the telecommunication services sector is 

regulated in the same fashion as the GATS Reference Paper for Telecommunications Services does 

(though in this case some complementary provisions are usually present). WTO instruments define 

trade in services through four modes of supply, as follows: 

Mode Definition Example 

1: Cross-border Services supplied from the territory of 

one WTO member into the territory of 

any other member. 

A user in country A receives services from 

abroad through its telecommunications or 

postal infrastructure. 

2: Consumption  

     abroad 

Services supplied in the territory of one 

WTO member to the service consumer 

of any other member. 

Nationals of country A have moved abroad as 

tourists, students, or patients to consume the 

respective services. 

3: Commercial  

     presence  

Services supplied by a service supplier 

of one WTO member, through 

commercial presence, in the territory of 

any other member. 

The service is provided within country A by a 

locally-established affiliate, subsidiary, or 

representative office of a foreign-owned and 
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ð controlled company (bank, hotel group, 

construction company, etc.). 

4: Presence of     

     natural  

     persons  

Services supplied by a service supplier 

of one WTO member, through the 

presence of natural persons of a Member 

in the territory of any other Member.  

A foreign national provides a service 

within country A as an independent supplier 

(e.g. consultant, health worker) or employee of 

a service supplier (e.g. consultancy firm, 

hospital, construction company). 

                                                                                                                         (Source: Authorôs elaboration114) 

While the regulation of this sector in FTAs is a priority for the EU, it is also a particularly difficult 

and complex one: ñFirst, certain services sectors are no-go areas because of political sensitivities 

involved, namely cultural services [é]. Secondly, most of the commitments relate to Modes 2 and 

3 of Service deliveryò115 with Mode 1 almost being excluded by the EU due to inadequate levels of 

consumer protection provided abroad116, and Mode 4 presenting the fewest commitments on the EU 

side because of the potential impact of liberalization of labour mobility on national immigration 

policies117. Normally, DCFTAs follow the liberalization model of the GATS, in which ñmarket 

access or national treatment obligations apply only to the extent that specific commitments have 

been scheduledò118, i.e. positively listed. The exception to this trend is CETA: the FTA with Canada 

is influenced by the North American Free Trade Agreement (NAFTA) and adopts a negative listing. 

NAFTA also provides the differing structure of CETA: whereas EU DCFTAs present one chapter 

specifically covering trade in services and investment, CETA contains separate chapters on cross-

border, supply of services, presence of natural persons, telecommunications and financial services. 

In terms of content EU DCFTAs present ñextensive Mode 2 and 3 commitments in areas where the 

EU has strong offensive interests, including telecommunications, environmental, transport, 

construction, financial, retail, insurance, and professional services such as accounting and legal 

servicesò119. Mode 4 liberalization is more of an hybrid, depending on the contracting party: 

KOREU FTA, for instance, shows no commitments for independent professionals or contractual 

service suppliers, the EU-Indonesia and Colombia-Peru FTAs on the other hand contain provisions 

more ambitious than even those presented by the EU at the Doha Round. Finally, ñCertain areas are 

excluded outright from the Services Chapters, such as government procurement (covered in a 

                                                             
114 Definitions provided for in GATS Art. I:2  
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separate chapter), services supplied in the exercise of governmental authority, subsidies or grants 

and measures relating to movement of persons in generalò120.   

3.3.3 Intellectual Property Rights (IPRs) 

The EU exports its own specifications and regulations only in cases where international 

standards are deemed insufficient for its own interests, e.g. when WTO negotiation rounds fail to 

reach a consensus, which is the case for intellectual property rights (IPRs). Under standard WTO 

law, IPRs are regulated through the Agreement on Trade-Related Aspects of Intellectual Property 

Rights (TRIPS). In short, the TRIPS presents three main features: standards for property rights, an 

enforcement mechanism, and a dispute settlement body. Minimum standards are set in Part II of the 

Agreement, which provides that each party must implement and respect IP protection in 7 

distinctive fields: copyright and related rights including computer programs and databases, 

trademarks, geographical indications, industrial designs, patents, layout designs of integrated 

circuits, undisclosed information including trade secrets and test data. In particular, the main 

elements of protection are the subject matter eligible for protection, the scope of rights to be 

conferred, permissible exceptions to those rights, and the minimum duration of protection121. The 

rest of the TRIPS deals with domestic procedural obligations and remedies for the enforcement of 

IPRs (Part III) and dispute prevention and settlement (Part V). EU DCFTAs are very aggressive in 

terms of IPRs. All of them contain one section on this area, each of which can subsequently be 

divided into three categories of provisions: those on civil proceedings, those on border measures 

and those on the liability of online service providers. The cases of KOREUFTA and EUSFTA also 

show some additional dynamism in the evolution of FTAs insofar as they contain provisions drawn 

from the failed Anti-Counterfeiting Trade Agreement (ACTA)122, and in the case of the Korean 

Agreement this is particularly interesting as that also contains provisions on criminal enforcement 

of IP rights, making it the only global FTA to address this area in detail, an area which is still 

unregulated under EU law123. ñIn those areas where existing international agreements are not 

perceived to go far enough (geographical indications and enforcement of IP rights), the EU has 

transposed significant parts of its own legislation into EU DCFTAs. IP is therefore one area where 

the EU certainly lives up to its reputation as an exporter of norms.ò124  
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3.3.4 Investment Law 

Investment law has historically been more difficult to agree upon because of diverging 

views among FTA parties. So far, the Union has concluded two trade agreements containing 

provisions on investment: CETA and the EU-Singapore FTA (EUSFTA). Such low number is due 

to the fact that the EU has acquired exclusive competence in this field only in 2010125, which makes 

it relatively new area of practice for the Unionôs CCP. Globally, international laws regulating cross-

border investments have seen an active evolution only in the last 30-40 years: until the 1980s, 

developing countries opposed themselves to agreements on this matter by arguing that provisions 

on investor protection were not balanced by those on investor responsibility126. Their attitude 

changed in the early 80s, partly due to the establishment of the Washington consensus and the 

neoliberal paradigm, and partly due to the 1980s debt crisis. The proliferation of international 

investment agreements (IIAs) prompted the creation of ñmodelò treaties, that are templates which 

can be used as basis for the draft of each new treaty, with the US BIT (bilateral investment treaty) 

model being one of the most successful. ñThus far, the EU has decided against developing an EU 

Model BIT text, instead favouring a flexible approach to negotiating investment protection issues. 

The content of the investment chapters included in the EU DCFTAs varies depending on the 

identity of the contracting party and the political environment surrounding the negotiations.ò127 

Whilst new-generation investment agreements reach non-indifferent levels of complexity, it is 

possible to describe them as attempts to bring balance to the originally unfair treaties of the 80s and 

90s, as proved by ñthe limiting of the scope of the chapter, the circumscription of substantive 

standards [é], the omission of problematic obligations typically included in IIAs (e.g. umbrella 

clauses), and the development of new procedural safeguards in the context of [investor-state dispute 

settlement]ò128. In absence of an EU BIT Model, DCFTAs have mainly adopted the wording of the 

US template129, albeit choosing a different route with regards to ñthe scope of application of the 

investment protection chapters and the procedural aspects, which have been reformed significantly 

in light of the colossal opposition to ISDS within the EUò130.    
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3.3.5 Competition Law 

In the context of competition regulation, ñlinking trade and competition is typically 

presented as one of the most striking examples of [the EUôs] deep trade agendaò131. The Union has 

approached external anti-trust laws in the same manner as the internal ones, by allowing private 

economic agents into regulated markets and thus maximizing the benefits on economic efficiency 

on one hand and consumer welfare on the other. Admittedly, FTAs provisions here present some 

differences: being phrased in more board terms, they provide ñno legal obligations on the parties to 

prohibit anti-competitive practices that impede market regulationò132, and while principles such as 

non-discrimination and transparency are recognized, there are no guidelines on how to apply 

them133. The internal opposition to the creation of an investor-state settlement body also weakens 

the strength of these chapters, rendering them deficient of a dispute settlement mechanism and 

emphasizing their state of quasi-soft law.  

3.4 Likelihood of Deal 

 Few will argue that a DCFTA is not the most likely solution for post-Brexit bilateral 

relations: the British White Paper on Brexit outcomes explicitly states in its Principle 8 that ñThe 

Government will prioritize securing the freest and most frictionless trade possible in all goods and 

services between the UK and the EU. We will not be seeking membership of the Single Market, but 

will pursue instead a new strategic partnership with the EU, including an ambitious and 

comprehensive Free Trade Agreement and a new customs agreement.ò134 The high value placed on 

an FTA is explained by the fact that a treaty of this kind essentially allows the UK to fully retain 

sovereignty in its immigration policies. It is thus not a matter of how likely this treaty is, as much as 

it is a matter of how deep and how comprehensive the agreement would be. In primis, and as 

already presented135, an agreement that is by all intents and purposes deep and comprehensive is 

highly unlikely to come within the Unionôs exclusive competence under the Common Commercial 

Policy (CCP). Therefore, the involvement of all Member States in the negotiation of a mixed 

agreement is sure to extend the length of the negotiations considerably on one hand, and to make 

the content of sector-specific chapters quite unpredictable on the other: indeed, the complexities 

stemming from the interplay of political interests and economic lobbying at such high levels and 

with such high number of players have the potential to turn this agreement into a ósuperficialô treaty 
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that could not in practice be called deep or comprehensive; however, where political alignment 

between the two executives were to happen, then on the basis of past (economic) interactions 

between the EU and the UK, the EU-UK DCFTA could become their most advanced international 

economic agreement yet. Even then however, while tariff barriers to trade in goods would be sorted 

out easily, ñSome kind of convergence/recognition system would be indispensable if the DCFTA is 

to be meaningful as regards trade in serviceò. As the figure below shows, in 2017 the UK exported 

to the EU £107.8 billion in services and imported £81 bn:  

 

(Source: House of Commons Library, 2019136) 

This could represent one of the biggest complications, if not the very fulcrum of the negotiations: 

even CETA, a highly advanced FTA of the Union, covers very little in terms of services, the main 

reason being the diverging Canadian and European regulations of service products and markets. The 

British government may advocate for an óambitious and comprehensiveô FTA that secures óthe 

freest and most frictionless trade possibleô but beyond a certain point this is unachievable without 

deeper regulatory convergence and harmonization. As some scholars have observed, ñIt is not clear, 

however, how the UK can maintain the advantages of the internal free movement of goods and 

services, including the uniform regulations which óunderpin the provision and high standards of 

goods and servicesô, while rejecting all existing models of association with the EU. The single 

market is based on common regulation and standards (effected through unification, harmonization 

or mutual recognition of equivalence), and single supervision by the EU regulatory authorities to 

make the abolition of internal barriers both possible and effective. By being out of the Single 

Market, the UK would either face barriers to its non-conforming exports or have to accept those 
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standards with little to say on their adoption and updating, as is the case for the EEA members and 

Switzerlandò137. The White Paper also mentions ña new customs agreementò, which in the grander 

picture is also a contradiction: no mistake can be made here, as any customs agreement that is not a 

customs union does not entail frictionless trade, and a customs union proper would not allow the 

UK to conduct its own independent trade policy, which was one the object of many Brexit slogans 

and is today one of the British red lines. To put it in simpler terms: based on the current political 

demands of the parties, the (DC)FTA is without doubt the most likely deal, however whether the 

agreement would be satisfactory in content and scope is anything but guaranteed, and even in the 

best case scenario, i.e. the one where the DCFTA is a highly advanced agreement, it still comes, 

from and economic standpoint, extremely short when compared to the EEA solution, and this may 

in the end lead either British politicians or their electorate to believe that this may not, after all, be 

the best solution.   
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