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1. Introduction
1.1 Article 50 TEU

On March 24 2017, after a successful referenduthe British government formally
notified the European Council of its intentibmgger article 50 of the Treaty on European Union
(TEUV), thereforewithdrawing its membershifrom the European Unio(EU) and the European
Atomic Energy Community (EURATOM). Ufer art. 50(2jhetwo parties ardoundto negotiate
but not to concludé a withdrawal agreement:

AA Member State which decides to withdraw shall notify the EuropeancCofi its intentions. In
the light of the guidelines provided for by the European Council, the Union shall negotiate and
conclude aragreement with that State, setting out the arrangements for its withdrawal, taking
account of théramework for its future relationship with the Union. That agreement shall be
negotiated in accordance with Article 218(3) of the Treaty on the Functioning of the European
Union. It shall be concluded on behalf of the Union by the Council, actiaggjoyalified majority,

after obtaining the consent of the Europgaa r | i ament . 0O

Thus,from the day of notification (March $92017) the two parties shatiavea period otwo

years during which they will negotiate and attempt to conclude an agreetmehtsets out the
arrangements for the UKO6s withdrawal from the
relations. Importantly, the Agreement can only be ratified once the United Kingasivecome a

third country i.e. after the two yea#seriod has expired. The European Union has decided on a

phased approach to negotiatignsith the first phasécusingonthe most pressing and immediate

issues resulting from the withdrawal and the second focusing on the framework for future bilateral

relations.

1 United Kingdom European Union membership referendum, Juf@ei28 Mc = G dzN}y 2dziY THOHM: I ]
GwSYl Ayé @20SaY nyomm: d
2 Special Meeting of the European Council (Art. 50) (29 April 20GT)delines.
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Deadline Extension
" . o " until October 31
March 29, 2017 2-Years Period of Negotiations March 29, 2019

| | | |
! Phase 1 ! ! Phase 2 !

- Persons who exercised their - Framework for future

right to free movement relations
- Irish Question  ----_.___
- Financial settlement R - (Irish Question)
Deal found before deadline = 2 years of transitionary arrangements
No deal found before deadline = no transitionary arrangements
(Source: Author 6:

The first phase has dealt withainthree aspectg1) the status and rights derived from EU Jaw

the date of withdrawabf EU and UKbusinesses argitizens and their familiesffectedby the

UKO s wi t(2 the lastvguéstigr(3) the financial settlement for British commitments

expected unddrealy obligations.ThedraftedWithdrawal Agreement setd¢he above issues in the
following manner: UK and EU citizensill receive recipocal protection from the two entities, so

asfito enable the effective exercise of rights derived from Union law and based on past life

choice®®. Given the complexities and politicatplicationsof a future settlement, the Irish

Question will be dealwith in the second phase of negotiatibrignally, the financial settlement

wi || ifbe based on the principle that the Unit

all the obligations undertaRen while it was a

As the first phase reached itenclusion, attention shifted towards the more sensible topic:
the framework for future relations between the EU and the UK. Here, the economic dimension has
been the most hotly debated, as lawmakers and experts on both sides &irfiggjleonsensus on a
solution that satigsthe red lines of the United Kingdom and the conditions of the European
Union, but also because a hard Brexit scenario would result in the creation of an external border
between the Union and the United Kingdaich would coincide with the border between
Northern Ireland and the Republic of Irelaiithe agreement draft has been endorsed by all 27
Member States of the EWy the EUand by British Prime Minister Theresa Mdnygweverit needs

3 Joint Report from the negotiators dfi¢ European Union and the United Kingdom Government on progress during
LIKFaS m 2F yS3I20AFGA2ya dzyRSNI ! NILAOES pn ¢9! 2y GKS |y
December 8, TF50, 2017.

4 Ibid.

5 Ibid.



to be approved by thBritish Parliamerft It is in the House of Commons that the draft has found
opposition and so far there does not seem to be a solution inAtighé. time of writing, the UK

has been granted a deadline extension Quatibber31%”. If, by the time othe deadline, the UK has

not been able to find (i.e. to approve in the House of Commuatisa simple majoritya deal to

refert o t he Union, then a fino dé.2hthe osherband wherea i s
solution is found, then &vo-yeartransition periods likely to be agreed upon, thigll allow the

UK to transition to proper third country statdi$wus, the future relationship between the Union and

the UK will take om of three formson a decreasing scale of economic integration, the agreement
settling economic relations may:l@epart in the European Economic Area Agreement (which

would imply, inter alia, joining the European Free Trade Associa{iBRTA)), an association or

free trale agreemer@FTA)bui It on the i mage of CETA (the EU
of the CustomsUnion created with Turkey, or finally a ratealscenariovhere theeconomic

relations between the two actors are governeplutjic international law andv/TO rules:

FTA (CETA)
-~
Harder Brexit Softer Brexit
No Deal CU (Turkey association EEA (Norway)
(WTO rules) agreement)

Increasing Degree of Economic Integration

( Sour c e :re-efabotationof Hixs 2018)

SForareviewoftheinstizi A 2y I £ | yR LINRPOSRdNI £ F&aLISOG& 2F . NBEAG yS:
'y R t NB OS R dzNB. BhitzesELdGpEain Briioh La@, 2018, p. 857.
" Note from General Secretariat of the Council to Delegations, Special meeting ofrtipe&n Council (Art. 50) (10
April 2019);, Conclusions, p.2.
8¢KAa AO0OSYINR2 KIFa | tNBFrRe 0SSy O2yaiARSNBR o0& (KS 9daNE
I 2YYA&adaAz2y 2y (GKS @208 2y GKS 2AGKRNI gl f 1s@8BSYSyid Ay
Statement/19/1914. March 2019.
9 S. Hix, Brexit: Where is the £UK Relationship Heading? in Journal of Common Market Studies, 2018.
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1.2 Expected Economic Consequences of Brexit

The academic community seems to be almost entirely in agreementexotiamic
corsequences of Brexft Dhingra et alprovide a very thorough analysis of fhieenomenonand
conclude that in thenostoptimistic scenaripwhere Bitain remains in the Sirlg Market (through
EFTA membership)he total change in English welfare would-6e34%, which would translate in
an income change per householdf&893. On the other hand, a pessimistic (hard) Brexit would
have a change in welfare €#4.66%, equaling ta change in income per household£i,773:

Panel A: optimistic soft Brexit scenario

Total welfare change —1.34%

Income change per household —£893
Panel B: pessimistic hard Brexit scenario

Total welfare change —2.66%

Income change per household —£1,773

Notes: Counterfactuals changes in welfare, measured by consumption equivalent as specified by Equation (5) with
p = 0.96. Fiscal benefit information comes from HM Treasury (2013). EU is defined as EU 28 minus the UK
and Croatia. Panel A shows an optimistic soft Brexit scenario where UK could negotiate a deal like Norway and
tariffs remain zero. But N'TBs increase to one-fourth of the reducible barriers faced by US exporters to the EU
(2.77% increase). Further, the UK does not benefit from further integration of EU where NTBs will fall 20%
faster than in the rest of the world (5.63% lower in 10 years). For the fiscal effect, we assume that UK could save
17% from the fiscal contribution to the EU (same as Norway) which is 0.09% of UK GDP. Panel B shows a pessi-
mistic hard Brexit scenario where the UK and EU impose MFN tariffs on each other (Table 1). NTBs increase to
three-fourth of the reducible barriers faced by US exporters to the EU (8.31% increase). Further, the UK is ex-
cluded from further integration of EU where N'TBs will fall 40% faster than in the rest of the world (12.65%
lower in 10 years). For the fiscal effect, we assume that the UK saves more on fiscal contribution to EU budget
which is 0.31% of UK GDP.

(Source: Dhingra et al., 2017)

The change in welfare by country also is worth mentioning, it can be summarized in the following

figure:

Lhytfe §902y2YAada F2NJ . NBEAGE KIF & LINE RdJzBERRtUK, Hut tBel LISOG |
asSSy (2 06S Iy 2dzif ASNIJ YR KI @S NBOSAPGSR ONRGAOAAY TF2NJ
I NAGAldSe o0& ¢ {YLEA2Y SiG !'f o0
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Fz2z28750388a3c8380ca682:2855532383=28F¢R
0.20%
TULLLLLLEEERRRAERS
-0.30%
-0.80%
1.30%
-1.80%
2.30%
2.80%
3.30%
M optimistic(soft Brexit) pessimistic(hard Brexit)
Figure 1. Welfare loss by country
Notes: The figure plots the welfare loss by country for the optimistic and pessimistic scenario. Assumptions are the
same as the notes to Table 3. We assume that the other EU countries have to fill the budget hole left by the UK
proportionally to their GDP. This brings them a net fiscal loss of 0.015% in the optimistic case and 0.051% in the
pessimistic case. The list of countries can be found in Table Al.

(Source: Ibid.)

Van Reenen considers that many other dAin b
calculaesthatin all of them there remains losses in welfare ranging from 1% {o. 2%ditionally,
the AUnil ateral Trade Liberalizationo scenar.
tariffs and let globalized marksbuy its goodsin this instancehe costs of (hard) Brexit would fall
Afrom 2. 7% to 2.4%. The reasons for this is t
from nontariff barriers. Since the UK will inevitably continue trading with the EU due to the law of

trade gravityyhi s means that [it] wil¥ have fewer i mp

Oxford Economic¥® predicts that in the best case scenario there wouddDHE% loss in
GDP, with an increase in business investment of £2.4 bn and ia rfs@me per person amounting
to £40. By contrast, the worst case shows a loss in GDP of 4%, consisting in a fall in business

investment of £21.1 bn and a fall in income per person amounting to £1000.

11]. Van Reenemrexit and the Gture of Globalization, Centre for Economic PerformaBpecial Paper no. 35, 2017,

p. 6.
12 | bid.

13 Assessing the Implications of Brefikecutive Summary, Oxford Economics, 2016.
8



Ebell and Warrelf analyze the longerm economic impaof leaving the EU, their
predictiors begin with 2016 and end with a deadline set on 2030. The resylfsraaeSoft Brexit:

Implications of Soft Brexit (EEA Solution) 2016 By 2030
Change in GDP -1,5% -2,1%
Change in Real Wages for Households -2,2% -3,2%
Change in Consumption -2,4% -3,3%
Change in Private Sector Investments -0,6% -0,7%

0{2dzNOSY ! dziK2Nna St o2NRMGg2y > RFGLI

and for a Hard Brexit:

Implications of Hard Brexit (WTO Solution) 2016 By 2030
Change in Total Trade -20,7% -29,2%
Change in GDP -2,7% -3,7%
Change in Real Wages for Households -4,6% -6,3%
Change in Consumption -4,0% -5,4%

0{ 2dzNOSY ! dziK2NXRa Sflo2NReg2y > RIGE

Given these studiesje can expecttdahe very least alowdown of the British economy
accompanied by a gogmobability of recessio(see fig. below)Admittedly, we should mention
that while studies on the short and medium run can be usect@sielyreliable sourcesome
commentators have pointed outthai e conomet ri ¢ model | i stsgongvhi ch |
term trends in growth out to 20 3sO3siucksasthaseigel y
A s o-edoraimic policies, the uncertain trend in world economic integration and also the changing
political and possibly military landscapes inthe r . donet hel es s, it he EU h
bargaining cards, since in the absence of agr

be disastrous for the UK. D

14 M. Ebell et J. Warrerhe Longerm Economic Impactfd_eaving the EU, in National Institute for Economic Review,

2016.

SW. W. Chang, Brexit and Its Economic Consequences, in The World Economy, 2017, p. 12.

18 | bid.

Tad 9YSNAZ2YXZ ¢KS . NBEAG WCdzi-biNdSlateyid CEPS doshylentink, 2O0SYp.ly 2 i | R
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In the next chapters the thrpessibledealswill be explored as potential answers to the
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(Source: Erken et Al., 2017)

gueston of which will be the next trade agreement between the EU and the UK. Notably, even in
the event where no deal is found during the negotiation period, we can expect the two sides to work
on an agreement in the near future, as both parties would blemefian arrangement that goes

beyond the outdated set of rules of the WTO, particularly in a moment in the histois/ of th

institution when negotiations for the Doha Round have stalled.




2. EFTA and the European Economic Area
2.1 Introduction

In whatconstituteghe most desirable scenario for the European Union, the UK would
become a party to the European Economic Area Agreement (EEAA), which would require it to join
the European Free Trade Association (EFTA). This scenario represents &t hegal of
economic integratiosaufEU membership, since the EEA is an international agreement which
establishes a highly developed regional economic (free trade) area extending the European Single
Market (ESM) to norEU member Statesllowing them tgparticipate in it while at the same time
requiring them tabide byits rules and their enforcement mechanisrm t hi s scenari o
intents and purposes, the UK ®yowhdchemaiomsii st
basic freedoms, providddr by the founding Treaties, and covering the free movement of both
products (goods and services) and factors of production (capital and labour). They are implemented
and complemented by extensive EU legislation, aimed mostly at harmonizing domesti tlhevs
l evel required to e ddnome topidthegBEA, membership of the EjJe n c e
or of EFTA is requiretf, this is not merely a political condition, it rather stems from the
institutional outlook of the EEA, as ensuring the commorkmat 6 s f unctioning re
considerable degree of coordination, particularly in the areas eénfblecement and legislative
harmonizationthe unique structure of EFTA allows for thiskindbbE nhanced conver ge
through the use of joint committeesnbassadorial meetings and a specialized Court. The EEA is
currently made up of the EUrZ Member Stategnot counting thexiting UK) and three out of
four EFTA States: Norway, Lichtenstein and Iceland; the fourth EFTA nation, Switzerland, has
rejected te EEA Agreement in the 1992 referenddnand participates in the internal market

through a series of bilateral agreements with thé&’BUcontinues to be an EFTA member.

This chapter will explore the EEA/EFTA solution, first by looking at the history of the
Association and of thagreement, it will then analyze the institutional outlook and the mechanisms

of rule enforcement and harmonization of regulations between theegianal organizations.

18 European Parliament, Policy Department for ExééiRelations, Directorate General for External Policies of the
Union, Future trade relations between the EU and the UK: options after Brexit, Study requested by the INTA
committee, 2018, p. 17.
19 bid., p. 7.
20 Articles 126 and 12&uropean Economic éa Agreement
2! Croatia, the newest member of the Union has finished negotiating its accession to the EEA in November 2013 and is
currently provisionally applying the agreement pending its ratification by all EEA member states.
221992, Decembed” Swisgeferendum: federal resolution on thEuropean Economic Area. Turnout: 78.7%, votes
for: 49.7%, votes against: 50,3%.
23 Bilateral Agreementk(in effect Junést 2002) Bilateral Agreements Il (in effect Marct 2008).
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Lastly, the political likelihood of this deal being chosen by the English government will be

presented.
2.2 A Contextualized History of EFTA and the EEA

While the creation of the European Economic Area occurred relatively readatilyg back
to the 1992 Agreement on the European Economic’Artee European Free Trade Association has
hada much longer history. EFTA was founded in 1959 by Austria, Denmark, Norway, P&itugal
Sweden, Switzerland and the United Kingdom. The Associatias created as the second of the
two main European trade blocs, and it was thus in competition with the European Economic
Community (which would later evolve into the EU) both in terms of economic performance and
political aspir anessstmcsure ari Wieign pelicyworieataien condiituted
significant lines of division, the six countries shared the fear that the economic split of Western
Europe could harm their trade with the EEC. Against this backdrop, Sir John Colson, on behalf of
the British government, proposeds. the creation

The subsequent development of the organization can, accord®ygto be divided into
three periods. The formative period begins with the creation of EFTA (1960) and endsewith t
departure of the United Kingdom and Denmar k (
trade area was complef8and the gap between EFTA and the EC was bridged through the
ratification of bilateral agreements between the two organizatiohise seond period goes from
the entry into force of the 1973 bilateral agreements to 1989, when thErg®dent of the
European Commission Jacques Delors proposieabae structured partnersiofd with EFTA
countriesfwith common decisioimaking and administtave institution®®, it is in this time frame
that EFTA stepped upis-a-visthe European Community, developing its relationship with the EC
to the point where it would become integral part of the European internal market. Finally, 1989
marks the start of the last period, which is still ongoing today. It is characterized by #resiex

of relations with the European Union, particularly through the 1992 European Economic Area

24 Text available athttps://www.efta.int/media/documents/legaitexts/eeal/the-eea
agreement/Main%20Text%200f%20the%20Agreement/EEAagreepaént.

25 portugal participated to the talks as an observer, whereag&rand Turkey had not been invited.

26, RyeThe European Free Trade Associatieormation Completion and Expansion, 2018, p. 4.

27 bid.

28 Convention Establishing the European Freal@rassociation, Article 2b,.

2%|n two years each EFTA Nation ratified two Agreements: one with the EC and one with the ECSC (European Coal and
Steel Community), most of these entered into force on Janudn®Z3, and by July?'11977 virtually all tradeall
tradein industrial products between the sixteen countries concerned fnees of tariffs

30 Address given by Jacques Delors to the European Parliament (17 January 1989), available at
https://www.cvce.eu/content/publication/2003/8/22/b9c06b9%81b9 7-4774a700e8aeca5172233/publishable en.pdf
31 bid.
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Agreement, and the consequent continuous expansion mandated by the dynamism of such
agreemenit. Notably, this peri odovnplaha nesvekeansistingsm cr e
a series of FTAs with states outside tam Eur o
thathas today reached 27 agreements, covering 38 countries. Since its creation, several nations have
joined EFTA and then left it tin the EEC first and the EU later. Fig.1 shows the change in
membership count throughout the years.

Fig. 1. EFTA Membership through the years

Period 1960 (foundation): Austria, Denmark, Norway, Portugal* Sweden, Switzerland, United Kingdom
erio
of 1961: + Finland (associate member)
Formation land
(1960- 1970: + Icelan
1793) 1972: - Denmark, United Kingdom (join EEC)
Period
of .
. 1985: - Portugal (joins EEC)
Completion
(1973- 1986: + Finland (full membership)
1789)
Period
of 1991; + Lichtenstein
Expansion = Einland g .
(1985- 1995: - Austria, Finland, Sweden (join EU)
Today)
Currently: Norway, Iceland, Finland, Switzerland

(Source: Authords

The EEA, as already stated, was established in 1992 via the EEA Agte@&imeneed for
this type of arrangemebkecameclear to the EFTA nations when the EEC nations approved the
1984 Single European Act, which set as the main objective the establishment of the European
Single Market (ESM) by 1992. The Act brought new chakentp trade between the EEC and
EFTA, as the creation of the ESM meant that EFTA nations would have faced, by 1992, trade
barriers which had instead been removed among EEC nations: this put industries and firms in EFTA

countries at a clear disadvantagea-vis those in the EEGveakening their competitiveness and

32 0n the dynamic expansion dfe internal market throughout EFTA, see 2.3.
33 Free Trade Agreement between the EFTA States and the Republic of Turkey, in force sintd il 1
13



damaging the EFTA internal mar ket . Unsurpri si
a European Economic Space (renamed European Economic Area during the negotiations) was
warmly welomed by EFTA, and in a very small time frame the two blocks negotiated the

agreement which came to be in 1992, exactly when the European Single Market was supposed to be
completed”’. Article 128 of theAgreementeads

AAny European St attlee Corenontynshafl, gnd the SmiseCGonfemeration or
any European State becoming member of EFTA may, apply to become a party to this agreement. It
shall address its application to the EFTA Col

this means that any country joining the EU Wiicome a party to the EEA, and that any country
joining or already part of EFTA may apply for membership, thus leading to an enlargement of the
Area. So far, there are 31 signatory states of the Agreement, they are referred to as the EEA 31.

2.3 Institutonal and Procedural Aspeatthe EEA/EFTA Complex

AThe EEA is not an international organizat
EU and its 28 Member Statea the one and the three EFBfates on the other side, covering the
four fundamentbfreedoms. In line with this economic focus, the EEA furthermore covers the
directly trade related areas of competition, state aid and transportation policy. Furthermore, it also
covers horizontal policies related to the four freedoms, such as soc@), polhsumer protection,
environment afi@he Agresrpeatinyand lofatselddoes not regulate all these
spheresrather its Annexes which are constantly updated and rank on its same level, make up the
biggest share of relevant substantive I&wsuring the smooth functioning of a system wliete h e
same piece of legislation is simultaneously being applied within the boundaries of the supranational
framewor k and 3 raquikshecbristant wok and cobrdinatimeededor
harmonizaibn and rapid implementation of each new rule that is added thcidnas
CommunautaireTo this end, the EEA Agreement sets up four joint political boslieeofficials
from EEA-EFTA State¥ and the EU meet and discuss howrtaintain the Annexes up to datis-
avist he EU treaties. Additionally, the A1994 Ag

34 The ESM would be launched danuary %, 1993.
35C. Schewe & D. Lipseispm EFTA to EC/EbidaBack to EFTA? The European Economic Area (EERpAsible
Scenario for the U Relations After Brexit, in D.TRoitifio, T.Kerikmae A. Chochia, Brexit: History, Reasoning and
Perspectives, 2018, p-8
36 A. Lazowski, Enhanced Multilateralism and Enhanced Bilateralism: Integration without Méipberthe European
Union, in Common Market Law Review, 2008, p. 11.
] SNB 9ac¢ol! {GFiSa¢ NBFSNA (G2 GKS GKNBS 9C¢! blridAazya (Kl
[ AOKGSyadaSAy>s LOStFYROI al @Ay3a &’ dridis@art 6f EETA but fotioltieS & ¢ ¢ 2
EEA.
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Establishment of a Surveil *®asiablishesthetERTAr i t y and

Surveillance AuthoritfSA) and the EFTA Coi, whose tasks and functioning within EFTA
mirror, respectivelythe enforcement and judicial roles of the Commission and ECJ in th&HeU.
setup of the EEA institutions has been calledpallar structure, and it is often represented in the

following way:

EU COUNCIL PRESIDENCY &

> EEA EFTA STATES - EEA COUNCIL . e
) I EEA JOINT EUROPEAN EXTERNAL
Sl L COMMITTEE ACTION SERVICE (EEAS)

EFTA SURVEILLANCE

>ALIT4QQ\TY » EUROPEAN COMMISSION

. COURT OF JUSTICE OF THE
> EFTA COURT EUROPEAN UNION

R EEA JOINT
F RLIAMENTARY
> EJ;};T”LL"C JERTAR - PARLIAMENTARY > EUROPEAN PARLIAMENT
: COMMITTEE
EFTA CONSULTATIVE EEA ECONOMIC AND SOCIAL
> COMMITTEE bl > COMMITTEE
COMMITTEE

This diagram illustrates the management of the EEA Agreement. The left pillar shows the EFTA States and their institutions,

while the right pillar shows the EU side. The joint EEA bodies are in the middle.

(Source https://www.efta.int/eea/eea-institutions)
2.3.1 The EEA Council

The Councilmade up on the EU side by members of the Commission (represented by
European External Action Service officéfsand national ministers from the Council of the
European Union; and on the EFTA side by the foreign ministers of theEFdA nations, is
estabkhed by EEAAarts89 0. The Counci l i's Aresponsibl e

38 Text available abttps://www.efta.int/sites/default/files/documents/legaltexts/the-surveillanceand-court-
agreement/agreemeninnexesandprotocols/Surveillance&nd-CourtAgreemeniconsolidated. pdf
3% EuropeanEconomicArea Agreement, Article 90(1).
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implementation of this Agreement and laying down the general guidelines for the EEA Joint
Co mmi ttiteneetstwiceayedrand it act s 0 b the Gopmunig,methet bet v
one hand, and the BFTA States, on the othero.

2.32 The EEA Joint CommitteEEAJC)

One of the pivotal bodies of the EEA, the Joint Committee plays a central role in securing
the homogeneity of the EEA Treaiyis responsible for the legislative process withinAhea The
EFTACourtdefined t as fidesigned to function as an i ns
interest of the Co mmu* The lpodyssicamposed omdthetEl sfe EF T A s
members of the European Commission, which are represented by officers from the European
External Actions Service (EEAS) and on the EFTA side by state representatives, usually at
ambassadorial leveAn observer from the Surveillance Authgrétlsopartiapatesin the
meeting4’. The Committee is assisted in its work fiye sulcommittees on the free movement of
goods(l), free movement of capital and services including companyllawree movement of
personglll), horizontal and flaking policie@V), legal and institutional matters (MMeetings are
heldon aregularbasisand decisions are taken by consensuscedural obligations are found in
EEAA art.s99,102,103,104The first of these states that

AAs soon as new legislation is being draup by the EC Commission in a field which is governed
by this Agreement, the Commission shdtbrmally seek advice from experts of the EFTA States in

the same way as it seeks advice from th® EC N

Thus, the JC wilblraft and approvamendmergtto the Annexes which secure homogeneity of the

EEAA with the relevanEU law*. In those instances where difficulties in finding a consensus are
found, the EEA Joint Commitlities® mdirgaimahé goode x a mi n e
functioning of this agreement and take any decision necessary to this effect, including the

possibility to take noti*ceFafthbemeqejval énca

40 bid., Article 89(1).
41 bid., Article 91(2).
42 |bid., Article 90(2).
43 Case B/01, CIBA Specialty Chemical Waters Treatment Ltd. And GtHéosway (EFTA Court REp002] par.
281).
44 Decision of the EEA Joirgr@mittee No 1/94 Adopting the RulesofN2 OSRdzZNB > ! NI A Of S mMoéoULY ¢
EFTA Surveillance Authority shall be invited to take part in meetings of the EEA Joint Committee as an observer. The
EEA Joint Committee may, however, decide to deliberate without the presence of thesRwefattéve of the EFTA
{dZNBSAtt 1 yOS ! dziK2NAGE@ D XE D
45 European Economic Area Agreement, Arta9¢1).
46 |bid., Article 102(1)
47 |bid., Article 102(4)
16



limit [6 months following the mtry into force of the relevant legislatign, t he EEA Joi nt
Committee has not taken a decision on an amendment of an Annex to this Agreement, the affected
part thereof, as determined in accordance with paragraph 2, is regarded as provisionally suspended,
subject to a decision to t h%Thissuspénsigmoeduteps t he
never been necessary, as consensus has always been found, in part thanks to the other consultative
and forumproviding organs, namely the Standing Committethe EFTA States, the EEA Joint

Parliamentary Committee and the EEA Consultative Committee.
2.3.3 EEA Joint Parliamentary and Consultative Committees

The Joint Parliamentary Committee is establisheBlbBf Ar t i cl e 95: fAé 1t s
composed of equal mdrars of, on the one hanthembers of the European Parliament and, on the
ot her hand, members of P& liamentaskobhahe BET
through dialogue and debate, to a better understanding between the Community and the EFTA
States in the fiel ds°Throughaapertdand rgsolitibns,she Agr e e me n
Parliamentary Committee monitors and scrutinizes E&évant EU policies and decisions adopted

by the Joint Committee.

The Consultative Committee is established bAEEAT t i cl e 96 ( 2) : neée an
Committee is hereby established. It shall be composedual numbers of, on the one hand,
members of the Economic and Social Committee of the Community, and, on the other, members of
the EFTA Consultative Committe@he EEA Committee may express its views in the form of
reports or r esolPttisom wslrengterscpigets kitween sotiakpartners in
the EEA, to cooperate in an organized and regular manner to enhance awareness of the economic
and social aspects of the EEA, and to provide input through resolutions into deliberations of other

EEA bodie$°?. Meetings are held once a year.

2.3.4 Judicial and Rule Enforcement: EFTA SA and Court

Article 108 of the Agreement establishes bothBER& A Surveillance Authority (SA) and
the EFTACourtThe for mer is responsible fAifor ensurin
Ag r e e Méspowers mirror those of the EU CommissionderTFEU articles 258259 and

8 |bid.
49 bid., Article 95(1).
50 |bid., Paragraph 3
5! EuropeanEconomicArea Agreement, Article 96(2).
52 EFTANebsite:https://www.efta.int/eea/eea-institutions/eeaconsultativecommittee.
53 European Economic Area Agreement, Article 108(1).
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260, and it can in fact initia infringement procedures in the fields of public procureffiestiate

aid®® and competitiorf. Under article 109, the SA and the European Commission are bound to
icoopexamhange infor mat i oo nakedurectmtrcempliance vétatheh ot
agreement(s) is ensured at all timémally, article 110 confers binding nature to the decisions of

the SA.

The EFTA Courtis the highest judicial authoriggmongEFTA countries, & jurisdiction is
limited to noREU EEA contracting parties, litas competence in actions concerning the surveillance
proceduré®, appeals concerning decisions in competition taken by th& S§Ad settlement of
disputes between EFTA countr#&dn addition, under art. 34 of the SCA, theu@omay give
advisory opinions on the interpretation of the EEA Agreement. This is one area where the
functioning of the EFTA Court differs from that of the ECJ: advisory opinions of the former are not
binding in nature, although every country that has esguested one haswaysfollowed its
reasoningand Baudenbachassumes that not doing so would otherwise lead to a violation of the
EEA Agreement, since the contracting parties
uniform interpretationand pp | i cat i on of t®hi SiEEA aAdonmd me nthée
rues article 36 SCA |l ays down the rules for ac
person may, under the same conditions, institute proceedings before the EFTA Courtaagains
decision of the EFTA Surveillance Authority addressed to that person or against a decision

addressed to another person, if it is of dire

Being part of the Single Market does matan acceptmthe characterigc EU law features
of direct effect angbrimacy(over national law)part of the appeal of the EEA solution is, in fact,
the guarantee of retainment of legal autonomgnftbesui generisEuropean legal order and,
consequently, ofmmunity from thejurisdiction of the ECJ. These are all guaranteed in the EEA
AgreementHowevet the close relationship betwetre EEA Agreementandthe EU treatieshas

important implications in this area and it is therefore worth exploring. While it has been explained

54 Agreement Between the EFB#ates on the Establishment of a Surveillance Authority and a Court of Justice
Protocol 2.
%5 1bid., Protocol 3
%6 1bid., Protocol 4.
57 1bid., Article 109(2).
58 |bid., Article 108(2)(a).
59 1bid., Article 108(2)(b).
50 |bid., Article 108(2)(c).
61 C.Baudeniacher, The EFTA Cougtan example of Judicialization of international economic, iavEuropean Law
Review,2003
62 Agreement Between the EFTA States on the Establishment of a Surveillance Authority and a Court,dfrficitice
36.
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that the ECJ has jurisdiction over EU institutions &tiMember Statesandthatthe EFTA Court

has jurisdiction over neBU EEA parties, the ECJ has made it cleats Opinion 2/13 on EU
accessiontothe ECHRh at Ai t whatéanlintematioal juaisdictierpig given authority to
interpret a body of norms and rules which are identical or closely analogous to EJ, It

reason being that At he E Wouldbdsukbgect exjerna cohttelr Co n
ensure the observanoé[said body of norms]. In that context, the EU and its institutions, including
the Court of Justice, would be subject to the
by the [authorityJmust not have the effect of binding the EU and its inigiits ~ &*. Tthis

stalemate is solved through a compromise between the two Goudse handhe ECJ retains its
supremacyensuringthe integrity of the European legal orgden the other hand, EEAA articles

105, 106 and 107 are dedicated toghaciple of legal homogeneity and aim at ensuring that in its

work the EFTA Court considers relevant CJEU case law, so that the treaties are interpreted in the
same wayy the two CourtsFurthermore, article 6 of the same treaty states that the pravision

the EEA Agreement are to be fiinterpreted in c
Justice of the European Communities gi®aadn pr i
article 3(2) of the SCA imposes the same obligatohdne EFTA Court for ECJ
the date of si gnat BfrAsBaodenbachereobsErzes whilgtheecETACoutt O
may adopt its own case law in cases where substantial considerations are found against ECJ case

Il aw, it he opaydue accoantmas expressed in Article 3(2) SCA will ensure that new ECJ

case law will be®adopted in most caseso

Article 6 EEA does not have the effectimiportingthe principle of direct effedtom EU
law as originally codified in Van Gend en L&8snd Costa v E.N.EP®, as a matter of fact,
AArticle 7(a) EEA c ecguatonsandprgtoc8bror theringptemeatatioro n o f

of EEA rules clearly suggests that the EU law principles of direct effect and primacy are not part of

53 European ParliamenPolicy Department for External Relations, Directorate General for External Policies of the
Union, Future trade relations between the EU and the UK: options after Brexit, Study requested by the INTA
committee, 2018, p. 11.
64 ECJOpinion 2/13 on EU accsisn to the ECHR, 2014, par. 181, emphasis added.
55 European Economic Area Agreemefticle 6.
66 Agreement Between the EFTA States on the Establishment of a Surveillance Authority and a Court,dfrtlakgice
3(2).
67 C. Baudenbacher, Betwetlomogeneity and independence: the legal position of the EFTA court in the European
economic area, in Columbia Journal of International Law, 2003.
68 Case 262 NV Algemene Transpegn Expeditie Onderneming van Gefad.oos v Netherlands Inland Revenue
Administration (1962)
89 Case &4, Flaminio Costa v E.N.EL., 1964.
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EEA lawo’®. By contrast, a system without direct effect would leave individuals legally weaker as
they would not be able to invoke their rights in court, and this would not be compatible with the
commitments to protect to protect individuals, found under different foritie EEA

Agreement. Thereforejn Restamarkhe Court created a doctrine of quésict effect, ruling that
individualsdo have the possibility tmvoke rights derived from provisions of tB&A Agreement,

if said provisionsre unconditional and didiently precisé?. The Courtsubsequentlinted at the
extension of direct effecto nonimplemented provisions imish Bank whereit reinstatedhe
obligation of national anjther@compeatence,haviiigiregaml o wh a
the whole body o f3taensure the respect of £EA labhe eehisoning fouad

in the argumenbndirect effect is used again for the concept of primacy of EEA law: the Court held
inEinarssont hat @Awher e a pr & wdompatiblawith Article 24tEEA and that | a w
Article has been implemented in national law, a situgtesarisen which igoverned by the

undertaking assumed by the EFTA States under Protocol 35 to the EEA Agreement, the premise of
which is thatthe implenentedEEA rule shall prevad’®. Finally, in Sveinbjornsdatti(1998)the

EFTA Court explicitly recognizethepr i nci pl e of st &ameArtitlda7aadi | i t y:
Protocol 35 to the EEA Agreement that the EEA Agreement does not entail a transfer of legislative
powers. However, the principle of state liability must be seen as an integral part of the EEA
Agreement as such. Therefore, it is naturahterpret national legislatiomplementing the main

part of the Agreement as also comprising the principle of Stabdity 0°.

2.40n the Free Movement of Persams Likelihood otheDeal
2.4.1 Free Movement of Persons

Because the EEA solution allows the UK to remain in the single market, issues such as the
futureregulation of tradén goods and/or trade in services, which would constitute a hindrance in a
potential FTA, customs union or hard Brexit, do not arise. @mother hand, the 4 freedoms all

come together under EEA law and the UK has made it clear that it will not give up sovereignty in

7O H.H. Fredriksen & C. Franklidf Pragmatism and Principles: the EEA Agreement 20 Yeairs Common Market
Law Review, 2015.
"t See for instanceEAA artiles 1, 3, and the"8recital to the preamble, but also consider, notwithstanding article
7(a) and Protocol 35, the object and purpose of the Agreement itself.
2 Case E/94 Restamark, 1994, par. 77.
73 Case H8/11, Irish Bank, 2012, par. 124.
74 Case E1/01 Einarssoy2002, par. 55.emphasis dded.
S Case B/97 Sveinbjornsdattir 1998, par. 63.
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the realm of immigration. Nonetheless, the obligations that it would be bound by under the EEA

Agreement in this sensitive aare worth exploring.

The free movement of personsesablished through EEAart.s 28 and B the former
coversthe movement olvorkers whereas the latter grants freedom of establishinenself
employed personsYher wording mirrors, unsurprisingly, that of TFEU art.s 45 and 49 which
respectively cover the same freedoms in the EU. The definition of worngenigledby the ECJ in
Trojani( 2004) : fAany person who pursues dusigniofvi ti es
activities on such a small scale as to be regarded as purely marginal and ancillary, must be regarded
as a o6workeré6. The essential feature of an em
time a person performs services for ander the direction of another person in return for which he
recei ves r’®eUndenhe coaperativerpicedure @frticles 34 SCA and 267 TFEU (on
preliminary rulings) the assessment of the rights and dutiepatential worker relates to the
factual elements in the case at hand, which is essentially a matter for national courts tG.decide
doing so, he courts must however base their analysis on clear and objective Griaadaannot
interpret the notion of worker restrictivéfy The Court ha made this last point clear by rejecting,
in multiple instances, arguments that the article does not apply because: the services performed are
not of an economic natui® because of the nature of motives that prompt workers of to seek
employment in Member State (provided that they pursue an effective and genuine a&}jivity)
because the situation at?® lteeansd oftheshartauration ofthexme r ¢
employment periotf (again, provided the pursuit of an effective and genuineiggtibecause the
employment yields an income lower than the minimum required for subsi&enbecause the
employment does not normatiy beyondl8, 12 or 10 hours a we&k For the purpose of EEA

law, rone of theselementsare decisive in establislgrwhether the person in question is a worker.

The free movement of persons withire EEAIis subsequently expanded through Directive
2004/38. The directive, which became EEA law after the relevant 2007 EEA Joint Committee

76 Case @56/02Trojani[2004] ECR1573, par. 15.

77 C. Baudenbacher, The Handbook of EEA Law, p. 475.

8 Case @13/01NinnoOraschg2003] ECR1387, par. 27.

7 Case 53/81 [1982] ECR 1Q3%/in

80 Case 66/85 Lawrie Blum [1986] ECR 2121, par. 20.

81 Case 53/81 [1982] ECR 1Q3%/in

82 Case 196/8Brown[1988] ECR 3205, par. 21.

83 Case @337-97 Meeuser[1999] ECR3289, par. 14.

84 Case 53/81 [1982]GR 103%.evin par. 1516.

85 RespectivelyCase €102/88 RuziudVilbrink [1989] ECR 4311,p& and 17 ; Case 139/85 Kempf [1986] ECR 1741,

par. 2 and 16; Cases 171/88 Rinnétuehn [1989] ECR 2743, phé.
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decisiorf®, re-affirms the provisions of EEAA art.s 28 and 31 and extends the right tinsaayird
country Afor a period up to three months with
requirement to hold a %Haweivedindrograomavoictigyatonyar d or
movementsimed solely at enjoying the more generous social benefits of aribtaetber)State,

the right of free movement of persons that are not employed or seeking employment intended as a
genuine and effective occupatio&tivity, is subject to limitations: under artisl24(2)inactive

citizens shall not receive social benefits duringat@ved3 months andinder article Zvere they

to decideon extendng their staythey would have to prove their economic sslifficiercy so as to
demonstrate that they do not constitute a burdeth&social assistance system of the host State.

Notably, the Court has recognized some iju
persons: finati onal me desswattractve theiegetrisesof fundamdnialn d e r
freedoms guaranteed by the Treaty must fulfill four conditions: they must be applied in a non
discriminatory manner; they must be justified by imperative requirements in the general interest;
they must be suitablfor securing the attainment of the objective which they pursue; and they must
not go beyond what i s ®hFuthermmseaaneasurethavaffattethe t o a
right of free movement of a citizen and that is discriminatory in charaatdvecustified on the

grounds of public policy, public security and public heglth
2.42 Likelihood of Deal

Plenty of studies suggest that joining the
economy, as fimember shi p tadewihloteer rBembegs lbyeremdang k e t
tariffs and quotas and by reducing raniff barriers such as differing technical specifications and
labelling requirements. Unlike the customs union, which is relevant only for trade in goods, the
single market coveis ot h g o o d s *YaThele asslwowevdr aear palitital obstacles on
the road to EEA membershilm primis, the UK would need to join EFTA, which would require

consent of all EFTA natiofs The joining of the actual EEA Agreement would consist in an

8 Decision of the EEA Joint Committee No. 28877 of December72007.
87 Directive 2004/38/EC of the European Parliament and of the Council on the right of citizens of the Union and their
family members to move and reside freely within the territory of the Member States, Article 6.
88 Case &5/94 Gebhard [1995] ECRIL65, par. 37
89 European Economic Area Agreement, Article 28(3).
% The European Economic Area, Houk€ommons briefing paper, 2018, p.23.
91 Under article 56 of the EFT / 2 y @ &ny Gtatenyay accede to the Convention provideat the EFTA Council
decides to approve its accession, on such terms and conditions as may be set out in thatdecisichK S | NI A Of S
not explicitly say that that unanimous consent is required, however given the expected impact that the British
economywould have on the comparatively smaller economies of the EFTA nations, it is likely that the EFTA Council
would decide by unanimity.
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amendmento the latter, which wouldecessitatéhe consent of all EEA/EFTA countries, of all EU
Member States and of the EU itself, since the EEAA is a mixed agreerhentonsent of the

EFTA naions should not be taken for granttedh e EUG6s Directorate Gener
observes that fithe UKO6s participation in the
imbalance between the participants. The size of the UK economy ankimpis many times the

size of the combined economies and populations of the three other members. The UK would risk
dominating EFTA and the EEA in way¢s2Thesaneh t he
studyfrom the DGexplains that the implicati@of EEA membership would be, for the British

side, five: 1) no participation in decisionaking (but some form of participation in decision
shaping), 2) contributions to the EUOGs cohesi
and primacy oEU law, 4) no direct ECJ jurisdiction (role of EFTA Court), 5) a general safeguard
claus&:. A similar studybut on the other end of the negotiation tabighlights that the UK would

need to accept the free movement of pergalong with the other 3 freedns), it would have to

accept the role of rufeaker rather than ridenaker, it would have to accept the jurisdiction of the

EFTA Court, which follows fairly strictly that of the CJEU, and since EEA members are outside the
EU customs union, exports to tB&) would have to comply with customs procedures and Rules of

Origin®4.

92 European Parliament, Policy Department for External Relations, Directorate General for External Policies of the
Union, Fiture trade relations between the EU and the UK: options after Brexit, Study requested by the INTA
committee, 2018 p. 18.
9 |hid.
% The European Economic Area, Houk€oammons briefing paper, 2018.
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Global institutions, some
of which set down detailed
global standards, while
others set out political
guidelines for regulation.

The European Council

of EU leaders which sets
out the EU’s strategic and
legislative priorities.

European Commission

European Parliament
and Council of Ministers
which amend and adopt
legislation.

EEA Joint Committee
which incorporates EU
legislation into the EEA
agreement.

Implementation in
member state

Law in force

which proposes legislation.

Input into EU legislation as an EEA or EU member

Independent seat on all trade and standard-
setting bodies.

No representation.

The EEA Council, comprised of the EEA/
EFTA states and the EU, meets twice a
year and provides political impetus for the
development of the EEA Agreement.

No EU Commissioner or nationals working in
the Commission.

Representation and input via expert working
groups, committees and comments on
legislative proposals.

No representation.

Can lobby friendly governments and MEPs.
The EEA Joint Parliamentary Committee is
a forum to allow national parliamentarians
from EEA/EFTA states and MEPs to discuss
the EEA agreement.

EEA state can contest EEA relevance,
negotiate amendments or veto.

Can delay implementation with prospect of
EU legal action.
Can refuse to implement (i.e. veto)

Monitoring and enforcement by the EFTA
Surveillance Authority and the EFTA Court.
In order to guarantee homogeneity between
the EU's Court of Justice and the EFTA Court
jurisprudence, the EFTA Court follows the
relevant case law of the ECJ.

No judge at the ECJ.

Represented by the EU in most
bodies but UK has own seat at G20
Financial Stability Board and Basel
Committee on Banking Standards.

UK has a veto.

The UK has a European
Commissioner, British nationals
in the Commission and is
represented in its expert working
groups and committees.

UK ministers vote in the Council of
Ministers and UK has 73 MEPs in
the European Parliament.

European Commission represents
EU and plays an important role

in deciding which EU acts are

to be incorporated into the EEA
Agreement.

Can delay implementation with
prospect of EU legal action.

Monitored and enforced by the
European Commission and ECJ.
The UK has a judge at the ECJ
and as one of the largest member
states it also has a permanent
Advocate-General.

This author would arguinat complications arising from econominbalances between the

UK©O6 s

economy

and those of

the ot her EFTA

British accession to theegional Association. The question of redeking and rulemaking, by

contrast, cannot be predicted: if the UK daeanage to enter EFTA, then it would theoretically

nat

have a veto power on every single drafted annex to the EEAA, so while it would hardly be a rule
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makeP®, it would certainly be in the position to refuse the status oftaker.The financial

contributont o t he EUG6s cohesi on dnaegatidble, aodnnthe hestcase h e r
scenari o the UK maf(keiahadpregioughappenddswadtithe renegotiation |1 o

of financial contributionsn 1985 but it would have to pay nonetheleBsrect effect and primacy

of EU law would be avoided, although as explained in the previous paraginapé would

certainlybe some instances of qualsiect effect and of primacy @ number oprovisions. The

samegoes for the jurisdiction of the ECJ: the UKwoald o i d t he Court 0l aut hi
bound by EFTA Court rulingsnly, these howevewould bemade with respect to relevant ECJ

case lawThe most problematic issue would that of the free movemenf persons, as Open

Europe observes: AFirstly, it is a poor fit w
referendum campaign: restoring uHislispartmulathr ol o
important because the four freedomé t he Singl e Mar ket are, in t

as they make up cornerstonef European integratioand a fundamental pillar of the Single

Mar ket 6s integrity. Furthermore, being outsid
the Irish Question, which would have to be solved through subsequent negesipgoific to this
matter.Unless one of the two sides gives up on at least one of its red lines, there is little chance that

the EEA solutiori as much as it would be econoniigalesirablei be chosen as the final deal.

% Rulemaking is intended as belonging to the EU letgs)aince the EEA Joint Committee does not have a say in
what provisions are drafted in the EU, it only votes on the annexes which translate EU law into EEA law.
9 As the UKearches for a posBrexit plan, is the EEA a viable opti@@en Europe2016.
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3. A Deep and Comprehensive Free Trade Agreement (DCFTA)
3.1 Introduction

Ipso factocompromisesfree trade agreemer(tSTAS)f or m a substantial p
economic flourishmentOne of thepossible relations between the Union and a-Boskit UK
could indeed be a treaty that covers, sector by sector, all aspects of trade between the two. Here too
the EU is global leader having 36 FTAs in force, 11 provisionally applied (awaiting full
ratification), 1signed (awaiting application), 5 finalized (concluded negotiations, awaiting
signature) and 12 under negotiatidine currenforeignstrategy of the Unioin the Global Europe
Strategyi departs fronFTAs based otraditional multilateralism ba&sl on the consolidation of
WTO rules, and puts a renewed emphasis on bilateralism and competitive liberdlizet@result
are the secalled Deep and Comprehensive Free Trade Agreensmisecentexamples include the
2010 European UnieBouth Korea Fee Trade Agreemetitand the 2016 Comprehensive
Economic and Trade Agreement (CETW}h Canad&@.it he EUO6s strategy to
own access to foreign markets consists essentially of entering into deep FTAs that are
comprehensive insofarash ey ar e not | i mited atra ftfarbiafrfrs elrust
including services, intellectual property, SPS, TBT, public procurement, competition and

i nvesit®ment o

This chapter will first present sonearlylegal considerations to the potehgreement, it
will thenmove on togenerallypresent theontentt he Uni onds deep and comp
agreements in an attempt to determine what type of trade provisiompagdikelyto beexpected
in a ELUK DCFTA. Finally, some political oervations on the feasibility of this solution will be

illustrated.
3.2 Legal Considerations

Before looking at the content of a potenagreementsome legal observations must be
made.In primis, the European treaties allow for two types of international agreendents: d i nar y 6
and mixed agreements. Article 47 TEU confers the U(iitternationa) legal personalit{?,
making it a subject of international law and giving it the power to negotiatecanudlide

international agreements on its own beliadf. without involvement of the member staté&)e

1 faz2 F2dzyR Ay (GKS | yAGSR {GFiSaqQ Cc¢! LRtAOezT O2YLISGAQ
negotiating state vig-vis its competitors.
% |n force from December 132015.
9 Provisionally in force since Septembdf'2017.
100 Bjlly A. Melo AraujoThe EU Deep Trade Agentaw and Policy, Oxford University Press, 2016, p.34.
101 Treaty on the European Union, Article 47¢ KS | yA 2y aXMEZY K- pBe &3t LI
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degree to which the Union may act without the participation dfl#sdepends on what type of
competence it hdseen given byhem(through the Tre#s) inthe subject areaelevant for the
hypothetical treatyGenerally speakinghe EU enjoys exclusive competence in areas relatdto
economy and the single marKamong others)as thesesuallyfall within the Common
Commercial Policy (CCP). lits Opinion 2/15 on the E$ingapore FTA (EUSFTA) the ECJ
further delineated the domain of the C@Ring it relatively wide scope while at the same time
noting that the latter is not unlimitebh the context ofecentFTAstwo limitations are especially
relevant: one related to investor protection and one related to harmonizatioonaedgence of

regulations

In the firstaspecthe ECJ found thainly direct foreigninvestment (FDI) falls within the
CCP:fl iAnticle20 1) TFEU there is an unequivocal expr
framer s o] i ntention not to include other fore
Accordingly, commitments vis-vis a third State relating to other foreign direct investnaenhot
fall within exclusive competence of t¥e Europ
Therefore concludingan agreement which covers fawof foreign invesmnentthatarenot direct®®
would involve the consent of all Member States resulting in a mixed agreeagetite competence
required to do so is shared in natdfeFurthermorethe dispute settlement body created in the
context of EUSFTAs i nvestor etos ecp i & ni Ishpibdhgadaomst hat a
directly to the international levébypassing the exhaustion of local remediaisp uc h a r e gi me
which removes disputes from the jurisdiction of the courts of the Member States, cannot be of a
purely ancillary nature within the meaninftbe casdaw recalled in paragraph 276 of this opinion
and cannot, therefore, be est abfobllowsthat dppravalt h o ut
of [é] the envisaged agreement falls not with
but within a competence shared between the European Union and its Membend'Statesin, the

consequence is that an agreement that includes investor protection will most likely be mixed.

The second limitationevolves around provisions on harmonization eegllation
convergence: the ECJ found in the same opinion that provisieaing minimum standards on
social and environmental protectiommy be i ncluded in the treaty ¢
howevet hese fAare i nt ende dfsocia and énaronmentpiptotediion intheé e | ¢

Partiesd respective territory but to govern 't

102 CJEUQpinion 2/15 on the EASingapore FA, par.83.
139 dJ dolMAI2NY BSalGYSYyiQ adzOK Fa (NIl yalOldAz2ya Ay SldAaidesz a
104 CJEU, Opinion 2/15 on the Sihgapore FTAar. 240241.
105 |bid. par. 292293.
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Singaforiendp | yi n gUKsystant to giiaramteeEcthtinued convergénaether

called harmonizationralignmenti does i n al | |l i keli hood not com
c o mp e t¥ Batheof thiese limitations and their consequences point to the conclusion that an

FTA between the EU and the UK wouidall likelihoodacquire the form of a mixed aggment,

which wouldinvolve the consent of all Member States and would likely tdeeral years to

conclude, especially considering that CETA required seven years to negotiate and even after being

signed in 2016 it is still gointhroughratification'°® by all the parties involved.

Anothercrucial element of the FTA solutids that according to the Unié¥{ there would
have to be strong |l egal guarantees that the ¢
guarantees would have to extend the enfoergraf the agreement all the way to the domestic
level. Additionally, the jurisdiction of the ECJ would need to be recognized, as for reasons already
explained inthe first chaptéf, t he Court must have Aultimate &
market regulations with whi ¢thandwowd ndt Kcceptahe agr eed

jurisdiction of an EUUK settlement dispute system.
3.3EU DCFTAs: Content and Scope
3.3.1 Tariff Barriers

The EU has approachéariff barriers in itS=TAs with a clear strategyi h terms of tariffs,
[ étheEUaimof ensuring consistency with WTO rul es
covered (Art. XXoYyb<GAamt i1®I914y) asibrobdlytagpasdide) i s |
with no lesghan 90% of trade coverage being accepted and recent agreements (with Seath Kor
ColombiaPeru and Central Americaparing98%. Notably, sensitivesectors such as agriculture
and fisherieare usually excludedrade in goods would therefore likely be sorted out: this the one

area where FTAs usually manage to be successful and considering the stattsiotiade

106 | pid. par. 166.
107 European Parliament, Policy Department for External Relations, DiseetGeneral for External Policies of the
Union, Future trade relations between the EU and the UK: options after Brexit, Study requested by the INTA
committee, 2018, p.21.
108 As of May 2018.
109 European Parliament, Policy Department for External Relatdinectorate General for External Policies of the
Union, Future trade relations between the EU and the UK: options after Brexit, Study requested by the INTA
committee, 2018, pp. 222.
1105ee Par. 2.3.4.
111 European Parliament, Policy Department for ExétiRelations, Directorate General for External Policies of the
Union, Future trade relations between the EU and the UK: options after Brexit, Study requested by the INTA
committee, 2018, p. 23.
1123, Woolcock, EU Policy on Preferential Trade Agreemetits 2000s: A Reorientation Towards Commercial Aims,
in European Law Journal, 2014, p.7.
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relations preBrexit (see fig. below), a future FTA is likely to abolish tariff barriers in tradgoinds

almost completelyif not entirely.

Table 2 - UK goods and services trade shares (2015) *

EU countries 47% 39% 549% 490,
Rest of the world 53% 61% 46% 51%
Total 100% 100% 100% 100%

Source: ONS, UK trade: Mar 2016 (10 May 2016):

http.//www.ons.gov.uk/economy/nationalaccounts/balancecfpayments/bulletins/uktrade/mar2016; Institute for Fiscal Studies,
The EU Single Market: The Value of Membership Versus Access for the UK (August 2016), p 7

(Source: EU DG for External Relations, 2018)
3.3.2. Trade in Services

Trade in servicealso follows strict yet simplénes:i Al | of t he EU DCFTAs
that apply to specific services sectors and impose a number of regulatory disciplines that go beyond
the mere requirement of nahiscrimination. These regulatory principles are, however, largely
inspired by theules included in WTO instrumendé*® Thus, provisions on financial services
follow the GATS Annex on Financial Services, those on government procurement are modelled
after an affirmation or raffirmation of the GPA and the telecommunication services sictor
regulated in the same fashion as the GATS Reference Paper for Telecommunications Services does
(though in this case some complementary provisionssually present WTO instruments define

trade inserviceghrough four modes of supply, as follows:

Mode Definition Example
1: Crossborder  Services supplied from the territory of A user in countnA receives services from
one WTO member into the territory of abroad through its telecommunications or

any othemember. postal infrastructure.

2: Consumption  Services supplied in the territory of ont Nationals ofcountryA have moved abroad as
abroad WTO member to the service consume! tourists, students, or patients to consume th

of any othemember. respective services.

3: Commercial Services supplied by a service supplie The service is provided withicountryA by a
presence of one WTO member, through locally-established affiliate, subsidiary, or
commercial presence, in the territory o representative officefa foreigrowned and

any other member.

113B. A. M. AraujoThe EU Deep Trade Agentaw and Policy, Conclusion, 2016, p. 3.
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o controlled company (bank, hotel group,

construction company, etc.).

4: Presence of Services supplied by a service supplie A foreign national provides a service
natural of one WTO member, through the within countryA as an independent supplier
persons presence of natural persons of a Mem (e.g. consultant, health worker) or employee
in the territory of any other Member.  a service supplier (e.g. consultancy firm,
hospital, construction company).
(Source: Aut MKdros e

While the regulation of this sector in FTAs is a priority for the EU, it is algarticularly difficult

and complex n eFirst, @ertain services sectors aregmareas because of political sensitivities
invol ved, namely cultural services [€é]. Secon
3 of Ser vi®with Mdde Llaimestbeing @xcluded by the EU dte inadequate levels of
consume protection provided abro&tf, and Mode 4 presenting the fewest commitments on the EU
side because of the potential impact of liberalization of labour mobility on national immigration
policies!’. Normally, DCFTAs follow thdiberalizationmodel of the GATSi n whi ch fAmar k
access or national treatment obligations apply only to the extent that specific commitments have
beenscheduled'!® i.e. positively listed. The exception to this trend is CETA: the FTA with Canada

is influenced bythe North AmericanFree TradeAgreement (NAFTA)RNd adopts a negative listing
NAFTA also provides the differing structure of CETA: whess&U DCFTASs present onénapter
specifically covering trade in services and investment, CETA contains separate chapters on cross
border, supply of services, presence of natural persons, telecommusieaticimancial services.

In terms of content EU DCFTAwresentiextensive Mod 2 and 3 commitments in areas where the

EU has strong offensive interests, including telecommunications, environmental, transport,
construction, financial, retail, insurance, and professional services such as accounting and legal

s e r vit®dvede & libertization is more ofinhybrid, depending on the contracting party:

KOREU FTA, for instance, shows no commitments for independent professionals or contractual
service suppliers, the Elldonesia and ColombiBeru FTAs on the other hand contain provisions

more ambitious thaeventhose presented by the EU at the Doha Robmally, i Cer t ai n ar e

excluded outright from the Services Chapters, such as government procurement (covered in a

114 Definitions provided for in GATS Art. 1:2
115B, A. M. AraujoThe EU Deep Tradeendalaw and Policy, Services, 2016, p. 86.
116 R.J.Larghammer, The EU Offer of Service Trade Liberalization in the Doha Round: Evidence OfetRafect
Customs Unionin Journal of Common Market Studies, 2005, p. 6.
117B, Hoekman, A. Mattoo, A. Saprhe Political Economy of Services Trade Liberalization: A Case for International
Regulatory Cooperation? in Oxford Review of Economic Policy, 2007, pp6364
118B, A. M. AraujoThe EU Deep Trade Agentaw and Policy, Services, 2016, p. 89.
1191bid.
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separate chapter), services supplied in the exercise of governanghtaity, subsidies or grants

and measures relating td®movement of persons
3.33 Intellectual Property RightsKHRs)

The EU exports its own specifications and regulations only in cases where international
standards are deemed insufficiémt its own interests, e.g. when WT@egotiatiorrounds fail to
reach a consensushichis the case for intellectual property righiBRs) Under standard WTO
law, IPRs araegulatedhrough theAgreement on TradRelated Aspects of Intellectual Property
Rights (TRIPS)In short, the TRIPS presents three nfaatures: standards for property rights, an
enforcement mechanismand a dispute settlement body. Minimum standardset in Part 1l oflhe
Agreementwhich provides thagach party mustmplementand respect IP protection in 7
distinctive fields: copyright and related rights including computer programs and databases,
trademarks, geographical indications, industrial designs, patents, éegighs of integrated
circuits, undisclosed information including trade secrets and testidg@rticular, the main
elements of protection are the subject matter eligible for protection, the scope of rights to be
conferred, permissible exceptions tosh rights, and the minimum duration of protectarThe
rest of the TRIPS deals with domestic procedural obligations and remedies for the enforcement of
IPRs (Part Ill) and dispute prevention and settlement (PaEW)DCFTAsare very aggressive in
termsof IPRs. All of them contaionesection on this areaach ofwhich can subsequently be
divided into threecategories of provisions: those on civil proceedings, those on border measures
and those on the liability of online service providers. The cas€©BREUFTA and EUSFTA also
show some additional dynamism in the evolution of FTAs insofar as they contain provisions drawn
from the failed AntiCounterfeiting Trade Agreement (ACT#3, and in the case of the Korean
Agreement this is particularly interestiag that also contains provisions on criminal enforcement
of IP rights, making it the only global FTA to address this area in detail, an area which is still
unregulated underEU ld#. il n t hose areas where existing in
perceivedo go far enough (geographical indications and enforcement of IP rights), the EU has
transposed significant parts of its own legislation into EU DCFTAs. IP is therefore one area where

the EU certainly lives up t8 its reputation a

1201hid., p. 90.
202 2NT R ¢NI RS hNBEIFIYyATIdA2yS Wa2Rdd S mY LYGNRRdzOGAZ2Y (2
1221 1 ¢1 Qa Tl At dzNB @by ProadiSS Navday YU KNIRId&ERK AlyKS g2NRa 2F . NAGAaA
intended benefits of this international agreemertid T NJ 2dzi 6 SAIKSR o0& GKS LRGSYGAl
123 Thishas reflected negatively on the Commission, which has been accused of trying to bypass the ordinary
legislative procedure by binding Member States through international agreements.
124, A. M. Araujo, The EU Deep Trade Agenda, Intellectual Property Rights, 2016, p. 45.
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3.34 Investment Law

Investment lavhas historically been more difficult tagree upomecause of diverging
viewsamongFTA parties So far, the Union has concluded two trade agreements containing
provisions on investment: CETA and the HSihgapore=TA (EUSFTA). Suchlow number is due
to the fact that the EU has acquired exclusive competence in this field only i#20&0ch makes
it relatively new area of practice for then i oQCB.&lobally, international laws regulating cress
border investmentisave seen an active evolution only in the l&s48 years: until the 1980s
developing countries opposed themselves to agreements omatitésby arguing that provisions
on investor protection were nbalanced by those on investor responsiityTher attitude
changed in the early 80s, partly due to the establishment of the Washington consensus and the
neoliberal paradigm, and partly due to the 1980s debt cFisesproliferation of international
investment agreements (I1As) prompted the creatigdhofo d e | 0 t areteapldtes which t h at
can be used as basis for the draft of each new treaty, withSBaT (bilateral investment treaty)
model being one of the most successiul hus f ar, the EU has decided
Model BIT text, instead favouring a flexible approach to negotiating investment protection issues.

The content of the investment chapters included in the EU DCFTAs varies depending on the

identity of the contracting party and the political environment surrounding theiatagyug o2’

Whilst newgeneratiorinvestment agreements reach +iodgifferent levels of complexity, it is

possible to describe them as attempts to bring balance to the originfallytteaties of the 80s and

90s as proved byihe limiting of the scope dhe chapter, the circumscription of substantive
standards [é], the omission of problematic ob
clauses), and the development of new procedural safeguards in the context of fistatstdispute
settlemen }?%In absace of an EU BIT Model, DCFTAs have mainly adopted the wording of the

US templaté?®, albeit choosingdifferentr out e with regards to fdthe s
investment protection chapters and the procedural aspects, which havefoe®ead significantly

in light of the colossalP opposition to | SDS w

125 CJEUQpinion 2/15 on the EASingapore FA.
126 p, Muchlinski, 2013, The Role of Preferential Trade and Investment Agreements in International Investment Law:
FromUnforeseen Historical Developments to an Uncertain Fytur®. Hofmann, S. Schill and C.J. Tams, Preferential
Trade and Investment Agreements: From Recalibration to Reintegration (Hsdtn: Nomo¥ erlagsgesellschaftp.
211¢ 227.
1278, A. M. AraujoThe EU Deep Trade Agen@a16 Investmentp. 28-29.
1281hid., p. 29.
129 Specifically, this refers to thed22 US Model Bilateral Investment Treaty, available at:
https://ustr.gov/sites/default/files/BIT%20text%20for%20ACIEP%20Meeting. pdf
130B, A. M. Araujo, The EU Deep Trade Ageimdastment,2016 p. 29.
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3.35 Competition Law

I n the context of competition regulation,
presented as one of the most striking examplg¢stofth e dEeledps |t r aldf.dhebirgoahas a o
approached external aittust laws in the same manner as the internal ones, by allowing private
economic agents into regulated maskaatd thus maximizing the benefits on economic efficiency
on one hand and consumer fae¢ on the other. Admittedly, FTAs provisions here present some
differences: being phrased in more board terms,pheyo vi de #fAno | egal obl i ga
prohibitantic o mpet it i ve pract i ces ¥ éndwhileiprimpigesueh ana r k e t
nontdiscrimination and transparency are recognized, there are no guidelines on how to apply
them?3, The internal opposition to the creation afiavestokrstate settliement body also weakens
the strength of these chaptemsndering them deficient afdispute settlememhechanism and
emphasizing their state of quasift law.

34 Likelihood of Deal

Few will argue that DCFTAIs notthe most likely solution for podBrexit bilateral
relations: theBritish White Papeon Brexitoutcomesexplicityst at es in i ts Princ
Government will prioritize securing the freest and most frictionless trade possible in all goods and
services between the UK and the EU. We will not be seeking membership of the Single Market, but
will pursue instead aaw strategic partnership with the EU, including an ambitious and
comprehensive Free Trade Agr &%Thehighvalaerpthcedionn e w
an FTA is explained by the fact thatreatyof this kind essentially allows the UK to fully retain
sovereignty in its immigration policieR.is thus not a matter of how likely thireatyis, as much as
it is a matter of howdeepand howcomprehensivéhe agreement would bk primis, and as
already presenté?, an agreementhat isby all intentsand purposedeep and comprehensiige
highly unlikely to come within the Unionds ex
Policy (CCP) Therefore, the involvement of all Member States in the negotiation of a mixed
agreement is sure to extend teadth of the negotiations considerably on one hand, and to make
the content of sectespecific chapters quite unpredictable on the other: indeed, the complexities
stemming from the interplay of political interests and economic lobbying at such highdegels

with such high number of playehsve the potential to turn this agreement inteugerficiabtreaty

131B, A. M. Araujo, The EU Deep Trade Age@denpetition,2016 p. 26.
132 pid.
133 bid.
134 HM GovernmentThe United Kingdo@Exit from and new partnership with the European Union, 2017, p. 35.
135 See 3.1.
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that could not in practicke called deep or comprehensj\y®wever, where political alignment

between the two executives were to happen, then dmasie of past (economic) interactions

between the EU and the UK, the BIK DCFTA could become their most advanced international
economic agreement yéiven therhowever while tariff barriers to trade in goods would be sorted
out easily, niegencedecdgnitiordsystern wauld be indispensable if the DCFTA is
to be meaningful a sAsthefiguaerbelosv shtowsaid201d UK expatedv i ¢ e
to the EU £107.8 billion in services and imported £81 bn:

UK service imports from the EU, 2017
UK service exports to the EU, 2017

£ billions % of total £ billions % of total

Other business services 31.0 28.2% Travel 35.0 42.8%
Financial 259 23.6% Other business services 15.4 18.9%
Travel 19.1 17.4% Transportation 11.6 14.1%
Telecommunications, computer and 9.1 8.3% Telecommunications, computer and 6.4 7.8%
information services ’ ’ information services ’ ’
Transportation 7.2 6.5% Financial 5% 6.4%
Insurance & Pension 6.9 6.3% Intellectual Property 3.1 3.8%
Intellectual Property 6.0 5.4% G — 18 22%
Construction 1.1 1.0%

i Construction 1.2 1.4%
Personal, cultural and recreational 1.0 0.9% )
BEETRERG 0.5 0.5% Insurance & Pension 1.0 1.2%
Source: ONS, Pink Book Personal, cultural and recreational 0.3 0.4%

Source: ONS, Pink Book

(Source: House of Commons taby, 2019%9)

This could represent one of the biggest complications, if notehgfulcrum of the negotiations:

even CETA, a highly advanced FTA of the Union, covers very little in terms of services, the main

(@Y

reason being the diverging Canadian and European regulations of service products and markets. The

British governmentnayadvocatdor an@mbitious and comprehens@€T A that secureéhe

freest and most frictionless trade posdillet beyond a certain point this is unachievable without
deeperegulabry convergence and harmonizatigks some scholars have observ@éd t i ar, not
however, how the UK can maintain the advantages of the internal free mowdrgentisand

services, includingtherui f or m regul ations which dunderpin
goods and services6, whil eiationevjthethe EU. ihg sirgle | e x i
market is based on common regulation and standards (effected through unification, harmonization
or mutual recognition of equivalence), and single supervision by the EU regulatory authorities to
make the abolition of interndarriers both possible and effective. By being out of the Single

Market, the UK would either face barriers to its femmforming exports or have to accept those

136 House of Commons Library, StatisticsWWKEU Trade, 2019.
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standards with little to say on their adoption and updating, as is the case for the EEA nagwhbers
Switzeé¥fTmemdWhite Paper al so ment{whichnrsthe@randan e w ¢ |
picture isalsoa contradiction: no mistake can be made here, as any gatpeement that is not a
customs union does not entail frictionless trade, and a customs union proper would not allow the
UK to conduct its own independent trade policy, whasone the object of nmgy Brexit slogans

and is today one of the British reddis.To put it insimplerterms: based on the current political
demands of the parties, the (DC)FTA is without doubt the most likely deal, however whether the
agreement would be satisfactory in content and scope is anything but guaranteed, and even in the
best case scenario, i.e. the one where the DCFTA is a highly advanced agreement, it still comes,
from and economic standpoimtxtremelyshort when compared to the EEA solutiand this may

in the endead either British politicians or their elector&bebelievethat this may not, after all, be

the best solution

137 G. Sacerdoti, The Prospects: The UK Trade Regime with the El¢akdrtd, p.75, in F. Fakini, The Law &
Politics of Brexit, 2017.
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