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Introduction

From Europe to the Americas, from the Philippines to New Zealand, a common reality seems to be
characterizing the political life of the entire globe: populism'. One could even speak of a populist
Zeitgeist (Mudde 2004) persuading the world. It is no coincidence that The Washington Post summed
up 2016 as the “’year of populism”? (Heinisch, Holtz-Bacha, and Mazzoleni 2017). But if 2016 was
probably the capstone of such a phenomenon in Northern America — with Trump being elected at the
presidency of the USA — the following years (and actually also the preceding ones) have seen many
populist parties gaining momentum in an unimaginable way in Europe, with no distinction between
East and West. The populist label, one has to notice, is rarely used in a self-referential way, being rather
attributed by third parties to indicate subjects and realities regarded in a pretty negative fashion. It is
sufficient to give a look at newspapers’ headlines to realize that such a phenomenon is more often than
not stigmatized and discredited. Just to give a couple of examples: ‘The populist drift [is] a danger for
Europe®’, ‘The European Union claims to be more popular than ever, but it is being slowly destroyed
by populism®,‘All dangers of populism®, ‘Intellectuals’ appeal to save Europe: "It is time to move so
as to stop populists”®’, ‘How populist uprisings could bring down liberal democracy”’, ‘Populisms: the

dark side of democracy®” — and the list could continue.

1 The phenomenon of populism is not, as we shall see, a new one. In the case of Latin America, for example, it is a
consolidated feature of the political system. This notwithstanding, its recent success in the Old Continent has raised
much concern, for according to many populism would threaten the very values upon which European democracies are
grounded.

2 See Adam Taylor, ‘The global wave of populism that turned 2016 upside down’, The Washington Post, 19 December
2016, https://www.washingtonpost.com/news/worldviews/wp/2016/12/19/the-global-wave-of-populism-that-turned-
2016-upside-down/.

3 See Adrlana Cerretelli, ‘La deriva popuhsta pericolo per I’ Europa 1l Sole 24 Ore, 17 June 2015,

/art/

uuid= ACmLSlB Translatlon by me.
4  See Matthew Goodwin, ‘The European Union claims to be more popular than ever, but is being slowly destroyed by

populism, The Telegraph, 28 October 2018, https://www.telegraph.co.uk/politics/2018/10/28/eu-claims-popular-ever-

slowly-destroyed-populism/.
5 See Jordan Kyle and Yascha Mounk, ‘Tutti i pericoli del populismo’, 1/ Foglio, 20 January 2019, https:/www.ilfoglio.it/

esteri/2019/01/20/news/tutti-i-pericoli-del-populismo-233461/. Translation by me.

6 See ‘L’appello degli intellettuali per salvare I’Europa: "E tempo di mobilitarsi per fermare i populisti”’, La Repubblica,
18 November 2016

tarsi_per_ fermare i popuhstl -152242198/. Translation by me.
7  See Yascha Mounk, ‘How populist uprisings could bring down liberal democracy’, The Guardian, 4 March 2018,

https://www.theguardian.com/commentisfree/2018/mar/04/shock-system-liberal-democracy-populism.
8 See Renée Fregosi, ‘Les populismes: c6té obsqure de la démocratie’, Le Figaro, 28 February 2017,
https://www.lefigaro.fr/vox/societe/2017/02/28/31003-20170228 ARTFIG00274-les-populismes-cote-obscur-de-la-

democratie.php. Translation by me.


https://www.washingtonpost.com/news/worldviews/wp/2016/12/19/the-global-wave-of-populism-that-turned-2016-upside-down/
https://www.washingtonpost.com/news/worldviews/wp/2016/12/19/the-global-wave-of-populism-that-turned-2016-upside-down/
https://www.lefigaro.fr/vox/societe/2017/02/28/31003-20170228ARTFIG00274-les-populismes-cote-obscur-de-la-democratie.php
https://www.lefigaro.fr/vox/societe/2017/02/28/31003-20170228ARTFIG00274-les-populismes-cote-obscur-de-la-democratie.php
https://www.theguardian.com/commentisfree/2018/mar/04/shock-system-liberal-democracy-populism
https://www.repubblica.it/esteri/2016/11/18/news/appello_degli_intellettuali_per_salvare_l_europa_e_tempo_di_mobilitarsi_per_fermare_i_populisti_-152242198/
https://www.repubblica.it/esteri/2016/11/18/news/appello_degli_intellettuali_per_salvare_l_europa_e_tempo_di_mobilitarsi_per_fermare_i_populisti_-152242198/
https://www.ilfoglio.it/esteri/2019/01/20/news/tutti-i-pericoli-del-populismo-233461/
https://www.ilfoglio.it/esteri/2019/01/20/news/tutti-i-pericoli-del-populismo-233461/
https://www.telegraph.co.uk/politics/2018/10/28/eu-claims-popular-ever-slowly-destroyed-populism/
https://www.telegraph.co.uk/politics/2018/10/28/eu-claims-popular-ever-slowly-destroyed-populism/
https://st.ilsole24ore.com/art/commenti-e-idee/2015-06-17/la-deriva-populista-pericolo-l-europa-072058.shtml?uuid=ACmL51B
https://st.ilsole24ore.com/art/commenti-e-idee/2015-06-17/la-deriva-populista-pericolo-l-europa-072058.shtml?uuid=ACmL51B

Because of the extent it has come to have in Europe, and because of the oftentimes alerting comments
expressed about it, it is my opinion that populism needs to be analyzed in a proper way so as to
understand what it really is and what it does imply. The present work is an attempt in this direction.
More precisely, it will try to give an answer to the question ‘how and with which effects has populism
manifested itself in the framework of the European Union?’. The object of my research question, then,
is populism, and more precisely populism in Europe. Indeed, as mentioned above, the phenomenon has
become reality in most of the Old Continent’s countries, sometimes even making it to the government.
At the same time, most of such European countries are also part of the European Union, the most
unique example of supranational democracy in the world. This means that by influencing the national
policies and public debate of their respective countries, European populisms inevitably impact also on
the European Union, being the latter modeled on its components, and relying on its member states’
common identity for its existence. It is my belief, then, that the relationship populism-EU needs to be

understood in an adequate way.

To find an answer to the research question, a reconstructive analysis of populism in Europe will be
carried out, focusing in particular on the Italian and Hungarian cases. Such manifestations of populism
will be analyzed mainly from a legal perspective, taking into account their implications for
constitutionalism and modern (liberal constitutional) democracies. Of the different populist parties
existed in the two countries over time, then, particular emphasis will be given to those which have set
up their own governments, producing significant policies: Forza Italia, the Lega (also in its previous
configuration as the Lega Nord), and the MoVimento Cinque Stelle as far as Italy is concerned, and
Fidesz as far as Hungary is concerned. Such instances of populism will be compared on the basis of
their ideology and tangible political actions, by investigating how they approach public law and what

legal outputs their modus operandi produce on the same and on the system of their respective countries.

Italy and Hungary have been chosen as units of analysis because of their peculiarities. Italy is
geographically located in Western Europe, it is a consolidated democracy, and one of the founding
fathers of the project of European integration. On the other side, Hungary is situated in Eastern Europe,
it has only recently undergone a process of democratic transition, and is a member of the European
Union for only some twenty years. The point of departure for the development of populism is therefore

very different in the two cases. Additionally, Italy has been the first Western European country to



deeply experience the consequences of that crisis of politics which is at the heart of the populist rise
(Orsina 2014; Orsina 2018), and the first and (for the moment only) Western European country to have
had a government made up exclusively of populists’ (Orsina 2019). For its part, Hungary is the only
European country where populism has been able to profoundly alter the democratic system of the state,
starting from its constitution, thus showing its dangerous nature in an unlimited fashion. Both Italy and
Hungary are characterized by very special circumstances. Their populisms have behaved in very
similar ways, using similar approaches, and implying similar legal effects as far as constitutionalism is
concerned. On the other side, however, the concrete outputs they have produced differ a lot in terms of

intensity and systematic character.

The present work is divided into 5 chapters. Chapter 1 deals with the concept of populism, analyzing
the ways it has been defined, the implications of its ideology, how it relates to secondary ideologies,
where it first developed, what are the causes triggering its rise, and how it manifests itself around the
world. Chapter 2 specifically tackles European populism, analyzing its development in both Western
and Eastern Europe since it first arose, to end with an overview of all the populist parties active in the
member states of the European Union. The focus of Chapter 3 is Italy. It investigates Italian
manifestations of populism and compares them from a legal perspective, analyzing in particular the
effects produced by the Forza Italia-Lega Nord cabinets and the M5S-Lega one on the constitutional
system of the peninsula. Chapter 4 follows the same approach focusing on Hungary. Chapter 5 makes
a comparison of the Italian and Hungarian populist cases, relating their legal effects to the core values
of the European Union. The chapter ends with a reflection on the main grievances denounced by
populism, suggesting that these are not to be dismissed without being previously listened to. Finally, in
the conclusion, the main findings of the work will be put together, in an attempt to answer the research

question.

9 Tam referring here to the M5S-Lega coalition government, set up after the 2018 national elections (and dissolved
already at the end of the following year).



CHAPTER 1
POPULISM

A specter is hunting the world — populism. [...] There can, at present, be no
doubt about the importance of populism. But no one is quite clear just what
it is. As a doctrine or as a movement, it is elusive and protean. It bobs up
everywhere, but in many and contradictory shapes. Does it have any
underlying unity, or does one name cover a multitude of unconnected
tendencies? [...] Is there one phenomenon corresponding to this name?
(Ionescu and Gellner 1969)

Nowadays, the term ‘populism’ has become a catch-all definition to describe phenomena for which no
other label would seem appropriate. The term has lately been used and abused by newspapers, journals,
TV news, talk-shows, internet blogs and the likes, to label — among other things — political movements,
parties and leaders with nothing in common but their populist passe-partout. Despite being the notion
of populism no more exclusively related to the academic domain — everyone talks about it in every
context — its essence remains still unclear. Such a phenomenon started to be scientifically studied from
the mid -1950s, with sociologist Edward Shils paving the way with the first modern description'’
(Allcock 1971). It has thus become a subject of investigation in different scientific fields — from
sociology to economics, from history to political science — putting together scholars coming from all
over the world. The transformation of populism into a global development has been accompanied by a
growth of scholarship on the subject, which instead of clarifying the nature of such a heterogenous
manifestation, has only contributed to create further confusion and disagreement. No consensual
unequivocal definition has been found for a long time to describe this concept which is simultaneously
inclusionary (as in the case of Latina America), and exclusionary (as in the case of Europe) (Mudde and
Rovira Kaltwasser 2012; Mudde and Rovira Kaltwasser 2011; Custodi 2017; Custodi 2016). Until very
recently, scholars have been having difficulties in elaborating a more or less universal definition of
such a phenomenon, to be applied to the analysis of diverse geographical and historical developments
across the globe: populism has eventually been characterized as impalpable, slippery, mercurial and
“’chameleonic” (Taggart 2000). If it is true that populism is not the first contested concept in the social

sciences, it is even more true that it has been contested both in essence and usefulness (Mudde 2017),

10 According to him, populism was to be regarded as an ideology postulating that “’the will of the people as such is
supreme over every other standard, over the standards of traditional institutions, over the autonomy of institutions and
over the will of other strata. Populism identifies the will of the people with justice and morality” (Shils 1956).

9



to the point that there is no common agreement on its definition even within the same scientific circle.
Paradoxically, the scholarship has recently come closer to a phase defined by Moffitt and Tormey
(2014) as “’a whole new level of meta-reflexivity”, that is, a phase where it is mainstream to approach
the issue of populism, by starting to lament “’the lack of clarity about the concept™ (Panizza 2005).

The academic debate is still suffering from a “’Cinderella complex” (Berlin 1968), and scholars are still
looking for the specific phenomenon which fits the term in a perfect and unique way. The contested
nature attributed to the concept of populism may be interpreted in two ways: either has the term been so
broadly used that it has lost its inner meaning and value, or is there something so special about it, that
the disagreement surrounding its core is just a sign of its intrinsic potential and vitality (Moffitt and
Tormey 2014). In any case, since a definition is essential for any kind of analysis in any field — this one
being no exception — the need to identify the core of populism — those features which persist no matter

the world region, the historical period or the ideology we consider — is indisputable and pressing.

1.1 What is populism? A definition for a highly contested phenomenon

Until the 1980s, scholars have agreed that there was simply no imperative core of populism.

The 1967 international conference on populism, organized by the journal Government and
Opposition", ended up without the identification of an essential set of features common to any such
manifestation (Taggart 2000). More than ten years later, Margaret Canovan (1981) was stuck at the
same dead point: she could not find a common nucleus for the phenomenon, because it was, essentially,
fragmentary and fractured. Any definition was indeed, at best, a simple description of the specificities
of the case under investigation.

Recognizing the objections that could potentially be addressed to his formulation, MacRae (1969)
made sense of the populist manifestation as an ideology, although specifying that it was not only that.
He considered populism’s non-European stem, which is a political development of modern Russia and
the USA, while at the same time acknowledging that its essence had evolved and transformed over
time, incorporating also elements of Western Europe’s thought. The crucial points of such an ideology
were the restoration dream of a good passed time, a feeling of belonging, and an anti-progressive
stance. Populism was, accordingly, a-political in essence, because it was not about politics, but not even

about economics, rather *’it [was] about personality, and about personality in a moral sense”.

11 The result of the conference was an anthology, edited by Ghita Ionescu and Ernest Gellner in 1969 under the title
Populism: Its Meanings and National Characteristics — a book which is to be regarded, following Paul Taggart (2000),
as “’the definitive collection on populism” (emphasis in original).

10



Analyzing Latin America during the 1940s and 1950s, and following a structuralist approach, the
phenomenon was defined as a particular regime administered by strong leaders who integrated
marginalized people in society (Cardoso and Faletto 1979; Hawkins and Rovira Kaltwasser 2019).

It was alternatively considered as a ‘’political syndrome” with some socialist implications, whose
foundation was to be found in the ‘’simple people”, bearer of all virtues (Wiles 1969). Consequently,
populism was a moralistic creed with anti-intellectual and anti-science trends, profoundly opposed to
the establishment; traditional; and nostalgic of a lost past which it attempted to project in the near
future. Populism was also identified as a political movement, and more precisely as ‘’a certain structure
of feelings which convinces people that they are part of something greater than themselves” (Minogue
1969). Tonescu and Gellner (1969) suggested to interpret the phenomenon as “’a sort of recurring
mentality appearing in different historical and geographic contexts as the result of a special social
situation™.

The interest in the formulation of an acceptable and agreeable definition of the subject intensified anew
starting from the 1990s — period in which a new wave of populism made itself feel — and it became an
almost exclusive feature of the political science. Since then, the phenomenon has been categorized in
every possible way and continues to be. The difference in precision between conceptualizations
elaborated before and after the 1990s, is to be found in the number of available cases of populist
manifestations to study during the two different time periods. Before such a date, scholars’ elaborations
of what the phenomenon might be, relied only on the examples of classical and twentieth century
populism. On the other hand, those academics who engaged with the populist development from the
1990s, had available more instances to consider, many of which belonging directly to their present
time: populism was thus a live reality to analyze. What is interesting of such last phase of definitions is
the fact that scholars tried to compare populist examples from different countries, linking Latin
America to Europe and so on.

Following an economic focus, populism was conceptualized as “’an approach to economics that
emphasizes growth and income distribution and deemphasizes the risks of inflation and deficit finance”
(Dornbusch and Edwards 1990), or alternatively, as ‘’the implementation of policies receiving support
from a significant faction of the population, but ultimately hurting the economic interests of the
majority”” (Acemoglu, Egorov, and Sonin 2013). Going on a different route, Jansen (2011) suggested to
conceive of populism as a flexible means rather than as a thing, and more precisely as a “’mode of

political practice”. Reconceptualizing it as a specific project of mobilization, he defined the

11



phenomenon as any ‘’sustained, large-scale political project that mobilizes ordinary marginalized social
sectors into publicly visible and contentious political action, while articulating an anti-elite, nationalist
rhetoric that valorizes ordinary people”. What makes of a popular mobilization a populist one is the
distinct populist rhetoric adopted by it.

Remaining in the domain of politics, populism has been alternatively described as ‘’a political strategy
through which a personalistic leader seeks or exercises government power based on direct, unmediated,
uninstitutionalized support from large numbers of mostly unorganized followers” (Weyland 2001). This
definition concentrates on populist actors’ deeds rather than words (Weyland 2017) and therefore
paramount importance is attributed to the figure of the leader, able to bypass institutionalized
organizations and attract people on the basis of his personal charisma. The populist leader, the only one
able to combat the enemy and save the nation, is supported by the mass of ordinary people, women and
men with whom he has established quasi-direct connections. Also Betz (2002) understood populism in
strategic terms, delineating it as being ’primarily a political strategy, whose political rhetoric is the
evocation of latent grievances and the appeal to emotions provoked by them™.

Definitions which conceive of populism as being either an ideology, a political discourse, a language, a
political frame, a political style, a kind of communication, a rhetoric or a political argument, are
connected by the same belief that such a development has to do first and foremost with ideas, and more
precisely with ideas about the concepts of ‘people’ and ‘elite’ (Mudde 2017). Even though one cannot
currently speak of an “’emerging consensus’ in the academic world, today the ideational approach is
doubtless the most used (Mudde 2017). For this reason, it is worth giving a look at the detail of the
aforementioned definitions before finally deciding which one is the most appropriate for the analysis of
the populist phenomenon.

The discursive categorization, which follows Ernesto Laclau’s thought, ‘’understands populism as an
anti-status quo discourse that simplifies the political space by symbolically dividing society between
‘the people’ (as the ‘underdogs’) and its ‘other ”’ (Panizza 2005 — emphasis in original). According to
Laclau (2005), the phenomenon emerges when the social space is divided in a dichotomous manner by
an internal delimitation, and a set of unfulfilled demands is shared by the marginalized social sector.
Out of this situation, populism discursively creates an enemy (institutions, the establishment) and an
oppressed party (the people): what counts here, is not the content of the vision but the way in which it
is articulated. Since for Laclau this scenario is also the basic functioning of the political realm, for him

populism is a synonym of politics.

12



Approaching the concept of discourse, Aslanidis (2015) better understands the populist manifetstation
as a discursive frame, i.e. as “’the systematic dissemination of a frame that diagnosis reality as
problematic because the ‘corrupt elites’ have unjustly usurped the sovereign authority of the ‘noble

299

People’”’. Frames are interpretation devices used to recognize and name complex events (Goffman
1974; Aslanidis 2015), allowing people to opt for a specific perspective in the understanding and
labeling of their experiences.

Knight (1998) denotes populism as a political style which does not *’relate to a specific ideology,
period or class alliance”, and which “’implies a close bond between political leaders and led”. He
recognizes that specific historical circumstances and events may appear a more fertile ground for such
a development, nonetheless clarifying that it “’can exist in ‘normal’, ‘non-critical’ times” (Knight
1998). Stressing the primary role of performative repertoires over ideological content, in a time of
increasing ‘’mediatization of the political”” and ‘spectacularization’, where politicians tend to be
increasingly regarded as ‘’pseudo-celebrities”, also Moffitt and Tormey (2014) found in “political style’
the best label to identify populism. Accordingly, the central elements of the phenomenon would be the
evocation of the people, the perception of a situation of crisis, and the disregard for good manners in
the political realm, while the focus of the definition would lie on the style adopted by populists in order
to depict a certain scenario. Since the way concepts are performed creates links of relation between the
performer and the audience, the action of performance has to be regarded as highly impacting, in that it
can transform or shape “’the audience’s subjectivity” (Moffitt and Tormey 2014).

Putting ideas at the center of the stage, the genus of populism has been equivalently found in a ’unique
set of ideas’” emphasizing a Manichean vision of the world, a homogeneous virtuous people, and
corrupt elites (Hawkins and Rovira Kaltwasser 2019). Regarding it as a forma mentis, Tarchi (2016)
proposed to understand the phenomenon as a “’distinctive mentality which identifies the people as an
organic totality artfully divided by hostile agents; ascribes to it natural ethical qualities; sets up its
realism, its industriousness and its honesty against the hypocrisy, the inefficiency and the corruption of
the political, economic, social and intellectual oligarchies, and claims the primacy of the people as the
source of legitimacy of political power, over all forms of representation and mediation”.

Following a similar stance, populism may even be labeled as a distinguished ‘’moralistic imagination
of politics'? [...] that sets a morally pure and fully unified [...] people against the elites[,] who are

deemed corrupt or in some other way morally inferior” (Miiller 2016).

12 Emphasis in original, removed here.
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For the purpose of this work, I have decided to embrace the definition proposed by Mudde (2004),

1 ©’that considers society to be ultimately

according to which populism is a thin-centered ideology
separated into two homogeneous and antagonistic groups, ‘the pure people’ versus ‘the corrupt elite’,
and which argues that politics should be an expression of the volonté générale (general will) of the
people”. A thin center distinguishes populism from full ideologies which envisage a more
comprehensive and broader vision of the world. The populist ideology is thus limited in content and
can attach itself to other thick or thin ideological trends. Populism, defined in these terms, encompasses
two opposites: elitism and pluralism (Mudde 2004).

As any other definition in the academic debate, also this one has been subject to criticisms'*. However,
since it delineates some basic features of populism widely shared by almost any other label (the elite
and the people), while minimizing the explanation of the phenomenon to an essential core not
encompassing characteristics of secondary importance like organizational aspects, leadership and
contextual backgrounds, it seems the most valid definition to use. The usefulness of Mudde’s definition

is witnessed by the large use made thereof by scholars: the thin-centered ideology formulation is indeed

the dominant theoretical framework in the study of populism.

1.2 Understanding populism

Mudde’s definition of populism is made up of three central elements: the people, the elite and the
general will. Since such concepts lends themselves to very subjective interpretations, it is fundamental
to understand how they are intended by the populist mind. In the final section of the present chapter,

then, an assessment of the consequences of the populist general will will be provided.

1.2.1 Who are the people?

The core of the entire populist formulation is represented by the notion of ‘the people’, a notion which
in turn defines the other two as its opposite (the elite) and its manifest expression (the general will)
(Mudde 2017).

One has soon to recognize that the concept of ‘the people’ is a rather vague one, being any description

thereof extremely subjective. The people is not a previously given reality, but rather and always a social

13 The concept of thin-centered ideology is derived from Michael Freeden’s understanding of ideology. He defined a thin-
centered ideology as “’one that arbitrarily severs itself from wider ideational contexts” and which has “’a restricted core
attached to a narrower range of political concepts” (Freeden 1998; Aslanidis 2015). Freeden, however, never mentioned
populism when giving examples of thin-centered ideologies in his works (Aslandis 2015).

14 See, among others, Aslanidis (2015) and Moffitt & Tormey (2014).
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construct. It is for this reasons that most academic attention has been focused here, to understand what
was meant, if anything, with such a term."” The expression ‘the people’ does not come alone in the
populist slogan: it is indeed accompanied by some moral reference or description — the people is always
“pure”, “’authentic” (Mudde 2017) and honest. Despite these connotations, however, the underlying
problem remains — what is the people? Who does the term identify? The implicit abstraction of the
notion makes it open to redefinitions, disputations, and even blurred uses. The notion is “’unusually
intractable” and its only fixed point is that it is extremely flexible (Canovan 1984). ‘The people’ can
refer to a specific cultural section of the entire population of a state, to a certain ethnic or religious
group, to a particular social class, to the indistinct mass of citizens: the term can be regarded as an
“empty signifier”, to use Laclau’s words (2005), a box to be filled with whatever specificities the
populist actor finds useful for his/her goals. Corollary of what just stated is that ‘the people’ might refer
to different entities according to how the term is denoted and by whom it is denoted: as a consequence,
there is no universal meaning in it which is common to any populist use. ‘’Who the people are will
probably vary from place to place” (Berlin 1968). ‘The people’ might thus be a certain societal segment
in Latin American populism, and a completely different one in Western European populism.
Paradoxically, the notion of ‘the people’ has in populism both inclusionary and exclusionary meanings
(Mudde and Rovira Kaltwasser 2012; Mudde and Rovira Kaltwasser 2011; Custodi 2017; Custodi
2016).

Following Canovan’s analysis of the word in the English language, it is possible to describe ‘the
people’ as referring to three diverse entities: the nation, the underdogs, and the common men/women.
The implications are that populism might appeal simultaneously to different categories, highlighting
respectively the unity and homogeneity of the community, the non-richness and non-high education of
the audience, and ordinary human values like family and simplicity (Canovan 1984). This is possible
because populist leaders tend to switch from one identification to the other according to the context
they have to deal with: in any case, the appeal to the people is a sounding one, for at the end of the day,
every human being feels to be part of such a group.

By claiming to speak in the name of ‘the people’, however, if populism aims at being politically
appealing, it has to explain such a concept in terms of some of the peculiar features of the target

community (Mudde 2017). Populism defends the ordinary people, those who are not taken into

15 Even though some scholars have investigated the concept of ‘people’, this specific imaginary community has been
understudied in comparison to the other imprecise conceptualizations of ‘nation’, ‘class” and ‘individual’ (Canovan
1984).
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consideration, the majority of the state. The expression may hence designate ‘’those left out”, “’those
who have somehow been damaged™,“’the have-nots™ (Berlin 1968). The unified group is described as
comprising ‘’ordinary, simple, honest, hard-working [...] and patriotic” (Lee 2006) men and women.
‘The people’ can, at times, refer to the demos, the sovereign people unheard and unsatisfied by
politicians and institutions, or to the ‘small’ people, those who are not part of big business companies
and the likes; but it could also be a community defined via its linguistic, cultural, religious and ethnic
marks (Zanatta 2002). The populist people might additionally be interpreted as an organic body which
imposes itself on all persons (Mény and Surel 2000; Zanatta 2002), being thus ’intrinsically linked to
super-individual actors” (Kogl 2010).

Taggart (2000) explains the abstract notion with reference to “’how many they are, who they are not,
and where they are” (emphasis in original). The same word ‘people’ highlights by itself the
numerousness of the subject, to indicate that they are indeed in the majority — and that, as a
consequence, the populist leader represents the majority of the community. The implicit concept of
number, however, is not to be hold as a synonym for plurality, pluralism or heterogeneity, for the
people is always conceived as a ‘’monolithic” bloc (Taggart 2000). There are neither differences nor
divisions inside such a group, and every single component is equal and the same as the others. Given
the lack of a specified identity, the populist people is generally described by subtracting features not
recognized as belonging to it. So, for example — especially in right-wing inclinations of populism — ‘the
people’ is neither made up of migrants, nor of minor ethnic groups; it does not believe in a God who is
not historically related to the country; and does not have multicultural traditions. The community in
which such a populist people resides is the “’heartland” (Taggart 2000). The heartland is a space where
positive, simple and traditional values are to be found, an imagined territory invoking the past golden
years which populists would like to bring back. The specialness of this fantastic land is given by the
fact that it can be attached only to an undifferentiated people, whose values and beliefs are those
defended by the populist leader; a land which is interested only marginally — if at all — in the
cosmopolitan and international influences coming from outside its borders'®. The concept of the
heartland helps to emphasize how the people of populism are not “’real’ but ‘’mythical”” (Mudde

2004).

16 It is important to distinguish here between such a sentiment of attachment to the land, and nationalism. Nationalism is
indeed about love for the entire nation, at the expenses of the external world. The feeling recalled in this context by
populists is instead a different one: its pride does not relate to the entire national community, but rather only to a part of
it — the pure people (Taggart 2000).
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It is clear at this stage, that ‘the people’ to whom populism refers, does not include the totality of
individuals living in a certain territory: “’the people is not everybody™, indeed it is “’[e]verybody of a
certain kind” (Berlin 1968). To ‘the people’ does not belong, for example, that part of society which
does not share historical or blood ties with the majority of the population, or those individuals who do
not contribute directly to the development of their community, but rather live on the efforts done by the
majority. The main outsider, the main alien in the process of ‘extracting’ the people from within the
people (Miiller 2015) is doubtless the elite. The elite is understood as a particular segment of society
which does not really fit in ‘the people’ because of its antithetical nature. The distinction between elite
and people might be realized following ethnical lines, although this is not always the case. What is sure
at any rate is that current politicians, bureaucrats, journalists, oligarchs, international multinational
corporations’ officials and the likes, are not to be treated as belonging to the people. The populist
people is not to be understood as following a special class-division line, as it was the case in the past
for communism and other -isms. Members of ‘the people’ therefore do not belong only to the working
class, nor are their appealed using just this reference — in practice they come from very different social
strata, cutting across any possible class division. ‘The people’ are thus not necessarily the poor, but
simply those individuals who feel ‘’disenfranchised and excluded from public life”” (Panizza 2005).
This reality is emblematic to show how the populist people is, in fact, a heterogeneous one, contrary to
what is repeated all the time by populists. Homogeneity and equivalence in ‘the people’ can be built
only with the creation of a common opposite/enemy: ‘the people’ becomes the group which
antagonistically opposes something bad (Arato 2013). Speaking of the supposedly real/ unity embedded
by ‘the people’, it is not only artificial and not representative of reality, but also a pure form of
pluralism denial. The people cannot be mixed, cannot have different ideas or ideologies, different
religions or ethnicities, because admitting their heterogeneity would be tantamount to admitting that
they have variegated interests and needs, and that consequently they might feel better represented by a
different political figure than the populist one, who instead claims to speak in the name of the whole
population.

Despite the many analysis carried out by scholars to grasp the inner meaning of the concept, no
unilateral description can be found which fits simultaneously all the peoples addressed by populist
leaders. For this reason, Mudde (2017) reminds that populism defines the people simply as ‘pure’, and

that any other descriptive label attached to the concept is to be regarded as a feature coming from the
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host ideology populism has coupled with: it could be, for instance, class or nation, in turn shifting the

connotation focus of the group from class division to ethnic lines.

1.2.2 Who are the elites?

The second element of the definition of populism we are considering is ‘the elite’. If the concept of ‘the
people’ has been more or less broadly investigated by the scholarship, the notion of ‘the elite’ has
instead remained theoretically marginal. Indeed, despite the attention reserved to the topic by
sociologists like Pareto or Mosca, the notion has not been so boadly investigated following a
specifically populist perspective. The way the elite is defined is antithetical to the people, and also in
this case the main connotation is moral: the elite is corrupt and disinterested in the needs of the
population. Even though it is usually defined ’ab negativo”(Mudde 2017), it can be described using
secondary features as well — however, also here one has to recognize that these characteristics are
borrowed from the host ideology attached to populism and are not typical of the phenomenon. For
example, the elite might be designed in ethnic lines, thus marking the difference between those in
power and those governed (this could happen in territories where many nationalities or ethnicities are
found to co-exist, colonization being an instance). There is only one circumstance in which ethnicity
and nativism are to be understood as independent elements of the populist ideology: the special case of
Latin American ‘’ethnopopulism”, merging nativism and populism'’ (Mudde 2017).

The elite is intended, broadly speaking, as incorporating any kind of elite: it can be political, economic,
intellectual, related to the media. It always stands for the ‘evil’, being only interested in the
accomplishment of its own privileges, and inevitably bearing the shame of having failed to satisfy the
citizens.

The existence of ‘the elite’ is possible only if also ‘the people’ is present and vice-versa, being the two
concepts complimentary. Populism is hence founded on the antagonistic relationship existing between
the two groups (Stanley 2008). The way elite and people are conceived allows to approach the world in
a bilateral way, creating a dichotomous strategy which is typical of the phenomenon. This Manichean
vision of the world always pits the good against the evil, the pure people against the corrupt elite,
highlighting the moral character which defines the populist concept. Populism has indeed been
portrayed as a moralistic rather than a programmatic conception (Wiles 1969; Mudde 2004). Entities

which are in reality multifaceted and changeable, become this way eternally bound to be something that

17 For instance, Bolivian president Evo Morales uses to distinguish and oppose the mestizo (corrupt) elite to the
indigenous (pure) people (Mudde and Rovira Kaltwasser 2017).
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would otherwise be temporary — pure and corrupt. In this sense, populism has even be compared to a
sort of “’secular religion” endowed of sacred messages and speakers, and acting not in the name of a
God but in that of the people (Zanatta 2002). The distinction between ‘the people’ and ‘the elite’ is not
so much empirical as normative (Mudde 2004). Specifically, the elite is corrupt not only because it
does not take into account the people’s demands, but also because it promotes unacceptable conditions,
defending, for example, segments of society which are not considered by populists as being part of
their group. Corruption moves along the lines of work or ethnicity, according to the social contexts in
which populism takes place (Miiller 2015).

The Manichean logic of the phenomenon is typical of all approaches which divide reality into two
groups — an in-group and out-group — where the members of both clubs become stereotyped, and the
defense of the place of belonging is essential along identity lines (Hawkins and Rovira Kaltwasser

2019).

1.2.3 The real meaning of the volonté générale

The third and final point of the populist definition I am considering is the general will of the people. By
being this a unitary community with common preferences and needs, also its volonté générale will be
articulated in a compact, homogenous fashion (Mudde 2017). The general will is basically an
expression of what is perceived by the homogeneous in-group as the common good. The exclusivity of
the people in the identification of the common good is paralleled by the exclusivity of the populist
leader in the proposition of specific policies responding to the needs of citizens: any solution presented
by mainstream parties advocates for special vested interests, while those advanced by the populist
leader are instead for the ultimate welfare of society. The populist leader plays a central role in the
political game because he knows what the general will is — after all he is one of ‘us’. The people sees
itself represented by someone who shares the same ordinariness and simplicity, or, to say it better, by
someone who gives the impression of being like us (it is indeed sufficient to think about Donald Trump
or Silvio Berlusconi to understand how the populist leader is anything but ordinary). So, if with the
notion of ‘people’, “’the partial group embodies the whole™, with the figure of the populist leader, ‘’the
leader embodies the partial group” (Arato 2013).

Populist leaders are rather different from mainstream representatives, embracing a behavior that is not
usually seen as appropriate in the political realm. Part of their ‘bad manners’ are ‘’the use of slang, [...]

political incorrectness’ (Moffitt and Tormey 2014), colorful and vernacular expressions, simplistic
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speeches, and the wearing of casual clothes. To be somehow credible in his/her battle against the elite,

it is essential that the populist guide is not a part of such a group — he/she is usually an outsider'®.

1.2.4 The people and the general will: populism vs. democracy

Populism, by claiming to speak for the people, aims at restoring a system where popular sovereignty, in
its purest form, be the guiding principle. Its objective is the realization of the general will, a will which
cannot be contained or controlled by any other check, for the people and only the people is the
legitimate locus of power. From such a mission, it seems that populism enhance democracy'" by
encouraging its basic component, that of the demos®’. Canovan (1999) shares this opinion, conceiving
of the phenomenon as a highly democratic one, for whatever the meaning of democracy, it surely
implies also power to the people. Modern democracy is understood by the scholar as displaying two
faces, a ‘pragmatic’ and a ‘redemptive one’: the first aspect would peacefully cope with individuals’
conflicting interests, while the second would aim at implementing ‘’a government of the people, by the
people, [and] for the people”, following the vox populi vox dei equation. Despite giving rise to a certain
tension, both faces are indispensable for democratic regimes, Canovan purports, to be called in such a
way. She claims that populism emerges precisely when the pragmatic aspect prevails over the
redemptive one, hence helping democracy to come back to its vital principle. Following her argument,
this means that even though populism does not support liberalism, it undoubtedly enhances democracy.
Such a reasoning evidently presupposes that ‘’democracy can be liberal or illiberal”” (Halmai 2018).
Accepting Canovan’s argument with some reservations, Arditi (2003) regards populism as a kind of
“’politics at the edges of democracy”. Accordingly, it surely has democratic principles (the continuos
claims done in the name of the people, the goal of restoring people’s power), but their exasperation
may also turn them into authoritarian values (like pluralism rejection or disregard for checks and

balances), despite maintaining a certain ‘’democratic fagade™.

18 The status of outsider can be attributed on the basis of a party/politician’s position with respect to the party system.
Basically, an outsider is someone who gains visibility as an independent candidate or via a newly established party, and
not through his/her association with a mainstream organization (Barr 2009). As an outsider can be classified also
someone linked to a party which is not new but marginal to the political system, or someone who was previously known
to be connected to a mainstream organization but who later distanced himself/herself from it, by becoming independent,
associating himself/herself with a marginal/new party, or profoundly reshaping his/her own originally mainstream
movement (Barr 2009).

19 The notion of democracy — as that of populism — is a highly disputed one in the academic debate (Rovira Kaltwasser
2012; Plattner 2010; Canovam 1999).

20 The word ‘democracy’ — from the Greek demos — indicates a practice whereby the people govern, following the
principle of majority rule (Spadaro 2006; Plattner 2010).
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Similarly, it has been said that populism cannot be defined as intrinsically anti-democratic (Mény 2005;
Mény and Surel 2002; Mudde 2013); or that it is neither democratic nor anti-democratic per se, being
surely compatible with democracy for it promotes the interests of the majority (Worsley 1969).

If, on the one hand, Ténnsj6 defends with no limitations the phenomenon we are considering —
assessing it as the best form of democracy that can exist — on the other, Rovira Kaltwasser is of the
idea that populism can be either positive or negative for democratic regimes, in that it simultaneously
fosters the inclusion of previously unheard societal segments, while opposing political contestation
(Rovira Kaltwasser 2012).

An important part of the doctrine, however, seems not to support such approaches, and referring to a
conception of democracy which is profoundly based on constitutionalism and liberalism, it has less
reasons to conceive of populism as a corrective for democratic regimes, judging it instead as a
degeneration inherently conflictual with modern democracy (Urbinati 1998; Halmai 2018; Pinelli
2011; Rummens 2017; Abts and Rummens 2007; Spadaro 2016; Huq and Ginsburg 2018; Akkerman
2003; Plattner 2010).

Accordingly, populism arises from within democratic regimes (Urbinati 1998), but its understanding of
democracy is limited to the only principle of people sovereignty intended in a majoritarian sense*!
(Mény 2005; Abts and Rummens 2007; Plattern 2010; Mény and Surel 2002; Blokker 2019b). The
modern interpretation of democracy, on the other hand, claims that majority will is not sufficient to
have a democratic regime (Kolakowski 1990; Plattern 2010), for one also needs liberal
constitutionalism? (Plattern 2010; Mény 2005; Mény and Surel 2002; Halmai 2018). The latter is,
“’broadly defined, [...] the practice and method whereby limits on governmental powers are established
and maintained [...] [in a way that promotes] the rule of law over the rule of men” (Hasebe and Pinelli
2013). Essentially, liberal constitutionalism makes it so that constraints on the will of the majority,
checks and balances, and fundamental rights are guaranteed (Miiller 2017; Halmai 2018). In a sense,
one may conceive of modern constitutional democracy as stemming from a perfect tension between
majoritarianism and respect for minorities’ and individuals’ rights, that is a “’democratic pillar” and a

“’liberal pillar” (Abts and Rummens 2007; Spadaro 2016; Plattner 2010; Mény 2005; Mény and Surel

21 Akkerman (2003) notes how the populist notion of unconstrained and non-limited popular will has nothing to do with
democratic principles.

22 Liberal constitutionalism is based on the rule of law. Even though it is understood as an essential component of modern
democracy, it is in reality an independent concept from that of democracy intended in its pure form (Mény 2005; Mény
and Surel 2002; Spadaro 2016). However, it is noted how pure democracy, intended as a mere procedure, could not
work without the limits imposed by constitutionalism — thus indicating the latter’s extreme weight in the functioning of
the democratic process (Spadaro 2016).
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2002). It is important to emphasize, however, that such pillars are marked by *’co-originality™,
meaning that they cannot exist separately in a liberal democracy, being rather dependent on each other,
and essential for each other (Rummens 2017; Abts and Rummens 2007). The emphasis on majority will
typical of the phenomenon under investigation — coupled with its non-consideration of minority groups
(the protection of whom is usually guaranteed by liberal constitutionalism) — brings with it the risk of
what de Tocqueville calls the*’tyranny of the majority” (Rovira Kaltwasser 2012). It is essential, in a
(liberal) democratic system, that the people be not treated as a homogeneous community, but as equally
important and free individuals (Urbinati 1998; Rummens 2017). Since persons’ needs, opinions, beliefs
and perceptions change continually, it is not possible to identify them all in a single will of the majority
whose endurance is more or less eternal (Abts and Rummens 2007; Rummens 2017). These latter
elements of liberal democracy are, however, absent from populism, which indeed holds the people as a
monolithic bloc whose aspirations can be caught by a single leader. Populism is, consequently, deeply
at odds with liberalism (Urbinati 1998; Mudde 2013) and constitutionalism (Spadaro 2016; Plattner
2010, Akkerman 2003; Miiller 2017; Miiller 2015b). Despite the phenomenon’s claims to be
democratic, as noted above, it is not possible to conceive of democracy on the only base of the
majoritarian pillar, for also the liberal one is essential (Rummens 2017). More precisely, liberalism is
“’a constitutive precondition for democracy”’, and so intended it makes no sense to talk of ‘illiberal
democratic regimes’ (Halmai 2018). But even when concentrating on the majoritarian/democratic
pillar, populism’s communitarian approach toward the people — never regarded as individuals but
always as a homogeneous group — poses some problems. Indeed, majority will implies that rule be in
the hands of the most, not in those of the equals. The same observation was expressed by no less than
Montesquieu, according to whom “’democracy is corrupted [...] when the spirit of extreme equality is
assumed [...]”” (Urbinati 1998), for democracies derive instead from political conflict (Lefort 1988;
Rummens 2017; Corrias 2016).

Urbinati (1998) notes that populism — in light of its disregard for the separation of powers, the system
of checks and balances, and minorities’ rights — cannot be defined ‘’an expression of democracy”, in
that it lacks its basic principles. The populist understanding of democracy is thus “’irreconcilable” with
that promoted by liberal constitutional democracy; and democracy intended without liberal
constitutional constraints becomes weaker (Akkerman 2003).

Analyzing more in detail the institutions of liberal constitutional democracy, then, there emerge further

incompatibilities between the same and populism. First of all, liberal constitutional democracy can be
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understood as a regime where the rule of law prevails, and where free and fair elections are carried out
(Pinelli 2011; Huq and Ginsburg 2018). In such a system, representation through elected politicians
plays a crucial role, for it allows (all) individuals to have their differentiated interests taken into
consideration. But as Pinelli (2011) observes, such a safeguard has its costs in terms of people
sovereignty, for it implies that MPs cannot be deprived of their mandate during its implementation,
even if their actions go too far from what electors expected from them (the so-called prohibition of the
imperative mandate). On its side, populism — which does not question representation per se (Pinelli
2011; Miiller 2017; Miiller 2016; Miiller 2015; Miiller 2015b; Miiller 2014) but rather regards it as just
a formal act, in that the people have all the same interests (Corrias 2016) — is at odds with the rationale
of the imperative mandate’s prohibition, preferring at its place a system of MPs recalls, for politics
must always be aligned with people’s will (Pinelli 2011). Another feature of liberal constitutional
democracy of paramount importance for the diffusion of pluralism, is the separation of powers. As we
shall see more in detail in sections 1.5.2 and 1.5.3 of the present work, the power of judges and
constitutional courts has increased much starting from the 1970s, thus triggering the opposition of
populists (Akkerman 2003). Indeed, by being these bodies non-majoritarian, they contrast with
populism’s focus on majority will in that they cannot represent the majority because never elected by
the people, thus lacking democratic legitimacy (Pinelli 2011; Corrias 2016).

Another fundamental institution for the functioning of a liberal constitutional democracy — derived
from the principle of separation of powers — is the Parliament, intended as place of representation and
locus of legislative procedures. Recently, such an institution has experienced a decline in importance
and a decrease in power, due mainly to the effects of globalization, the diffusion of technocracy, the
crisis of politics (see section 1.5.2), and the rise of populist forces (Fasone forthcoming). Populism,
indeed, tends to have a certain disregard for the legislative branch: its representation-related component
is totally disregarded — for the Parliament takes into account also those segments of society not usually
considered by populist parties, thus lacking a real representation function — and its functioning is
deemed too slow and opaque (Taggart 2002; Fasone forthcoming; Urbinati 1998). Populists’ favorite
way to draft bills is indeed the decree, for the latter does not need going through complex phases of
discussion, and is not the result of a plural (and uncomfortable) debate among different opinions
(Urbinati 1998). As a consequence, when populists reach the government, the legislative production of
their country is switched onto the executive at the expenses of the Parliament, and decrees become the

ordinary way to govern (Blokker 2019; Blokker 2020). As Spadaro (2016) notes, when populism is in
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power, there is an abuse of urgency decrees — a point upon which we will focus broadly when
analyzing Italian populist governments in chapter 3.

In conclusion, therefore, if populism has a certain tendency to hinder all other institutions but the
executive — which is indeed strengthened and centralized — the legislative branch is probably the most

affected one, being as it is, almost completely bypassed and replaced (Urbinati 1998).

1.3 Historical birth of populism

The phenomenon of populism is not a new one emerging for the first time in the twenty-first century,
but rather a development of the second half of the nineteenth century, taking place “’on both sides of
the Atlantic” (Rovira Kaltwasser et al. 2017). The first historical examples of populist movements are
to be found in Russia and the USA, and are named ’founding populisms” (Hermet 2001; Skenderovic

2017).

1.3.1 The American People’s Party

The scholarship agrees on identifying the first populist manifestation in the American People’s Party,
also known as the Populist Party (Skenderovic 2017; Canovan 1981; Taggart 2000). Such an
organization was born out of the conflicts left by the Civil War (1861-1865). The USA was at the time
divided between a rich and developed North, and a poor and underdeveloped South. More precisely,
political and economic power was concentrated in the industrial, urban North; while the rural South
relied on agriculture as its main form of subsistence. The social, political, and economic tensions
emerging from such a divide were mirrored also in the values embraced by the people living in the two
areas. The Southern ordinary farmers regarded themselves as a ‘’morally superior community’” because
of their link with tradition and the land, while the bureaucrats and decision-makers living in the North
were considered decadent and vicious (Zanatta 2002). The most contested issue of the period was
money. After the introduction of paper currency during the war, post-Civil War public opinion was
divided into those in favor of making greenbacks representative of gold reserves, and those in favor of
making paper money itself have value. The party system was made up of two giant parties, usually
voted according to regional lines: the Republicans — supported by the North — and the Democrats — the
party of the South (Taggart 2000). The conservative Republican Party was inclined to keep the gold
standard; the Democrats, on the other hand, initially tried to propose a compromise formula with silver,

to eventually stand for the gold standard as well. Southern and Western American commercial farmers,
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agricultural workers and lower middle-class merchants felt that neither their party, nor its rival, were
truly representative of their interests (Taggart 2000). They also felt cheated by the system. The recent
railroad system — which was supposed to facilitate the transportation of agricultural products across the
continent — by being handled by monopolistic corporations, imposed on the farmers impossibly high
costs of use (Canovan 1981). Additionally, farmers — in need of credit to finance their working tools —
were heavenly dependent on banks, and very often fell into debt (Miiller 2016; Canovan 1981). The
gold standard policy proposed by the two main parties had important economic consequences for the
common people, for, if implemented, it would have meant that the formers were to work more just to
maintain the economic situation they already had. The People’s Party was thus founded in 1891/1892
as a protest party fueled by feelings of “’anger and resentment” (Miiller 2016), deriving from the
convergence of many farmers’ alliances in the South and Midwest of the country (Skenderovic 2017).
The party was supported by farmers and merchants from the South and the West, hard-working people
devoted to the family, who found themselves exploited victims of a system of vested interests. It was
them to carry the tax burden, it was them to excessively pay for credit, it was them to be deprived of
workable land because of the increasing power of the corrupt railroad corporations (Hofstadter 1969).
They cultivated a kind of hostility toward bureaucrats, plutocrats and politicians, depicting them as
unmoral, vicious, betrayals wrecking the original project of a representative America. They conceived
their country in a dichotomous way, having on the one side people who worked hard, and on the other,
a numerically small elite who did not. Via the People’s Party, they demanded the regulation of currency
on a national base; state-ownership of railways; limited taxation and a progressive income tax; the
redistribution to settlers of excess non-used land owned by corporations; the direct election of the
Senate; the introduction of direct democratic devices; and immigration restrictions (Postel 2007;
Skenderovic 2017; Taggart 2000; Canovan 1981; Hofstadter 1969). Acting in the name of the common
people, the People’s Party was seriously convinced that it had the capacity to change the situation: the
people were overwhelmingly more and united, while the elite was just a couple of men. At the 1892
elections, the movement received important support for being just a third-party force, but eventually its
leader never made it to the executive. Even though the party claimed to speak on behalf of the whole
American population, its appeal was in fact rather limited: the middle class was not persuaded by it, nor
were many farmers outside the Southern and Western regions of America, whose agriculture was more

diversified, and who were not so dependent on the world market as the farmers in the South and West
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(Hofstadter 1969). Four years later, for strategic reasons”, the movement decided to nominate a
Democratic candidate — choice which will mark its death*.

The People’s Party was a real bottom-up organization advocating for change in the direction of the
common people. Set up in a spontaneous way, it is remarkable how the party was neither driven by a
specific doctrine postulated by some American theorist, nor was it led by a charismatic leader (Berlin et
al. 1968).

The party’s populist message was embodied in the Omaha Platform’s preamble:

“’[We] meet in the midst of a nation brought to the verge of moral, political and material ruin. Corruption
dominates the ballot-box, the Legislatures, the Congress [...] The fruits of the toil of millions are boldly stolen
to build up colossal fortunes for a few [...] We have witnessed for more than a quarter of a century the struggle
of the two great political parties for power and plunder [...] [W]e seek to restore the government of the

L)

Republic to the hands of the ‘plain people” .
(People’s Party 1978; Taggart 2000)

The assessment of the People’s Party has been divergent and controversial. The organization has, at
times, been described as a ‘’healthy”” phenomenon (Hicks 1961; Canovan 1981), as a very democratic
experience (Goodwyn 1976; Taggart 2000), as a progressive movement (Pollack 1967; Canovan 1981).
But — especially after the advent of McCarthyism in the early 1950s — it has also been portrayed as
reactionary and nativist (Hofstadter 1995; Taggart 2000), a sort of “’political neurosis” (Hofstadter
1964; Canovan 1981).

1.3.2 The Russian narodnichestvo

The second phenomenon identified as founding father of populism comes from Russia. Here populism
was born in a movement later named narodnichestvo® (the word narod, from which the term is
derived, means ‘people’/’folk’). At the time of its development, between the 1860’s and 1870’s, Tsarist
Russia was a backward, autocratic region in which tyranny was the norm. Political parties and

organizations were forbidden, and radical activities could be carried out only in *’small conspiratorial,

23 In order to nominate a Democratic candidate, who would in turn accept the nomination, the People’s Party abandoned
its radical agrarian program to concentrate on the only issue of money, supported also by the Democrats: the free
coinage of silver (Taggart 2000; Hofstadter 1969).

24 Populism in the US, however, will not die with the dissolution of the People’s Party — it will re-emerge in the twentieth
century with Louisiana’s governor Huey Long and Alabama’s governor George Wallace, to last until our days.

25 The word has been translated into English with ‘populism’ because of the same semantic origin of the two expressions —
the ‘people’. This translation has, however, been contested by some scholars, for whom it would be unsuitable (Taggart
2000). Among those who regarded narodnichestvo as a phenomenon of its own, there was Walicki (1969), who showed
opposition to categorize it as a form of populism.
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circles” (Canovan 1981). Industrialization still had to take root, and the nine-tenth of the Russian
population lived on agriculture (Berlin 1994). Those being confronted with the worst life conditions
were the rural people: until 1861 peasants were subdued to their owners, having no rights at all; and
even when, after a decision of Tsar Alexander II they were emancipated, they still had to pay a fee in
order to become possessors of the land they had been working forever. This notwithstanding, the
peasantry showed a certain loyalty to the Tsar, and its situation was deemed unacceptable only by a
small percentage of the Russian population, namely the educated youth making up the elite of the
country — the intelligentsia (Hawkins 1999). It will be exactly this learned segment of society that will
enact the first manifestation of Russian populism.

The narodnichestvo was made up of students going to university, with a certain Western orientation of
thought. The theoretical background of the populist movement was deeply influenced by some of the
radical ideas spread in Russia since the beginning of the century. More precisely, the narodniki (those
who went to the people) were inspired by the Slavophiles® for their idea of the peasant commune — the
obshchina®’ — as a place of “’cooperation and fraternity”” (Canovan 1981); and by Herzen, for his
invitation to take care of the miserable people. In his words, indeed: *’[t]he people suffer much [...]
[T]hey are [...] waiting for [...] apostles — [...] men who will never divorce themselves from them,;
men who do not necessarily spring from them, but who act within them and with them” (Venturi 1960;
Canovan 1981). Russian populists were inspired also by Chernyshevsky, whose main goal was the
wellbeing of the people; by Lavrov’s reasoning that the education of the elite had been possible only
thanks to the efforts of the mass; and most importantly by Bakunin, one of the founding fathers of
anarchism, who truly believed that the people only needed a push to start a revolution (Canovan 1981).
None of them was a populist, nor had they in mind to set up a fully-fledged populist movement, yet
their ideas proved fundamental. The decisive spark bringing the intelligentsia to act came from
Bakunin’s creed that the young students had with no doubt to “’go to the people” (Wortman 1967;
Ulam 1998; Taggart 2000). It was because of this persuading invitation that in the summer of 1874 the
students decided to leave their books, go to the countryside, and preach the people on how they were

the legitimate owners of the land. Maintaining a very romanticized idea of the peasantry, the young

26 The Slavophiles were a conservative, nationalist group active in the 1840s and 1850s, defending Russian traditions
against any form of modernization imported by the West (Walicki 1977; Taggart 2000). In light of the developments
unfolded in the Western world and of the consequences thereof on the people, the group accused the West of having lost
a social harmony that Russia still preserved (Canovan 1981). For the Slavophiles, the only way for westernized
Russians to spiritually recover, was to come back to the people and learn from them the traditional values of
“’community life”” (Walicki 1977).

27 The obshchina is more broadly described as an “’idealized egalitarian peasant community” (Taggart 2000).
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intellectuals expected them to be truly longing for a revolutionary moment (Skenderovic 2017), so that
it was pretty disappointing when they realized that their aspirations were not shared by the rural
population (Canovan 1981). This brought about a change in the movement’s strategy: instead of
showing themselves as leading the masses toward a revolution, the intelligentsia had to take as an
example the attitudes and wisdom of the peasants, to learn from their almost sacred life. Also this
experiment failed®®, with many students being arrested — sometimes delivered by the same suspicious
peasants (Rovira Kaltwasser et al. 2017; Canovan 1981).

The narodniki conceived of the peasants as being innocent paladins of the truth, “’martyrs” (Berlin
1994) close to a kind of lifestyle and moral practices which Russia was to preserve in order to save
itself from decadence. An ethnic line can be discerned in Russian populism, portraying the country’s
values as better than Western ones — the narodnichestvo was indeed a left-wing oriented movement
with an emphasis on nationalism.

Considering its particularities, Russian narodnichestvo might, at first sight, be regarded as something
other than populism. The idealization and “’glorification” (Hawkins 1999) of the rural people was
carried out by the outside: it was not the peasants who wanted to make themselves heard, but the young
women and men coming from the cities who suggested them to realize their potential. Russia’s late
nineteenth century populism is in fact the only example of populism carried out by an intellectual elite
and not by ordinary people. For this reason, it has been described as “’peculiar’ and even
“’paradoxical” (Zanatta 2002). However, one should not be persuaded to adopt a simplistic reasoning,
for by analyzing the phenomenon more deeply, it becomes clear that narodnichestvo was exactly a
form of populism. The narodniki, indeed, acted in the name of the people to realize their will and
opposed the at-the-time-current political establishment because of its exploitation of the rural masses
for its own interests.

The Russian term narodnichestvo has oftentimes been abused, being associated with a variety of
diverging meanings and phenomena — for this reason, it is pressing to clarify such a semantic issue
(Walicki 1969). To the expression is usually ascribed more or less any revolutionary activity carried out

in Russia from the late nineteenth century until the 1917 socialist revolution, thus creating analytical

28 After the failure of the ‘go to the people’ movement, the students realized that the only way to stop the oppression
perpetuated by the state on the peasantry was to attack the state itself, for the people were not ready to engage in a
revolution (Taggart 2000). As a consequence, what had been until that moment a peaceful populist movement, turned
into a terrorist machine, to split and reshape in different ways as time went on (Taggart 2000). The divisions were
mainly due to ideological differences concerning the use of violence — initially vehemently opposed because alien to the
idea of going to the people. The successive reformulation of the original narodnichestvo — whose ’link to populism was
only fragmentary ** (Taggart 2000) — reached its highest point in 1881 with the assassination of Tsar Alexander 11, after
which the movement disintegrated (Berlin 1994).
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confusion. Pipes (1964) identified two meanings for narodnichestvo: the first one conceived of it as a
theory praising the poor, uneducated people over the elite; while the second one regarded it as an elitist
conviction that Russia could *’by-pass capitalism”. Both understandings seem, however, to go in the
wrong direction, as also Walicki (1969) noted. Keeping the second acceptation of the term aside
because of its clear reference to Marxism, and considering only the first one — that which focuses
explicitly on the relationship between the people and the elite, without centralizing the economic
question — it 1s clear that in it no distinction is done, for example, between the ‘going to the people’
movement of the first second half of the 1800°s and the terroristic organizations created in a second
moment. Following this interpretation, both groups would fall under the same label, despite the obvious
differences in actions and thought. For this reason, by relying on an approach abundantly followed by
scholars in the last 30 years, Russian founding populism is here understood as indicating the ‘go to the
people’ movement which originated in the mid 1870’s, relying heavily on pre-existing theoretical
streams which cannot be defined populist, and which had as a goal the accomplishment of a social

revolution carried out in the name of the people, by the people and for the will of the people.

Russian and American populisms have been regarded, despite the many differences between the two
phenomena, as two cases of agrarian radicalism (Canovan 1981). The two phenomena have indeed
some common features: both appealed to the virtuous and honest people — celebrating it as a
homogenous body — and both opposed the corrupt establishment, trying to overturn it. The
divergencies between the two cases might thus be attributed to the diverse geographical, historical and
social contexts in which the two movements developed (Rovira Kaltwasser et al. 2017). Also, both

populist instances embodied a left-wing orientation coupled with a feeling of nationalistic pride.

1.4 Marriage between populism and ‘host’ ideologies: different families

As explained above, populism is a thin-centered ideology which uses to combine itself with full
ideologies. Following the classical left/wing divide, populism can thus attach itself to either the right or
the left of the political spectrum, creating different theoretical articulations — left-wing populism and
right-wing populism. By coupling with the left or the right, populism adopts some of the values
embodied by the ‘host’ ideology which are not inherent in its nature, shaping and adapting them
according to its vision of the world. Since populism is not a comprehensive ideology, the reliance on

right/left approaches allows it to formulate a broader understanding of the world. This does not mean,
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however, that each populist movement adopts exactly the same left/right features. Populism’s volatility
is evident also in the selection of specific issues and refusal of others, while its changeability manifests
itself in the temporary adoption of ideological elements which might eventually be dropped. However,
even recognizing that not all right/left-wing populist parties in the world focus on exactly the same
agenda issues, and that some of them may adopt more left/right items than others, it is still possible to
outline what appears as the most common features of populism once it becomes left- or right-wing
oriented.

But right-wing and left-wing political ideologies are not the only ones to which populism can attach
itself to, for it can indeed rely also on legal doctrines coming from the law world. The best example in
this sense is provided by the ideology of constitutionalism, which populism not only embraces but
profoundly changes. At the end, constitutionalism is completely deprived of its natural identity and

becomes a tailored version of the populist phenomenon: populist constitutionalism.

1.4.1 Right-wing populism

An anti-immigration stance is undoubtedly the most important approach adopted by right-wing
populism, coupled with a deep nationalistic stand (Fenger 2018). As a consequence, right-wing populist
parties tend to reject a multicultural understanding of society and to oppose cosmopolitanism and
globalization (Rovny 2013), while emphasizing security issues and low and order (Betz 1994). In the
specific case of Western Europe, to fight against immigration means most of all to fight against non-
European immigration; while rejection of globalization implies especially opposition to the process of
integration of the European Union. Right-wing populist parties are usually conservative with regard to
family values and traditional gender roles. They defend the so-called ‘traditional family’ made up of
mother, father and children, generally opposing same-sex marriages and adoptions by homosexual
couples. In this sense, it has been noted by Akkerman (2015) that right-wing populist parties tend to be
even more conservative than mainstream right-wing parties, which are instead rather liberal as far as
gender and family issues are concerned. However, even though right-wing populism is not in the
frontline regarding gender issues, the story is different when such an item is connected to immigration.
Since the beginning of the century, migrants arriving to Europe have been predominantly Muslim. They
have brought with them the customs and habits of their countries of origin, including the wearing of the
veil for women. Right-wing populist parties have thus opposed such a practice on grounds of

discrimination, submission and security reasons. Right-wing populism has an Islamophobic stance, it
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defines Islam as a dangerous, backward and oppressive religion, incompatible with the superior values
of Christian civilizations. Concerning gender issues, therefore, right-wing populist parties are somehow
“’Janus-faced”: they instrumentally emphasize gender equality and freedom of choice when these are
related to immigration; otherwise they are conservative about abortion, childcare and women’s
opportunities in the labor market (Akkerman 2015).

What is less clear about these parties is their stance on economic matters, for some scholars have noted
contradictory and even incoherent approaches to economic issues (Fenger 2018). Early studies of right-
wing populist parties agree on considering this party family as promoter of neoliberalism, advocating
for little or no intervention of the state and tax reduction. This situation has changed, however, and
today’s parties seem instead to be increasingly more oriented toward an approach of welfare-
chauvinism, legitimizing state intervention in the economy only for compatriots but not for
foreigners/immigrants. Right-wing populist parties’ position is now one of economic nationalism, in
favor of an active state in the economy (Mudde and Rovira Kaltwasser 2011). However, it could also be
the case that these parties adopt simultaneously economic policies of a liberal kind and economic
policies which have nothing to do with liberalism — this in order to broaden their electoral support
(Mudde 2007). On this regard, Germani noted how the coexistence of right-wing and left-wing
ideological elements has never been so much accentuated as in the case of populism (Curtis 1985).
According to Rovny (2012), trying to understand the economic stances of right-wing populist parties in
order to categorize them as following a certain approach may not be useful at all, for these parties tend
to focus on their most sensitive issues, avoiding clearness on other secondary items. By being
deliberately ambiguous on specific questions, or avoiding talking about them altogether, right-wing
populist parties would adopt a ‘blurred position’ (Rovny 2012). This strategic choice would indeed
allow them to gain more votes, or conversely, to avoid losing some.

The basic declination of populism, the us versus them opposition, translates in right-wing populism into
nativism and xenophobia: right-wing populism thus has an “’exclusionary character”” (Mudde and

Rovira Kaltwasser 2011; Mudde and Rovira Kaltwasser 2012; Custodi 2017; Custodi 2016).
1.4.2 Left-wing populism

Compared to right-wing populism, left-wing populism has received far less analytical attention in the

academic world. As March (2007) rightly noted, ‘’the voluminous populism literature barely defines
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‘left populism’ as a concept®’. However, it is still possible to outline what different scholars regard as
some characteristic items of this party family.

If anti-immigration stances are the key strength of right populism, left-wing populism moves in a
different direction. Opposition to immigration seems not to be among the agenda items of left-wing
populist parties, nor are identity-related issues. Left-wing populism is not nationalistic in the sense of
right ideologies, rather it is nationalistic in a non-ethnic fashion, and for this reason it may be defined
patriotic (Custodi 2017). Even though stances concerning family and gender issues are not usually
exposed in a straightforward way, there seems to be a general tendency on the side of left-wing populist
parties not to be conservative, especially in Europe. Concerning the economy, left populism attributes a
central role to social and economic rights, advocating for state intervention and opposing neoliberalism
(March 2007).

With regard to Western Europe and the specific institution of the European Union, scholars disagree on
which is the precise stance adopted by left-wing populist parties toward it. Some authors suggest that
these parties are, like right-wing populist parties, eurosceptic (Halikiopoulou et al. 2012). Some others,
instead, regard left populism as encompassing a different approach toward the union than right
populism. Left populism would indeed defend the communitarian project — even emphasizing further
integration — while at the same time criticizing some of the working methods and results of the union
(Custodi 2016; Custodi 2017).

Coming back to populism’s dichotomous vision of the world, it is maybe here that the two variants of
the phenomenon differ the most — especially in the construction of ‘the people’. If right-wing populism
conceives of the people as a unitary body made up of individuals sharing the same nationality,
ethnicity, religion and language, and places all those who are not part of ‘the people’ in the category of
‘the other’; left-wing populism is more open-minded, more egalitarian. Accordingly, ‘the people’ is
regarded as a heterogenous subject that can include *’different social classes, ethnicities, religions and
sexual orientations” (Katsambekis 2017). Nativist features are not part of left populism’s conception of
‘the people’, nor are ethnic groups of any other kind relegated to the category of ‘the other’. For this
reason left populism has been defined ‘inclusionary’ (Mudde and Rovira Kaltwasser 2012; Mudde and
Rovira Kaltwasser 2011; Custodi 2017; Custodi 2016).

Finally, if out of the field of populism right-wing ideologies are usually opposed to left-wing
ideologies, right-wing populism does not oppose left-wing populism nor vice-versa: both declinations

oppose indeed ‘the elite’.
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1.4.3 Populist constitutionalism

Political ideologies are not the only ideologies populism can couple itself with. Host ideologies can
indeed be picked also from the legal arena, with constitutionalism representing the best case in point.
The legal doctrine of constitutionalism is appropriated by populism in a so deep way that it becomes a
tailored version of the same, namely populist constitutionalism*’. Populist constitutionalism is thus to
be understood as “’a type of constitutional practice or discourse that pursues, defends or encourages just
that kind of moralistic imagination of politics [...] [that] involv[es] a binary opposition between "two
homogeneous and antagonistic camps” ** (Walker 2019).

This variant of constitutionalism is extremely different from modern liberal constitutionalism (Blokker
2019; Blokker 2020; Corrias 2016; Mudde 2013), the latter intended, as we have seen, like ‘’typically
hing[ing] on a written constitution that includes an enumeration of individual rights, the existence of
rights-based judicial review, a heightened threshold for constitutional amendment, a commitment to
periodic democratic elections, and a commitment to the rule of law”’ (Ginsburg, Huq, and Versteeg
2018). Essentially, liberal constitutionalism might be understood “’as pluralism-preserving and rights-
guaranteeing” (Miiller 2017).

Populist constitutionalism, instead, consists of four main dimensions: a focus on the popular will as a
justification for intervention, a majoritarian approach as the main modus operandi, an attitude toward
the law that can be called legal resentment, and an instrumental use of the constitution as concrete
approach to the law (Blokker 2019; Blokker 2019b)*. By focusing primarily on the popular will as far
as the creation of constitutions is concerned, populist constitutionalism aims at elaborating laws totally
and comprehensively representative of the people, being this considered by populism as the ultimate

locus of power with no limitation of any kind. In this sense, the populist constitution is a constitution

29 The notion of populist constitutionalism may seem a ‘’contradiction in terms” (Miiller 2015b). Indeed,
constitutionalism supports ‘’the rule of law over the rule of men” (Hasebe and Pinelli 2013); while populist
constitutionalism is instead so organized as to prefer the rule of men over the rule of law (Corrias 2016; Urbinati 1998).
The combination of the two notions appears, consequently, incoherent (Walker 2019). This has been clearly expressed,
for example, by Halmai (2018) who finds the combined expression an ’oxymoron altogether”’.

30 For the explanation of populist constitutionalism, I have relied on the theory proposed by Blokker (2019b; Blokker
2019). Before Blokker, however, Corrias (2016) already analyzed such a combination, de-structuring it into three main
inherent and related components. Accordingly, populist constitutionalism would claim a specifically delineated
constituent power, a certain and very extensive scope of popular sovereignty, and a precise constitutional identity. As far
as the constituent power is concerned, populism vindicates an “’absolute primacy”’ of the people over the same
constitution and its rules, thus advocating for ’the primacy of politics over law”’. Consequently, the scope reserved to
popular sovereignty is very extensive, indeed absolute. The concept of constitutional identity is intended mainly in
nationalistic, historical and mythical terms, being the constitution regarded as a document representative of the people
as one entity with its own unitary and totalitarian features and values.
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marked by a majoritarian — and consequently an exclusionist — rhetoric, which places itself in open
opposition to pluralism (for the people are, following a populist conception, just one homogeneous
people). Legal resentment, then, is expressed by populist constitutionalism in its non-consideration of
laws as neutral and super-partes. Any legislative bill, constitution included, is indeed contemplated as a
partisan and political legal act, available for the accomplishment of the national interest. As a
consequence, the constitution is not anymore a rigid document intended in an almost eternal way, but
rather an object to instrumentally amend and modify in order to make it responsive to the pure people’s
temporary aspirations.

Populists can have two different approaches toward the constitution: a strategy of ‘circumvention’,
whereby uncomfortable constitutional norms are bypassed by the government; and a strategy of
‘commandeering’, when important parts of the fundamental law are amended, or the text is rewritten
altogether (Walker 2019). To circumvent the constitution, populists usually rely on decree legislation,
ignore courts’ judgments, exploit the media in a partisan way, and appoint ‘friends’ to political offices
(Walker 2019). Commandeering the constitution, that is abusing of the constitution, usually involves
creating norms that make it harder to change the text, and weakening the role and the independence of
the judiciary through specific amendments (Walker 2019). The objective is usually that of keeping
populists in power (Miiller 2015b). Basically, populist constitutions end up being partisan texts®!
(Walker 2019).

It is clear that populist constitutionalism not only contrasts with liberal constitutionalism, but even
proposes a counter-interpretation of it, in a non-liberal direction* (Blokker 2019b; Blokker 2019).
Populist constitutionalism, indeed, conceives of the people as a *’pre-political entity” (Blokker 2019b;
Blokker 2019) — rather than as a politically constituted one — whose need of representation is only
formal, in that they make up a homogeneous and unitary group® (Corrias 2016). Representation and

protection of minorities are not present in populists’ constitutional or political programs, in that

31 Following a liberal constitutional perspective, instead, constitutions should be felt as belonging to every citizen because
of the protection they offer to everybody’s rights and interests. In this sense, they are supposed to be grounded on a
“’meta-ethics” endorsable by the whole population (Spadaro 2016).

32 On the other side, Walker (2016) recognizes that populist constitutionalism ’necessarily but problematically connects
with a broader tradition of "popular constitutionalism” ¢’ for their strong emphasis on the central role of the people in
the constitutional life of a country is indeed the same. Popular constitutionalism is intended here as that part of
constitutionalism which emphasis the demos over liberalism. Likewise, also Blokker (2019b) points to a similar
centrality of popular sovereignty in populism and constitutionalism. On the contrary, Bugaric distinguishes populist
constitutionalism from popular constitutionalism (without giving a definition of the latter) in that the second —
conversely to the first — would be compatible with liberal democracy (Bugaric 2017; Halmai 2018).

33 The liberal understanding of representation is thus rejected for it leads to a fragmentation of society in stark contrast

with the populist understanding of the national community as a homogeneous group (Blokker 2019).
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minorities are not part of the real people. Such a stance evidently contrasts with the way representation
and rights protection are understood by liberal constitutionalism (Corrias 2016), for the latter regards
them as fundamental. By not recognizing minorities, populism is necessarily anti-pluralist, thus
distancing itself from those traits of constitutionalism which are liberal and personalistic. But populist
constitutionalism takes the distance form those same liberal and personalistic features of legal
constitutionalism also in the way the people (intended as the majority) is considered. The populist
majority tends to be equated to the nation, while a liberal conception of majoritarianism unavoidably
includes a group whose boundaries are continuously modifiable according to the people’s changing
interests (Blokker 2020). The valorization of people both as individuals and components of a collective
societal fabric, typical of modern constitutionalism, is lost in populist constitutionalism, where the
individual does not exist if not as a member of the general majoritarian group (Walker 2019). In this
sense, human rights protection — with its exclusive focus on the individual — is regarded as hindering
the realization of the collectivity (Blokker 2019b). Majority will predominance further entails a
disregard for non-majoritarian institutions, where independent judges and courts are usually mistrusted
and considered illegitimate, for they are not an expression of the same general will (Blokker 2019).
Since populist constitutionalism “’heightens the arbitrary nature of the political system”, it cannot but
put in danger also the most important principle of constitutionalism, that of the rule of law (Blokker
2020). A principle which is already weakened, as seen above, by the populist understanding of any
legislative act, constitution included, in a partisan and political fashion (Blokker 2019b). The
“’juridification and rationalization of society”, distinctive of the rule of law, are indeed opposed by
populist constitutionalism (Blokker 2019b; Blokker 2019), for which society cannot but be the
expression of the majority will of the country*. The non-limitation of the general will implies also a
skeptical attitude toward the possibility of power division, typically embedded in the rule of law’s
principle of separation of powers (Blokker 2019b), and upon which the system of checks and balances
is directly dependent. Finally, the instrumentalism of the constitution — a marking feature of populist
constitutionalism — is at odds with liberal constitutionalism, for the first tackles the constitution as an
ordinary document expressing only the will of the majority, while the latter defends it as a supreme
document which has to represent the grounding values of the whole population, and whose endurance

is for this reason of paramount importance (Blokker 2019b; Blokker 2019). As a consequence, the

34 Blokker (2019b) compares the populist understanding of constitutionalism to Schmitt’s one, for also in the latter’s view
constitutions should be the political expression of a unitarian people. Both approaches have a certain anti-normativism
stance.
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contrast with liberal constitutionalism derives from populist constitutionalism’s ’absolute primacy of
politics over law” (Halmai 2018).

In sum, then, populist constitutionalism does not foresee any limitation to popular sovereignty — as
already explained, the people is the ultimate locus of power and therefore cannot be controlled by
anything else if not itself — hence going in the very opposite direction of liberal constitutionalism,
whose main goal is instead precisely that of limiting popular sovereignty and majority rule (Mudde
2013). Therefore, while liberal constitutionalism has the objective of containing political power
through judicial constrains (Ginsburg, Huq, and Versteeg 2018; Spadaro 2016; Corrias 2016; Blokker
2019), populist constitutionalism objects against it in the name of an unconditioned majority will, free
from any non-majoritarian body control. The incompatibility between the two versions of
constitutionalism lies in the very understanding they have of the legal doctrine:

populist constitutionalism questions the principle of separation of powers, the universal scope of the
rule of law, the non-partisanship of the state and its institutions; while liberal constitutionalism defends
and promotes these same ideals (Blokker 2019b). This means also that populist constitutionalism
“’leads to a rule of law crisis” (Blokker 2019).

Similarly to what we have seen when tackling the link between democracy and populism, populist
constitutionalism — by emphasizing the demos component of constitutionalism over the liberal one —
threatens the very same foundations of democracy intended in a liberal and constitutional way. To use

35, where the majority is

Blokker’s words (2019), it creates a sort of ‘’democratic dictatorship
democratically represented and minorities are irremediably oppressed. In this sense, Miiller (2017)
deems populist constitutionalism — in light of its manipulative creation of the constituent power, its
partisan representation of the people, and its excessive specificity in the way it writes laws — essentially

problematic for (constitutional liberal) democracy.

1.5 Why does populism develop?

Any phenomenon is triggered by a specific cause and so is also populism. In order to understand it
better, it is fundamental to grasp the particular circumstances which have allowed its rise. Many
theories have been elaborated over the years, analyzing the historical, economic and social processes

which, taking place at the regional, international or global level, could have brought about such a

35 Aa Halmai (2018) notes, the idea that a dictatorship can be democratic is pretty problematic. Following the same line,
the scholar shows skepticism also concerning Blokker’s understanding of populist constitutionalism as a category of
constitutionalism on the only bases of the existence of a constitution.
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phenomenon in different parts of the world*®. Broadly speaking, these theories can be divided into two
groups, the first one focusing on the process of modernization, and the second one emphasizing a
perceived situation of crisis. Theories of the first group stress either the process of industrialization
(mass-society theory), or that of globalization (globalization losers theory) as triggering factors for the
rise of populism. The cultural backlash theory might also be included in the first group. The theoretical
explanations of the second group, instead, concentrate either on economic crises or on crises of
political representation. The latter then, is understandable as consequential to a wider crisis which has
affected, at least in Western Europe, politics more in general, and which is in turn linked to an

important growth of technocratic, non-majoritarian institutions.

1.5.1 The causes behind the populist rise

Modernization theories support the idea that every society dealing with modernization is either
challenged or threatened by it because of the socio-economic changes which the process brings about
(Berlin 1968).

According to the mass-society theory, the shift from non-industrial societies to industrial ones, would
bring with it not only more technology and a change in economic and production patterns, but also a
transformation of psychological identification. People would consequently perceive their identity as
undermined. Populism would rise from this feeling of norms loss. The mass-society theory has been
recently put aside, in that many societies experiencing populism since the 1990s are far from having
recently faced an industrialization process. Reformulating, many scholars have pointed to the shift from
industrial economy to service-based economy as the grounding cause for populism. The reasoning
would be the same as outlined above: the change in societal structures would cause a feeling of
disorientation among the people, making them prone to populism (Hawkins and Rovira Kaltwasser
2019).

A similar logic can be found in the process of globalization, according to the relative theory.
Globalization has changed completely the world, making nation states otherwise geographically far
from each other, interconnected and interdependent. Globalization affected not only the economy, with
the formation of transnational financial and good markets, but also individual societies and their
culture. To this transformation, people would react in contrasting fashions, showing either appreciation

or rejection. Since globalization would request flexibility and adaptation, a sort of natural selection

36 Also in this case, many explanations have ended up being geographically specific. This is, in a sense, a sort of recurring
narrative in the study of populism, whose theoretical universalization has proved challenging to demonstrate.
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would follow, distinguishing the people in ‘losers’ or ‘winners’. The ‘winners’ of globalization would
thus be those individuals who, having a high education, important skills and the knowledge of
languages, would find themselves in the position of offering their talents and survive in such a
competitive world. Conversely, globalization ‘losers’ would be those persons who, having mainly
manual skills and low or no education at all, would find themselves surpassed and unable to be taken
into consideration in today’s globalized and competitive world. According to the globalization losers
theory, populism would emerge from this zero-sum game.

Also this theory has been criticized as non-appropriate to explain populism’s rise in the world, in that
not all countries are exposed and react to globalization in the same way — the globalization losers
theory would thus limit its value by failing to account for national differences (Mudde 2007). It would
also fail to take into consideration the long-term presence of populism in Latin America (Hawkins,
Read and Pauwels 2017).

Related to the globalization losers theory is the cultural backlash theory proposed by Norris and
Inglehart (2019). This theory focuses on post-industrial societies, where a ‘counter revolution’ led by
people born in a historical period with different values, would react against the recent cultural
liberalism of the last decades. The values typical of the mid 1900s — grounded on faith, family, a
sovereign nation state and fixed social identities — have been replaced by new post-materialist ones,
like human rights, gender equality, respect for the most vulnerable segments of society and
environmental defense, which would appear alien to non-millennials. Through the opposition to this
new social framework, populism would develop as a force reacting to liberal attitudes. While the
cultural backlash explanation might be valid for the Western world, it does not surely determine why
populism emerges as a general phenomenon.

The bunch of theories explaining populism’s development as a consequence of a situation of crisis, tend
to focus either on the economy or on the realm of politics and representation. Relying on the first issue,
some scholars have suggested that the rise of populism has been caused by an economic crisis related
to the Great Recession, manifesting itself in high levels of unemployment — sometimes worsened by
immigration — and stagnation. Accordingly, populism would emerge after that a deep economic crisis
unfolds. This explanation has been contested as space-limited: indeed, as Greskovits observes, it would
not be able to explain populism in Latin America (Mudde 2007).

Additionally, many scholars have attributed the ascent of populism to a political crisis: the crisis of

representative democracy. Disillusionment would not question democracy itself but rather the main
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representatives of the people in the democratic game: mainstream parties. It thus makes sense to speak
of a crisis of traditional, mainstream parties (Martinelli 2016; Bickerton and Invernizzi Accetti 2017,
Ignazi 1996; Daalder 2002; Delwit 2011). Traditional parties have become catch-all organizations
where ideological differences are not so strong anymore (Pinelli 2011), for at the end of the day their
only concern is not representation but the ‘’maintenance of power’’ (Bickerton and Invernizzi Accetti
2017). Such a view has been mainly expressed by Katz and Mair in their so-called ‘theory of the cartel
party’ (Enroth 2017)*". The decrease of party identification has caused less mobilization and even
political apathy, in that eventually all parties tend to converge on the major issues (Kriesi 2015).
Traditional parties’ representatives are perceived as having different interests from those of the
common people — a feeling which increases the gap between elected and electors (Pinelli 2011). What
Mair has defined as the tension between ‘responsibility’ and ‘responsiveness’ (Kriesi 2015) has then
further increased, exacerbated by the numerous scandals of party corruption.

By not feeling represented by traditional mainstream parties anymore, people turn toward populist
ones, which on the contrary, appear to be more responsive. Populist parties are thus just organizations
which by denouncing the unresponsiveness and disinterest of traditional parties toward ordinary
persons and national interests (Taggart 2002), ‘understand’ the masses and provide representation to the
unrepresented (Panizza 2005). To this aim, they are helped by the new media, which by bolstering the
personalization of political leadership, favoring common sense over experts’ considerations, and
enhancing a ‘spectaularization’ of politics through dramas, oversimplifications and reiteration, favor
populist messages (Martinelli 2016; Kriesi 2015; Mazzoleni 2008).

Although different explanations have been proposed to justify the causes of populism, pointing each to
different phenomena, it is clear that despite the various names attributed to them, what all theories have
in common is the identification of a certain situation of crisis, be it of identity, values, economic or
political. “’Populism is [indeed] intrinsically linked to crisis (Kriesi 2015), and for this reason it should
be taken seriously — not because of the ideology it proposes or the solutions it suggests, but because it

do highlights a “’symptom of democratic pathologies’ which should be addressed (Martinelli 2016).

1.5.2 The cause of the cause: the auto-destruction of politics®® as origin of populism

37 According to such a theory, indeed, “’the cartel party governs but does not represent, and thus fails to do what we expect
of parties in a modern democracy’” (Enroth 2017).
38 The expression is taken (and partly re-elaborated) from Orsina (2019): ‘L autodestruction du politique, 1968-2008’.
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As seen in the previous section, populism emerges out of a situation of crisis, whose contingent reasons
may change according to the specific historical and geographical context that one considers. The theory
explaining the development of the populist phenomenon as consequential to a crisis of political
representation — that is, a crisis of representative democracy — seems to be the most appropriate for the
understanding of contemporary populism in Europe, especially in that part of the continent which is
also involved in the European Union, our focus here. In this sense, it is fundamental to grasp the
reasons behind such a crisis of political representation, and how they developed over time to reach the
crucial point they have reached today.

The analysis carried out by Orsina (2018; 2019; 2017) follows precisely this trajectory, and
individuates in the promises of liberal democracy as established after WW2, the starting point of a
crisis which has to do with politics in general, and which would explain the rise of populism in Western
Europe. Accordingly, at the end of the 1960s, baby boomers started to ask for an improvement of
democracy in the name of more individual rights and citizens’ involvement in the political game (which
also meant less technocracy). They believed, indeed, that social and political perfection was just around
the corner, and auto-determination in all possible fields was their aspiration (Orsina 2018). If, on the
one hand, political elites tried to resist such subjective and individualistic claims, on the other they
proved unable to do it, and ended up satisfying all advanced requests — always trying not to lose their
legitimacy and public role in the social life of their respective countries (Orsina 2019; Orsina 2018).
The granting of divorce-, abortion-, and welfare-related rights during the 1970s, brought with it a
politicization of new issues, like family, sex, reproduction, and economic redistribution, thus enhancing
the role of politics in daily life (Orsina 2019; Orsina 2018; Orsina 2017). Soon after these rights were
granted, however, a wave of depoliticization occurred, for the afore-mentioned issues were not part of
the political agenda anymore. The power of non-majoritarian institutions like judicial bodies had
simultaneously increased — at the expenses of political entities — in that the protection of those same
rights that had been conceded was to be guaranteed (Orsina 2019; Orsina 2018; Orsina 2017; Orsina
2019b). In the same way, also economic matters underwent a process of depoliticization (de Nardis
2020). Indeed, at the end of the 1970s and throughout the 1980s, the market was liberalized and new
technocratic arrangements — initially in the form of central banks, and then in that of international
mechanisms like the European monetary union — were set up, further depriving local elites of their
decisional power (Orsina 2019; Orsina 2018; Orsina 2017). It is important here to understand that the

transfer of power from the political to the technocratic dimension, was intentionally carried out by the
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elites also in an attempt to halt the wave of subjective requests advanced by the people, for in this way
politicians had a good ‘external bond’ to use in order to justify unpopular decisions (Orsina 2019;
Orsina 2018). This notwithstanding, by granting civil, political and social rights, freeing the market,
fostering decentralization and the use of referenda, and delegating increasingly more responsibilities to
technocratic entities, it has been the elites themselves to foster the crisis of politics (Orsina 2019;
Orsina 2018). It is consequential that by increasing the room for individuality, that for collectivity is
reduced, and the room for collectivity is precisely that of politics (Orsina 2018). From an
anthropological point of view, the events of the 1970s and 1980s have meant an exacerbation of social
fragmentation, and the weakening of collective categories like class, ethnicity, nationality, and gender
(Orsina 2018; Orsina 2019). Political ideologies, on the other hand, have lost their distinguishing
features up to the point of convergence, displaying an almost unanimous consensus on major issues
(Orsina 2018; Orsina 2019; Orsina 2017). Globalization, information technology, mass and social
media — all phenomena that politics cannot fully control — have only strengthened such a process of
political deterioration (Orsina 2018; Bickerton and Invernizzi Accetti 2017). The result of this is the
situation we experience today, a situation where politics has lost room for collective intervention but is
still considered responsible for everything (Orsina 2018; Orsina 2019; Orsina 2017). A situation where
people keep on making requests and requests cannot be satisfied because of the elites’ lack of political
means. A situation where political groups are not able anymore to represent people, partly because of
their softened ideologies, partly because of the people’s extremely fragmented subjective mindsets. And
it is from here, Orsina (2018; 2019) notes, that populism rises. From the crisis of politics which
originated in the past fifty years of history, in the many concessions done by the elites at the expenses
of their powers, in the general consensus reached by major parties blurring any ideological difference.
Populism emerges from here, from the desire to give politics back its room for collective and identity-
related action (Orsina 2018; Orsina 2019), from the desire to re-politicize what has been de-politicized

(de Nardis 2020).

1.5.3 Technocracy replaces politics: the case of the European Union
An element of particular relevance for the purposes of the present work is evidently the growth of
technocratic entities, initially in the form of judicial authorities and central banks, and then in that of

international agreements and organizations. From 1980 to 2002, the number of independent regulation-
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related institutions in Europe has gone from 15 to more than 90 (Orsina 2018), the most important one
being doubtless the European Union.

The main distinction between political and technocratic bodies is that the first ones are elected by the
people, while the second ones are simply appointed (Centeno 1993). As a consequence, political bodies
have to be accountable to their electors (Bellamy 2010), while technocratic ones — by not being subject
to the very election procedure — do not have to face such a commitment. Politicians draw legitimacy
from elections, whereas technocrats’ legitimacy comes from their expertise and scientific competence
(Bickerton and Invernizzi Accetti 2017; Bickerton and Invernizzi Accetti 2017b; Bellamy 2010).
Conversely to political men, technocratic figures do not follow a specific ideology in the decisions they
make, but rather act in the name of efficiency and pragmatism (Centeno 1993). Technocrats’ way of
solving problems is inherently non-partisan and objective, and for this reason they are usually
convened to tackle situations out of political control: while politicians tend to focus on short-term gains
in order to be re-elected, technocrats look at long-term solutions aiming at the common good (Centeno
1993). Now, it stands out in an unmistakable way that technocratic bodies — for the very fact that they
are not elected, and that they do not have to represent any constituency — are inimical to the grounding
principles of modern liberal democracies, namely elections and representation. Indeed, technocracy
focuses on ‘output’ considerations at the expenses of ‘input’ ones*, while democracy cannot be said to
exist if also the first kind of performance is not present (Bellamy 2010).

Nowadays, as seen above, politics has lost much ground to technocratic arrangements, meaning that
important decisions are not made anymore by politicians in the name of specific electorates, but rather
by technocrats in the name of an objective science. On the other hand, populism claims to speak on
behalf of the people who have been deliberately and unjustly deprived of their sovereign power,
vindicating a coming back of the demos in modern political scenarios, and defending people’s
unlimited power. It is evident then, that there is a contrast between technocracy’s modus operandi and
populism’s claims, and that the first one provides ground for protest to the second one. More precisely,
populism can be regarded as a “’reaction [emphasis in original] against the growing technocratization
of contemporary politics™, “’a response to the growing technocratization of public life”” (Bickerton and

Invernizzi Accetti 2017).

39 ‘Output’ considerations concern ‘’the degree to which the substance of the decision may be said to promote collective
interests in a manner compatible with the democratic goals of equal concern and respect’’; while ‘input’ considerations
refer “’to the democratic character of the decision procedure, and in particular the right of all citizens to participate on
an equal basis in decision-making” (Bellamy 2010). The binary input/output logic in the domain of democracy is taken
from Scharpf’s 1999 work Governing in Europe:Effective and Democratic?, being the scholar the most associated one
with such a dualistic logic of democratic performance (Goodhart 2007; Murray and Longo 2018).
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Populism is even regarded as technocracy’s altogether opposite (Centeno 1993; Bickerton and
Invernizzi Accetti 2017). Accusations against technocratic bodies, usually in the form of international
organizations, are a common trait of contemporary populist parties. In the geographical context of
Europe, such accusations are generally addressed to the EU, considered the par excellence technocratic
body of all times (Bickerton and Invernizzi Accetti 2017b; Leonard 2011) and for this reason harshly
criticized by populists.

Originating in the economic realm by promoting liberalism, the sui generis regional organization of the
EU has over time increased its sphere of action to touch also social and political items. The Union is
made up of different bodies, the most of which are non-majoritarian and non-elected — the European
Court of Justice, the European Central Bank (Bellamy 2010), the European Commission and all
specialized agencies (Zweifel 2002). The only exception is the European Parliament, whose weight in
the supranational apparatus is still small if compared to the power of other institutions, and which is for
this reason regarded as weak (Goodhart 2007; Zweifel 2002; Kratochvil and Sycra 2019;
Chryssochoou, Stavridis and Tsinisizelis 1998). As a consequence, the decisions made by the EU —
which are often legally binding for its member states — are perceived as (democratically) illegitimate, in
that they are made by experts who have never been supported or backed by the people. The EU is
accused of suffering “’a democratic deficit” (Kratochvil and Sycra 2019; Zweifel 2002; Leonoard 2011;
Chryssochoou, Stavridis, and Tsinisizelis 1998; Goodhart 2007; Schmidt 2005), mainly deriving from

the fact that output considerations are present but input ones are not*’

. From here the widespread
conception, among many citizens, that the EU follows an undemocratic and authoritarian direction®!
(Zweifel 2002). Indeed, in the nature of the regional organization there lacks that component without
which democracy, intended in its pure original Greek meaning, cannot exist: a European demos
(Kratochvil and Sycra 2019; Goodhart 2007). The EU is on this basis criticized by populists, whose
entire existence hinges exactly on that only point: the unconditioned rule of the people, the realization

of the general will, the supremacy of the demos over any other check.

40 The debate on the supposed EU’s democratic deficit became persistent in the political and public arena at the beginning
of the 1990s, when a “’shift from permissive consensus to [...] constraining dissensus’ took place (Kratochvil and
Sychra 2019), that is, when the EU stopped being an elites’ project and became a general public’s one (Hooghe and
Marks 2008), after a process of increasing politicization (Bdrzel and Risse 2018).

41 The perception of the European Union as a democratic illegitimate body has been increased by the Eurozone crisis
(Kratochvil and Sychra 2019) and even more so by the refugee crisis (Murray and Longo 2018), for both situations have
seen the organization have a central decisional role in the management of such challenges.
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1.6 Populism in the world

Populism has become a global phenomenon present in (almost) any region of the world, with major
concentrations in Europe and the Americas. Its flexible nature allows it to adapt and grow strong out of
the specific historical, geographical and social context in which it takes root, assuming some of its
peculiarities. Although it may appear in typical and emblematic customs, it is fundamental here to
recall that populism’s essence is universal and the same for all of its manifestations: antagonism

between the pure people and the corrupt elite, and the realization of the general will.

Latin America is probably the region which deserves most attention in terms of populist analysis: the
country has indeed been experiencing populist manifestations for so much time that it has been
nicknamed ‘’the land of populism” (de la Torre 2017). It is possible to distinguish three waves of
populism: a first one, stretching from the 1940s to the 1960s, called ‘classical populism’; a second one
during the 1990s, defined ‘neoliberal populism’; and a third and last one, named ‘radical leftist
populism’, begun in the 2000s (Mudde and Rovira Kaltwasser 2013). ‘Classical populism’, to which
belonged leaders like the Argentinian Juan Perdn and the Brazilian Getulio Vargas, has emerged in
opposition to the corrupt and exclusionary regime of the oligarchy, and has been characterized by a
left-wing economical approach (de la Torre 2017). A completely different trajectory has been instead
followed by ‘neoliberal populism’, whose most prominent exponents were Carlos Menem in Argentina
and the Peruvian Alberto Fujimori. As it can be intuitively grasped from the nickname, neoliberal
populist leaders engaged mainly with neoliberal economic policies, replacing the nationalistic and
statist ones carried out by their predecessors (de la Torre 2017). The third wave of populism, ‘radical
leftist populism’ is associated with charismatic leaders like Bolivian Evo Morales and Venezuelan
Hugo Chévez. Similar to classical populists, also radical ones advocated for socialist policies and the
rejection of neoliberalism (de la Torre 2017). Latin American populism — no matter what ideological
connotation one considers — has always distinguished itself for its very inclusionary character, which
made it possible for marginalized individuals to be included in society. It has been predominantly left-
wing and attached to a single figure rather than to an organized party (Mudde and Rovira Kaltwasser
2011). If, on the one hand, Latin American populism has increased participation, on the other, it has
also tried to undermine democratic structures, pending toward authoritarianism. Often colored by anti-
imperialist feelings and opposition to the United States of America, it has been deeply linked to

phenomena of clientelism and corruption.
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As stated above, populism was born in the USA, where it has ’deep roots in mainstream politics
(Mudde 2004). At the very beginning, American populism was a phenomenon on the left, but starting
from the mid twentieth century, it became attached mainly to right-wing ideologies. Prominent populist
figures in this region have been president Richard Nixon** and businessman Russ Perot. Populism in
the USA has manifested itself in individual leaders rather than in the two big parties’ orientations. After
the 2007 economic crises, it has taken the form of the Tea Party, the Occupy Wall Street movement and

the controversial figure of president Donald Trump (Mudde and Rovira Kaltwasser 2017).

In Australia, populism is a rather enduring phenomenon, originating as an agrarian movement. The
most important contemporary figure of such an ideology is Pauline Hanson, leader of the populist One
Nation Party. Even though it was mainly populist leaders to act in a populist way — usually from inside
the two main traditional parties, as in the case of the USA — the country’s political mainstream
organizations are not alien to the practice, showing a certain degree of populist rhetoric: issues usually
supported by populists — like migration and identity — are thus adopted also by traditional parties
(Moffitt 2017).

New Zealand has a long populist tradition as well. At present, the man identified with populism is
Winston Peters, leader of the New Zealand First party. Such an organization has been many times part
of the government, in coalition with the two large traditional parties of the country.

According to Moffitt (2017), it is possible to distinguish a form of antipodean populism typical of
Australia and New Zealand, characterized by exclusionary features, a right-wing tendency, and a
certain hostility toward neoliberalism. In the category of the enemy, antipodean populism places not
only the elite, but also migrants (especially Asian) and indigenous groups (Aboriginal Australians in

Australia and Maori people in New Zealand).

In East Asia, populism is not a widespread phenomenon. It emerged pretty recently, in 1997. In the
Philippines, the par excellence populist leader is Joseph Estrada, former movie actor usually starring
the role of Robin-Hood. Following his movie career, he elaborated a singular conception of populism

according to which he was the one stealing from the rich to help the poor. His populist appeal simply

42 It was Nixon who coined the expression ‘silent majority’, referring to the majority of ordinary real Americans not
considered by the elites. However, according to Mudde and Rovira Kaltwasser (2017), he was not a “’populist at heart”.
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divided society in moral terms, without providing a specific description of the members of the two
groups (Hellmann 2017).

In Thailand, Thaksin Shinawatra was instead the leader of an agrarian form of populism which praised
the peasantry as innocent, and city dwellers as non-virtuous.

Indonesia’s experience with populism expresses itself in the figure of Prabowo Subinato, who drew
heavily on Hugo Chévez for the construction of his ideology. This kind of populism was neither fully
exclusionary nor fully inclusionary, for it tended to be nationalistic while fostering the inclusion of the
poor (Hellmann 2017).

The reason why populism does not find fertile ground in East Asia relates to the ideational context of
the region, which is a very typical one. Indeed, people do not attribute any importance to class-based
conflicts, nor do they consider post-material values to play any significant role in society. As a
consequence, dichotomous configurations showing the people on the one hand and the elite on the
other, do not generally hold — they do so only when charismatic leaders are extremely able to articulate

the world in such a Manichean way, relying on specific features of their own country (Hellmann 2017).

Populism is rare also in Africa. This is due to the fact that most countries in the continent have an
authoritarian regime led by a charismatic individual, and no well-institutionalized parties (Resnick
2017). More generally, populism in Africa has been investigated either using cumulative definitions of
the phenomenon, or by relying on very different conceptualizations — thus bringing about confusion
and unreliable analyses (Cheeseman 2016). Some scholars have classified the military coups carried
out in Ghana, Burkina Faso and Uganda during the 1980s as the first cases of populist manifestations.
All were accomplished to realize people’s welfare and to involve ordinary individuals in the decision-
making process, and all denounced the corruption of the previous elite. African populism was in this
period marked by strong nationalistic and anti-imperialistic feelings, but was not a form of populism
compatible with democracy. Populism has then re-emerged at the beginning of the 2000s, assuming
ethnic lines and no clear economic approach. Yoweri Museveni, president of Uganda, and Michael
Sata, ex-president of Zambia, are considered examples of contemporary populism in the region. In both
cases, populism is linked to authoritarian contexts (Cheeseman 2016).

It is important to highlight that in Africa modern populism appears often in politicians who are already
part of the establishment (intended here as both the government and the opposition) (Mudde and Rovira
Kaltwasser 2017).
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In the MENA region, Egyptian president Gamal Abdel Nasser has been regarded for a long time the
best example of Arab populism. However, starting from the 2000s, populism has become a more
general trend in Arab politics (Mudde and Rovira Kaltwasser 2017). Although the mainstream approach
of the literature is that of pinpointing every form or populism in the world at any cost, it is fundamental
to remember that in the Middle East and Africa, populism is (almost) always associated with
authoritarian leaders. There is thus an intrinsic difference between these regions and the Western world,

where populism is broadly considered a phenomenon profoundly linked to democracy (Urbinati 1998).

Populism has hardly developed in post-Soviet states* (March 2017). After independence, such states
have experienced a democratic transition, culminating into authoritarianism (despite their being — with
the exception of Belarus — contracting parties to the Council of Europe). Even though many of these
countries still pretend to praise democracy, daily praxis is in fact authoritarian. Since populism
generally needs a minimum degree of democracy and pluralism to develop, the absence of these
features explains why the phenomenon’s rise has been limited in the region (March 2017). When some
populist leader has appeared in the post-Soviet political scenario, this has ended up becoming
authoritarian, acting in his own interests and in those of the elite, rather than in the interests of the
people. Presidents in this region have usually been labeled populist, but this is a mistake. A common
trait of post-Soviet countries representatives, as clearly shown by the figure of Russian president
Vladimir Putin in the first three years of his first mandate, is that they use a certain populist rhetoric in
their speeches, but in fact they pursue authoritarian ideologies and are against any kind of populism

(March 2017).

One of the places in which populism has flourished the most is Europe, especially Western Europe.

This will be the topic of the next chapter.

43 The expression is here intended as referring to those countries previously part of the Soviet Union, which are not
members of the EU: Uzbekistan, Kazakstan, Kyrgyzstan, Azerbaijan, Tajikistan, Turkmenistan, Armenia, Ukraine,
Georgia, Belarus, Moldova, and of course Russia (March 2017).
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CHAPTER 2
POPULISM IN EUROPE

On the surface nothing trembled, no walls collapsed, even the windows
remained intact, but the earth moved in the depths.
(Epstein 1996)

As we have seen, populism was not born out of a European context — the two most cited examples of
foundational populism are indeed located in America and Russia. This notwithstanding, such a
phenomenon soon arrived in Europe, and more precisely in France, unfolding in the form of Boulagism

(Skenderovic 2017).

2.1 Genesis of populism in Europe: Boulangism

Since the activities of French General Georges Boulanger and the movement named after him, the
phenomenon of Boulangism has rarely been regarded through the lenses of populism, being defined
mainly as authoritarian and proto-fascist. For how bizarre it could seem, such a situation has presented
itself more often than not in the study of populism, where many events and movements — especially of
the past but not only — have rarely been straightforwardly classified as populist, partly because of the
lack of analytical clarity of the concept, and partly because of an academic bias according to which
populism would not be a fundamental concept in the social and political sciences. A re-analysis of
many manifestations has taken place since populism has growth in importance, increasingly
categorizing specific movements as populist, and consequently ameliorating the understanding of the
phenomenon. Boulangism is clearly an example of populism, acknowledged as the founding form of
the phenomenon in Europe (Skenderovic 2017; Hermet 2001; Winock 2007). It can be regarded as a
phenomenon of the late nineteenth century, developing more or less between 1886 and 1889 — period in
which General Boulanger was a key figure in the French political scenario. France was at the time in its
Second Republic, characterized by a prominent parliamentary regime. Although such a form of
government was established in reaction to the previous Second Empire, some old practices of the
preceding modus operandi survived in the new parliamentary organization. For instance, despite the
proclaimed neutrality of the government and the fact that mayors passed from being appointed to be
elected, the minister of the interior still acted in an old-fashion way deciding to fire the elected officials

or to dissolve municipal councils if he deemed it necessary (Fulton 1991). In this period, France was
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also evolving, with processes of urbanization and industrialization making themselves feel in the
country, and needing specific political responses. The nation was undergoing a serious economic
depression, affecting both industry and agriculture, and causing in turn unemployment and poverty
growth (Betz 2019). From the point of view of international prestige, it had lost its Alsace-Lorraine
region to the Germans during the Franco-Prussian War, consequently experiencing humiliation.
Ordinary citizens felt threatened by such developments and unconsidered by the political elite, who did
not seem to do anything in order to improve the mass’s general welfare conditions. Indeed, France’s
Second Republic was still a very elitist regime. Boulanger benefited from this situation of discontent,
and using people’s grievances toward the government, he proclaimed himself defender of the French.
He sided with the common people, making himself spokesman of their disenchantment, and promising
work, social reforms and nationalistic gains. The movement named after him advocated for a
republican system in its purest form, opposing France’s elitist parliamentary regime because corrupt,
made up of incompetent men interested only in the maximization of their interests, not representative of
ordinary French, and responsible for the problems the country was having. The parliamentary regime
had, according to Boulanger, ‘’disgrace[d] the Republic, and assassinate[d] la patrie” (Betz 2019).
Boulangism further advocated for the participation of ordinary people in the political game, and for the
establishment of a plebiscitary republic acting in the name of ’patriotism, egalitarianism and popular
vigilance” (Hutton 1976). It was against the political elite and the emerging economic oligarchy — the
capitalists grown out of industrialization — for both compromised the fraternal values of the Revolution.
It wished to enact a political, social and, most importantly, moral reform of the country (Hutton 1976;
Combeau 1993); striving for a renewed society, where the political game was better led by a strong
executive on the model of the USA. The populist movement was not against democracy per se, but
rather against parliamentarism. It claimed to fight for a real democracy against that set up by the
oligarchs, stating that the same Constitution had no value and was to be substituted by one
democratically approved by the people (Winock 1997). Antisemitism played only a marginal role in
such a populist mobilization, with nationalism and the creation of a new identity being more important
issues; but the movement was also hostile to the new immigrants who, coming from countries like
Belgium and Italy, arrived in industrializing France in order to find a job — thus marking a clear
delimitation of the people to whom it appealed (Eatwell 2017). Boulangism can be regarded as having
been inspired by Jacobin values — namely democracy, a moralistic conception of society, egalitarianism

and nationalism (Hutton 1976).
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Its classification along traditional political lines is complicated, for it emerged from the far left,
embodying and promoting the values of republicanism, but was economically financed by right-wing
royalists. It advocated simultaneously for social reforms and plebiscitary participation, while
cultivating anti-German nationalistic feelings for France’s lost territories. For this reason Boulangism
would, according to Betz (2019), promote itself as being *’ideologically amorphous — neither left nor
right”. Originally, such form of populism has been linked to the right of the political spectrum, usually
regarded as the starting point of the extreme right which developed during the late 1890s. Such an
approach, however, has been recently revised in light of the connection between the movement and the
French Left (Mazgaj 1987). This way, the relationship between Boulangists and royalists could be
considered a marriage of convenience to prevail over the opportunistic government, without the two
groups colluding on their respective ideologies (Mazgaj 1987; Irvine 1988).

In terms of support, the movement went strong especially among the urban working class, to whom its
appeal was indeed directed: this was the class of ordinary citizens being damaged by the rapidly
changing scenario of France, and feeling forgotten by the political parliamentary elite.

Even though Boulangism was set up following Boulanger’s and his supporters’ ambitions to change the
corrupt system of the French Second Republic, its reform program was rather vague. In terms of
economic policies, there was no specific project to enact in order to curb wild industrialization — the
only point of consent being a greater intervention of the state in the economy, so as to improve ordinary
citizens’ benefits (Eatwell 2017). The movement’s major objective was that of changing the
Constitution, but also here no real constitutional revision program was ever presented nor implemented.
Boulangism had thus no concrete plans concerning how to change the system: it just holds strong on
the conviction that the regime was to be changed, and that parliamentarism was to be replaced by a
more democratic form of government, presumably presidentialism. Despite its very abstract program —
which, according to Joly (2008), did not propose anything precise to the French people — the
movement was still able to gain an important support. Such an appreciation was made clear in the many
French by-elections won by Boulangism until 1889. In the legislative ballots of that year, however,
something changed and the populist organization was able to elect only a dozen candidates. Soon after,
its leader was charged of conspiracy against the Republic and fled France. This marked the end of the
movement, for deprived of its head, it started to decline. Boulangism’s legacy was later elaborated and

broadened by some of the group’s deputies, thus creating the ground for a modern far right ideology.
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2.2 Populism in Western Europe

After the experience of Boulangism, and more precisely in the years following WW2, only two
populist parties developed in Western Europe: the Italian Fronte dell’Uomo Qualunque (Front of the
Common Man) and the French Poujadist Movement. Regarding such two cases as pioneers in the
development of populism in Western Europe, modern populist organizations will start developing
consistently in this specific region only in the 1980s, to gain a central importance in the political life of

their respective countries especially at the end of the 1990s, and even more so the 2000s.

2.2.1 Post-WW2 populist experiences in Western Europe

The Fronte dell’Uomo Qualunque was set up in the Italian peninsula soon after the country was freed
from dictatorship. It was created after the ideas of Guglielmo Giannini, a journalist and playwriter
profoundly unsatisfied with the way his Bel Paese was being ruled by the current elite (Passarelli
2015). By claiming to represent all real Italians (Gambarota 2019), the front opposed both fascist and
anti-fascist politicians, for the two groups were equally interested in realizing only their personal
aspirations at the expenses of the people, being ultimatly concerned only with the imposition of their
own ideology on the masses (Gambarota 2019; Corduwener 2017; Orsina 2014; Orsina 2013 ). A
detailed analysis of Giannini’s Fronte is, however, to be found in section 3.1, where the specific issue

of Italian populism is addressed.

The other Western European experience of post-WW?2 populism developed in France in the form of
Poujadism. After the liberation, France underwent a phase of accelerated industrialization, aimed at
expanding the number of big companies in the country and eliminating local small-scale businesses
based on agriculture and commerce, while also improving transportation. Such a rapid industrial
development accelerated the peace of urbanization, leading to an almost de-population of small villages
and rural areas. Additionally, in order to recover from the war, the French government decided to put a
halt to inflation and to contain fiscal fraud and tax evasion — practices mainly carried out by the ‘small
people’. The country was therefore heading toward a state of modernization never experienced before,
with the objective of increasing its technological and economical power in the world market. Such a
process was, however, not without deficits. Indeed, those living on the revenues of their small
commercial activities felt threatened by the perspectives opening to their society, and the limiting

controls imposed by the state. The evacuation of people from small villages to big towns meant less
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clientele for the shop owners of such centers; while the prospects of retail chains and supermarkets
meant that small commercial activities’ days were numbered. On top of this, there was the widespread
perception that the government wanted to make poor people poorer — by tackling their small fraudulent
activities — while closing an eye on the important biased transactions carried out by the big ones of the
country, considered friends of the regime. In reaction to such dark developments, a bookseller from the
district of Lot, Pierre Poujade, decided to launch his own movement of protest in 1953, the Poujadist
Movement, soon supported by other local shopkeepers who felt threatened in the same way. Formally
known with the name of Union de défense des commergants et artisans (Union for the defense of
traders and artisans) — to highlight the rights of the specific social categories it campaigned for — the
movement advocated for more social rights and a fairer tax system. It opposed the establishment of
Paris, politicians, big economic oligarchies, intellectuals and journalists, that is, all those elites
sacrificing people’s wellbeing “’in the name of ‘progress’ ” (Shields 2000). It opposed also the Treaty
of Rome (Campani and Pajnik 2017), thus being the first populist movement in Europe to show hostile
feelings for the European project of integration. The organization was defined by its leader as an
innocent movement of civic and patriotic self-defense, engaged with the fight for people’s rights: it was
a movement which tried to keep France as it was before industrialization, striving for the preservation
of its traditional lifestyle and values (Shields 2004). It gained popularity in the whole country, being
supported by a heterogeneous public sharing the same socio-economic worries. In light of the 1956
elections, the Poujadist movement — now turned into a fully-fledged party named Union et fraternité
frangaise (Union and French Fraternity) — won 11.6% of the vote, an incredible result for a party which
had just come into existence and had proposed no ’formal electoral program™ (Shields 2000). The
newly named populist party stood essentially in opposition to the path France was going on, a path
which had been exclusively decided by a corrupt and selfish elite, described by Poujade as “’le gang
des exploiteurs” — the club of exploiters — perpetuating the exploitation of the common people for their
own advantages (Shields 2004). The only exception to such an abstract political program, advocating
for direct democracy without really proposing a plan for action, was the defense of French Algeria
(Winock 1997). As a consequence, once gained its representation in parliament, the party proved rather
unready to deal with France’s questions, and no Poujadist candidate was able to formulate a single law,
not even on the central issue the organization had been advocating for: tax reform (Shields 2000).
Believing that the real values of the nation were to be found in France’s traditions and soil, the

movement came to have a certain antisemitic character. But Poujade’s conception of national
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community was marked by cultural rather than racial borders, for it included all those individuals who
had sacrificed themselves for the country, and shared memories coming from previous generations;
while excluding at the same time those persons living off the efforts done by others as parasites, ‘those
being only recently French’ (Shields 2004). The party was thus labeled ‘fascist” and ‘nazi’ by the
opposition, even though its leader never ceased to proclaim his beliefs in republicanism and the values
of the Revolution, underlying how the party was to be considered external to the French political
system. Poujade indeed insisted that his party did not belong to the right, nor the left, and not even to
the center (Shields 2000). It would be incorrect to classify the Poujadist Movement as an anti-
democratic one, for if it had a ‘philosophy’, that surely was direct democracy and the restoration of a
representative republic. As Poujade put it *’[p]eu importe si la IV République disparait, pourvu que

#> (Shields 2004). The movement has over the time passed from left-wing

nous sauvions la République
stances to right-wing ones, showing a certain opportunist inclination.

With the arrival of new members like Jean-Marie Le Pen and Jean-Maurice Dermarquet, the party
seemed to move more to the right. However, it would be unfair to consider the personal inclinations of
some of the organization’s members as the organization’s real ideology, for Poujade in person often
distanced himself from the stands expressed by Le Pen. Their ideological preferences were so divergent
that Le Pen eventually quitted the movement.

The Poujadist Movement did not last long, for at the 1958 elections it only gained 1.5% of the vote,
being victim of internal dissensions — caused by the lack of a clear ideology — and the irresistible
charismatic personality of General De Gaulle. This notwithstanding, the movement acted as a

springboard to what has come to be regarded as the par excellence populist party in all Europe, namely

the Front National (National Front).

2.2.2. The rise of modern populism in Western Europe

If, during the 1950s, populism was a sporadic phenomenon in Western Europe, the situation hardly
changed in the 1960s and 1970s, when after the student protests and the creation of the ‘new left’,
populist organizations in the continent remained few and scattered. Populist parties, indeed, started to
consistently introduce themselves in the political arena of their respective Western European countries

only in the 1980s, when they received a good percentage of votes during various elections. However,

44 ‘It does not really matter if the IV Republic disappears as long as we save the Republic’, intended here as a specific
form of government. Translation by me.
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for populism to become *’a relevant political force in Europe” (Mudde and Rovira Kaltwasser 2017),
one will have to wait until the end of the 1990s.

In 1959, the Suomen Maaseudun puolue (Finnish Rural Party) was founded by Veikko Vennamo with
the main objective of criticizing the political elite of Finland, judged unconcerned with the growing
problem of unemployment the country was facing in that period. The FRP stood out for its idealization
of the common people and its defense of rural life (Tarchi 2018).

In 1972, after refusing to pay his taxes because too expensive, Danish lawyer Mogens Glistrup decided
to set up a tax-protest party, named Fremskridtspartiet (Progress Party), advocating for tax reduction
and government spending cuts. Ultra-liberalist, such a populist organization vehemently opposed the
establishment and proclaimed to act in the name of the people (Tarchi 2018).

Deeply inspired by Denmark, in 1973 Anders Lange founded a party of the same kind in Norway, the
Fremskrittspartiet (Progress Party). He demanded less taxes, the acceleration of market economy and
the reduction of state bureaucracy for the benefit of the people (Tarchi 2018).

In the first years of the 1970s, also Jean-Marie Len Pen, no more member of the Poujadist Movement,
decided to found his own party, the Front National. Locating itself to the extreme right, and even
expressing the wish to be “’the real right” (Winock 1997), the party was antisemitic and nationalistic. It
opposed migration and the European project, reclaiming to defend ordinary citizens from the interests
of a treacherous elite of technocrats, who was trying to perpetuate the imposition of a corrupt and
unmoral system on the honest French people. Le Pen’s attachment to cultural identity went so far as to
make him declare that his party was the people itself: “’Nous sommes le peuple” (Winock 1997).
Although these populist movements were constituted in the 1970s, they will escape the marginality of
the political panorama of their countries — to gain the support of a noticeable part of the population —
only a decade later. So, for example, the Finnish Rural Party was at the highest of its support —
reaching 10% of the votes — between 1970 and 1980. After the 1973 parliamentary elections, the
Danish Progress Party became the second-most supported party of Denmark with 16% of the votes.
The Norwegian Progress Party gained the same result, becoming Norway’s second-largest party in
1997. The Front National originally received 11% of the vote at the 1984 European elections, to
subsequently gain 15% of national support at both the parliamentary and presidential elections of
France in 1997.

In 1978, the Viaams Blok (Flemish Bloc) — later to become the Viaams Belang (Flemish Interest) — was

founded in Belgium on linguistic and ethnic lines for the defense of the Flemish people. Marked by
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nationalism, an anti-immigration stance and opposition to the elite, the party advocated for the
independence of the Flanders (Tarchi 2018).

With the new leadership of Jérg Haider®, the Freiheitliche Partei Osterreichs (Austrian Freedom Party)
became a populist party as well. Espousing nationalistic and xenophobic ideals, the party denounced
the country’s political system, and emphasized traditional family values. It started to gain prominence
and support during the 1990s, to enter the government in a coalition with the right in 2000.

Also in Italy, the 1980s were flourishing years for populism. It was at the beginning of the decade that
Umberto Bossi’s Lega Lombarda (Lombard League) was set up on regional grounds, to later merge
with the other regional leagues of the country, and create a single organization linking Italy’s northern
regions in a unique call for secession from Rome: the Lega Nord (Northern League) (see section 3.2.2).
The Lega experienced its first major success at the beginning of the 1990s, when it entered the
government in a coalition with Berlusconi’s Forza Italia (Go Italy) (see section 3.3 and ff.).

In the meantime, the Scandinavian populist parties established at the beginning of the 1970s had
dissolved, but new heirs emerged from their legacies. Capitalizing on the Danish Progress Party
(Campani and Pajnik 2017), the new Dansk Folkeparti (Danish People’s Party) was established in
1995. In a similar fashion, the Finnish Perussuomalaiset (Finns Party) is considered to be the successor
of the Finnish Rural Party which had emerged in the late 1960s, obviously playing in a different
political and socio-economic context than its ancestor (Campani and Pajnik 2017).

During the 1970s, beginning from the Scandinavian countries of Northern Europe, modern populism
started to make its way through the continent, although remaining confined to the periphery of the
political scenario. In the 1980s, European right-wing populist parties made their presence felt for the
first time, gaining important support for new-born parties in national elections. In the 1990s, the
number of populist organizations increased, touching every single country of Western Europe. From the
end of the decade, and even more so from the beginning of the 2000s, populist parties have been able to
enter government formations* in coalition with other parties — mainstream and not — thus opening the
way to a new ruling pattern. Indeed, populist leaders had never been in the government of a European
country before that moment. This means that starting from the new century, populism’s relevance has
changed. The phenomenon is not a secondary one anymore: it has entered the mainstream of the

political arena to such an extent that its rhetoric and language have been adopted — even though just for

45 Haider has been one of the very few populist leaders to accept the label of populist, even trying to confer it a positive
connotation (Tarchi 2018).

46 It has thus been possible to notice that once in government populist parties do not de-radicalize, and can rule
maintaining their extreme stances (Akkerman, de Lange and Rooduijn 2016).
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strategic purposes — by traditional organizations which have nothing to do with populism. Moreover, if
until the Great Recession Western Europe had been experiencing only right-wing populism, after the
Euro-crisis the phenomenon started to develop also in a left-wing fashion. More precisely, this left
variant of populism focused on the austerity policies imposed by the European Union to solve the
crisis, and advocated for their end in the name of a more socialist union. Examples are parties like the
Greek Syriza and the Spanish Podemos (Rovira Kaltwasser et al. 2017).

The kind of populism emerging in Western Europe since the 1990s has been called ’new populism”
(Taggart 2000), or alternatively ‘’neo-populism” (Immerfall 1998; Taggart 2000). It is a kind of
populism attached to the right of the political spectrum, emphasizing traditional values, anti-
immigration stances, and the importance of cultural identity; a kind of populism which denounces the
establishment and proclaims to represent the people, ultimate sovereign of any state; a kind of populism
embodied by different parties which developed in different Western European contexts at the same
moment (Taggart 2000). New populism is not external to the political system, nor is it a marginal
phenomenon, for it has undergone a sort of normalization, becoming an ordinary feature of the political
life of any Western European country. The reason why this wave of populism has been defined new,
lies in the fact that it is really new, so to say, different from its previous manifestations because
conditioned by the contingent historical circumstances in which it has developed.

At the end of the 1990s, Paolo Pombeni (1997) wrote that the notion of ‘European populism’ was a
hasty one, in that neither the concept of populism, nor that of Europe as a homogenous geopolitical
entity, were static. Excluding the most recent left-wing oriented manifestations of the phenomenon,
however, it seems that in the last thirty years, Europe developed in a rather homogeneous way as far as
populist parties are concerned. Indeed, all such organizations have adopted a right-wing ideology,
showing to be particularly radical in the stances they defended. The core arguments of their programs
are always portrayed in nativist terms, mixing nationalistic and xenophobic elements (Akkerman, de
Lange and Rooduijn 2016). Western European populist parties advocate for moral change in society,
claim to represent the whole population of the country in which they compete, and denounce the
political establishment as too far from the interests of ordinary citizens. Their political agenda focuses
on cultural and identity-related issues: socio-economic items are secondary, if present at all. Western
European populist parties tend to engage with issues not traditionally associated with the right-left
divide, becoming taboo-breakers of questions not usually addressed in an explicit way by mainstream

parties. They tend, for this reason, to be regarded as organizations which are not afraid to tell people
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what the true story is — even though this is generally done by using a politically incorrect language or
apocalyptical narratives.

Even though each specific party strives for specific issues — its agenda being colored by the
environment in which it acts and the socio-cultural history of the context out of which it developed — it
seems that some issues ‘’are touchstones for contemporary Western European populism” (Taggart
2017b). These are especially immigration and the question of European integration. Obviously, such
issues are not in themselves populist, they are rather politicized in a populist manner (Taggart 2017b).
The cornerstone of any populist party in Western Europe is doubtless immigration — sometimes one
even has the impression that every other item is used in its function. The first party to emphasize so
much immigration has been the Front National, setting an example to the others. Immigration is always
fought because of the danger it implies. Migrants are often described in racist terms, regarded as the
cause for law and order problems, insecurity, and terrorism (Taggart 2017b). This trend is more
accentuated if they come from Muslim countries, as it is usually the case lately. Migrants are
considered a threat also because of their cultural and religious differences, oftentimes accused of
planning an invasion. Incumbents are in this setting accused because they are considered responsible
for having authorized open-borders policies, thus preferring aliens to fellow citizens. Migrants can
mean different things to different nation states, according to the nationality of the largest group hosted
in the country in question, or arriving to it. Migration is politicized with the construction of the migrant
as ‘the other’. Starting from the populist assumption that the people is one and homogenous, all those
coming from outside are regarded as aliens having nothing to share with the heartland community.
Migrants are thus different, their values being incompatible with those of the national group. They are
therefore dangerous for the identity and the traditions of the nation.

Opposition to the European Union is another landmark feature of Western European populism (Taggart
2017b). Since the thin ideology we are analyzing is critical of any national elites and opposes
technocracy, it cannot but be critical of the EU as well, being this handled by technocratic elites. In this
sense, a feeling of nationalism is deployed against the idea of Europeanization. Criticism of the union
has increased after the 2009 crisis of the Euro and the refugee crises brought about by the Arab Spring.
Populists lament the austerity policies imposed by the Commission to tackle the eurocrisis and the
Dublin Regulation with its implications of solidarity. This has manifested as in countries with a
historical skeptical opinion of the process of European integration, like the UK, as in countries at the

heart of the European project — like Germany (Taggart 2017b). Of course, the politicization of the
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European issue is not exclusive of populists, for many mainstream parties are pretty skeptical of such
integration process as well. What is populist is rather the denunciation of the union in light of its
supposed disinterest in ordinary people, and the elite game through which it is administered. It is fair to
say that oftentimes the EU becomes a scapegoat for decisions and circumstances at the national level

that national politicians have difficulties explaining otherwise.

2.3 Populism in Eastern Europe

In Eastern Europe, populism made its first appearance in the interwar period, with features very similar
to its Russian predecessor. Because of the communist regime set up in the region after WW2, however,
the populist phenomenon did not have fertile ground for expression for a long time, being ultimately

able to rise only after the end of the Soviet dictatorship, at the beginning of the 1990s.

2.3.1 Interwar populism in Eastern Europe

Eastern Europe had its first encounter with populism after World War I, and it was deeply influenced by
the Russian narodnichestvo. Considered an agrarian variant of the phenomenon, populism emerged
here in Bulgaria, Czechoslovakia, Hungary, Croatia, Rumania, Poland, Serbia and Slovenia with the
objective of establishing a society based on rural traditions, family values and feelings of respect and
cooperation”’. Such a populist manifestation has been defined by Canovan (1981) as a single ‘’Green
Uprising”, even though, as she also notes, the various movements originating in this period diverged a
lot the ones from the others because of the specific peculiarities of the national contexts in which they
developed. What all these movements shared, however, was the central belief that peasants were
examples to emulate because of their morality, and the conviction that urban elites were instead corrupt
and to oppose (Trencsényi 2014). Aiming at maintaining a society of small family farms ready to help
each other in a harmonic environment, these Eastern European manifestations of populism claimed that
the peasantry’s agricultural lifestyle was to be adopted in order to escape corruption, decadence and
mundanity (Mudde and Rovira Kaltwasser 2017). Eastern European populists argued that their
respective national elites tended to favor ‘aliens’ over peasants, intending as aliens Jews and other

ethnic minority communities (Held 1996). For example, following such an approach, Romanian

47 The most successful case of Eastern European populism is to be found in Bulgaria, in the form of the Bulgarian
Agrarian National Union. The populist movements which developed in the other above-mentioned countries were,
instead: the Republican Party of Farmers and Peasants in Czechoslovakia, the Croatian Republican Peasant Party in
Croatia, the Smallholders’ Party in Hungary, the Polish People’s Party in Poland, and the National Peasant Party in
Rumania. In Serbia and Slovenia, populist organizations remained small and marginal (Trencsényi 2014).
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populists considered Germans, Hungarians, Gypsies and Armenians as enemies privileged by the
incumbents; while in Bulgaria populism described Greeks and Turks as major members of the out-
group (Held 1996).

In the countries of Eastern Europe affected by the populist wave, peasants represented the majority of
the population, being at least 60% of the people. They were subjected to landlords and constituted the
poorest stratum of society. After the Great War, most of Eastern Europe engaged itself with programs of
land redistribution and decided to adopt democratic constitutions. Even though such governments were
only formally democratic — being indeed characterized by corruption — they nonetheless allowed for the
emergence of several peasant political parties. These were usually led by intellectuals — similarly to
what happened in Russia* — and praised peasants for their special virtues deriving from their
relationship with the soil. The objective of populist parties was the establishment of a society grounded
on voluntary cooperation and made up of peasants, a society that could redeem itself without
capitalism, industrialization and socialism. For this reason, Eastern European populists criticized both
“”Western liberal capitalism and socialist collectivism”, proposing instead a third alternative way
(Trencsényi 2014).

Rural life was idealized and urban life harshly criticized: the peasantry was morally superior because of
the common sense that only ordinary people have, and the elite was described as just a cheater, being
rich without even working. Peasants’ superiority was expressed not only in moral terms, but also in
more concrete ones. It was the peasants, indeed, with their working hours and skills to produce the
goods for the whole territory. It was the peasants, then, to make life possible also for those living in
towns and urban centers (Ionescu 1969). This wave of peasant populism was strongly anti-capitalist,
criticizing both the alienating effects of such a development on the humanity of people, and its alien
origins: capitalism was considered a system trying to be imposed on Eastern Europe by elites who
wanted people’s illness (Mudde 2002). Towns were regarded in a negative way because of their link
with industrialization. They were places where the elites lived, being thus automatically symbols of
corruption, locations favorable to Western civilization, only looking for profit and alienating people
(Held 1996). From a political point of view, the peasant populist parties were in favor of direct

democracy in all its forms, decentralized administration and egalitarianism, advocating for reforms

48 Even though both manifestations of populism were somehow guided by elites, Eastern European intellectuals had
“’more experience of real peasant life than their Russian predecessor(s)”, in that many of them came from a peasant
background and family (Canovan 1981), being thus closer to the category they claimed to represent. According to
Ionescu (1969), the leadership of such Eastern European populist parties was “’a mixture of young intellectuals and
genuine peasant personalities”, with the main representatives coming very often from the latter milieu.
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along constitutional lines (Canovan 1981). Eastern European afterwar populism was not extremely
chauvinistic, although being marked by feelings of anti-Semitism. Even if every organization was
ultimately responsive to the social setting of its country, all populist leaders tended to cooperate among
them, and considered themselves part of a common movement marked by the absence of revolutionary
traits* (Canovan 1981). The populist experiment lived by Eastern Europe in the first decades of the
twentieth century was short-lived, for such peasant parties were soon to fall victim of the different
authoritarian coups d’état carried out in the region. Such populist parties had indeed no mean to tackle
or respond to the violence of extremist regimes; nor had they had enough time to politically educate the
masses and consolidate the democratic institutions of their respective countries so as to survive
(Ionescu 1969). The populist parties of the after-war period were thus able to shake their political
systems, perceived as unfair and unjust toward the small people, but it was not on them to build new
ones, or to take part in their renewals (Ionescu 1969). This notwithstanding, such parties gained in
some cases an important electoral success, indicating how agrarian populism was indeed the

“’dominant ideology” of the region in the first decades of the 1900s (Mudde 2002).

2.3.2 Modern populism in Eastern Europe

Even though Eastern Europe’s first experience with populism was a rather unsuccessful one, the history
of the phenomenon in the region is not limited to such a single agrarian adventure, for after the collapse
of communism, the phenomenon will come back to re-establish itself in the political system of many
countries, with some very specific features. Today, populism in this part of the continent is even
regarded as ‘’a general phenomenon, spread[ing] across the ideological spectrum” of the whole region
(Mudde 2002).

After the downfall of communism, Eastern Europe decided to reshape its political and economic
structures in the name of liberal-democracy and capitalism. Led by many of the personalities who took
part in the revolutions against the communist regime, the double transition faced by the region soon
appeared demanding. The hardships of such a process, coupled with the newly created and still
relatively unstructured party systems of the region, provided fertile ground for the emergence of

populist parties as organizations collecting people’s disappointments with the way democratic reforms

49 Eastern European peasant populist parties were, broadly speaking, non-revolutionary. However, some formal exceptions
can be found. For example, the Bulgarian Agrarian Union led by Stambolisky had a revolutionary outlook (Ionescu
1969).
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and economic transformations were being dealt with by the new elites®. Populist actors in post-
communist Eastern Europe portrayed themselves as “’defenders of the revolution™, claiming that the
latter had been stolen from the people by a corrupt elite (Stockemer 2019). The rhetoric of the “’stolen
revolution” was articulated in a dichotomous way: on the one hand, the political elite leading the
democratic transition of the region was accused of being made up of former communists, and of having
taken away the revolution from the people (Mudde and Rovira Kaltwasser 2017); on the other, the
people was described as uncorrupt, and represented the ‘’victimized majority”’ calling for a real
revolution to outset the new corrupt elite from the top governmental position it had unjustly taken
(Mudde 2012).

Post-communist populism in Eastern Europe has followed two trajectories’’, thus differentiating itself
according to the decade one takes into consideration. The variant of populism that developed in the
1990s was radical and espoused mainly a right-wing ideology — with some exceptions embracing left-
wing ideas. That of the 2000s, instead, was a more centrist form of the phenomenon, with no secondary
ideological link in particular, and for this reason a purer example of populism.

Most of the radical populist parties of the 1990s criticized the process of democratic transition as a top-
down one — the exact opposite of the bottom-up push that had characterized the revolutions against the
communist regime — and played for their projects on the historical rivalries and ethnic differences
typical of Eastern Europe, that resurfaced after the end of communism (Stanley 2017). The process of
transition was perceived as similar to that of globalization in the West, producing ‘winners’ and ‘losers’
— people taking advantage from democracy and capitalism, and people being left behind by these same
developments. Radical populism reacted to such a scenario by playing on the notes of state intervention
in the economy, anti-globalization and anti-integration feelings, and the perception that the new
democratic elites were the same of the communist period, just reshuffled. Populism embraced in this
period a right-wing ideology, encompassing cultural identity elements, nationalism feelings, and

welfare chauvinism (Stanley 2017). This kind of populism was culturally conservative, focusing on the

50 Paul Blokker (2005), however, suggests to consider the emergence of populism in Eastern Europe as independent from
the costs of transition the region underwent from 1990, and the societal and political changes it faced because of the
collapse of communism. For him, populism is indeed to be regarded as a perennial open possibility for democracy, and
so it should be considered in the case of Eastern Europe as well.

51 Beside the radical right-wing populist wave of the 1990s and the centrist populist wave of the 2000s, Mudde (2002)
acknowledges also the presence of an agrarian form of populism in post-communist Eastern Europe, as survived
example of the peasant populist parties developed in the aftermath of WWI. However, the importance of agrarian
populism after the collapse of communism was — according to the scholar — limited: because of the changes undergone
by Eastern European societies with communism and the process of industrialization, the category of the peasantry had
indeed slowly disappeared, to be replaced by that of rural workers. As a consequence, agrarian populism had little
destiny after the 1990s, for it had no more a specific people to appeal.
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issue of national identity. Considering that in Eastern Europe identity frameworks have always been
forced by external powers, after the end of communism and due to the first effects of globalization,
radical populist parties advocated for a specific nationalistic identity in a period of great confusion
(Blokker 2005). Since democracy in Eastern Europe became soon accompanied by the prospect of a
EU membership — at least for some of the countries in the region — radical populism opted for a
nationalistic stance also in this case, showing skepticism toward the process of European integration.
The radical populist parties which emerged in this decade revealed themselves short-lived and with no
influential power: their impact on the political game of Eastern European countries was pretty limited
and factional. Even though the grievances they highlighted remained in the years that followed, such
parties were not really able to enter the governments of the region, remaining confined to the periphery

of their party systems.

The beginning of the new century marked the second decade of transition for Eastern Europe, and
experienced the rise of other populist movements, this time of a different kind than their radical
predecessors. The populist parties emerging in the 2000s stood in opposition to the establishment — and
this was their central point — independently from the ideological core espoused by the latter. Such pure
form of opposition can somehow be regarded as a sort of legacy effect, a direct consequence of
communism, for by imposing a single ideology to be embraced by everyone without dissent, such a
regime fostered anti-party feelings, encouraging the ‘us versus them’ divide typical of populism
(Stanley 1917). In this sense, populism played on the cynicism produced by the communist regime, and
attacked the elites just for being elites, having in mind the memory of what that meant under the
dictatorship. This wave of populism has been defined ‘centrist’, for it supports manifestly only the
issue of opposition to mainstream parties, without displaying any clear political program identifiable
with the right or the left side of the political divide (Ucen 2007; Stanley 2017). By not being right-wing
nor left-wing oriented, centrist populism is thus placed at the center of the political spectrum. The lack
of a well-defined and articulated position on other major political issues is a liability if the populist
party has to turn its ideas into concrete policies once in government, but it is also an asset in the
electoral phase, for it allows to gain the support of a huge portion of the population that is dissatisfied
with the way its country is being managed.

This variant of Eastern European populism differs from its radical predecessor in the way it considers

and selects the establishment to criticize: in the 1990s indeed, populism was born as a reaction to the
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way the transition process had been managed by a specific elite, the new democratic elite; at the
beginning of the new century, instead, its main concern was that of attacking the elites in general for
their typical and obvious misconduct, ineffectiveness and corruption (Stanley 2017). Dissatisfaction
with and mistrust of mainstream political parties is further aggravated in Eastern Europe by the
situation of rampant corruption typical of the region’s political life — also this, a legacy of communist
practices. Centrist populist organizations deviate from the political orthodoxy adopted by traditional
parties immediately after the collapse of communism, and can therefore be defined — following the dual
classification proposed by Grigore Pop-Eleches — unorthodox parties (Ucen 2007). The appeal of
centrist populism reached those disillusioned with politics or about to became politically indifferent,
promising them honesty, common sense, and the elimination of corruption: attempts at which current
and previous incumbents had all failed (Ucen 2007). Its core features are three: an anti-establishment
rhetoric, reformism, and ‘’genuine organizational newness’’ (Hanley and Sikk 2012).

Populism in Eastern Europe, hence, underwent a change at the beginning of the century, abandoning
ideological issues — especially nativism — in the name of a pure opposition to the establishment.
Contrary to their radical predecessors of the 1990s, centrist populist parties attracted much electoral
support, sometimes even shaping the government (Ucent 2007). More often than not, however, their
conduct ended up being similar to that of the parties they had criticized, for they as well proved

unready to ameliorate the situation of their respective countries.

Despite being a feature of the political scenario of Eastern Europe in the 1990s, radical populism
emerged again at the beginning of the 2000s, benefitting from the inability of the previously elected
elites to guide the region toward a fully-fledged transition, and presenting itself as an alternative to the
other existing parties, judged incompetent (Stanley 2017). Some important radical populist parties
developed in Poland: the Liga Polskich Rodzin (League of Polish Families) adopted a light right-wing
rhetoric, opposing Westernization in the name of national traditions and customs; Kukiz’15 (Kukiz
Movement) campaigned against immigration; and Samoobrona Rzeczpospolitej Polskiej (Poland’s Self
Defense) took a stance against economic liberalism, international financial organizations, the elites that
led the process of transition, and the bodies of the EU. Other relevant cases of radical populism
emerged also in Bulgaria, where the Natsionalen Sayuz Ataka (National Union Attack) opposed ethnic
minorities, claiming to speak in the name of a unitary and homogeneous Bulgarian people; in Czech

Republic, where the Usvit pFimé demokracie (Dawn of Direct Democracy) took up the issue of
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opposition to the UE and immigration; and in Hungary, where Jobbik Magyarorszagért Mozgalom
(Jobbik Movement for a Better Hungary) made ethnic exclusionism its core item (see 4.1.3). The
parties emerging from this second wave of radical populism mainly adopted right-wing issues,
combining authoritarian and nativistic attitudes with interventionist stances in the economy and
redistributive approaches (Stanley 2017).

What is even more important, however, is the normalization of right-wing populism which has taken
place in Eastern Europe from the first years of the new century. Populist approaches have entered the
mainstream, with the traditional Polish Prawo i Sprawiedliwos¢ (Law and Justice) and the Hungarian
Fidesz — Magyar Polgari Szovetség (Fidesz — Hungarian Civic Alliance) (see section 4.1.3) being the
most remarkable examples of mainstream parties turned populist.

The radicalization of traditional parties is a clear sign of the strength that populism has in some
countries of Eastern Europe. If radical populist parties had been unable to gain electoral success in the
1990s, their importance in present times is not to be underestimated, for it was them to open the doors

of government to populism (Stanley 2017).

2.4 Map of contemporary populist parties in the member states of the European Union

Populism has gained importance in Europe since the 1990s, becoming a political force which cannot be
neglected. The amount of populist parties has increased, both in Western and Eastern Europe. In the last
thirty years, populist parties have exited the periphery of the party system to enter governments, usually
in coalition with other parties — mainly traditional but not only. This means that they have been able to
exercise a certain influence on the political life of the countries in which they have been operating. The
impact of populism, however, is not limited to the force populist parties have recently gained in
elections, for they have been able to condition the political agenda and rhetoric of many traditional,
non-populist parties as well, making them adopt certain populist messages and specific populist issues.
Although not populist, many parties can today be regarded as persuaded by populism in the way they
speak, and in the items they adopt. However, even if many politicians and organizations may
occasionally pick populist elements, these are not to be regarded as populist, for their ideological core
does not embrace a sincere populism. The only parties which can be labeled populist are hence those
that make of populism their core creed, and respond positively to Mudde’s definition of the

phenomenon as outlined in section 1.1.
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Since populism remains a highly contested phenomenon, every list of populist parties aiming at being
exhaustive can be subject to criticism. For the purposes of this work, it is fundamental to outline the
populist parties active in Europe, and more precisely in the European Union. To do this, I will rely on
the classification proposed by Zulianello (2019), which, as stated by the scholar ‘’adopts an
unprecedented broad pan-European perspective”. Such a classification relies on Mudde’s definition of
populism — the same definition adopted here — and considers those populist organizations which
gained parliamentary seats in either the most recent national elections of their respective countries (up
to 29 May 2019), the 2014 elections for the European Parliament, or the 2019 elections for the
European Parliament (Zulianello 2019). The populist parties identified by such criteria can in turn be
distinguished into right-wing populist parties, left-wing populist parties and pure populist parties®* —
according to the second full ideology they attach themselves to, if any. Zulianello (2019) further
divides the category of right-wing populism into three variants: ‘radical right populism’, ‘neoliberal
populism’, and ‘national-conservative populism’; and the category of left-wing populism into the two
subcategories of ‘typical social populism’ and ‘national-social populism’, according to the way

populism is combined with various forms of socialism.

Table 1. Contemporary populist parties in the EU (as of 29 May 2019).

Country Party (abbreviation) Broad populist category/
specific subcategory
Austria Freedom Party (FPO) Right-wing / radical-right
Belgium Flemish Interest (VB) Right-wing / radical-right
People’s Party (PP) Right-wing / neoliberal
Bulgaria Attack (ATAKA) Right-wing / radical-right
Bulgaria Without Censorship/Reload Right-wing / national-conservative
Bulgaria (BBT-BBZ)
Citizens for European Development of | Pure populism
Bulgaria (GERB)
National Front for the Salvation of Right-wing / national-conservative
Bulgaria (NFSB)

52 Pure populism is a kind of populism attached to no secondary ideology. In an alternative fashion, it is named ‘valence’
populism by Zulianello (2019), and centrist populism by Stanley (2017) and Ucen (2007).
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Country

Croatia

Cyprus

Czech Republic

Denmark

Estonia

Finland

France

Germany

Greece

Hungary

Party (abbreviation)

Will (VOLYA)
Bridge of Independent Lists (MOST)

Croatian Democratic Alliance of
Slavonia and Baranja (HDSSB)

Human Shield (2Z7)
Citizens’ Alliance (SYM)
ANO 2011

Freedom and Direct Democracy —
Tomio Okamura (SPD)

Danish People’s Party (DF)
Conservative People’s Party (EKRE)
Blue Reform (SIN)

Finns Party (PS)

National Rally/National Front (RN/FN)
Unbowed France (LFI)

Alternative for Germany (AfD)

Left Party (Linke)

Greek Solution (EL)

Independent Greeks (ANEL)

Coalition of the Radical Left (SYRIZA)

Hungarian Civic Alliance (Fidesz)

Movement for a Better Hungary
(Jobbik)
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Broad populist category/
specific subcategory
Right-wing / radical right
Pure populism

Right-wing / national-conservative
(populist until 2015)

Pure populism
Left-wing / national-social
Pure populism

Right-wing / radical right

Right-wing / radical right
Right-wing / radical-right
Right-wing / national-conservative
Right-wing / radical right
Right-wing / radical right
Left-wing / social
Right-wing / radical right
Left-wing / social
Right-wing / radical right
Right-wing / radical right
Left-wing / social

Right-wing / national-conservative
(radicalized mainstream party)

Right-wing / radical right



Country

Ireland

Italy

Latvia

Lithuania

Luxembourg

Malta

Netherlands

Poland

Portugal

Romania

Slovakia

Slovenia

Party (abbreviation)

Sinn Féin (SF)

Brothers of Italy (FdI)

Five Star Movement (M5S)
Forza Italia (FI)

League (Lega) [formerly Northern
League, LN]

Lithuanian Center Party (LCP)
Order and Justice (TT)

Alternative Democratic Reform (ADR)

Forum for Democracy (FvD)
Party for Freedom (PVV)
Socialist Party (SP)

Kukiz ‘15

Law and Justice (PiS)

Ordinary People and Independent
Personalities (OL’aNO)

Slovak National Party (SNS)
SME Rodina (SR)

List of Marjan Sarec (LMS)
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Broad populist category/
specific subcategory
Left-wing / national-social
Right-wing / radical right
Pure populism
Right-wing / neoliberal

Right-wing / radical right

Pure populism
Right-wing / national-conservative

Right-wing / national-conservative

Right-wing / radical right
Right-wing / radical right
Left-wing / social

Right-wing / radical right

Right-wing / national-conservative
(radicalized mainstream party)

Pure populism

Right-wing / radical right
Right-wing / radical right

Pure populism



Country Party (abbreviation) Broad populist category/
specific subcategory
Slovenian National Party (SNS) Right-wing / radical right
United Left/The Left (Levica) Left-wing / social
Spain Podemos Left-wing / social
Vox Right-wing / radical right
Sweden Sweden Democrats (SD) Right-wing / radical-right
United Kingdom Brexit Party (BP) Right-wing / neoliberal
UKIP Right-wing / radical right (until
2015, neoliberal)

source: re-elaboration of Zulianello (2019)

As shown by Table 1, all EU member states but Latvia, Malta, Portugal and Romania have at least one
populist party identifiable with Mudde’s ideational definition of populism and Zulianello’s criteria of
selection. The total number of populist parties identified in the countries of the EU is 51. The right-
wing family appears as the most diffused (35 out of 51 parties are right-wing oriented), followed with
equal merit by left-wing populism and pure populism (8 out of 51 parties are left-wing oriented, and 8
have no clear secondary ideological orientation, being thus pure populist parties). Two populist parties
have shifted their orientation, passing from the mainstream to radical populism: the Polish Law and
Justice (PiS), and the Hungarian Fidesz. Conversely, the Croatian Democratic Alliance of Slavonia and
Baranja (HDSSB) has stopped being a populist party in 2015 (Rooduijn et al. 2019). Bulgaria is the

country with the highest number of populist organizations, counting 5 parties, followed by Italy with 4.

Following the same presentational order of Table 1, Table 2 (below) shows the governmental
experience — current or previous — of the above mentioned populist parties, and their integration as
regards the party system and political regime of their respective countries. Populist parties’ integration
is reached when they do not refuse to make alliances with traditional parties, and are not excluded from
potential coalitions by the same mainstream forces. When the opposite is true, instead, there occurs a

non-integration. Integration can then be negative or positive. It is negative when populist parties
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behave in a conflictual way with the principles of the regime in which they operate, grounded on

constitutionalism and liberalism. It is instead positive when populist parties behave in harmony with

the principles of the regime in which they operate, the latter usually not more liberal nor constitutional

because transformed by the same populist organization (Zulianello 2019). In fully-fledged liberal

democracies, populist parties’ integration cannot but be negative® (Zulianello 2019).

Table 2. Current or previous governmental experience of contemporary populist parties in the EU, and level of
integration of the same parties in their respective country’s party system and regime, as of 29 May 2019.

Country

Austria

Belgium

Bulgaria

Croatia

Cyprus

Party

Freedom Party (FPO)
Flemish Interest (VB)
People’s Party (PP)
Attack (ATAKA)

Bulgaria Without Censorship/
Reload Bulgaria (BBT-BBZ)

Citizens for European
Development of Bulgaria

(GERB)

National Front for the Salvation of
Bulgaria (NFSB)

Will (VOLYA)
Bridge of Independent Lists (MOST)

Croatian Democratic Alliance of
Slavonia and Baranja (HDSSB)

Human Shield (ZZ)

Citizens’ Alliance (SYM)

Government
experience

Yes
No
No

Yes

Yes

Yes

Yes

No

No

No

Integration patterns

Negative integration
Non-integration
Non-integration
Negative Integration

Negative Integration

Negative integration

Negative integration

Negative integration
Negative integration

Negative Integration

Non-integration

Negative integration

53 In order to have a positive integration into the party system of a liberal democratic regime, populist parties should
abandon their ideological opposition to such a political system, stopping to oppose the legitimacy of constitutional
constraints and pluralism — both core values of liberal democracies. However, by doing so they would inevitably lose
some populist traits, so becoming non-populist parties (Zulianello 2019).
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Country

Czech Republic

Denmark
Estonia

Finland

France

Germany

Greece

Hungary

Ireland

Italy

Party

ANO 2011

Freedom and Direct Democracy —
Tomio Okamura (SPD)

Danish People’s Party (DF)

Conservative People’s Party (EKRE)

Blue Reform (SIN)
Finns Party (PS)

National Rally/National Front
(RN/FN)

Unbowed France (LFI)
Alternative for Germany (AfD)
Left Party (Linke)

Greek Solution (EL)
Independent Greeks (ANEL)

Coalition of the Radical Left
(SYRIZA)

Hungarian Civic Alliance (Fidesz)

Movement for a Better Hungary
(Jobbik)

Sinn Féin (SF)

Brothers of Italy (FdI)

Five Star Movement (M5S)
Forza Italia (FI)

League (Lega) [formerly Northern
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Government
experience
Yes

No

No
Yes
Yes
Yes

No

No
No
No
No
Yes

Yes

Yes

No

No
No
Yes
Yes

Yes

Integration patterns

Negative integration

Non-integration

Negative integration
Negative integration

Negative integration

Non-integration (radical

disembedding)
Non-integration
Non-integration
Non-integration
Non-integration
Non-integration
Negative integration

Negative integration

Positive integration

Non-integration
Non-integration
Negative integration
Negative integration

Negative integration

Negative integration



Country

Latvia

Lithuania

Luxembourg

Malta

Netherlands

Poland

Portugal
Romania

Slovakia

Slovenia

Spain

Sweden

Party

League, LN]

Lithuanian Center Party (LCP)
Order and Justice (TT)

Alternative Democratic Reform
(ADR)

Forum for Democracy (FvD)

Party for Freedom (PVV)

Socialist Party (SP)
Kukiz ‘15

Law and Justice (PiS)

Ordinary People and Independent
Personalities (OL’aNO)

Slovak National Party (SNS)
SME Rodina (SR)

List of Marjan Sarec (LMS)
Slovenian National Party (SNS)
United Left/The Left (Levica)
Podemos

Vox

Sweden Democrats (SD)
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Government
experience

No

Yes
No

No

No

No
No

Yes

No

Yes
No
Yes
No
No
No
No

No

Integration patterns

Negative integration

Negative integration
Non-integration

Non-integration

Non-integration (radical

disembedding)
Negative integration
Non-integration

Negative integration

Negative integration

Negative integration
Negative integration
Negative integration
Negative integration
Negative integration
Negative integration

Negative integration

Non-integration



Country Party Government [Integration patterns
experience
United Kingdom  Brexit Party (BP) No Non-integration
UKIP No Non-integration

source: re-elaboration of Zulianello (2019)

As Table 2 shows, 19 out of 51 populist parties active in the EU have been or currently are in the
government of their respective countries — generally in coalition with other organizations. Conversely,
32 of them have never acceded a national executive, remaining confined to the periphery of their party
system.

The majority of populist parties here indicated (34 out of 51) displays systemic integration in the party
system, meaning that they have cooperative ties with traditional parties. Only 17 organizations are not
integrated. Out of these 17 non-integrated populist parties, all but two never reached systemic
integration. The Finnish Finns Party (PS) and the Dutch Party for Freedom (PVV) are exceptions: they
were previously integrated in the party system of Finland and the Netherlands respectively, to later
radicalize their ideological stances through a process of radical disembedding, in order to be excluded
from possible cooperation links and achieve isolation (Zulianello 2019).

Out of the 34 cases of integrated populist parties, 33 experience a negative integration.

There is, eventually, only one case of positive integration: Hungary’s Fidesz. Hungary is here to be
regarded as an illiberal democracy (see chapter 4). Specifically, Fidesz has a positive integration in the
political regime of the country in which it operates, because it changed it according to its ideological
orientations. Turning Hungary from a liberal into an illiberal democratic regime, Fidesz’s program
appears now in line with the form of government of its country. Fidesz was initially characterized by a
negative integration because it worked in a liberal democracy, becoming positively integrated only
since 2010, when it started to implement a series of policies not aligned with liberalism and

constitutionalism.
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CHAPTER 3
POPULISM IN ITALY

Right-wing and left-wing? Old staff. Today the difference is between the
FEW powerful people who rule and earn (lobbies, multinational
corporations, bankers, finance), and the very MANY people who have been
deprived of their job and future by this Europe of nuts. I side with the very
many, I side with the People!**

(Salvini 2016)

The five parties which will be analyzed throughout the present chapter — the Fronte dell’Uomo
Qualunque, Forza Italia, the Lega (Nord), the MoVimento Cinque Stelle, and Fratelli d’Italia — are all,
according to Mudde’s definition (see section 1.1), identifiable as populist. They all conceive of society
to be ultimately divided into two antagonist groups — the pure people and the corrupt elite — and all
claim to speak in the name of the entire Italian population, that is, all claim to express the general will.
Even though the rhetoric adopted is softer in some cases and more radical in others, all such political
groups move on the same lines of majoritarianism and anti-elitism, implicitly entailing an anti-pluralist

stance.

3.1 Genesis of the populist phenomenon in Italy: the Fronte dell’Uomo Qualunque

Italy had its first populist encounter — thus being one of the Western European countries in the frontline
concerning the development of populism — already in the 1940s, in the form of the Fronte dell’'Uomo
Qualunque (Front of the Common Man) (Tarchi 2018). Founded by Giannini in the wake of the
peninsula’s liberation from dictatorship, the organization claimed to express people’s grievances and
discontent (Passarelli 2015) — defining itself as the real voice of all Italians (Gambarota 2019) — while
simultaneously denouncing professional politicians and their games (Forcellese 2015; Corduwener
2017; Passarelli 2015). Its objective was indeed that of providing representation to those who felt
unrepresented, ‘the men of the street’ (Campani and Pajnik 2017). The very name of the political group
is highly indicative of its populist character, for it clearly expresses the idea of an organization made up
of ordinary people, acting in the name of ordinary people. The Fronte’s criticism of traditional parties
was articulated in its logo in a very interesting fashion, depicting a press steered by anonymous hands

which squeezes a small man till death (Forcellese 2015). Communists, socialists and democrats were

54 Post published on 27 June 2016 on Salvini’s Facebook profile: https://it-it.facebook.com/salviniofficial/videos/destra-e-
sinistra-roba-vecchia-oggi-la-differenza-%C3%A8-tra-i-pochi-potenti-che-coma/10153871016253155/. Translation by
me.
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all, in Giannini’s eyes, working together just to impose on the Italian society their arbitrary vision of
the world, their values and ideas (Gambarota 2019). Indeed, all major parties were convinced that the
Italian people needed to be educated in a democratic fashion, and that only they could act in this
direction (Corduwener 2017; Orsina 2014). This Giannini opposed, believing that people had the
common sense needed in order to make political decisions, being ultimately able to govern themselves
(Corduwener 2017). In the Fronte’s logic, there was no substantial difference between fascism and
democracy, for at the end of the day both were elitist organizations trying to impose their ideologies on
the masses (Gambarota 2019; Corduwener 2017; Orsina 2014; Orsina 2013). In this sense, Giannini’s
party was neither fascist nor anti-fascist, (Forcellese 2015; Corduwener 2017), in that it believed that
the struggle was not between such forms of government but rather between “’the 'masters’ and the
‘crowd”” (Corduwener 2017). The classical Manichean vision of society typical of populism is thus
present: the honest, hard-working people on the one hand, and the dishonest, self-referential career
politicians — the so-called partitocracy — on the other (Gambarota 2019; Biorcio 2012; Orsina 2013;
Orsina 2014; Corduwener 2017).

The populist party advocated for a free market economy and a neutral and independent civil society
(Corduwener 2017). The latter, however, is not to be intended in homogeneous terms, conversely to
what usually happens with populist parties. The people was indeed “’individualistically conceived as a
group [...] of common men*”’, because Giannini refused collective identities of any kind*® (Orsina
2013). According to Orsina (2014), that of Giannini is ‘’possibly the purest form of liberal populism
that Italy has ever experienced”. The Fronte’s main message was that the ultimate power belonged to
the people, and that as a consequence, it was to the people to decide its head of state, its officials and
even its judges (Corduwener 2017). Despite the emphasis put on the crowd, the party did not move
along nationalistic or racist lines (Gambarota 2019; Corduwener 2017).

Giannini talked to ordinary citizens with a very simple language, and proposing simple solutions
(Gambarota 2019; Corduwener 2017). Never gaining more than 5.3% of the vote, and despite its short-
lived existence, the Fronte is destined to leave an important legacy. Giannini’s party is indeed believed
to have influenced the development of populism not only in Italy, but in all Europe (Corduwener 2017;

Tarchi 2002; Gambarota 2019).

55 Translation by me.
56 As far as the conception of civil society is concerned, Orsina (2013) regards Giannini’s populism as the forerunner of
Berlusconi’s one.
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By claiming to be the real voice of the entire Italian population (Gambarota 2019), the Fronte
dell’Uomo Qualunque embraced a majoritarian approach, which inevitably discriminates against
minority groups and pluralism. Given the absence of nationalism and nativism in the organization’s
ideology, members of the minority group were mainly politicians and elite components not sharing
Giannini’s view of the world, that is, people having different ideologies and mindsets. Opposing
traditional representation, and wishing to replace it with a populist version of it, the Fronte further
confirmed its majoritarian exclusionist stance, in that a populist representation would inevitably
exclude the consideration of non-in-group components. The idea of speaking for the entire population,
additionally, found no confirmation (ever) in reality, for the party was never supported by more than
5% of the people, thus indicating that its majoritarian stance threatened a numerically important
(non)minority. The party never reached the government, and as a consequence never really had the
chance to translate its ideology into concrete policies. The assessment of its implications on
constitutionalism and modern liberal democracy, then, derives from a simple consideration of its
rhetoric — which can sometimes be different from actions. Given the emphasis on the will of the
majority, one can expect the party would have supported the executive at the expenses of the
Parliament and courts, thus placing itself in contrast with the principles of separation of powers and
checks and balances. Indeed, for its very nature, the judiciary is a non-majoritarian body defending
pluralism and minorities’ rights, while the Parliament is the locus of representation and pluralism — all
elements opposed by the Fronte. Also Giannini’s conception of judges elected by the people is
problematic from a rule of law perspective, for it implies that they be loyal to their electors and not to
the law. Therefore, even though the movement claimed not to be opposed to democratic regimes, its
ideology suggests rather the opposite — at least if one considers democracy as more than the simple will

of the majority.
3.2 Contemporary populist parties in Italy

It is in the mid-1990s that populism is going to make its greatest appearance in the Italian scenario,

remaining ever since a constant feature of the country’s political system (Tarchi 2018). Italy’s crisis of
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politics (see section 1.5.2) was indeed exacerbated” by the findings of the Mani Pulite (Clean Hands)
judicial investigation — an investigation which by bringing to light the deep state of corruption of the
Italian party system®, somehow legitimized populist feelings (Tarchi 2018). The media moved in the
same direction, giving further resonance to such a populist atmosphere (Orsina 2014). According to
Passarelli (2015), it is precisely in post-Tangentopoli Italy that the country’s most important populist
parties will emerge. Since this moment, indeed, the phenomenon has never left the peninsula’s political
life, making the latter earn the nickname of *’promised land of populism®”’ (Tarchi 2015), ¢’populist
paradise®”” (Zanatta 2002), and ¢’cradle of populism in Europe” (Pasarelli 2015). Until a couple of
months ago, indeed, populism had totally ‘triumphed over traditional parties (Hermet 2001).

3.2.1 Tele-populism®: Berlusconi’s Forza Italia

Of the new political organizations created after the 1992 crisis of traditional parties, one is destined to
emerge with a particular emphasis, exploiting the vacuum left by the Mani Pulite investigation, and
becoming the undisputed protagonist of post-Tangentopoli Italy: Forza Italia (Go Italy) (Biancalana
2020). Forza Italia was founded by the media tycoon Silvio Berlusconi in 1993, being able to gain the
support of the Italian population already in the national elections of the following year, thus entering
the government for the first time in a coalition with other parties, among which also the Lega Nord (see
3.2.2) (Biorcio 2012). After this first electoral victory — as we shall see in section 3.3 and ff. — the party

will happen to be in the government many other times, always in coalition with other center-right

57 The origins of such a crisis go, however, much more back in time. As Orsina (2018) notes, the democratic regime
installed in Italy after WW2 was fragile and precarious, in that by excluding the Communist Party from government, it
prevented the full realization of the liberal principle upon which the same system was grounded. The delegitimization of
political forces started with traditional parties trying to undermine the credibility of the communist group, continued
with the Communist Party trying to undermine the credibility of mainstream organizations, and picked with traditional
parties lamenting the very functioning of the entire republican system just to gain popular support. Following Orsina’s
reasoning, the explosion of Tangentopoli is just the climax of a much longer period of people’s disenchantment with and
resentment for politics and politicians. For their part, political groups proved unable to contain such malcontents,
preferring instead to give them legitimacy so as to gain popular support — a choice which further damaged the
credibility of the Italian political system. Since the event of Tangentopoli, then, Italy has been characterized by a search
for the perfect politician (Orsina 2014; Orsina 2018).

58 Every then-existing Italian party was found involved in the payment or in the reception of bribes — from where also the
second expression with which the investigation is widely known, Tangentopoli (tangente means in Italian bribe). The
only exceptions in this sense were the Communist Party (clearly aligned with Moscow) and the Lega Nord (Tarchi
2018).

59 Following an international perspective, however, another geographical area seems to challenge Italy’s record in terms of
populist manifestations: Latin America. Latin America is indeed consensually regarded as the real cradle of the populist
phenomenon.

60 Translation by me.

61 The expression ‘tele-populism’ comes from Taguieff (L llusion populiste, 2002), who intends it as a form of populism
“’adapted to the needs of television” (Biancalana 2020).
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organizations, always with Forza Italia as the dominant group, and always with Berlusconi as prime
minister (Biancalana 2020; Raniolo 2006; McDonnell 2013). Berlusconi’s organization claimed to be
different from the old traditional parties of the peninsula (Orsina 2013), and indeed it was (Raniolo
2006). Its leader came from the business world and represented the perfect self-made man (Tarchi
2018; Biancalana 2020). Relying on an almost religious conception of himself (Borcio 2012; Raniolo
20006), he purported to be the only one able to embody Italy’s general will (Zanatta 2002; Biancalana
2020). As the leader, also Forza Italia’s members were alien to the political world, in that the objective
of the new party was that of creating a political class made up of people who knew more about life than
about politics (Berlusconi 2001; Orsina 2014; Orsina 2013). Berlusconi’s biggest ideological revolution
lies in his consideration of civil society as pure and perfect (Orsina 2014; Orsina 2013). Conversely to
the old traditional parties, which regarded the people as a mass they needed to educate, Forza Italia’s
leader conceived of the same as already educated®® (Orsina 2014; Orsina 2013). Common men and
women were held as naturally good and virtuous, inclined to work hard and endowed with a strong
sense of duty (Orsina 2014; Tarchi 2018; Biancalana 2020). On the contrary, old parties, career
politicians and communists (parties on the left) were regarded as enemies, conceived as betraying the
people in order to realize their own interests (Biorcio 2012; Orsina 2014; Orsina 2013; Raniolo 2006).
In the out-group, Berlusconi also put magistrates and judges, discredited because of their non-
majoritarian nature, and regarded as hindering his actions with no popular legitimacy (Biancalana
2020). In a non-conventional and aggressive way, the populist leader was able to carry out a fully-
fledged delegitimization of what he considered the corrupt elite (Zanatta 2002; Biorcio 2012). Despite
following a Manichean understanding of society typical of populism, Berlusconi’s conception of the
people was twofold, for it included on the on hand a “’diversified and pluralist collection of
individuals”, and on the other a homogenous group characterized by the best human values (Orsina
2014). Following Raniolo’s logic, this means ‘’the deregulation of economic behavior” and the
“’regulation of social behavior” (Raniolo 2006). In this sense, Berlusconi’s understanding of
democracy is absolutely majoritarian and plebiscitarian (Tarchi 2018; Biancalana 2020). Forza Italia is
distant from nationalism and nativism (Biorcio 2012), following instead a more moderate approach
(Zanatta 2002), and for this reason it is regarded as a soft version of populism (Tarchi 2018; Zanatta

2002).

62 In this sense, if traditional parties embraced a hyper-political approach, Berlusconi promoted instead a hypo-political
stance (Orsina 2014; Orsina 2013; Biancalana 2020).
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The party is highly-centralized, completely relying on its leader for its functioning: the Cavaliere is the
only one making decisions, and the organization is characterized by no internal democracy, being even
defined ‘’Berlusconi’s ’personal party’ ©> (McDonnell 2013; Binacalana 2020; Borcio 2006). Its main
mean of expression was the television, from which the leader communicated directly with his citizens,
using a simple and direct language able to create intimacy between electors and elected (Biorcio 2012;
Zanatta 2002). From here also the label of ‘’mediatic populism” (Hermet 2001; Biorcio 2012) or
“’telepopulism” (Biorcio 2012; Biancalana 2020).

Forza Italia, as seen, was set up with the burst of Tangentopoli at the end of the last century. Thirty
years after, it cannot be considered anymore an outsider party (Zanatta 2002), and its attraction on the
Italian electorate has hugely diminished — mainly because of the vicissitudes experienced by its leader.
Over the years, indeed, Berlusconi has become world-famous especially for his involvement in several
judicial investigations and sex scandals; and his name has increasingly been associated with laws he
tried to pass in order to improve or protect his personal situation (Orsina 2019b). By tarnishing himself
by the same vices he had criticized, the Cavaliere broke the promise originally done to his people,
losing the credibility he had earned over his entire political career (Tarchi 2018). As a consequence of
Berlusconi’s nihilistic leadership, Forza Italia was never able to fully institutionalize in the country’s
party system (Orsina, 2014; McDonnell 2013), remaining profoundly linked to his founder. This
symbiosis made it so that the political organization experienced his leader’s same fate (Biancalana
2020). What is even worse, by refusing alternation of leadership, Berlusconi ended up becoming a

mainstream politician, that is, one of the main targets of populism (Orsina 2014).

Berlusconi’s populism, similarly to Giannini’s one some fifty years before, might at first sight not
appear so dangerous for constitutionalism or the rule of law, for it presented itself in a non-radical way,
and promoted a (limited) liberal understanding of society, not focused on nationalism nor ethnicity. In
reality, however, also the implications of Berlusconi’s ideology have their negative sides. Forza Italia’s
enormous emphasis on civil society as the ultimate locus of any power, represents a very deep form of
majoritarianism, which excludes from political consideration all those not conceived as belonging to
the people: politicians, communists and judges. Such a majoritarian stance, coupled with the party’s
understanding of the people as an ideologically homogeneous group (all Italians shares the same
values), highlights an approach which is necessarily anti-pluralist, thus placing itself in contradiction

with some modern traits of constitutionalism. Such a majoritarian approach entails also an opposition
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to non-majoritarian entities, for at the end of the day they are not representative of civil society because
never elected by the same. Opposition to non-majoritarian bodies like the judiciary, however,
consequently brings also an opposition to the system of checks and balances, and to the principle of
separation of powers, which are at the very core of democracy’s modern understanding and the rule of
law.

As explained, the party reached the government many times, therefore having wide room for translating
its ideological apparatus into concrete policies. The effects thereof on constitutionalism will be

analyzed in section 3.3.5 of the present chapter.

3.2.2 Regional populism turned national: the Lega (Nord)

Italy’s other important 1990s populist party is the Lega Nord (Northern League). It was set up in 1991 —
before the party system’s collapse brought about by Tangentopoli — from the merging of different
autonomist leagues active in the Northern part of Italy, and depicted itself as a “’true” alternative in the
Italian political scenario (Urbinati 1998). That of Bossi is regarded as the “’most typical” case of
modern populism (Zanatta 2002), and also as the Italian vanguard of the phenomenon in its modern
version (Biancalana 2020). Defending very specific values and territorial ideals (Zanatta 2002) — alien
to traditional political ideologies (Biorcio 2012) — the LN presented itself as an organization moving
along identity-related lines interpreted in an economic fashion (Tarchi 2018). The people defended by
the party was regionally and morally defined (Tarchi 2018). It was a homogenous, imagined
community (Zanatta 2002): the hard-working, honest, virtuous, sacrifice-oriented Northern people who
represented the real and pure essence of the nation (Albertazzi, Giovannini and Seddone 2018;
Biancalana 2020). Against it, Southern Italians — idle, unenthusiastic, with a parasitic approach — and
the country’s traditional political class — corrupt and interested only in the accomplishment of its own
interests (Albertazzi, Giovannini and Seddone 2018) — were the main enemies (Tarchi 2018; Bincalana
2020). Bossi made no distinction between left and right: both sides of the political spectrum were
harshly attacked because equally corrupt (Biorcio 2012), and responsible for the exploitation of the
North (Tarchi 2018; Zanatta 2002). From such an unfair scenario, the call for the independence of
Padania® — an ideological territory including the Northern regions of Italy — emerged as a necessary

step to take in order to achieve redemption from Roman partitocracy (Biorcio 2012). The identity of

63 The Padania issue has come to have different declinations over the years, including requests for autonomy, federalism,
independence, secession and devolution (Biancalana 2020; Biorcio 2012; Albertazzi, Giovannini and Seddone 2018). In
a symbolic way, and with no national recognition, the LN even proclaimed the ‘secession’ of Northern Italy from the
rest of the peninsula (Biancalana 2020).
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Padania was built via subtraction and using moral references: it was everything Roma Ladrona
(Thieving Rome) was not (Tarchi 2018; Biancalana 2020).

Bossi’s Lega Nord discredited not only career politicians and Southern Italians, but also international
financial institutions, international organizations, and migrants, further opposing globalization and
cosmopolitanism because of their multicultural implications (Tarchi 2018; Biancalana 2020; Zanatta
2002). The novelty introduced by Bossi was especially evident in the language adopted by the leader: it
was direct, simple, full of bad words, gross, politically incorrect, and marked by dialect (Tarchi 2018).
Also his way of dressing was remindful of the common man: no tie, no tuxedo. He was an ordinary
guy, and more importantly, the only one able to speak in the name of the general will of the people
(Biancalana 2020). Bossi’s LN has been in the government three times in coalition with other parties:
in 1994, from 2001 to 2006, and from 2008 to 2011.

Since 2017, the leadership of the party is in the hands of Salvini, who turned it from a regional populist
organization into a national (and nationalistic) one (Orsina 2019), enacting what has been defined a
“’substantial generational renewal” (Albertazzi, Giovannini and Seddone 2018). The people defended
by Salvini’s Lega — the reference to the north has been removed from the party’s name — is a national
people: the pure and honest Italians. Also the out-group has been adjusted: the EU has taken the place
of Rome (Biorcio 2012) — even though traditional parties are still strongly criticized — and migrants
have become the core opposition subject of the party, replacing Southern Italians (Albertazzi,
Giovannini and Seddone 2018; Biancalana 2020). Members of the LGBT community are also labeled
as enemies. Despite the redefinition of its Manichean logic, however, Salvini (in line with his
predecessor) still proposes very simple solutions to complex problems, presenting himself as the only

interpreter of the general will (Biancalana 2020)

Bossi’s Lega Nord’s populist ideology is probably the most radical one among those analyzed in the
present chapter, at least as far as exclusionism is concerned. By moving on regional rather than national
lines, the party’s majoritarian approach produces a paradoxical effect, for the majority it claimed to
represent is nothing more than a minority. The Lega Nord’s peculiar majoritarianism is implicitly anti-
liberal and anti-pluralist. Accordingly, the party’s ideology contrasts with modern constitutionalism — at
the heart of democratic regimes — intended as characterized by liberalism and respect for individuality
and plurality. Bossi’s strong emphasis on the general will might let suppose an antagonism toward non-

majoritarian bodies, in that they would not be really representative of the pure people, who never
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elected them. Even more so, one might imagine a certain hatred for judicial bodies, in that their main
raison d’étre is precisely the defense of pluralism, and of minority groups’ rights. By presumably
opposing non-majoritarian bodies, the party inevitably opposes constitutionalism’s core principle of
checks and balances; while its presumed antagonism for the judiciary might place the party in contrast
with the other fundamental principle of constitutionalism upon which every democracy is grounded, the
separation of powers. Together with Forza Italia, the LN entered the government many times, thus
having the chance to implement certain policies (even though in a much more limited way than
Berlusconi’s party). The effects of such policies on constitutionalism will be analyzed in section 3.3
and ff. of the present chapter.

As we have seen, the party recently shifted from regionalism to nationalism. The main implications of
its ideology, however, remain the same. As in the case of Berlusconi and Bossi, also Salvini’s party was
able to make it to the government, meaning that its ideological apparatus had the opportunity to express
itself in concretely implemented policies, whose effects on constitutionalism and democracy are

analyzed in detail in section 3.4 and ff. of the present chapter.

3.2.3 Web-populism: the MoVimento Cinque Stelle

The third populist party analyzed here, was set up as a reaction to the broken promises of post-
Tangentopoli Italy®. Criticizing the elites with (swear)words never used before, it was established in
2009 by a comedian, Beppe Grillo — together with Gianroberto Casaleggio, a web strategist — and
called MoVimento Cinque Stelle (Five Star Movement).

Openly refusing the right-wing and left-wing label, while claiming to simply go head (Tarchi 2018;
Ceccanti and Curreri; Caruso 2017; Lanzone and Woods 2015), the M5S can be regarded as embodying
a pure version of populism, detached from any other secondary ideology (Zulianello 2019). Its stance is
essentially post-ideological (Corso; 2019; Ceccanti and Curreri 2015), distinguishing between good and
bad policies rather than conservative and progressive ones. The group’s denunciation of Italy’s political
class — defined /a casta (the caste) — was made extremely clear since the very beginning, when the so-
called V-Day (abbreviation for Vaffanculo-Day, meaning Fuck-you-day) was organized.

The M5S, whose political vision lacks coherence (Corso 2019), grounds its raison d’étre in a vehement

opposition to political parties and representative democracy tout court, advocating for the

64 It has been noted, indeed, how the general expectation of change linked to post-Tangentopoli Italy has someway cast a
shadow over the problems of political representation that the country kept on having also after 1992 (Lanzone and
Woods 2015).
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accomplishment of direct democracy and the consequent elimination of all intermediary political
organizations (Ceccanti and Curreri 2015; Caruso 2017). Representative democracy must be overcome
because of its inherent divide between procedural and real democracy, and the growing weight of the
first over the second at the expenses of citizens (De Rosa 2013). According to the M5S’s
Weltanschauung, citizens’s role in the political game must become central, and this is only possible if
people have a direct involvement in the decision-making process, something which can be realized —
for its very horizontal nature — only via the internet (Corso 2019; Ceccanti and Curreri 2015; Tarchi
2018; Danna 2013). Explicitly refusing the categorization of party® and its typical hierarchical
structure, the M5S has introduced a totally new relationship between party members and electors, using
the net not only as a space for communication, but also as a platform for political participation.
Opening the way to what has been called ‘e-democracy’, the M5S went even further than Berlusconi,
for the movement’s webpage was to become the online square where citizens could make decisions
(Tarchi 2018). The possibility of registration on the platform was indeed open to anybody.

The party’s web democracy (and web democracy more in general), however, causes some problems. In
the first place, the online platforms used by the movement cannot be praised as really representative,
for the number of voting registered users does not correspond to an important part of the Italian
citizenry, let alone the whole country’s population® (Ceccanti and Curreri 2015). As a consequence, the
movement is not really speaking on behalf of the nation, but rather only for a relative part thereof.
What is more, the way the net has been used by the M5S has appeared oftentimes confusing, with
questions addressed to the public changed during the answer-period, and websites’ voting mechanisms
suspended while they were still open for the vote. The group’s online platform has many times been
accused of lacking transparency (Ceccanti and Curreri 2015; De Rosa 2013).

To reach people’s centrality in the political arena, the movement proposed several ideas: the
introduction of propositional referenda without a limiting guorum (Caruso 2017), the use of the web as
a space for political-decision making and transparency; the reintroduction — through a constitutional
reform — of the imperative mandate (of which I shall argue at the end of this section); and the

introduction of the American recall system (Tarchi 2018). Conversely to what is regarded as the

65 After entering the political game in 2009, and even more so after the first electoral success, the M5S stopped being a
movement and became a fully-fledged political party (Ceccanti and Curreri 2015; Tarchi 2018).

66 Urbinati notes how the people of the net is just a minority, for a huge part of the population is inevitably excluded from
such a digital world. Additionally, even though the feeling is that the internet can really allow a direct form of
democracy — in that it abolishes distances between people, and creates horizontality — it just produced a new digital
version of mediation and representation, probably even less transparent than the traditional one carried out by political
parties (Ceccanti and Curreri 2015).
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practice of all populist parties — claiming more delegation to the leader at the effective disadvantage of
real participation — the M5S seemed to defend a genuine inclusivity of citizens in political matters
(Tarchi 2018).

The group’s populism emerges from its dual understanding of society, antagonistically conceived as
divided between pure people and corrupt elites. Part of the enemy are, however, not only politicians
and parties, but also trade unions, multinational corporations, banks, international organizations®’, big
business, financial institutions, intellectuals, and the media — accused of siding with traditional political
personalities® (Tarchi 2018; Ceccanti and Curreri 2015). They are contrasted to ordinary people,
regarded as a homogenous group who blindly shares all the leader’s opinions, and exalted for their
moral attitudes, innocence, honesty and willingness to work hard.

In his speeches, Grillo has always promoted a simplified narrative of politics, the latter intended as a
field in which every citizen could operate because no special skills, but commonsense, are required
(Tarchi 2018; Caruso 2017). The idealization of a web democracy is probably the better example in this
sense, based on a populist vision of politics and democracy which finds no counterpart in complex real
life (Ceccanti and Curreri 2015). Grillo’s opinions are usually equated to the group’s ones — even
because he is, with Caseleggio, the only one deciding the action line of the movement. In reality,
however, the posts written by the comedian on his blog are more to be regarded as externalizations of
the author’s reasonings, that ideas shared by every grillino® (Tarchi 2018). Divergence of opinion
emerged, just to make an example, with the item of migration: Grillo and Casaleggio have always
shown a rather hostile approach toward the phenomenon, so that when some M5S MPs proposed the
elimination of illegal migration from among the crimes of the country’s criminal code, the co-founders
publicly discredited the proposal. However, the grillini — who were given the possibility to express their
thought through the webpage of the organization — clearly showed to go in the opposite direction
(Tarchi 2018, Ceccanti and Curreri 2015).

Creating a party conceived to be representative of the people, and made by the people, Grillo defended

many times that no hierarchy is present in his organization, being the latter grounded on citizens’

67 Among the international organizations criticized by the party, there was also the EU (Tarchi 2018; Lanzone and Woods
2015). In Grillo’s rhetoric, the supranational organization was just another caste, ’dominated by technocrats and self-
interested politicians who care little about the "real people””” (Lanzone and Woods 2015). The M5S opposed especially
the euro (Caruso 2017), with its leader even calling for Italy’s withdrawal from the monetary union (Lanzone and
Woods 2015). Such a stance, however, has softened over the time.

68 “’The power of the castes does not come from their control over production means, but from their control over the
media. Without the daily lies, these casts would be naked [...]”” (Tarchi 2018). Translation by me.

69 Literally ‘little cricket’, the nickname is used to name Grillo’s supporters. Such an expression comes directly from a
wordplay done with the M5S’s leader surname, meaning indeed ‘cricket’.
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equality (‘one counts one’ was one of the party’s mottos). This notwithstanding, there seems to be a
serious tension between the democratic rhetoric advertised by the leader and the party’s real
organization (Ceccanti and Curreri 2015; Caruso 2017; Grasso 2017). In particular, the powers in
Grillo’s hands are so substantial that the movement’s entire democraticity is questioned — not from a
constitutional point of view but rather from a perspective of ideological coherence (Ceccanti and
Curreri 2015). The comedian from Genoa seems indeed the de facto leader of the group. The party’s
rules as established in its statute (originally drafted by him and Casaleggio) foresee that only Grillo can
decide who can register on the web platform and who cannot, that only Grillo can choose the political
items to discuss, that only Grillo can manage the group’s funds, and that Grillo is the only owner of the
party symbol. Such a predominance of the leader is further evident in Grillo’s practical behavior as far
as the oppression of dissent in the party and the creation of a different leadership are concerned. Indeed,
many M5S MPs have been arbitrarily expelled by the two founders, while some others have resigned
autonomously, lamenting lack of democracy and room for self-expression in the group (Ceccanti and
Curreri 2015; Tarchi 2018; Caruso 2017). But also the way questions are asked online raise doubts of
democraticity, for only the leader can make demands, so deciding when and on which issues referenda
should be held (Lanzone and Woods 2015; Caruso 2017). Some online supporters have even
complained about the fact that comments on important issues go usually unanswered (Tarchi 2018;
Danna 2013). The democratic style of the M5S — described by the Genoa’s Tribunal as stemming from
the party’s ‘movement-oriented memento’ and the leader’s ‘dirigistic-request’ (Grasso 2017), seems
thus to be rather far from the democratic practice orally defended by the leader. The internal
organization of the movement has even be defined as a “’participatory oligarchy’’ (Caruso 2017), being
— starting from the comedian’s blog — a top-down, centralized and vertical structure where Grillo
exercises an authoritarian and monistic role (Ceccanti and Curreri 2015; Caruso 2017). In this sense,
the by the party much cheered direct democracy risks turning into a by-someone-direct(ed)-democracy
(Ceccanti and Curreri 2015).

In 2013, the M5S emerged from Italy’s national elections as the most voted party, with 25.6% of the
votes. The reason behind its victory can probably be explained by looking at the events the country
went through during the previous five years, and the way they were tackled by the government. The
peninsula experienced, in that period, the harshest effects of the Eurocrises, and the setting up of a
technocratic government led by former Commissioner Mario Monti, under whom controversial yet

important austerity policies were implemented (Fasone forthcoming). Such a scenario probably left a
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legacy at the advantage of populism. Indeed, as introduced in section 1.5.2, and widely explained in
section 1.5.3, populism is strengthened by technocracy, and since the Monti government was a
technocratic cabinet, its very nature might be responsible for the electoral rise of the M5S. As De Rosa
(2013) observes, Grillo’s party was the specular opposite of its ruling predecessor, for in the first case
MPs had no experience with politics, nor any specific competence; while in the case of Monti the
cabinet was totally based on expertise.

More generally, the M5S’s victory in the 2013 elections can be regarded as yet another attempt made
by the Italian people to find the perfect governor, a research which goes on since 1994 (Orsina 2014).
With Forza Italia’s decrease in political importance, people’s feelings of resentment for politics — which
had somehow been canalized under Berlusconi but never completely dissolved — found a new way of

expression in the group led by Grillo (Orsina 2018).

By entering the Parliament, the movement had to give itself a more consolidated structure. For this
reason a code of behavior to be respected by the new M5S MPs was drafted, establishing that proposals
for legislation could be presented to the Parliament only if they had previously been discussed on the
webpage and approved by at least 20% of users, and that every parliamentarian of the movement had to
keep the community updated through the upload of a sum-up video of the daily activities he had been
involved in (Tarchi 2018). The code also ordered that M5S MPs respected the political line decided by
the party’s Assembly, and voted in a manifest way in the Parliament, thus making it clear that deputies
were just instrumental, and had no real freedom of conscience in the exercise of their office — not even
as far as vote’s secrecy was concerned (Ceccanti and Curreri 2015; Caruso 2017). Transparency has
been the key word promoted by the party also as far as the Parliament’s legislative process is
concerned. Indeed, even though parliamentary committee meetings must remain secret in their content,
some M5S members have live-streamed some sessions on social media so as to show the electorate
their loyalty to the party’s values. By not respecting the secrecy rules imposed for such meetings, the
MS5S — advertising its actions as narrowing the existing gap between elected and electors — can
“’jeopardize the ability of these committees to provide an appropriate setting for political negotiations™,
thus damaging the same legislative procedure (Fasone forthcoming).

As seen, the M5S accused Italy’s political elite of corruption, and the very system of parliamentary
representation of moving away from real democracy. Among the solutions proposed to fix such

shortcomings, the party supported the introduction of the binding mandate via a constitutional
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amendment bill tabled by the group in 2017, and eventually not approved (Fasone forthcoming). The
prohibition of such a mandate is ordered by the Italian Constitution in its art. 67 to guarantee *’"MPs’
freedom” (Constitutional Court ruling 14/1964), and it is considered a fundamental component of
liberal constitutionalism (Ceccanti and Curreri 2015), and the “’par excellence expression of political

> (Pinelli 2018). The free mandate — conceived in order to protect citizens from changes

representation
of mind which could prove detrimental for their good, even though not immediately recognized as such
by the same (Pinelli 2011) — becomes in the populist understanding of the M5S”!, a mechanism of
convenience. As Grillo (2013) himself explained, the free mandate would be just a legally legitimate
way to allow the first random John Doe who gets elected, to do whatever he wants, being he never
considered responsible for not satisfying the political issues upon which he was elected by citizens. In
the same partisan way are regarded also those ‘privileges’ connected to MPs like parliamentary
allowances, pensions and inviolability, against which the M5S manifestly stood (and stands) asking for
countermeasures (and maybe forgetting that they are instrumental to the good functioning of the
legislative body) (Fasone forthcoming).

The party’s hostility toward the prohibition of binding mandates is evident also in art. 21.5 of the
movement’s group to the Chamber of Deputies’ Statute, imposing a penalty of 100.000 € to those five-
star MPs who voluntary drop such a group or are expelled from it, or resign from the same because of
political dissent. It is immediately evident that the statute’s article violates art. 67 of the Italian
Constitution (Gianfrancesco 2018; Fasone forthcoming; Pinelli 2013; Di Maria 2018).

In light of the 2018 national elections — and because of Grillo’s tiredness in leading the party (Tarchi

2018) — polls were held on the movement’s webpage in order to elect a new leader, and in 2017 Luigi

Di Maio became the new face of the M5S.

The ideology of the M5S displays one of the most manifest examples of majoritarianism: Grillo
himself stated that his party aimed at representing 100% of the Italian population (Tarchi 2018).
Conceiving of the people as a uniform and undifferentiated block, with no room for heterogeneity, the
movement’s ideology is clearly at odds with the notions of liberalism and pluralism embedded in

modern constitutionalism. The realization of the general will much supported by the group is further in

70 Translation by me.

71 Fasone (forthcoming) notes how the elimination of the binding mandate’s prohibition is not per se a populist feature,
being instead a typical claim of those countries where the phenomenon of parliamentary transfughism, intended as “’the
inclination of MPs to change political group or party once or several times since the electoral moment™, is particularly
evident. In the case of the MSS, however, such a claim gains populist connotations, for it is advocated for under the
simplistic justification of politics’s streamlining.
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contrast with the very notion of representative democracy. A majoritarian exclusionist approach,
characterizes also the movement’s project of direct democracy via the web, for only a small part of the
Italian population is registered on it, and consequently only a small part of the people can claim to
really be represented. From such a majoritarian stance, there derives an inevitable contrast with regard
to non-majoritarian institutions, like the judiciary (which is, however, not openly criticized by the
MS5S), whose functioning and composition is not dependent on the will of the majority, but rather
intended to contrast and limit it. The rejection of non-majoritarian institutions necessarily entails also a
friction with the principles of separation of powers and checks and balances, at the very heart of the
rule of law.

From what just said, there emerges a serious conflict between the M5S’s ideology and modern
democracy, characterized as it is by liberal constitutionalism and the rule of law. Such a contrast is
further evident when analyzing the concrete policies carried out by the party when in government,

object of analysis of section 3.4 and ff. of the present chapter.

3.2.4 Marginal populism: Meloni’s Fratelli d’Italia

It is now necessary to spend some words about another Italian party, whose consideration in the
literature is really modest, if present at all: Fratelli d’Italia (Brothers of Italy)™>. Among scholars, the
organization tends not to be immediately regarded as populist (Mazzoleni and Bracciale 2018;
Bracciale and Martella 2017) — being rather defined as ‘’the natural heir of the conservative right
tradition” (De Giorgi and 2018). This notwithstanding, there seems to be a general perception of
Fratelli d’Italia as a populist organization (Zulianello 2019; Bracciale and Martella 2017; Fasone
forthcoming; Mazzoleni and Bracciale 2018), a label which is not refused by the same party leader,
Giorgia Meloni”.

It is my opinion, that following Mudde’s definition of populism — based on anti-elitism and anti-
pluralism (see 1.1.) — Meloni’s party can be considered as a populist one. Indeed, the leader uses a
certain rhetoric of criticism against the local current elite, accused of having taken sovereignty away
from civil society: “’In the U.S. the people won against the elites, the oligarchies, high finance and the

dominant ideology. The same will happen in Italy on 4 December: Italian citizens will not listen to

72 The marginal attention received by Fratelli d’Italia might be explained by taking into account the central role lately
played by Salvini’s Lega in the Italian political scenario.

73 She wrote on Facebook that ‘populism’ is just a derogatory term invented by the left to discredit those politicians who
fight for the people and their rights. You can see the post, as reported on the party’s official webpage, here:
https://www.fratelli-italia.it/2017/09/14/elezioni-meloni-renzi-combattiamo-camerieri-dei-lobbisti-populismo-categoria-

inventata-sinistra-screditare-difende-popolo/.
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radical-chic people but will vote against this government, which has not been elected, in order to regain
their sovereignty”’ (Mazzoleni and Bracciale 2018). Also a general resentment toward the EU’s
supranational nature is present in the party’s ideology, deducible from the core values of the same as
promoted on its official website’: national traditions, national unity, a Europe of (different) people.
Meloni’s rhetoric describes Italy as a country deprived of its powers and autonomy by Mss. Merkel and
her lobbies (Mazzoleni and Bracciale 2018), with Tarchi (2018b) regarding her party as marked by a
strong souverainiste component. Undoubtedly, FdI supports a very exclusionist Weltanschauung,
resumable in the motto ¢’Italy and Italians first””. Islam, migration, multiculturalism, and
(homo)sexual minorities are all attacked, being regarded as dangerous for Italian culture and traditions
(Mazzoleni and Bracciale 2018; Giorgi and Tronconi 2018; Fratelli D’Italia 2018; Giorgi and Tronconi
2018).

Interestingly, the party was founded in 2012, when Italy was ruled by the Monti cabinet. Given also the
electoral success of the MS5S in the 2013 national elections, one can imagine that the organization was
set up as a reaction to technocracy (as we have seen in section 1.5.3, indeed, populism usually stands in
opposition to the same, lamenting the exclusion of ordinary people from those decision-making

processes which are based on expertise).

Fratelli d’ Italia’s emphasis on the general will, intended in nationalistic and nativistic terms, indicates a
strong majoritarianism. The party claims indeed to represent the whole Christian and Italian-born
population (from which, however, elite members and politicians are excluded), at the expenses of non-
Italian and non-Christian migrants. Such an understanding of the people is marked by anti-liberal and
anti-pluralist traits, for the in-group is a monolithic block characterized by units having the same
interests and needs, fixed in time and space. As a consequence, the ideology of Meloni’s party is much
at odds with a modern understanding of constitutionalism, intended as protecting pluralism and
individualism. The populist party never gained enough support to reach the government — an indication
that its majoritarian stance is grounded on the will of just a minority of people — thus making it
impossible to be assessed from a tangible point of view, for its ideological exclusionist elements never
found a way of concrete expression in the political arena. This notwithstanding, some deductions can

be made about the possible relationship the party would have with constitutionalism and liberal

74 Cfr. https://www.fratelli-italia.it/about-us/.
75 Such a sentence is the title of the second section of Fratelli d’Italia’s political program for the 2018 national elections,

which you can read here: https://www.fratelli-italia.it/wp-content/uploads/2018/01/PROGRAMMA_ A4 REV2.pdf.
Translation by me.
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democracy. By aiming at realizing only the will of the majoritarian group, Fratelli d’Italia seems to run
counter to non-majoritarian bodies, for by not being characterized by a political nature, these cannot be
elected by the majority of people (having rather the opposite function of containing majority’s
excesses). A conflictual relation with non-majoritarian bodies might undermine the system of checks
and balances, at the core of modern democratic regimes. In the same way, by fostering consideration of
only what is perceived to be the pure people of the country at the expenses of minority groups, Fratelli
d’Italia might question the working rationale of the judiciary — the non-elected body par excellence —
whose primary charge is that of protecting pluralism and minorities’ rights. As we have explained in
section 1.2.4 , it is currently impossible to conceive of democracy just in terms of the demos, for the
way such a regime has come to be accepted since after WW2, entails also liberalism and
constitutionalism. In this sense, the logic of Meloni’s party is conflictual with the very basic principles
of constitutional legal doctrine intended in its liberal version (checks and balances, separation of
powers, respect for pluralism, protection of minorities, the rule of law), thus contrasting also with the

very foundations of liberal democracy, and representing a threat to the same.

3.3 Populism’s first time in power: the Berlusconi cabinets

1994 was the first time ever that Italian populism entered the government, to do it again many other
times in the following years. It entered the government through a center-right coalition destined to
become the central political actor of the country for about fifteen years’. Its government experience
was the result of an alliance set up by Berlusconi with other parties, of which Bossi’s Lega Nord was a
constant member. Of such an alliance, Forza Italia was the major party, being the most voted in the
elections and the one having the most decisional power in the cabinet. In these fifteen years, populism
expressed itself mainly through the figure of the Cavaliere, every time Prime Minister of the ruling
coalition (Biancalana 2020; Raniolo 2006; McDonnell 2013). When in government, populism — as any
other ideology — ruled, proposing laws and policies it deemed appropriate for the life of the country. A
detailed analysis of all the policies and laws carried out by Berlusconi during his cabinets goes beyond
the purposes of this work. However, because some laws, decisions and attempted reforms have been

particularly ambiguous, they deserve special attention.

76 Such a center-right coalition has, however, lately been replaced by new populist actors, as we shall see in section 3.4.
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3.3.1 Berlusconi’s conflictual relationship with the judiciary

The first noteworthy element of analysis is Berlusconi’s relationship with the judiciary, the most
independent branch of any democratic system. When the Cavaliere entered politics, Italy had just been
shook by Tangentopoli, and public opinion toward the third branch was extremely positive (Diamanti
2011). In a first moment, Forza Italia seemed to go in the same direction, for many of the speeches
released by Berlusconi at the time leave shine through an implicit support for the work of magistrates,
prosecutors and judges (Dallara 2015). The leader even asked Di Pietro” to enter his government
(Pederzoli and Guarnieri 1997; Diamanti 2011), and later appointed Tiziana Parenti’”® as Minister of
Justice. However, Berlusconi’s approach toward justice is destined to change as soon as the judiciary
starts investigating on some of his controversial business affairs, to turn into a real personal battle,
which Forza Italia’s founder will carry on following three strategies: the elaboration of ad personam
laws, attempts at reforming the judiciary so as to make it less independent from politics, and an angry
rhetoric designed to undermine the power’s credibility and legitimacy (Dallara 2015).

During Berlusconi’s office, about 40 ad personam laws have been enacted”” — with the majority of them
being produced during the leader’s second term. Such pieces of legislation have been defined this way
— ad personam means ‘personal’ — because of their specific goal, namely the protection of the
Cavaliere from possible prosecutions. The norms they aimed at introducing were indeed the resulst of
particularly contingent needs related to the activities of the Prime Minister (Palombarini 2011).
However, in order not to make them appear biased, such law proposals were passed off as ordinary
pieces of legislation produced in order to solve some of the country’s problems (and approved really
quickly by the Parliament, without there being too much discussion) (Dallara 2015).

Legislative Decree 61/2001 established that false accounting was to be considered a crime only if, in
the presence of a third party negatively affected by the misconduct, the person in question had reported
the happening to a judicial authority. Law 367/2001 made it compulsory for courts to use evidences
obtained through international rogatories only if they had been duly authorized, with the objective of
limiting the use of such an institution. Both laws were enacted to protect Berlusconi’s interests in two
famous trials, ‘All-Iberians’ and ‘SME-Ariosto’, for such proceedings relied on international rogatories

in order to check accusations of false accounting and money laundering abroad (Dallara 2015).

77 One of the public prosecutors involved in the Mani Pulite judicial investigation.

78 Another of the public prosectors involved in the Mani Pulite judicial investigation.

79 Because of the extremely high number of such pieces of legislation — in turn thought to safeguard specific economic
and legal interests — the press started categorizing them with respect to their focus, thus designing three different
categories: ad castam laws, intended to protect politicians; contra iustitiam laws, aspiring to reduce the power of
judges; and ad aziendam laws, having been conceived to shield the Cavaliere’s firms (Travaglio 2010; Dallara 2015).
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Law 248/2002 (Cirami Law) introduced the possibility for defendants — at whatever status and level of
their trial — to ask for the transfer of their proceeding to another judge, if they had reasons to doubt of
the impartiality of the judge already assessing their cause. The principle of legitimate suspicion was
oftentimes appealed to by Berlusconi’s attorneys, requesting the transfer of his trials from the Milan
court to other bodies (Dallara 2015).

Law 140/2003 — better known as the Lodo Maccanico/Schifani Law — introduced the granting of
temporary immunity to the President of the Republic, the President of the Constitutional Court, the
President of the Chamber of Deputies, the President of the Senate, and the Prime Minister — basically to
the five highest offices of the state — in order to prevent them from being taken to trial. The law
established that such positions were exempt from being prosecuted for any crime — even for those
committed before they took office — further suspending their ongoing trials, and ordering that the
statutes of limitations for the pending ones ‘’were to run during the term in office’ — all under the
excuse of not distracting public officials with other secondary business when they were working
(Quigley 2011). The Constitutional Court soon invalidated such very biased law (ruling 24/2004)
because in contradiction with artt. 3 (equality before the law) and 24 (right to defense) of the Italian
Constitution® (Dallara 2015; Quigley 2011). Despite this first failure, another law with identical
objectives was passed in 2008, Law 124/2008 (Lodo Alfano Law). Also this time, the Constitutional
Court struck it down, mentioning again artt. 3 (equality before the law) and 138 (constitutional review
procedure) of the Constitution (Cost. Court ruling 262/2009).

Law 251/2005 (Law ex-Cirelli) reduced the statute of limitations for ‘’minor offenses” (including
corruption, fraud and tax evasion) from fifteen to seven-and-a-half years; and that for more important
crimes (like violence against women) from twenty-two years to twelve-and-a-half (Dallara 2015). Also
in this case, Berlusconi had a direct advantage in having the statute of limitations reduced. Even though
the law’s provisions were ‘’strongly questionable” if not even ’unacceptable’ (Palombarini 2011), the
bill could not be judged unconstitutional by the Constitutional Court. This notwithstanding, by
“’postponing the date of the official start of the investigations”, judges thought up an alternative way to
use the legislation without making it have its desired effects (Dallara 2015).

Law 51/2010 on ‘lawful impediment’ established that neither the Primer Minister nor his Cabinet could

be brought into hearings for supposedly committed crimes, if they had “’conflicting government

80 Additionally, it is worth recalling also art. 96 of the Italian Constitution, clearly stipulating that the Prime Minister —
together with his/her ministers — is subject, for the crimes he/she has committed during his/her office, to ordinary justice
(if actions have been previously authorized by either the Chamber of Deputies or the Senate). From a EU perspective,
such a law was also in contradictions with art. 20 (equality before the law) of the EU Charter of fundamental rights.

91



duties” (Dallara 2015). By distracting the public official, indeed, trial proceedings would interfere with
his official obligations in a negative way. It goes without saying that also such a law was many times
appealed to by Berlusconi’s lawyers in order to postpone his trials, so that they could finally run out the
statutes of limitations, and the leader could avoid being prosecuted (Quigley 2011). The ‘lawful
impediment’ law was judged partially unconstitutional by the Constitutional Court (ruling 23/2011), for
some of its parts violated artt. 3 (equality before the law) and 138 (constitutional review procedure) of
the Italian Constitution. However, the Court did not void the piece of legislation in its entirety,
maintaining indeed its principle with a modification: judges were given a discretionary power when
assessing whether the impediment presented by the defendant was valid or not. Basically, it was not the
accused but the judge to evaluate the real existence of a lawful impediment.

As it seems clear, such laws were intended to make it “’increasingly difficult for the judges to exercise
criminal jurisdiction” (Nelken 2002). Indeed, all analyzed pieces of legislation attempt at making
politics prevail over law. For this reason, since they sincerely aim at obstructing the judiciary’s
functioning, they display a strong unconcern for the Constitution and its principle of checks and

balances.

The second strategy used by the Cavaliere in order to hinder the judiciary consisted in trying to reform
it. Resorting to the conviction that the Italian legal system was too slow and little efficient, and that it
needed to be fixed in a fairer way, the government proposed a dramatic transformation in the form of
the so-called Castelli reform. Defined as an “’epochal” project (Palombarini 2011), the reform was
presented as improving the justice system, for it granted a better protection to the accused. However, it
soon appeared to many that it was just another way to politicize legal bodies, so that the Cavaliere and
his colleagues could better protect themselves from the charges of bribery, false accounting and
corruption which were pending on them (Nelken 2002). The reform’s two most dubious innovations
were the separation of public prosectors’ and judges’ careers, and the transfer of some of the Consiglio
della Magistratura®’s powers to entities close to the government (Dallara 2015). The inherent problem
of the first measure, as pointed out by judges, was that the very separation of careers between the two
mentioned judicial offices — both of which pledge alliance to the law — could make it easier for public

prosecutors to be controlled by the executive (Nelken 2002; Palombarini 2011). The most important

81 The Italian High Council of the Judiciary is a self-governing body of the judiciary branch, considered as ‘an institution
of constitutional importance’. The CSM’s objective is that of granting the independence of the judiciary from the other
powers of the state — especially the executive. It is responsible also for judicial training and disciplinary proceedings as
regards the members of the third branch. The most of its members (2/3) are magistrates elected by their fellows.
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provision of the second measure was instead the transfer of judicial training’s competences from the
CSM to a special training school for judges, that had to be set up by the Italian Supreme Court in
concert with some committees of the Minister of Justice® (Dallara 2015; Nelken 2002). The clear intent
of such a measure was that of reducing the administrative power of the CSM as far as the management
of justice was concerned, while simultaneously widening the executive’s room of action. The
inclination to reduce the autonomy of the CSM was further confirmed by another innovation introduced
by the reform concerning local judicial councils. These were indeed to be changed in their composition
and, more importantly, in their role: from a simple function of consultation, the reform altered their
office to include also disciplinary investigations (Nelken 2002).

It took three years of Parliament’s discussion and the intervention of the President of the Republic to
make the legislative proposal pass (after it had been importantly mitigated) (Dallara 2015; Nelken
2002). Ciampi intervened to point out that the reform was unconstitutional in certain of its points, in
that it compromised the impartial implementation of justice. The Castelli bill was finally approved as
Law 150/2005. Just two years later, however, its content was importantly softened by the center-left
opposition, with the passage of Law 11/2007 (known as the Mastella Law).

As the perviously analyzed ad personam bills, also the Castelli reform is an example of the governing
coalition’s tendency to make politics prevail over law, and over those who should protect its provisions.
The justice reform was indeed an attempt at politicizing the most independent branch of the democratic
system, with serious consequences for the protection of fundamental rights and for the system of

checks and balances.

The third and last strategy adopted by Berlusconi to prevail over the judiciary, as mentioned, consisted
in a discrediting and accusatory rhetoric addressed to judges and courts. Such a strategy had serious
repercussions, for after the Cavaliere’s personal battle with justice, the legitimacy of the third branch in
the eyes of the Italian people decreased (Diamanti 2011; Dallara 2015), with effects to be still felt today
(Rye, Koncewicz and Fasone 2019). Berlusconi obsessively blamed prosecutors, judges and judicial
bodies of being partisan and biased in a left-wing direction (Fasone forthcoming). The expression
‘toghe rosse’ (red robes) is, in this sense, highly indicative (Mudde 2007; Dallara 2015). According to

the media tycoon, the judges prosecuting him were just trying to hinder the implementation of his

82 The new job thought for the Supreme Court was immediately refused by the same, as also the Castelli reform. In a
unanimous document, indeed, the Court made it very clear that its function was that of checking sentences and not
judges, for the latter had in fact to be loyal only to the law (Nelken 2002).
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office, an office which he, conversely to them, had received directly from the people (Nelken 2002;
Biancalana 2020; Mudde 2007). Magistrates were thus ‘conspirators’ (Palombarini 2011), acting
without representing civil society, for they were indeed not elected by the same. Berlusconi even
accused them of subverting the very democratic system of the country, for they were plotting against
someone who had been elected using democratic mechanisms (Quigley 2011). Such a rhetoric of
victimization was spread mainly through the leader’s television channels, thus reaching the entire
Italian population (Nelken 2002). The legal system was essentially described as lacking competence,
being its stalemates attributed entirely to its members, defined lazy, idle, listless. Also the CSM was
accused, depicted as a self-referential body based on partisan ideological affiliations and clientelism.
The very existential idea of its functioning was considered unacceptable, for a situation where judges

control “’their own excesses [...] [is simply] implausible” (Nelken 2002).

3.3.2 The media issue: Berlusconi’s conflict of interest

When dealing with Berlusconi’s impact on the Italian system during his period as prime minister, the
media issue cannot be ignored®. As said, Forza Italia’s leader was an outsider when he firstly entered
politics in 1994, coming from the business world. Berlusconi was indeed a media tycoon, the leading
shareholder of Mediaset, Italy’s main commercial television company. As he was elected premier —
and even more so when he was appointed for his second term — some worries were expressed
regarding the influence he could exercise on the general public through his TV channels, and the
potential conflict of interest originating from his very special situation (Grassi 2004; Hibberd 2007,
Hibberd 2004; Venice Commission 2005; Razzoli 2010). The OSCE oftentimes lamented his excessive
media ownership, while the parliamentary assembly of the Council of Europe denounced the leader’s
conflict of interest as a threat to media pluralism (Razzoli 2010). When the Cavaliere first entered the
media business (1970s/1980s), apart from the rulings of the Constitutional Court abolishing RAI’s
monopoly, the sector was practically unregulated. Such a situation allowed him to buy several TV
channels, notably Canale$5, Italia 1 and Rete4 (Padovani 2015). By the mid-1980s, then, a de facto
duopoly characterized the peninsula, whose media were managed only by RAI and Mediaset. As a
consequence, Law 223/1990 was passed to eliminate such a situation, postulating than no more than

25% of national channels could be owned by the same person/group. In 1994, however, the

83 Italy was indeed the only Western European state where a prime minister was also simultaneously the owner of three
TV channels, as well as many newspapers, magazines, an advertising company, a cinema distribution house, and “’the
largest publishing house in the country” (Razzoli 2010; Blatmann 2003).
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Constitutional Court intervened on the topic, establishing that the percentage guaranteed by such a law,
amounting to three channels, distorted media competition and pluralism, hence violating art. 21 of the
Italian Constitution, concerning freedom of expression (Hibberd 2007). Implementing the decision of
the Court, Law 249/1997 (the so-called 1997 Broadcasting Act) was passed to officially ban the
ownership of more than two TV channels, without, however, imposing a deadline for the drop of third
ones. Consequently, in 2002 the Constitutional Court intervened again confirming the duopoly
unconstitutional, and establishing a deadline within which media owners were to remain with just two
channels (31 December 2003) (Venice Commission 2005; Hibberd 2007). To such a situation — defined
by the Venice Commission (2005) an ‘’anomaly” — Berlusconi, now back in government, responded
with the emission of two laws, aimed at safeguarding his own interests: Law 112/2004 and Law
215/2004.

Regarded as ’one of the most evident cases of ad personam legislation” (Cepernich 2009; Padovani
2015), Law 112/2004 (Gasparri Law) introduced two important changes — whose theoretical objective
was the strengthening of the antitrust system, but whose concrete effect was the bypassing of
constitutional principles —: a 20% threshold of national channels’ ownership per person/group, and the
integrated communication system (sistema integrato delle comunicazioni — SIC) for the determination
of media ownership limits. The SIC launched by the bill widened the field of reference for the
delineation of media ownership to include all forms of communication (not only TV channels but also
cinemas, newspapers, books, magazines, radio stations and the internet); while the threshold imposed
for national channels’ownership was to be determined on the base of the system’s revenues. Such a law
gave Berlusconi not only the possibility of holding his third channel, but also that of diluting
Mediaset’s dominant position in the communication market, for this was indeed enlarged (Padovani
2015). The at-the-time President of the Republic Ciampi, after receiving the law for approval,
immediately alerted that its measures run contrary to the rulings of the Constitutional Court about
external pluralism (Hibberd 2007; Blatmann 2003; Zaccaria 2004), further expressing his doubts about
the notion of ‘integrated system of communication’ and the potential risks of ‘dominant positions’
attached to it (Venice Commission 2005). The Gasparri Law soon became object of criticism. The
Council of Europe denounced its lack of references to any potential conflict of interest, and the fact that
the legislation was formulated in too detailed terms (Razzoli 2010). It was oftentimes pointed out that
such a bill does not promote, but rather discourages, media pluralism (Hibberd 2007; Venice

Commission 2005; Padovani 2015; Zaccaria 2004), thus threatening the very foundations of the
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Republic. The absence of antitrust legislation, indeed, prevents the full realization of art. 21 of the
Italian Constitution (freedom of expression), that is, of one of the grounding principles of the very
system of democracy (Zaccaria 2004). By discouraging media pluralism, such a law contrasts with art.
11 (freedom of expression and information) of the EU Charter of fundamental rights, which specifically
defends pluralism in the media field.

Basically, then, the Gasparri Law not only failed to solve the problem of duopoly in the media market

(Venice Commission 2005), but even worsened it.

The other media-related bill produced by the Berlusconi government important for our analysis is Law
215/2004 (Frattini Law), passed® in order to solve the conflict of interest caused by the Cavaliere’s
simultaneous media ownership and public office — much lamented since his entry into politics (Grassi
2004; Razzoli 2010; Blatmann 2003; Zaccaria 2004; Hibberd 2004). Conflict of interest is defined as
arising “’from a situation in which the public official has a private interest which is such as to
influence, or appear to influence, the impartial and objective performance of his or her official duties”
(Committee of Ministers’ Recommendation No. R(2000)10 “’on Codes of Conduct for Public
Officials”; Venice Commission 2005). To eliminate such a conflict, the law established incompatibility
with public office for all those individuals already involved in management and entrepreneurial
activities, obliging them to communicate their situation and solve it before coming to power.
Importantly, however, from the long category of incompatible careers, company’s owners were
excluded. By making such a departure distinction, the law appears in violation of art. 3 of the Italian
Constitution (Bassanini 2002), and of art. 20 of the EU Charter, both defending equality before the law.
Indeed, the way the legislation was formulated is highly discriminatory (Bassanini 2002), making it so
that people be treated differently according to their jobs. Since the Frattini Law unequivocally aimed at
safeguarding Berlusconi, it was widely criticized and denounced as partisan (Zaccaria 2004). It was
further objected that such a bill was totally inefficient in preventing the very problem it was supposed
to solve, for it only obliged people to communicate their situation and find a solution to it, eventually
imposing sanctions if this was not to happen (Venice Commission 2005; Hibberd 2007; Pinelli 2006).
The bill was thus accused of having completely missed the point: while its original purpose was that of
addressing Berlusconi’s special situation, its final output ended up being that of tackling everyone’s

potential conflict of interest but the Cavaliere’s one (Venice Commission 2005).

84 Initially a decree-law, when it was sent to the Parliament for its conversion into law, a motion of confidence was put
upon it to urge the legislative body to approve the executive’s decision (Zaccaria 2004).
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As far as the media issue is concerned, a final issue worth of mention is Berlusconi’s interference with
the management of the RAI platform. Forza Italia’s leader, indeed, publicly denounced known
personalities working in RAI’s three channels for having badmouthed about him and his party®. Such
journalists were either fired or neglected a renewal of contract (Blatmann 2003). Additionally, the
Cavaliere also made it so that professionals close to his group were hired in the platform’s decisional
top positions, so as to assure a positive advertising for his organization and persona (Razzoli 2010).
The Open Society critically denounced such an abuse of power, judging it as a limitation to the
independence of the media (Razzoli 2010), a concern that was further expressed by the Venice
Commission (2005). Indeed, even though no official censorship was imposed, Berlusconi’s
intimidations were considered as a threat to press freedom (Blatmann 2003). In the same fashion were
interpreted also the legal suits started by the same man against some of the most important Italian and
foreign newspapers — like La Repubblica and El Pais — which had dared to denounce his controversial
behaviors (Razzoli 2010).

Berlusconi’s conflict of interest further created an international concern, for Italy’s democratic system
was perceived as threatened®. In 2003 and in 2005, indeed, when assessing the country, Freedom

House rated it as ‘partly free’, placing the peninsula on the same level of Turkey.

3.3.3 A partisan electoral system: the porcellum

The last item worth considering — before addressing what has probably been the most significant issue
of all Berlusconi governments — is Law 270/2005, reforming Italy’s electoral system. Soon nicknamed
the porcellum (crap) (Dickmann 2015; Corriere della Sera 2013), the bill was elaborated and approved
little before the 2006 national elections. Introducing a “’de-personalized proportional system with a
majority bonus” (Pasquino 2007), the law did not establish a minimum threshold to be reached for the
attribution of the bonus, so that even a relative majority could receive it. Additionally, the new electoral
system denied citizens the possibility of expressing a candidate preference by imposing blocked party
lists, while simultaneously leaving candidates free to run in how many districts they wanted (D1

Virgilio 2007). In the Senate, the majority bonus was to be conceded (on a regional base) to the best

85 The most famous case is the so-called ‘Bulgarian Edict’: during an interview in Bulgaria, Berlusconi accused three
journalists of having carried out a ’criminal use of [the] television™ because of their critical judgments toward his party
(Padovani 2015; Razzoli 2010).

86 The alarm was so widespread that in 2002 Ciampi addressed a letter to the Parliament, reminding the same to take into
serious consideration the key principles of pluralism and impartiality, and further underlying the fundamental
importance of media pluralism for the independence of democracy (Hibberd 2007; Blatmann 2003).
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performing coalition gaining less than 55% of seats. In the Chamber of Deputies, instead, the same
bonus was to be attributed to the most voted alliance if this had less than 340 seats (Di Virgilio 2007).
The majority bonus — the “’poison” of the bill (Sartori 2005) — would have guaranteed to the winning
coalition significantly more than the absolute majority of the seats in Parliament (Pasquino 2007), thus
drastically limiting the role of the opposition, with important consequences for the principle of
representation which is at the heart of the Italian parliamentary system (Dickmann 2015). The real
objective of the legislation was therefore that of establishing a republic with a very strong executive
branch, without formally changing the country’s form of government®’ (Dickmann 2015). Such an
arrangement would have benefited Berlusconi’s coalition in case of victory, and since it was drafted
precisely to satisfy his interests, the legislation was denounced as profoundly partisan® (Sartori 2005;
Di Virgilio 2007; Pasquino 2007). The Constitutional Court (ruling 1/2014) not only criticized the
attribution of majority bonuses without minimum threshold as an unreasonable provision, but even
defined the new electoral system as “’irrational”, for it allowed the creation of strategic coalitions that
would only last until elections, with serious consequences for the entire system. Indeed, by
transforming a relative majority into an absolute one, the law would have strengthened the government
at the expenses of the legislative branch, legitimizing a ‘majoritarian prejudice’ (Dickmann 2015), and
putting at risk the entire first part of the Italian Constitution, for which amendment is requested
precisely an absolute majority (art. 138 It. Const.). The introduction of blocked party lists — amounting
to a de facto indirect vote by the people— was further denounced by the Constitutional Court because in
contrast with artt. 56 (universal and direct suffrage for the election of the Chamber of Deputies), 58
(universal and direct suffrage for the election of the Senate), 48 (on citizens’ vote as free, personal,
secret and equal) and 117 (legislative powers’ compatibility with EU law provisions)® of the Italian
Constitution®™. Such a practice was also accused of ‘destroying’ the relationship which should exist
between elected and electors, thus undermining the quality of representation, and bringing the country
back to partitocracy practices (Pasquino 2007; Di Virgilio 2007).

Law 270/2005 left a certain legacy in the Italian political system, for just a couple of years later a new

electoral bill was passed following more or less the same modus operandi: Law 52/2015. Called the

87 Barbera highlights the intrinsic link between electoral system and form of government, precising that since the first
conditions the latter, the electoral system should always be aligned with what is established in the constitution as far as
the form of government is concerned (Dickmann 2015).

88 The law was described by Prodi and the center-left alliance as anti-democratic (Pasquino 2007; Di Virgilio 2007).

89 With reference to art. 117 of the Italian Constitution, law 270/2005 would be in violation of art. 3, protocol 1 of the
ECHR establishing people’s free expression of opinion in the choice of their legislature.

90 The provisions about majority bonuses and blocked party lists were eventually declared unconstitutional by the
Constitutional Court (Const. Court ruling 1/2014; Ufficio Stampa Corte Cost. 2013).
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italicum, the new legislation aimed — as its predecessor — at guaranteeing an absolute majority in the
Parliament to the best performing party/list, through the use of a majority bonus which — by
neutralizing the preferences expressed for all lists but the most supported one — penalized any

opposition group (Dickmann 2015).

3.3.4 The 2016 attempted constitutional reform

The final issue of the Berlusconi cabinets worth of analysis for the purposes of the present work is the
attempted constitutional reform aimed at modifying 50 + 3 of the 139 articles of the Italian
Constitution®', comprehensively altering the whole second part of the legal document (dealing with the
organization of the country’s institutions) (Bull 2006; Vassallo 2004; Pinelli 2006)**. Proposed by the
government and approved by both chambers, in 2006 the reform was rejected by 60% of the Italian
population through a referendum. The main news of the reform — to be regarded as a ‘’constitutional
tsunami” (Bull 2006) — had the objective of altering the country’s form of government, its bicameral
legislative system, the central government’s and regions’ competences, some rules of the Constitutional

Court, and some powers of the President of the Republic (Olivetti 2008).

3.3.4.1 A premiership with no limitations

Concerning the country’s form of government®, the reform had the goal of strengthening the power of
the executive branch without transforming the system into a presidential or a semi-presidential one.
The project aimed instead at developing a special model of the parliamentary system where the election
of the prime minister was to remain linked to that of the Chamber of Deputies, through a voting
procedure which connected — in an unspecified way — the name of the premier candidate to the party
lists competing for the Parliament®. The prime minister would have had the power of autonomously
appointing and dismissing his cabinet’s ministers — a formal action previously carried out by the Chief
of State. The new cabinet would have asked the Chamber of Deputies’ confidence (but not the Senate’s)

for the political program it had campaigned on (and not for its own composition). Additionally, the

91 The reform aimed to modify 53 out of 80 articles of the Italian Constitution’s second part (Olivetti 2008).

92 1t has been noted that the parties of the governing coalition (Forza Italia, Alleanza Nationale, and the Lega Nord) were
aliens to the 1948 Constitution, having not been involved in the drafting process of the same either because
marginalized or absent from the country’s political scenario (Bull 2006; Pinelli 2006b; Pinelli 2006; Olivetti 2008).

93 The following explanation of the reform’s content is drawn from Olivetti (2008), Bull (2006) and Fusaro (2004).

94 Hence, the Prime Minister was not directly elected by the people, but rather decided on the base of the winning party to
which he was somehow connected. A central role was consequently to be played by the electoral law, which, however,
remained unspecified in the constitutional reform text (Olivetti 2008). According to Bifulco (2004), however, such a
provision meant that the premier was de facto elected by the people.
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reform established that in the case of a motion of no-confidence expressed by the Chamber of Deputies
to the prime minister, the President of the Republic would have been obliged to dissolve the legislature.
Such a dissolution could be avoided only if a new premier was presented by the Chamber, but the
conditions for this to happen were made particularly demanding. Indeed, the ‘peculiar’ novelty
introduced by the text lied in the fact that the new premier could be approved only with an absolute
majority of the legislative branch, meaning with the majority that had initially given the government
confidence over its political program. This, in turn, made the removal of the prime minister extremely
difficult, establishing a ’de facto irremovability of the [same] over the legislature’ (Olivetti 2008;
Mancino 2004). The reform established also that the premier would have had the power to decide about
the early dissolution of the Chamber — even without previous consultation with the cabinet.

The new role attributed by the reform to the prime minister has evidently been the most attacked
provision (Vasallo, Thompson and Ania 2004), for it would have produced a premiership office with
absolute powers and free from any check (Elia 2004; Bifulco 2004; Mancino 2004; Bull 2006; Olivetti
2008; Grassi 2004). The power to dissolve the Chamber in an arbitrary way, would have given the
prime minister the possibility to threaten the legislative body to pass bills not included in the electoral
program of his party: indeed, had the body refused, it would have been dissolved (Portanuova 2004;
Elia 2004; Mancino 2004; Grassi 2004; Bifulco 2004). The reform thus marginalized the Parliament,
making of it a formal body at the service of the executive (Mancino 2004), and a victim of the will of
the majority (Pinelli 2006; Grassi 2004). The strengthening of the executive’s powers, not balanced by
the introduction of new constitutional constraints, would have made of Italy a hybrid form of
government, in between parliamentarism and presidentialism — without the binding obligations of any
of the two (Mancino 2004). A form of government unique in the world, in contrast with
constitutionalism, and distant from representative democracy (Elia 2004; Pinelli 2006b; Grassi 2004;
Portanova 2004). The result would have been that of an unbalanced political system, unprecedented in

the history of European constitutional democracies.

3.3.4.2 The end of the Italian legislative chambers’ perfect symmetry

As far as Italy’s bicameral system is concerned, the constitutional reform had the objective of
demolishing its ‘perfection’ (symmetry) (Fusaro 2004). The Senate was to become a federal organ of
regional representation, thus making of the Chamber of Deputies the only Parliament’s body. The

regional chamber was not to give its confidence to the cabinet’s political program, nor could it give the
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executive a motion of no-confidence. At the same time, however, it was also to be alien to the
possibility of being dissolved by the premier. The reform would have given regions the power to
produce laws concerning the school system, the health system and the local police system. As far as the
legislative process was concerned, the constitutional project foresaw that in case of conflict between
Chamber and Senate concerning the central government’s fields of competence, the Chamber would
have made the last decision; while in case of conflict concerning regions’ and state’s shared
competences, the Senate would have had the last word. In order to reduce the Senate’s evident power,
however, the reform established also that when dealing with laws of national interest, the government
could bypass the regional body — “’subject to the approval of the [P]resident of the Republic” — so that
the Chamber would have had the last word (Vassallo, Thompson and Ania 2004).

It is evident that the prevalence of the Chamber of Deputies over the Senate would have produced
strange results, for in the name of a proclaimed national interest, the first could undo every piece of
legislation disliked by the incumbent executive, or better said, by the prime minister. Being the notion
of national interest extremely broad and subjective (Bull 2006; Portanova 2004), such a provision
risked to be called ordinarily just to repel bills judged “’politically inappropriate®” by the government
(Olivetti 2008). Additionally, the very fact that the Chamber of Deputies could bypass the Senate,
meant not only the end of the two bodies’ symmetry (Olivetti 2008), but also the negation of the
regional chamber’s representation (Bifulco 2004; Bull 2006). The new distribution of legislative
competences between regions and state — with regions acquiring exclusive competences over health,
police and school matters — was to threaten national civil and social rights, for some of them would
have been administered directly by local authorities, with the risk of producing different outputs
according to the region, and the possibility of violating also those fundamental rights protected by the

first part of the constitutional document (Olivetti 2008).

3.3.4.3 A Constitutional Court at risk of politicization and the President of the Republic as a
symbolic figure

The reform also touched upon the composition of the Constitutional Court. Whereas the amount of its
members was to remain fifteen, the number of Constitutional judges appointed by the Parliament — that

is, by a political body — was to increase from five to seven. This provision clearly threatened the

95 Translation by me.

101



independence of the legal body — which risked becoming politicized — with important implications for

the protection of fundamental rights (Bifulco 2004).

With reference to the President of the Republic, the reform aimed to reduce some of his powers at the
advantage of the prime minister. The Chief of State was not to appoint ministers anymore (being thus
deprived of his control function as far as their compatibility with such an office was concerned), nor
could he dissolve the Chamber of Deputies. As mentioned, however, he would have been given the
power to decide when a law passed by the Senate was in contrast with the country’s national interest.
The reduction of the President of the Republic’s role to a mere symbolic figure (Bifulco 2004; Grassi
2004; Elia 2004), would have weakened the constitutional guarantees of the Italian system (Baldassarre
2004), while his involvement in the legislative process would have clearly caused a risk of

politicization (Olivetti 2008; Vassallo Thompson and Ania 2004).

3.3.4.4 The decline of the system of checks and balances

On the whole, the reform has been importantly — and vehemently — criticized”® (Bull 2006; Mancino
2004; Bifulco 2004; Grassi 2004; Portanova 2004; Elia 2004; Baldassarre 2004; Mauro 2006; Pinelli
2006b; Blokker 2020), being defined ‘confused and bungled”, <’dangerous for the country®””” (Mauro
2006), disastrous for the Constitution (Portanova 2004), and “’useless®®”” (Bifulco 2004). Sartori even
described it as ‘unconstitutional’, for it formally maintained the country a democracy, while depriving
it of any democratic substance (Bull 2006). Indeed, such a constitutional project would have almost
annulled the system of checks and balances (Baldassarre 2004; Grassi 2004; Pinelli 2006; Olivetti
2008; Blokker 2020), with repercussions not only on the second part of the Constitution — defining the
organization of the Italian political system — but also on the first one, that whose objective is the
protection of fundamental rights (Bifulco 2004; Grassi 2004; Bull 2006). The reform is characterized
by a strong majoritarian approach (Grassi 2004; Blokker 2020), which can hinder the protection of
minority groups. As a result, had it been approved, it would have altered the rule of law, the separation
of powers, the system of checks and balances, the protection of fundamental rights, and pluralism — that

is, the very basic foundations of any democratic system. Additionally, since it was thought in such a

96 For a softer, more positive assessment of the reform, see Fusaro (2004).
97 Translations by me.
98 Translation by me.
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way that each single party of the governing coalition could gain its shares of benefits” from it (Pinelli
2006; Blokker 2020), the legislative project was further accused of having politicized the Constitution
(Bifulco 2004; Pinelli 2006b; Mauro 2006; Baldassarre 2004), depriving it of its democratic character
(Vassallo, Thompson and Ania 2004). A criticism which found confirmation in the fact that the
opposition was not consulted for the bill’s drafting (Pinelli 2006; Blokker 2020), with the result that
the reformed Constitution would have been a product of the (populist) right, whereas — as Sartori notes

(2006) — constitutional texts should never be right-wing nor left-wing oriented.

Also the way the constitutional referendum was advertised by the Berlusconi cabinet was biased, for
the significance of the reform was downgraded in the name of simplification, and important
information were not spread or spread incorrectly (Pinelli 2006; Bull 2006; Sartori 2006; Sartori
2006b).

3.3.5 Assessing the impact of populism in government: the experience of the Berlusconi’s coalition
In the previous sections, we have described the most relevant policies, laws and reforms carried out (or
attempted) by the coalition government led by Berlusconi, of which Bossi’s Lega Nord was a member.
It is now essential to analyze these policies, laws and reforms from a constitutional perspective, so as to
understand what their effect on liberal democracy and the rule of law was.

The general line of action followed by the populist government in question has been that of trying to
strengthen the role of the executive at the expenses of the Parliament and of the judiciary, while
simultaneously making it free from any possible control. Apart from the failed constitutional reform,
this has been attempted through the use of urgency legislation and the reform of the judiciary. Such
practices show a strong disregard for the principle of separation of powers and its related system of
checks and balances, which are at core of constitutionalism, and consequently at the core of any
functioning modern democracy. A disrespect for such principles means that also pluralism is at risk,
because the protection of fundamental rights is threatened. If the judiciary is politicized (as the Castelli
reform and the constitutional reform project wanted it to be), it risks to be loyal to a specific political

ideology rather than to the law. If the Parliament is weaker than the executive (as the failed

99 The 2016 constitutional reform is indeed to be intended as a way to make it so that the issue of devolution — much
advocated by Bossi and always rejected when proposed individually (Olivetti 2008) — could finally be welcomed
(Portanova 2004; Pinellli 2006; Diamanti 2006). The legislative project was though in such a way that the Lega Nord
would get its devolution, Forza Italia would have a strong premiership, and Alleanza Nazionale a powerful executive
and the reintroduction of the national interest (Vassallo, Thompson and Ania 2004).
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constitutional reform and the electoral law wanted it to be), it can be then used in an instrumental way,
to pass partisan laws which are not the result of compromise, and as a consequence are not
representative of the whole population. In particular, the laws produced in the media field — together
with Berlusconi’s manipulation of the RAI platform— have seriously threatened freedom of the press,
considered as a part of freedom of expression, that is one of the main principles upon which liberal
democracies rely on. The many personal bills produced to safeguard Berlusconi’s interests — partly or
totally declared unconstitutional — are instead a clear example of the legislator’s unconcern for the
Constitution and legislative norms more in general.

As we have seen, the most damaging effects of the policies here analyzed have been prevented either
by declaring specific legal measures unconstitutional, or by finding mechanisms to bypass them.
Despite being this an important indication of the good functioning of the country’s independent
institutions, the dangerous implications of the laws and reforms in question cannot be underestimated.
The coalition led by Berlusconi has placed itself in stark contrast with constitutionalism, for it has
repeatedly violated the principles of the rule of law, of separation of powers, and of checks and
balances. We have seen how liberal constitutionalism is an essential component of modern
democracies, without which doctrine, the same democratic regime cannot be said to exist. As a
consequence, even though Italy has not be turned into an authoritarian regime of the Chinese or
Russian kind, nor can one say that it was transformed into an illiberal state, the effect that populism had
(or tried to have) on its internal functioning was simultaneously serious and dangerous, for it threatened

to destabilize the very constitutional democratic foundation of the Republic.

3.4 Populism’s second time in power: the M5S’s and Lega’s ‘government of change’

The last national elections in Italy, held on 4 March 2018, ended up with the formation of a populist
government resulting from the coalition between the Movimento Cinque Stelle'™ (the most voted
party) and the Lega (the best performing party of the center-right alliance), under the leadership of
university professor Giuseppe Conte. Italy thus became the first Western European country to be ruled
exclusively by populist forces (Orsina 2019). The M5S-Lega cabinet agreed on ruling the country in
the name of change, naming its shared political program ‘the government of change’ (Biancalana 2020;

Corso 2019). After only fourteen months of government, however, Salvini decided to withdraw his

100 For the first time ever the M5S decided to ally with some party (Corso 2019). Until that moment, indeed, he refused any
involvemnet with other political organizations.
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confidence from the cabinet, perceived as hindering his party’s actions'"'

. As a consequence, on 9
August 2019, Conte'? resigned. This marked the end of the coalition government between the two
mentioned populist parties, also known as the Conte I cabinet. After the President of the Republic
found an alternative majority in the Parliament, a new government was set up on 5 September 2019
resulting from an alliance between the MS5S, the Democratic Party and other minor organizations, again
under the leadership of Giuseppe Conte: the Conte II cabinet'®. Di Maio’s and Salvini’s populist
government coalition has experienced short life; this notwithstanding some important policies have
been enacted. Two of them deserve special attention, because of their implications and dangers: the so-
called ‘decreto sicurezza’ (Security Decree-Law) and ‘decreto sicurezza bis’ (Security Decree-Law
Bis). Both sets of measures were advocated particularly by Salvini, being such policies of central
importance for the Lega’s political program. Another policy, then, is worth of mention even though it

was carried out during the Conte II cabinet and not the Conte I: the reduction of the Parliament’s

constitutional composition.

101 Salvini’s no-confidence to the government might, however, be explained on the base of very different reasons. In the
May 2019 European elections, his party gained 34% of the votes, while the M5S only 17%, thus experiencing a
decrease in support (Corso 2019). Given such a change in the two organizations’ balance of power, it can be conjectured
that the crisis of government was triggered by the leader of the Lega in order to have new elections. Soon after the
results of the European ballots, the relationship between Di Maio and Salvini became “’tenser”” (Corso 2019). Such a
tension was even more evident in July 2019, when the two parties voted in the opposite way for the new European
Commission President Ursula von der Leyen, with the M5S supporting her, and the Lega voting against. This
divergence was indeed regarded as a ‘first profound crack’ in the majority (La Repubblica 2019), clearly indicating an
internal division (Stefanoni 2019). The Lega’s decision was interpreted by the MSS as a sign of opposition toward the
same group, made in order to gain consensus (Stefanoni 2019). The idea of Salvini taking the distance from its ally after
the European election just to gain more consensus, was shared also by the premier Conte (Il Fatto Quotidiano 2019).

102 Until May 2019, Conte has oftentimes declared that he was just “’a mere executor of the contract signed by the two
leaders of the coalition” (Corso 2019). After the European elections, however, the university professor became more
active and less neutral (Corso 2019) — as made unequivocally clear in his resignation speech before the Parliament.
Conte heavily criticized the former Interior Minister, expressing all his concern for Salvini’s inclination to demand
plenary power and urge the masses, further lamenting his disrespect for institutions and institutional rules (Il Fatto
Quotidiano 2019). The call for plenary power, indeed, is reminiscent of the Enabling Act passed by the German
Parliament in 1933 and used to set up the Nazi regime. Also Mussolini asked for plenary power some ten years before
(Pollicino and Vigevani 2019). The premier’s resignation speech was therefore characterized by anti-populist notes,
alerting against the dangers of souverainism, and reminding of the importance of checks and balances (Il Fatto
Quotidiano 2019).

103 As we shall see in the next sections, the M5S-Lega cabinet had a conflictual relationship with the rule of law, proving
unconcerned for the protection of fundamental rights and hostile toward the judicary (a stance expressed mainly by
Salvini). It is possible that the new government — made up not only of populist parties — might change such a trend
(Rye, Koncewicz and Fasone 2019).
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3.4.1 Not only migration: the so-called ‘decreto sicurezza’

Decree-Law 113/2018'* — better known as decreto sicurezza (Security Decree-Law), after its
advertised content, or decreto Salvini (Salvini Decree-Law), after the name of the Interior Minister who
proposed it in the first place — was approved by the Parliament at the end of November 2018 under the
much longer epithet of ‘Urgent provisions in the field of international protection and migration, public
safety, as well as measures for the functionality of the Ministry of the Interior and the organization and
functioning of the National Agency for the management and destination of goods sized from organized
crime!'®’. It is made up of 40 articles and deal with the issues of migration (the biggest section of the
document), public safety, law and order, prevention and fight against mafia organizations, and the
management of the Interior Ministry.

More precisely, as far as the migration issue is concerned, the decreto sicurezza (art. 1) abolishes
humanitarian protection from the list of international protections granted by Italy, because of an
allegedly too permissive use made thereof. This kind of protection — foreseen by the previous Italian
law on migration (7esto unico sull immigrazione), and lasting from six months to two years with the
possibility of renewal — was given to migrants who despite not having the requites for being granted
asylum or subsidiary protection, could not be repatriated in their country of origin because of possible
violations of human rights (Carta 2019). It was the most used form of protection during 2017'®. The
decree-law replaces it with other residence permits to be given in ‘special cases’. Indeed, the legislation
foresees residence permits for medical treatment reasons, for situations of very serious natural
disasters, to victims of domestic violence, to victims of labor exploitation, to migrants who have carried

out ‘actions of great civic value'®”

, and to migrants in need of particular protection because of the risk
of being persecuted or tortured in their countries. Their average duration goes from six months to one
year'® (Carta 2019). The decree (art. 2) also prolongs migrants’ detention period in specific return

centers (Centri di permanenza per il rimpatrio — CPR) from 90 to 180 days, before sending them back

104 It was converted into Law 132/2018, with the addition of some amendments. In phase of conversion, moreover, other
elements were added to the (already very long) title (Ruotolo 2018; Curreri 2019; Curreri 2018).

105 Translation by me. To such an array of different topics, some others were added when the decree was converted into
law, giving the government the task of reorganizing armed forces’ and police forces’ staff (Curreri 2019).

106 Salvini denounced the easiness with which humanitarian protection was given in Italy (Carta 2019). In 2017,
humanitarian protection was indeed granted to about 25% of asylum seekers — conversely to asylum protection, which
was granted to 9% of migrants, and subsidiary protection, which was given to 8% of migrants. Also, 58% of
international protection requests were rejected (Curreri 2018; Algostino 2018).

107 The nature of such actions is not specified (Carta 2019).

108 Furthermore, as pointed out by many scholars, by abolishing humanitarian protection and limiting the concession of
special residence permits, many migrants will find themselves in Italy with no regular permission. The measure
introduced by the decree, then, has the very likely consequence of increasing the number of irregular migrants, and
insecurity (Pallante 2019; Carta 2019; Curreri 2018).
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to their country of origin. Additionally, also asylum seekers can be detained in return centers for a
maximum of 180 days, after they have been detained for a maximum of 30 days in hotspots, in order to
verify their identity and personal situation (art.3 d.l.). Interestingly, the new law (art. 4) also authorizes
the detention of migrants — when other specific centers are full, and for no more than 48 hours — in
‘suitable spaces’, before expelling them. Increasing the funds to be used for repatriation in order to
promote such a practice (art.6 d.1.), the decreto sicurezza (art.7) expands the number of crimes for
which protection can be neglected or revoked, to include — along serious actions like terrorism or
murder — also threat to government officials, robbery, and female genital mutilation rituals. It further
establishes (art. 10) immediate compulsory expulsion for those migrants charged with criminal
offenses or convicted with non-final judgment. The Italian reception centers system managed by local
municipalities (Sistema per [’accoglienza dei richiendi asilo e dei rifugiati — SPRAR) — which could be
used by both asylum seekers and refugees, and had the primary objective of foreigners’ integration —
becomes now available only for migrants who have already gained international protection, and non-
accompanied minors. The decree (art. 14) considers also the question of Italian citizenship, extending
from 24 to 48 months the period for gaining it, and introducing the possibility of revocation if
foreigners (actually become Italian) are involved in very serious crimes like terrorism.

Concerning public safety and law and order, the decreto sicurezza enlarges the list of public urban
spaces (the so-called urban DASPO) where people can be fined or removed for damaging or spoiling
public structures and the likes (art. 20 d.l.); re-introduces the criminalization of roadblocks (art. 23 d.L.);
and increases punishments for those people who trespass to land (art. 30 d.1.). The decree deals also
with measures to contrast organized crime (Title II), with the management of the Interior Ministry, and

the management of goods sized from mafia-clubs (Title III).

The decreto sicurezza — advertised in a misleading way by its supporters, Salvini in the frontline, in the
name of narrative simplicity and information omission (Curreri 2019; Curreri 2018) — contains
ambiguous measures contrasting with the Italian Constitution, communitarian obligations, and
international treaties ratified by Italy. Doubts arise also about the specif constitutional instrument used
for its enactment, and the conditions under which the decree was elaborated and finally converted into
law. The bill displays both formal and substantial flaws, but before analyzing them, it is worth making
a first and more straightforward observation about the quality of the piece of legislation’s text, which is

simply incomprehensible. As noted by Algostino (2018), the understanding of the document’s
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reasoning is ‘’almost impossible”, for it goes something like: “’in paragraph 2-ter, second sentence, the
expression «for humanitarian reasonsy is replaced by the following: «for medical treatments, as well as
of residence permits as referred to in art.. 18, 18.bis, 20-bis, 22, paragraph 12-quarter, and 42-bis, and
of the residence permit released as referred to in art. 32, paragraph 3, of the legislative decree 28
January 2008, n. 25»”'%, Such an overloaded and little consistent language makes the decree
ungraspable for ordinary people, thus obliging them to rely on the way it is presented by its sponsors in
order to comprehend its main objectives. But the way things are described and the way things are read
in the first person are never the same, for the first always implies a certain connotation given by the
speaker. Thus, pluralism of opinion is destined to be softened — for if by reading one has to elaborate
information, by listening to stories, one tends to adopt the narrator’s point of view — and with softened
pluralism of opinion, democracy comes a little less.

Coming back to the text’s flaws, from a formal point of view, a first criticism can be addressed to the
legislative technique used to issue the bill. It is a decree-law, that is, a piece of legislation enacted by
the government without Parliament’s delegation or request. Art. 77 of the Italian Constitution stipulates
that such pieces of legislation, having the value of ordinary law, can be produced by the government in
total autonomy if, and only if, there are extraordinary, urgent and necessary conditions — further
establishing that in order to be valid, the decrees need to be converted into law by the legislative branch
within 60 days from their publication. The first objection is therefore related to the conditions under
which the bill was written, for there was no extraordinary or urgent situation to make use of such a
special measure. Indeed, considering the first issue of the legislation (migration), one cannot find any
urgent situation related to it, for migrants in Italy make up only 0.6% of the population: an evident
signal that no invasion is going on (Natale 2019). Additionally, the same Interior Minister has
oftentimes declared a reduction of the phenomenon in 2018 (Ruotolo 2018), and such a decrease is also
officially reported in the Interior Ministry’s website, where migration in 2018 is said to have dropped
of 90% with respect to 2016 (Corsi 2019). If one takes into account the other issues addressed by the
decree, then, it is difficult to understand how citizenship questions, the sale of goods sized from mafia-
clubs, and the management of the Ministry of the Interior can be considered as urgent situations
(Ruotolo 2018; Algostino 2018).

A second formal criticism has, instead, to do with the piece’s heterogeneity, as clearly perceivable

already from its title. In this regard, the Constitutional Court has specified in its ruling 22/2002 — and in

109 Translation by me. Sentence extrapolated from art.1, para.1, letter b), no.1) of Decree-Law 113/2018 (Gazzetta Ufficiale
della Repubblica Italiana 2018).
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other ones produced afterwards — that since the decree-law responds to a situation of emergency, the
themes handled by the same have to show a certain homogeneity, for they are conceived to address
such an emergency. As a consequence, random issues cannot be put in the same decree if they are not
measures to be adopted for the resolution of one specific extraordinary circumstance. Also in this case,
it is difficult to understand how measures designed to prevent organized crimes may be connected with
measures abolishing humanitarian protection (Ruotolo 2018). The only possible link is given by the
issue of public security (Curreri 2018), but for its being so broad and comprehensive, public security
related to no specific threat can hardly be regarded as a situation of emergency. Hence, absent the two
principles conferring the decree-law legitimacy, the legislation seems to be inconsistent with the
Constitution. The Constitutional Court has in this sense established that decree-laws enacted in
disrespect of art. 77 of the Italian Constitution are unconstitutional''’ (ruling 29/1995) — a judgment
which, however, has not prevented executives from making use of such a practice (Algostino 2018).
The government’s habit of relying on decree-laws is detrimental for the correct functioning of
democratic systems, for it violates the principle of separation of powers according to which law-
making is an exclusive competence of the Parliament (Corsi 2019).

Another point of concern is the way in which the decreto sicurezza was approved by the Parliament and
converted into law, for the Conte I cabinet placed a motion of confidence on it in both chambers, thus
‘obliging’ the Parliament to approve its decision if it did not want to cause a government crisis. Such a
mechanism weakens the ordinary legislative procedure as envisaged by the Constitution, representing
“’an unnatural fact” that undermines the entire constitutional design (Rescigno 1998; Ruotolo 2018).
Linking a maxi-amendment to a motion of confidence implies that the chambers cannot discuss single
provisions or reject some of them, for they are obliged to approve or disapprove the entire text through
a ‘blocked vote’ (Ruotolo 2018; Algostino 2018; Corsi 2019). Depriving the Parliament of the
possibility to discuss a bill — thus confining it to a function of mere acceptance of government’s
decisions (Santoro, G. 2019) — confers the decree a flaw of formal legitimacy with respect to art. 72
(on the way bills are approved by the Parliament) of the Italian Constitution. But such a practice also
highlights the legislator’s disrespect for the principle of separation of powers, which in turn affects the
whole constitutional apparatus (Ruotolo 2018). As for the specific decision of the executive to pose
such a motion, moreover, there seems to be a lack of transparency regarding the moment in which, if at

all, the Council of Ministers would have authorized such a practice (Curreri 2018).

110 The decree-law’s unconstitutionality is then transmitted to the conversion law (Algostino 2018), the latter being affected
by such a flaw in procedendo (Ruotolo 2018).
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From a substantial point of view, the decree is weak and flawed in many respects (Pallante 2019; Carta
2019; Ruotolo 2018; Santoro G. 2019). The elimination of humanitarian protection, which grants
migrants man’s fundamental rights and dignity protection, is not only worrisome (Carta 2019), but also
in contradiction with artt. 10 and 117 of the Italian Constitution — establishing the country’s
compulsory compliance with international treaties and obligations''! — and the very same art. 2 of the
constitutional charter, which protects precisely those fundamental rights and dignity without making
citizenship distinctions. In particular, art. 10 of the Italian Constitution makes it clear that foreigners
located in Italy have a right to asylum if they are deprived, in their countries, of the democratic liberties
foreseen by the Italian charter. In this sense, the Corte di Cassazione (Italian Supreme Court) has
claimed that the full implementation of such an article of the Constitution can be achieved only through
the three protections related to the right of asylum, namely asylum protection, subsidiary protection and
humanitarian protection (order n. 10686/2012; and ruling 4455/2018) (Algostino 2018).

The second migration-related provision of the decreto sicrezza extents, as seen above, migrants’
detention times in return centers from 90 to 180 days. Such an extension makes the norm’s collision
with art. 13 (on the inviolability of personal freedom) of the Italian Constitution even more acute
(Algostino 2018). Indeed, depriving people of their freedom of movement equates to a serious violation
of one’s own dignity. In this regard, the Constitutional Court has recognized fundamental liberties’
supremacy over public security’s needs triggered by migration flows, for how much pressing and
serious the concerns related to migration and law and order might be, nothing can be more pressing and
urgent that personal freedom (Algostino 2018). The Garante nazionale dei diritti delle persone
detenute o private della liberta personale (Italian national guarantor of detained people and people
deprived of personal freedom) has further expressed its skepticisms concerning the proportionality and
reasonableness of such measures with respect to the very same deprivation of ones’s own liberty,

putting in doubt especially the too long period of detention (Algostino 2018).

111 In this regard, it makes sense to note that despite the provision of the decree, Italy remains bound to respect the
international treaties it has ratified and their obligations — a point stressed also by the President of the Republic in his
unusual letter sent to the Prime Minister on 4 October 2018 (Curreri 2018; Corsi 2019; Rye, Koncewicz and Fasone
2019). If, as Curreri (2018) notes, humanitarian protection is a form of asylum protection not imposed by the EU — as to
make intend that no international obligation exists in this sense for Italy under artt. 10 and 117 of the Italian
Constitution — Italy’s ratification of international treaties aimed to safeguard and protect the fundamental rights and
freedoms of the person — exactly what humanitarian protection grants — is instead indicative of an international
obligation pending on the peninsula in the direction of humanitarian protection. Among the international treaties to
which artt. 10 and 117 of the Italian Constitution make reference, one of the most relevant is the 1951 Geneva
Convention on the status of refugees, where humanitarian protection is intended as a way to give full application to art.
33. The EU Charter recalls in its art. 18 the same right of asylum as established in such a convention, binding member
states to respect it. Also art. 1 of the same EU Charter — on the protection of dignity — is worth mentioning, in that
humanitarian protection is intended to safeguard people’s dignity as well.
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Decree’s article 3, introducing migrants’ detention in hotspots for 30 days and in return centers (CPR)
for other 180 days with the objective of identification, seems to be in contradiction with art. 13
(inviolability of personal freedom) of the Italian Constitution: since not having identity cards and other
identification documents is pretty normal for someone fleeing his/her country, to ground migrants’
detention on such explanations appears not so reasonable (Carta 2019; Algostino 2018). Additionally,
such a measure also violates art. 117 of the Italian Constitution (on international obligations), for it
does not respect art. 8 of directive 2013/33/EU, prohibiting asylum seekers’ detention for the sole
reason of having submitted an application for international protection (Santoro, G. 2019).

But puzzlement arises also with regard to the decree’s provision authorizing migrants’ detention in
‘suitable spaces’ — when no other migration-related center is available — before expelling them. Indeed,
by there being in the legislative text no specification of what such places should be or by what
standards they should be determined (Curreri 2018), possible violations of asylum seekers’ human
rights seem behind the corner (Santoro, G. 2019; Algostino 2018).

As far as the immediate and compulsory expulsion of migrants charged with criminal offenses or
convicted with non-final judgment is concerned, the denial of those provisions granted by art. 24"
(right to defense) and art. 27 (presumption of innocence) of the Italian Constitution is even too evident.
In the same way, such a decree measure violates also art. 48 (presumption of innocence and right to
defense) of the EU Charter. The decree’s measure foresees immediate expulsion'" even if this means
that the migrant in question will be returned to a country where he/she can be tortured, subject to
inhuman treatment or killed (Curreri 2018), thus implying a violation of art. 3 (on the prohibition of
torture) of the European Convention on Human Rights, and of art. 19 (on protection in the event of
removal or expulsion) of the EU Charter (Rye, Koncewicz and Fasone 2019). Consequently, also a
violation of artt. 10 and 117 of the Italian Constitution — binding Italy to respect international and
communitarian obligations — is present.

It is evidently clear what is the (concerning) message that the legislator aims to give with such a
decree-law: immigration is inevitably a threat to public security, and asylum-seekers are tendentially
criminals (Curreri 2018; Algostino 2018; Corsi 2019; Natale 2019). Such an approach seems to be even
more worrisome if one considers that is being followed in Italy, a country whose Constitution has a

personalistic “’meta-principle” designed to safeguard people’s rights in the first place, and despite

112 The right to defense is considered by constitutional jurisprudence as the most important principle of the legal apparatus
(Santoro, G. 2019).

113 It is noted how this way expulsions might be enacted also following a simple denunciation made in an instrumental
fashion (Curreri 2019; Curreri 2018).
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which migrants are still equated to terrorists and robbers (Algostino 2018). This attitude — which seems
to forget that asylum-seekers are people as anyone else — reaches its maximum (Curreri 2018; Corsi
2019) in the decreto sicrezza’s measure concerning the revocation of Italian citizenship for those
migrants convicted of very serious crimes'*. Basically, if a migrant who has obtained the Italian
citizenship carries out a terroristic act, he is deprived of his Italian citizenship; but if the same action is
done by someone who was born in Italy — and consequently never went through those practices
necessary to gain citizenship — then, he can still be considered an Italian citizen, for in his case no
citizenship revocation is foreseen by law. It goes without saying that such a provision violates in every
possible way art. 3 of the Italian Constitution, clearly and unambiguously stipulating that every citizen
is equal before the law'"”. In this sense, the decreto sicurezza takes an opposite direction with regard to
the most important principle of the Italian Constitution, making it law that some Italians are more equal
than others, for despite every Italian citizen has the same good — Italian citizenship, indeed, — if
someone was born in Italy, then its citizenship increases in value and becomes a privilege'® (Pallante
2019; Pallante 2018; Curreri 2019; Curreri 2018). Such a discrimination is hardly justifiable from a
constitutional point of view (Ruotolo 2018; Santoro, G. 2019). In this sense, Curreri (2018) talks about
“first category’ and ‘second category’ citizens. Such a measure also violates art. 20 (equality before the
law) of the EU Charter, in turn violating artt. 10 and 117 of the Italian Constitution (respect of
obligations deriving from international and communitarian treaties). Additionally, the measure lends
itself to possible contradictions with artt. 2 and 22 of the Italian Constitution, respectively recognizing
man’s inviolable rights, and stipulating no citizenship deprivation for political reasons''’ (Ruotolo
2018).

Critical considerations can be done also as far as the decree’s provisions regarding law and order are

concerned. As seen above, the criminalization of roadblocks is re-introduced — it was introduced for the

114 The other provision foreseen by the decree as far as Italian citizenship is concerned — extending the period to gain it
from 24 to 48 months — goes in the same worrisome direction. Such a prolongation seems indeed intended to give the
responsible authority more time to find out potential criminal actions carried out by the foreign applicant, so that he/she
can be denied Italian citizenship (Curreri 2019; Curreri 2018). Moreover, the newly established period seems to be in
contradiction with art. 111 of the Italian Constitution, concerning the right to trial within a reasonable time.

115 Algostino (2018) and Pallante (2018) have expressed their disappointment as far as the reaction of the President of the
Republic to this specific point is concerned. Indeed, in the letter sent by the same to the Prime Minister, there is no
mention nor criticism of the double-standard nature of the decree provision about citizenship deprivation.

116 Algostino (2018) stresses how the decree measure about citizenship deprivation be in violation of international
obligations pending on Italy, and in particular of art. 8 of the UN Convention on the Reduction of Statelessness, ratified
by the country with Law 162/2015. Accordingly, no state can deprive a person of his/her citizenship if such a
deprivation makes the person in question stateless (Curreri 2018).

117 For a different point of view, see Curreri (2018). According to the scholar, indeed, the decree provision would not
contrast with art. 22 of the Italian Constitution, in that terroristic attacks are not categorizable as acts committed for
political reasons.
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first time in 1948 to be rejected in 1999. The penalty for roadblocks with criminal punishment appears
disproportionate in the first place. Additionally, since roads and also railways are usually blocked in
occasion of demonstrations and strikes — that is, during different manifestations of social discontent and
protest — re-criminalizing such practices appears as a way to oppress any form of protest and complaint,
despite being industrial actions, public meetings, and freedom of expressing one’s own thought

enshrined and protected by the Italian Constitution in its artt. 40, 17 and 20 respectively'®

(Algostino
2018). Any democratic form of government, indeed, relies on internal dissent and difference of opinion,
giving people the right to express them in a peaceful way without being sanctioned. Following the
same rational approach, doubts arise also with regard to increased punishments for those trespassing to
land — an action punishable with a detention period from one to three years, as defined by the decree.
Again, such a punishment appears excessive in comparison with the violation committed, especially
because also in this case the action of trespassing could by carried out as a form of protest, or to
express social malaise'? (Algostino 2018). Making use of detention punishments for actions being
traditionally carried out in order to protest or express discomfort — as in the two measures here
discussed — brings about suspicions of unconstitutionality with art. 27 of the Italian Constitution,
according to which punishments must have a re-educative function for the accused. In these specific
cases, then, it is unclear how being deprived of one’s own liberty for having protested on a street or by
having occupied a building can re-educate people.

A final criticism can be addressed to the decree’s provision concerning the expansion of the so-called
urban DASPO, enlarged to include — among the already present airports, railway stations, schools and
tourist attractions — also health centers, public establishments and public spaces destined to markets and
exhibitions. The purpose is that of avoiding that certain practices and people affected by social malaise
can have a bad impact on the aspect and functioning of such urban public spaces. Without mentioning
here artt. 2 (man’s inviolable rights) and 3 (equality before the law) of the Italian Constitution, and art.
20 (equality before the law) of the EU Charter, there seems to be a tension between such limiting
measures and artt. 16 (freedom of movement) and 32 (right to healthcare) of the Italian Constitution

(Algostino 2018).

118 Freedom of assembly and association is also guaranteed by art. 12 of the EU Charter, and by art. 11 of the ECHR; as
well as freedom of though (art. 10 EU Charter; art. 9 ECHR).
119 The principle of proportionality for penal punishments is enshrined also in the EU Charter (art. 49).
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3.4.2 Not only migration pt.2: the so-called ‘decreto sicurezza bis’

Some months after the enactment and conversion into law of the first decreto sicurezza, the Conte 1
cabinet produced a second decree-law, namely Decree-Law 53/2019'%. Following the way paved by its
predecessor, also this one was nicknamed after its advertised content, placing itself in continuity with
the previous one and becoming the so-called decreto sicurezza bis (Security Decree-Law bis) (Zirulia
2019).

The decreto sicurezza bis is made up of 18 articles addressing ‘urgent measures in the field of public
safety and law and order’'?'. It specifically deals with illegal immigration (above all rescue at sea), law
and order issues, and fight against sport-related violence.

Regarding illegal migration, art. 1 gives the Interior Minister the power to ban ships from entering
Italy’s territorial waters for reasons of law and order, public safety, or when the conditions defined by
art. 19, section 2, letter g) of the of the UN Convention on the Law of the Sea, as established in
Montego Bay in 1982, materialize. The Interior Minister’s new power must be exercised in agreement
with the Minister of Infrastructure and Transport, and the Defense Minister, informing (but not
consulting) also the Prime Minister. Such measures have to be carried out in the respect of international
treaties and obligations, and do not apply to warships and government ships used for non-commercial
objectives. Art. 19, section 2, letter g) of the 1982 Montego Bay Convention defines that the “’[p]assage
of a foreign ship shall be considered to be prejudicial to the peace, good order or security of the coastal
Statel[,] if in the territorial sea it engages” in the activity of ‘’loading or unloading of any commodity,
currency or person contrary to the [...] immigration [...] laws and regulations of the coastal State™.
Following such an approach, art. 2 of the decree introduces administrative monetary penalties for those
violating the Interior Minister’s decisions as possible by the provisions of art. 1 d.1., with fines ranging
between 10.000 and 50.000 euros'*. Additionally, also the ship involved in the violation must be
seized'”.

Art. 4 d.I. foresees an increased allocation of funds to be used for undercover investigations carried out
by the police, especially concerning the fight against the facilitation of migrant-smuggling; while art.

12 establishes a reward fund intended to promote bilateral cooperation for the return of illegal migrants.

120 It was converted into Law 77/2019.

121 Translation by me.

122 During the decree’s conversion into law, administrative penalties have been increased, ranging now between 150.000
and 1.000.000 euros (ASGI 2019).

123 Before being converted into law, the bill ordered such a seizure only if the ship in question was habitual in its
violation (ASGI 2019).
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Shifting to public safety and law and order, the decreto sicurezza bis then concentrates on increasing
punishments for violations carried out especially during demonstrations and protests in public areas.
Art. 6 imposes harsher sanctions for those wearing — with no apparent justification — helmets or other
face-covering items during protest movements and demonstrations in public areas, while also
establishing a detention measure (up to four years of prison) for those who during such events make
use of fireworks, sticks, firecrackers, flares etc. at the damage of other people and things.

Art. 7 d.1. follows with some modifications to the Italian criminal code, produced to increase
punishment measures. Criminal actions are thus aggravated if carried out during demonstrations in
public areas, consequently deserving more severe punishments. So, for example, resisting public
officers becomes more serious, from a legal point of view, if such a resistance takes place during a
demonstration; disruption of public service is punished in a more severe way if there is a demonstration
going on; and damages to public goods are legally more important if they are done during
demonstrations (Natale 2019).

Art. 10 d.1. is instead aimed at controlling the correct development of the 2019 Summer Universiade,
held in Naples.

Chapter III of the decree concentrates, then, on measures to fight violence specifically during sport-
related demonstrations. Also in this case, the decree considers violations to be legally worse if carried
out during such events, deserving harsher punishments just in light of the social context in which they

were carried out.

This second decree-law has been much criticized for the flaws it contains with respect to the Italian
Constitution, communitarian obligations and international treaties'*. In the first place, two formal
objections are worthy of note — the same two addressed also to the decreto sicureza. The decreto
sicurezza bis has been produced by the government using the only legislative instrument at its disposal
for which no authorization of the Parliament is foreseen: the decree-law. But as already noted, such an
instrument can be made use of only in cases of extreme necessity and urgency, cases which do not find
concretization in the current reality of Italy, for — as also the Interior Minister has many times
explained — migration flows have decreased, and the number of migrants arriving on boats has dropped
(Zirulia 2019; Natale 2019). Hence, there being no necessary and urgent conditions for its enactment,

the decree-law has been (ab)used by the government only to bypass an ordinary legislative process

124 The United Nations High Commissioner for Refugees even asked ’the Italian government to reconsider the decree”
and modify it with a focus on migrants protection (UNHCR 2012).
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(Zirulia 2019) — with the cabinet manifesting again a certain disrespect for the democratic separation of
powers, and the Constitution. Producing a decree-law when the requisites of art.77 (on government’s
possibilities of legislation) of the Italian Constitution are absent, means producing a legislation which is
in contrast with such an article. The non-urgent and non-necessary conditions in which the decree was
elaborated, are further made clear by the heterogenous array of topics thrown in the law, going from
illegal migration to sport-related events (Zirulia 2019). It is important to recall here, that the
Constitutional Court ruled that decree-laws must be homogeneous in order to respond to one single
alarming situation (ruling 22/2002). Also in this case, to make the whole document fall under the label
of ‘security’ is not enough, for there lacks a specific threat (ASGI 2019; Filodiritto 2019).

Moreover, the decree-law has been approved by both chambers for its conversion into law, after the
government had placed a motion of confidence on it, meaning that no discussion or rejection of single
articles or amendments was possible, and the Parliament was confined again to a mere approval-giving
body (Zirulia 2019).

Concerning art. 1 d.1., the first thing to be noticed is the attribution to the Interior Minister of powers
usually owned by the Minister of Infrastructure and Transport (ASGI 2019). Indeed, according to art.
83 of the Italian Codice della Navigazione (Navigation Code), the Minister of Transport is the only one
tasked with the power of deciding who can cross the country’s sea and terrestrial borders, and who
cannot. With this new provision, however, the Interior Minister comes to have such a power as well
(ASGI 2019). Since the provision does not specify which ship typology it addresses, it could be
invoked also to deny entrance to NGO ships and humanitarian ships which came to migrants’ aid'®.
Indeed, the measure seems elaborated with this very purpose, that is, granting the Interior Minister
Salvini the power not to allow humanitarian ships into Italy’s territory, in order for the country not to be
obliged to welcome further migrants (Magri 2019; Italia Stato Di Diritto 2019; ASGI 2019). So
intended, such a measure creates no little problems, for it places the decree in violation of many
international treaties, and consequently, in contrast with artt. 10 and 117 of the Italian Constitution,
both about Italy’s duty to respect international obligations. Deciding to close the country’s borders to
ships carrying asylum-seekers — as allowed by the decreto sicurezza bis — means indeed that Italy
refuses to help people at sea who are in need; a behavior which is in contradiction with the obligations

pending on the country because of the many international conventions ratified by the same (ASGI

125 For some scholars, however, NGOs’ ships cannot be regarded as “’ex se “offensive” (or “’inoffensive’)‘’ in that they
are not involved in the activity of ‘loading or unloading’ people. Conversely, they rescue people at sea who are in need
of aid, in compliance with international obligations. Following the same reasoning, then, the provisions of the decreto
sicurezza bis would be completely useless (ASGI 2019).
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2019; Filodiritto 2019). The international treaties from which such obligations derive include: the 1982
UN Convention on the Law of the Sea — also known as UNCLOS Convention — (in particular its art.
98), the 1974 International Convention for the Safety of Life at Sea — known as the SOLAS Convention
—and the 1979 IMO International Convention on Maritime Search and Rescue — also known as the
SAR Convention. But the provision introduced by art. 1 d.1. is in contrast also with other international
conventions focusing on migration and human rights; in particular with the 1951 Geneva Convention
(especially with its art. 33 and its principle of non-refoulement, obliging ratifying countries not to reject
migrants toward places where their life could be at risk'?®), with the EU Charter (which explicitly
recalls the Geneva Convention in its art. 18), and with the ECHR (protocol n. 4, art. 4 on the
prohibition of collective expulsion of aliens'?’). But the fact of being in contradiction with many
international commitments is not the only flaw of art.1 d.1. Indeed, by giving the Minister of the
Interior the power to decide whether or not there is a violation of art. 19, section 2, letter g) of the
Montego Bay Convention, the provision attributes to such a political figure a task traditionally
exercised by the judiciary: that of checking potential norms’ infringements (Filodiritto 2019; Camilli
2019c), going against that fundamental constitutional principle which is the separation of powers.

As far as art. 2 of the decree is concerned, regarding the administrative sanctions to be imposed on
everyone violating the Interior Minister’s decision not to let a ship enter Italy, doubts have been
expressed by the same President of the Republic, who highlighted, in a letter to the government, his
worries about the application of so severe sanctions to every ship contradicting art. 1 d.l. without any
specification in the decree of the ship type, of the persons carried by the ship, and of the conduct
showed by the ship (ASGI 2019). Such a provision conflicts also with international obligations,
pending on ship captains, to rescue people at sea and bring them to the closer safe place possible. Some
scholars have also noted that art. 2 d.I. would just discourage ship staff from helping people at sea who
are in need of aid, because the decree tends to criminalize search and rescue activities carried out by
NGOs (ASGI 2019). Additionally, it would seem that beside administrative sanctions, the decree leaves
open the possibility — in the case in which the ship entry comes to be interpreted as a crime — to impose
also potential criminal punishments on the people who have violated the Interior Minister’s order. If
this were to be the situation, that is, if the decree’s sentence in art. 2 dealing with criminal sanctions

were to be understood in a cumulative way, the legislation would then violate the principle of ne bis in

126 In this sense, to ban a ship from entering Italy’s sea frontiers substantially means to reject it (Italia Stato Di Diritto
2019).
127 Rejections at the frontier deriving from closed borders are to be compared to expulsions (Natale 2019).
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idem as established by art. 649 of the Italian Code of Criminal Procedure, by protocol 7, art. 4 of the
ECHR (Zirulia 2019), and by art. 50 of the EU Charter.

Concerning the introduction of a fund meant to finance subjects accepting to cooperate with Italy in a
bilateral way for the return of irregular migrants arrived in the peninsula, many worries emerge. Art. 12
d.l. indeed does not specify who such subjects are, so that they could be both private and public
entities. It does not specify either the way returns should be carried out, with the possibility of leaving
returning modalities open to the interpretation of the subject carrying them out (with potential
violations of the principle of non-refoulement and human rights). Such a provision needs therefore to
be watched over (ASGI 2019).

As far as the remaining part of the decree is concerned, the strengthening of sanctions for violations
carried out specifically during demonstrations in public areas and sport-related events appears too
severe, and casts some doubts about the respect of the proportionality principle (Zirulia 2019). Such
provisions are indeed held as representing the legislator’s very specific conception of the world
(Filodiritto 2019; Italia Stato Di Diritto 2019), according to which demonstrators are always a danger
for society (Natale 2019; Camilli 2019c). Additionally, the trend — embraced already many years ago —
to find in criminal sanctions the right form of punishment for people expressing social malaise, seems

to be worryingly appreciated by the decree’s legislator (Giglio 2019).

3.4.2.1 The decreto sicurezza bis applied

Despite the many controversies surrounding its very existence, the law is still active'*® and has many
times been invoked in order to justify the Interior Minister Salvini’s decision not to let ships enter
Italian coastlines. The first application of the decreto sicurezza bis — well-know because of its
consequences — occurred with regard to the NGO’s ship Sea Watch 3, which on 15 June 2019 was
denied the authorization to dock in Italian territory (Zirulia 2019). The ship carried about 40 migrants
saved off the Libyan coast ,and did not consider docking in Libya (as it is well known, Libya is not a
safe country). After waiting for two days for a permission to enter Italian frontiers, the ship’s captain
Carola Rackete, decided to dock in Lampedusa even without Italian authorization, because of the
migrants’ poor conditions. As soon as she reached Italian territory, she was arrested, accused — among

other criminal charges — of supporting illegal immigration. Released at the beginning of July, Ms.

128 As it has been noted, such a law grants a huge discretionary power to the Interior Minister. In the current government,
the Conte I cabinet, the policy of closed borders has been abandoned, with new Interior Minister Luciana Lamorgese
having a much softer approach as far as the issue of migration is concerned (Rye, Koncewicz and Fasone 2019).
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Rackete did not get sanctioned because of art. 51 of the Italian Criminal Code, saving from any
sanctions those who carry out a duty imposed by the law. According to the judge, indeed, by not
respecting the minister’s order, the Sea Watch 3’s captain had complied with the obligations pending on
her as ship captain to save people at sea who are in need, and bring them to the closest safe place (Rye,

Koncewicz and Fasone 2019).

Before that, however, Salvini had already denied entrance to another ship, the Italian Coast Guard’s
ship Ugo Diciotti. The case gained constitutional importance in that Salvini’s decision triggered the
intervention of the judiciary. In the summer of 2018, the Italian craft was originally denied access so as
to ‘force’ Malta to offer a place of safety (Camilli 2019). Initially accused of kidnapping with the
objective of coercion — for the decision was made in order to force the EU to change the rules of its
Dublin Regulation (Santoro E. 2019) — Salvini was finally accused by the Tribunal of Catania
(ministerial crimes section) of aggravated kidnapping, for having limited migrants’ freedom with no
justification, and in violation of international obligations deriving from the law of the sea (Camilli
2019). The charge was made worse by the fact that there were also minors on board, and that Salvini
acted in his office as Interior Minister (Marsala 2019; Santoro E. 2019). As noted by Rye, Koncewicz
and Fasone (2019), the Diciotti case was the final “’escalation” of a tense relationship between the
judiciary and the executive. In order for Italian ministers to be prosecuted, art. 96 of the Constitution
requests a special authorization released by the Parliament, an authorization which was denied by the
Senate under the justification that Salvini acted in the name of Italy’s public interest. It has been
noticed that even though such a denial is perfectly compatible with the provisions of the Italian
Constitution, it is nonetheless ‘’symptomatic of a democratic and rule of law malaise” which is

unfolding in the country (Rye, Koncewicz and Fasone 2019).

The application of the decree’s first provision continued, as did also the charges against the Interior
Minister. At the beginning of August 2019, Salvini ordered the NGO’s ship Open Arms — carrying
between 160 and 170 migrants rescued off the Libyan coast — not to enter Italian frontiers, thus keeping
the vessel wait for 19 days at sea despite the declared serious health conditions of many passengers
(Ziniti 2019). The ship was then seized by the Agrigento attorney’s office and let dock in the port of
Lampedusa (Sciacca and Sclaunich 2019; Ziniti 2019c¢; Ziniti 2019d). After charges pressed against the
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Interior Minister by the NGO in question, Salvini was accused of kidnapping also by the Agrigento
attorney’s office (Ziniti 2019b)

Lately, the consequences of another denial of entry ordered by Salvini are making themselves feel.
Indeed, at the end of July 2019, the Interior Minister did not authorize the Italian Coast Guard’s ship
Gregoretti to dock in Italian ports. The ({talian) ship, carrying 131 migrants, was kept waiting for 5
days in the port of Angusta before being allowed to enter Italian borders. Again, Salvini was charged of
aggravated kidnapping for having limited migrants’ freedom, and for having violated obligations Italy
has under European and international law (La Rosa 2019). What is more controversial, however, is that
Salvini’s decision violated the same provisions of art. 1 of the decreto sicurezza bis, establishing that
ships bans cannot be imposed on warships and government ships used for non-commercial objectives.
Indeed, the Gregoretti craft was and is a ship of the Italian Coast Guard, that is, a warship (La Rosa
2019). On 20 January 2020, the Senate gave its authorization to have former Interior Minister Salvini
prosecuted. The MS5S voted in favor of such a provision, with Di Maio stating that conversely to what
had happened in the Diciotti case, this time Salvini acted just to satisfy his personal objective, and in

disagreement with the other members of the cabinet (Ziniti 2019).

Salvini’s reaction to such charges has always been designed to discredit the judiciary. Accordingly,
while he acted following a mandate directly received from the people, judges had no democratic
legitimacy, for they had never been elected by citizens nor were they representative of the same (Rye,
Koncewicz and Fasone 2019). Evidently, such a disregard for the judiciary is in contrast with the same
Constitution, establishing that each branch has equal importance (Rye, Koncewicz and Fasone 2019).
Recalling his democratic mandate, the Lega’s leader has accused the legal power of trying to hinder the
actions of his party because of a different ideological approach — following the way which had already

been paved very well by Berlusconi.

3.4.3 Parliament’s constitutional composition reduction
At the beginning of October 2019 — under the Conte II cabinet — a constitutional amendment bill,

changing the composition of the Parliament by reducing the number of its members, was approved after

129

less than one year of discussion'*”. The bill was brought before the legislative branch by the entire

129 Since the constitutional amendment bill was not approved by the Parliament with a two-third majority, a referendum
must be carried out. Such a referendum is still to be held.
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government coalition, being in reality a milestone of the M5S’s agenda (Palermo 2019; Patta 2019). It
is indeed to be regarded as an attempt by the same party to correct the inherent flaws of representative
democracy (Corso 2019). The approved bill aims to reduce the number of MPs from 630 to 400 in the
chamber of Deputies, and from 325 to 200 in the Senate (from which number, life senators are
excluded). Such a reform is not in itself populist, for many parties before Di Maio’s one have been
advocating for a transformation of the legislative body, and surely a change was needed. However, if
for this reason the constitutional amendment can be regarded as an ‘’educational’ opportunity, on the
other side, the reasons proposed to justify it are quite worrying and the result of a simplistic
understanding of politics (Palermo 2019). It has indeed been criticized how a change of such an
importance cannot be legitimized in the name of budget reduction and anti-elite rhetoric, for the
implicit consequences of the amendment are so far-reaching, that a very deep analysis must have been
necessarily carried out before proposing it — at least if the reform is not to be intended as completely
random (Lupo 2019; Patta 2019). The little time used to debate the legislation might, however, suggest
a different perspective. By altering the quantitative composition of the Parliament, the very function of
the institution — that of representation — is inevitably decreased, while the balance of the entire
democratic system is destroyed and must be reestablished in a careful way. Indeed, with the reduction
introduced by the reform, a smaller number of people is going to elect important offices like those of
constitutional judges and of the President of the Republic (Palermo 2019; Patta 2019). If the objective
was that of loosening the elite’s hold on politics, the unintentional consequences of the constitutional
amendment might rather push in the opposite direction, with important decisional powers ending up
being concentrated in the hands of a few elected, whose decisions are able to condition the entire
democratic system. The hope is that the electoral law which will establish the way the new Parliament
has to be elected (that is still to be elaborated) be mindful of possible shortcomings, and drafted in such

a way so as to avoid that absolute majorities may easily be created.

3.4.4 Assessing the impact of populism in government: the M5S-Lega cabinet

After having explained the most controversial policies carried out by the M5S-Lega government, it is
now necessary to analyze them with regard to constitutionalism and the rule of law, in order to grasp
their real effect on constitutional liberal democracy.

The first thing to be noticed is the government’s attitude to deprive the Parliament of its legislative (and

representative) function, bypassing such an institution in order to produce bills (as the two security
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decrees) which are not the result of pluralistic discussion and compromise, but rather the arbitrary
concretization of the general will. The motion of confidence put on the same security decrees is to be
regarded in a similar fashion, for its objective was that of making the Parliament ‘subject’ to the will of
the executive. There emerges, from the way both pieces of legislation were elaborated and passed, a
certain inclination to strengthen the government over the legislative branch. Such an inclination —
similar to that showed by the Berlusconi experience of government — is in contrast with the
constitutional principle of separations of powers and its related system of checks and balances.
Similarly to the Parliament, and in line with such a contrast, also the judiciary has been attacked. Both
decrees tried to give the executive tasks traditionally in the hands of judges, thus marginalizing their
function at the advantage of politics. The delegitimization of the judiciary has occurred also because of
the accusations addressed to the same by Salvini, when he was reminded that in a country characterized
by the rule of law, politics cannot prevail over law. Many provisions of the bills analyzed, then, are
incompatible with norms of the Italian Constitution, with obligations deriving from EU law, and with
practices and commitments stemming from international law. All such incompatibilities relate to the
protection of fundamental rights, widely disregarded by the two security decrees. As a consequence, the
MS5S-Lega government (and even more so the Lega, main author of the legislations we are considering)
is characterized by a certain disrespectful stance toward the rule of law — the paramount principle of
constitutionalism. By threatening the principles of separation of powers, the system of checks and
balances and the protection of fundamental rights, additionally, the coalition also threatened the very

core of modern democracy.

3.5 Italy’s many populisms: is there a common core?

In this chapter, five different examples of Italian populism have been analyzed: one arising after WW2
(the Fronte dell’Uomo Qualunque), one developing little before the explosion of Tangentopoli and
recently turning from regionalism to nationalism (the Lega Nord now simply Lega), one deriving
exactly from Tangentopoli (Forza Italia), one appearing in response to the broken promises of post-
Tangentopoli Italy (the MoVimento Cinque Stelle), and one probably emerging as a reaction against the
2008 Eurozone crisis and the way it was handled (Fratelli d’Italia). At this stage the question is: is there
a common core to the five cases of populism here analyzed? Do they have similar effects on the rule of

law?
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The first common feature to be found in all parties under analysis is a majoritarian and exclusionist
approach. Indeed, all the investigated political organizations claim to embody the volonté générale of
their country, at the expenses of minority groups. The people is consequently held as sharing the same
will, the same populist ideology. By doing so, all such cases of populism share an anti-pluralistic
stance. All cases of Italian populism also have an anti-elitism approach, for the elites are always
regarded as the number one enemy. The other members of the out-group, then, change according to
each party’s secondary ideology and historical contingencies: the Lega and Fratelli d’Italia have an
exclusionist approach toward migrants, Muslims, and homosexual individuals; the MS5S does not take
into account mainly journalists and banks, Forza Italia opposed communists, the Fronte dell’Uomo
Qualunque focused its attacks on politicians only.

Forza Italia’s, the Lega’s and the M5S’s relationship with the rule of law has been shown by the
policies such parties have implemented once in government. Conversely, in the case of the Fronte
dell’Uomo Qualunque and Fratelli d’Italia, one can deduce it only from their ideologies, for these two
organizations never made it to the executive. One can thus suppose that their strong focus on
majoritarianism might translate into an opposition to non-majoritarian bodies like the judiciary (also
because of its plurarism-preserving role), or representative ones like the Parliament, with obvious
consequences for the principles of separation of powers, checks and balances and the rule of law.

As said, Forza Italia, the Lega and the M5S had their time in the government. Their cabinets have
produced similar effects, even though in the case of the M5S-Lega coalition less policies have been
implemented because of the shorter time in the executive. From the actions of both governments, there
emerges a certain tendency to strengthen the executive at the expenses of both the legislative and the
judicial branches. Both coalitions have relied on urgency legislation in order to make the will of the
majority prevail, bypassing the Parliament and limiting its representative function. Both have tried to
hinder the judiciary and to discredit it. In particular, the FI-LN alliance has tried to make the judiciary
less independent through a process of politicization. The M5S-Lega cabinet, instead, has proceeded in
the same direction by giving political figures the power to decide in domains usually managed by
judges. Both experiences, then, have publicly discredited the very role of legal bodies. This has been
carried out especially by Berlusconi and Salvini in reaction to their being reminded that the law is equal
for everyone and is to be respected. Indeed, both leaders have many times accused judges and courts of
hindering their parties’ political program just because ideologically different from their stances, and of

lacking that legitimacy which only an electoral mandate can give. Additionally, both governments have
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been characterized by a certain unconcern for the law — be this national, European or international —
and for the protection of fundamental rights by the same enshrined and protected. In conclusion, then,
both the FI-LN cabinet, and the M5S-Lega government have proved to have a conflictual relationship
with the rule of law, the principle of separation of powers, the system of checks and balances, the
protection of fundamental freedoms, pluralism and constitutionalism more in general. Both have

therefore proved to be in contrast with — and dangerous for — modern democracy.
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CHAPTER 4
POPULISM IN HUNGARY

[...] the Hungarian nation is not simply a group of individuals but a
community that must be organised, reinforced and in fact constructed. And
so in this sense the new state that we are constructing in Hungary is an
illiberal state, a non-liberal state. It does not reject the fundamental
principles of liberalism such as freedom, and I could list a few more, but it

does not make this ideology the central element of state organisation, [...]

[it] instead includes a different, special, national approach.
(Orban 2014)

4.1 Rise and development of the populist phenomenon in Hungary

The four parties presented in this section — the National Peasant Party originating from the népi
movement, the MIEP, Jobbik, and Fidesz — are all classifiable as populist organizations, following
Mudde’s definition of populism as provided in the first chapter of the present work. Indeed, such
movements conceive of society as being divided into two morally different and naturally antagonist
groups — the real people, and the corrupt elites — and aim at establishing a political system based on the
will of the majority. All the Hungarian groups considered here, embrace populism as their main thin
ideology, secondarily relying on right-wing stances. All such Hungarian populist groups, then, tend to

show anti-liberal and anti-pluralist positions.

4.1.1 Interwar populism: the népi movement

The origin of the populist phenomenon in Hungary is individuated by many scholars in the literary
movement that developed in the country during the late-1920s"° (Vardy 1978; Bartha 2015; Bozoki
2015). Referred to as népi mozgalom, meaning indeed ‘populist movement’, it emerged out of the

political and social context of the Horthy regime'*!, articulating those feelings of resentment left by the

130 According to Trencsényi (2014), however, the first example of agrarian populism in Hungary is to be found in the
Smallholders’ Party. Originating at the end of the 1910s under the leadership of Istvan Nagyatadi Szabo, it mixed
“’conservative agrarianism and socialistic peasantism”. The party had a very short existence, for it merged in 1922 with
the conservative and nationalist Christian National Unity Party into the new Catholic-Christian Smallholders’ Peasant
and Bourgeois Party, better known as the Party of Unity (Vardy 1983). The Smallholders’ Party as an independent
organization will be, anyway, re-established in 1930 (Fazekas and Fekete 2018; Mészaros, Solymosi and Speiser 2007).

131 Hungary was at the time a multi-party parliamentary system with a head of state, a prime minister and a parliament.
Elections were regularly held in order to shape the parliament, and the prime minister was directly appointed by the
head of state. The powers of the latter figure, embodied by admiral Horthy, were notably broader than those of any other
entity in the system. The regime was conservative, and the right to vote was limited by sex, age, education, and property
criteria (Vardy 1983). The at-the-time Hungarian system was considered as having many ‘’democratic elements” but
also a “’strong autocratic character” (Fazekas and Fekete 2018).
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defeat in WWI and the structure of the Habsburg monarchy'*. As a consequence of the Great War,
Hungary lost more than 70% of its territory, so that more than the half of its population came to be
ruled by neighboring countries’ governments (Vardy 1983). The Habsburg family had made the region
experience an important economic development, with a push toward capitalism and the creation of
modern urban places (Csepeli 1996; Bozoki 2015). The consequence of these two situations was a
strong nationalism coupled by anti-Semitism, and a huge gap between the bourgeoisie and the
peasantry, making up the majority of the population and feeling unrepresented in the political game
(Vardy 1983; Bozoki 2015). As explained by Papp, the népi movement aimed at improving the
economic and social conditions of the rural masses, excluded and marginalized by the urban governing
elites (Bartha 2015). It proposed a certain romanticization of the peasantry, regarded as characterized
by “’regenerative powers” in light of its “’morally and culturally’ uncorrupt nature (Vardy 1978); while
at the same time distrusting governing elites because of their ties with modernization, capitalism and
urbanism, perceived as alien and negative phenomena (Trencsényi 2014; Antal 2018; Bozoki 2015).
The népi movement was set up after the ideas spread by the writers Dezsé Szabd and Laszl6 Németh in
the first place'* (Lacké 1996). The first founding father moved along the lines of peasant glorification
and racism, showing anti-liberal traits: communitarianism was indeed believed to be the value to
preserve in order to avoid societal failure, the latter being regarded as unavoidable in the case of
liberalism supremacy (Bozoki 2015). This form of populism was very similar — for its cultural and
intellectual traits — to the Russian narodnichestvo, from which it however diverged because of its lack
of revolutionary elements, and the political organization it later acquired (Vardy 1978). Entrance in the
political world was one of the most relevant questions the populist writers tried to solve: since the
cultural movement was supported only by intellectuals and some peasants, in order to bring about a
change in the direction of a fairer society, the movement needed to turn political (Taylor 2008; Bozdki
2015). As a consequence, in 1938 the Nemzeti Parasztpart (National Peasant Party) was founded by the
core népi supporters, proposing a political program which merged nationalism and socialism together,

and was directly inspired by Szabd’s writings named ‘Towards a New Hungarian Ideology’ (Bozoki

132 According to Cornelius (1990), the populist writers movement was inspired by the ideas of many small youth groups
originating at the beginning of the 1920s. Such clubs were made up of Hungarian youngsters either living in Hungary or
without it, in the other neighboring countries where a huge part of Hungary’s population found itself after the redrawing
of borders as established by the 1920 Treaty of Trianon. Organizing visits to villages and defending social justice, these
groups influenced many future members of the népi movement, especially Dezsé Gy6ry, Dezs6 Szabo and Zsigmond
Morics, who corresponded with them and started to write articles about their activities.

133 Vardy (1978) regarded the intellectuals Endre Ady and Zsigmond Morics as two other founding personalities of the
populist movement; while Antal (2018) considered Gyula Illyés, Zoltan Szabo, Péter Veres, Géza Féja, Imre Kovacs,
and Istvan Bibo as additional leading cultural members of the same népi organization.
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2015). Apart from land reform, the most significative nationalistic feature of the new party, was its
concern for the fate of the thousands of Hungarians forced to live in foreign countries but still
considered a part of the homeland. In a sense, populism will prove fundamental for the development of
nationalistic feelings, and a sense of belonging and consciousness in the country (Csepeli, 1996; Taylor
2008). According to Antal (2018) — and he extends the same consideration to the whole region of
Eastern Europe — populism cannot be here considered without its nationalistic component.

An exclusivist approach characterized the National Peasant Party, where Jews were criticized and not
considered part of the people, in the name of their different nationality and religion. Indeed, despite the
fact that some of its representatives rejected being labeled as anti-Semitic, Kodolanyi’s writings are
exemplary of the group’s hostility toward what was perceived as alien: *’No matter how much my
Jewish acquaintances live within the society of the city, I still do not consider them to be Hungarian™
(Csepeli 1996). The populists even supported some anti-Jewish legislation passed at the time,
defending their being Hungarian and Christian (Lackd 1996). Despite the transformation from a
writers’ movement to a political party, the populist organization never became influential in the
political realm (Bozoki 2015). The persuasion of the népi movement was therefore mainly
(ethno)cultural, for it succeeded in keeping Hungarian self-consciousness alive, without ever
implementing any concrete policy (Bozdki 2015). This was in line with the conception shared by some
of the founding fathers in the 1930s, before the organization was given a political identity, to remain
spiritual in order to avoid the stagnation typical of politics and its unavoidable corruption (Taylor
2008). It will be precisely this intellectual dimension to allow populism to survive the Communist
period (Bartha 2015). When Hungary turned dictatorial, indeed, some of the party’s members decided
or were forced to cooperate with the Communists, while many others fled the country: as a
consequence, the concrete existence of the populist party was over by the end of the 1940s'** (Vardy
1978; Taylor 2008). Even though the populists were not successful as a political group, their influence
on the cultural mindset of Hungary was impressive, for it was destined to last over time (Vardy 1978;
Taylor 2008; Trencsényi 2014). Populism remained alive during the entire communist period only in
cultural terms, for other parties but the communist one were banned, and independent non-aligned
literary production was victim of censorship. It will be able to emerge again in a manifest way — that is,
in the form of a political party — only after the demise of the communist regime, regarding such a

system — together with Western economic influence — as a form of foreign oppression to be opposed,

134 The party reorganized itself in 1956 as the Petdfi Part (Pet6fi Party) and was involved in the failed revolution carried
out by Hungarians against the Soviet regime. The experience was however extremely short-lived (Taylor 2008).
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while continuing to support the national question of Hungarian living in other Eastern European

countries (Bozoki 2015).

As just seen, the népi movement never made it to the government. Consequently, to assess its tangible
impact on the Hungarian political system of the interwar period is pretty harsh, in that the group is
analyzable only from an ideological perspective which never really turned into reality. Even by
recognizing that ideological and rhetorical items not always translate into parallel policies, it is still
possible to consider what the movement’s impact could have been on a liberal democratic system, had
its ideas translated into real practice. The movement’s ethnic nationalism — coupled with a special
interest for ethnic Hungarians not living in Hungary — indicates an inclination to make the will of the
majority prevail. An attitude this, which is coupled and confirmed by the movement’s exclusionist
approach toward minority groups, like the Jews or the governing elites of the time. Being these two
groups not considered as part of the people, their will was not included in the general will supported by
the populist movement. Therefore, the ideal society called for by the népi writers was one in which
minorities were not taken into account or protected. From opposition to specific minority groups, there
emerges also an attitude against pluralism and liberalism. In particular, anti-liberal stances were clearly
advocated for by some of the original writers, in that liberalism with its focus on the individual rather
than on the community, was regarded as a corrosive and dangerous practice. The party’s inclination
toward the imposition of the general will, together with its anti-pluralism and anti-liberalism are then
further expressed by the same when it claims to represent the whole Hungarian population, irrespective
of those who may not really feel represented by the movement’s majoritarian ideas (like the elite or the
Jews). The népi movement openly defended democracy, but the implications of its message were rather
undemocratic. Its aim was indeed the establishment of a government representative of only the majority
— with the exclusion of minority groups — when democracy derives instead from the tension between
majority will and minorities’ protection. As far as constitutionalism is concerned, the movement’s non
consideration of minority groups and its opposition to pluralism, let imagine that it would oppose
institutions defending those same values, like the judiciary. In this sense, the népi group might be
thought of as disrespectful of the separation of powers and of the system of checks and balances —
which it would regard as hindering its main project of majority will — in turn highlighting a certain

disregard for constitutionalism as well.
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4.1.2 Post-democratic transition populism: the MIEP

After the breakdown of communism (1988-1989), Hungary re-established itself as a democratic
republic based on a multi-party system. Some parties of the previous regime re-emerged transforming
themselves, the communist party changed its name and orientation, and some other political
organizations were created from scratch'®® (Fazekas and Fekete 2018; Mészaros, Solymosi and Speiser
2007). Among the latter category there were the Hungarian Democratic Forum (Magyar Demokrata
Forum) and Fidesz.

As a consequence of the passing of time and changing of society, populism now had to adapt to the new
social situation in which it found itself, characterized by democracy and market-economy. The
phenomenon confronted thus the deficits of the double process of transition Hungary was undergoing,
from which people expected welfare and good living conditions. Post-transition Hungarian populism is
grounded — as any manifestation of populism in post-communist Eastern Europe — on the idea that the
revolution was taken away from the people by an elite which is identical to the communist one, and
that as a consequence the system still needs to be changed (Szocs 1998; Stanley 2017).

The first populist party appearing in the country after the transition, was the Magyar Igazsdg és Elet
Pdrtja [MIEP] (Hungarian Justice and Life Party), set up in 1993 from a split of the Hungarian

Democratic Forum, under the leadership of Istvan Csurka. A writer'*

, Csurka represented the most
radical faction of the Hungarian Democratic Forum, and regarded the new President of the Republic as
a representative of foreign interests trying to exploit his country (Szocs 1998). He criticized his fellow
party-men in the Democratic Forum for having compromised with the elite in order to reach power,
supporting a ‘’politics of pacts” (Bozoki 2015). According to his anti-establishment and anti-elitism
message, current incumbents were not Hungarians but alien, and they had deprived the people of a real
transition from communism (Vidra and Fox 2014; Kovéks 2013; Bozoki and Kriza 2002). In Hungary,
opposition to elites is thus defined exclusively in ethnical terms, for they are not considered real
Hungarians but rather foreigners trying to submit the country. Csurka opposed communism and was
critical of liberalism, his message being indeed an exclusivist one, ‘’isolating and racist” (Bozoki

2015). The MIEP’s program was characterized by chauvinism, nationalism, anti-Semitism, xenophobia,

anti-EU feelings, anti-NATO feelings, exaltation of Christian values, and opposition to liberalism,

135 Hungarian political parties follow the same right/left ideological distinction as in the West. However, such stances are
perceived in the country in a different way, for the left of the political spectrum tends to be associated with parties
deriving from the old regime, while the right stands in opposition to those same parties (Mészaros, Solymosi and
Speiser 2007).

136 By simultaneously being a populist politician and a populist writer, Csurka preserved some of the traditional traits of the
historical népi movement (Bozoki and Kriza 2002).
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globalization and international finance (Pap and Glied 2018; Szdcs 1998). The party also articulated
conspiratorial theories, according to which international, financial, and liberal organizations would be
trying to colonize Hungary once again after Soviet oppression (Pap and Glied 2018; Kovéaks 2013).
According to Csurka, the country was then in a situation of ‘’quasi-democracy”, therefore the party’s
goal was that of establishing a real democracy based on national and social values of ethnical identity
(Bozoki and Kriza 2002). The MIEP has been for all its life a very marginal party, never gaining more
than 5.47% of the votes, and being regarded by the other political organizations of the country as unfit
for governing (Bozoki and Kriza 2002).

Like the népi movement, the MIEP never made it to the government. Also in this case, therefore, an
assessment of the party’s impact on the new democratic system of Hungary, is possible only on the
basis of the party’s ideological and rhetorical mindset’s analysis, rather than of its implemented
policies. The MIEP’s focus on ethnic nationalism, coupled with its feelings of anti-Semitism, is
exemplary of the party’s inclination to consider only the majority of citizens without taking care of, or
recognize, minority groups. The ethnic majority of Hungarians is the only social element considered,
and their will and needs must prevail over those of minority groups like the Jews or the same elites.
Non-representation of minorities means also opposition to pluralism, for the party accepts just one
social segment. In turn, disrespect for pluralism, leads to disrespect for liberalism, a stance which the
party manifestly supported. The MIEP opposed the at-the-time current Hungarian elite, but since it was
the first elite elected using democratic procedures, and consequently an elite decided democratically by
the people, its anti-elitism is in this sense full of undemocratic shades. By opposing someone who has
been elected by the people, the party also opposed the functioning of democracy itself, for it implicitly
rejected the will of the majority it purportedly supported. A conclusion that seems even more clear if
one considers that the party never received more than 6% of the votes. Csurka claimed that Hungary at
the time was just a quasi-democracy, implying that a full democratic regime would have been possible
only with the creation of an ethnic national community. But again, this consideration is not inclusive,
and consequently his vision of democracy appears rather undemocratic. Csurka’s accusations toward
his former party, the Hungarian Democratic Forum, denounced because of its willingness to
compromise with other political organizations and establish alliances, further underlines the MIEP’s
opposition to liberalism and pluralism. Democracy in itself is the result of different interests which are

equally expressed and considered, but by opposing compromise in the political realm, the party showed
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its disrespect for different ideological views. Given the unconcern for every institution and political
actor not aligned with the MIEP — regarded by the same as quasi-democratic — and of its non-
consideration of minority groups, one can imagine the party would not respect the principle of
separation of powers and the system of checks and balances, for these usually protect minority groups’
rights and pluralism. Consequently, a certain opposition attitude toward constitutionalism is also

foreseeable in the MIEP’s approach.

4.1.3 Contemporary populism: Jobbik and Fidesz

In response to the MIEP’s unattractiveness, a new radical movement was set up by a group of right-
wing young intellectuals: the Jobboldali Ifjusagi Kézosség (Right-Wing Youth Association) (Kovacs
2013; Vidra and Fox 2014). The organization became a fully-fledged political party in 2003, with the
name of Jobbik Magyarorszdgért Mozgalom"’ (Jobbik — Movement for a Better Hungary) (Kovacs
2013). Accusing mainstream parties of being too distant from the people and of using an
incomprehensible language, Jobbik claimed since the beginning to be different from traditional
political actors, in that it truly acted in the name of the whole Hungarian people. It denounced
Hungarian current political and economic elites because of their continuity with the past regime,
advocating for a real change in the system. Accordingly, a democratic transition still had to take place,
and this was only possible if the process was led by a real representative of the people — as the party
deemed to be. Gabor Vona, Jobbik’s leader, made this idea clear when he said that the left and the right
“’ha[d] deliberately and completely destroyed the country’ (Kovéacs 2013).

The movement opposes multiculturalism and non-conventional subcultures like the LGBT one: it wants
to abolish the Gay Pride manifestation annually held in Budapest, while simultaneously aiming at
creating a country made up of only real Hungarians (Enyedi 2016). In this sense, it is possible to grasp
the exclusionary and xenophobic approach of the organization, which advocates for a partisan state
acting in the name of the Hungarian majority, while rejecting protection and recognition of the most
vulnerable groups of society and ethnic minorities. Jobbik has framed its political message taking back
old racial issues, like mistrust and resentment for the Jews, and adapting them to new circumstances
(Kovéacs 2013). Such a religious group is thus framed by Vona as responsible for the phenomenon of

globalization, which in turn is the reason why many Hungarians feel threatened in their own home-

137 In Hungarian, the word jobb can mean either ‘better’ or ‘right’ (Kovaks 2013; Murer 2015). In this sense, the party
name indicates both that the organization is the better alternative in the country, and that it has a right-wing ideological
orientation (Murer 2015).
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country'**, However, Jobbik has also politicized new issues, until that moment not part of the political
debate. The Roma question is surely the best example in this sense. Not considered part of the in-group,
Roma minorities are the subject of proposed racial demands authored by the organization, asking for
school segregation and the restriction of welfare services (Kovacs 2013). Radicalizing its positions in
order to distinguish itself from Fidesz, Jobbik has reintroduced the politically incorrect notion of

139>

‘Gypsy crime'”’, according to which Gypsies would inherently be criminals (Vidra and Fox 2014;
Kovécs 2013). The New Hungarian Guard, together with other similar groups, is an action organization
related to the party, and founded by the same with the intention of strengthening national defense'®. Its
basic targets are Jews and Roma (Murer 2015).

The search for an enemy allows the populist party to create a unitarian group of Hungarians, from
which communists, oligarchs linked to the previous regime, ethnic and religious minorities are all
excluded. Part of the in-group are considered also Hungarian minorities living abroad (Kovacs 2013).
Opposition to international organizations, EU'*' and NATO in the front line, is a typical attitude of such
a radical party, which considers them as new forms of Soviet oppression. Following the example
provided by the UK, Vona questioned Hungarian membership in the European Union, informing about
his proposal for a referendum (Murer 2015). The same approach was followed as far as NATO is
concerned, for the party also demanded Hungary’s withdrawal from it (Kovacs 2013). In the same
fashion, Jobbik has criticized NATO for perpetuating only American interests, accusing the country of
being extremely corrupt, while simultaneously praising Russia’ morality (Murer 2015). From its public
position and political program, Jobbik is a movement supporting anti-Semitism, anti-immigration
stances, xenophobia, anti-liberalism, law and order issues, nationalism, euro-skepticism, aversion to
capitalism and cosmopolitanism, and a strong and partial state (Pap and Glied 2018; Enyedi 2016). Its
opposition to big business and global markets is to be interpreted in ethnical terms, for financial
organizations and entities are intended as foreign interests trying to sabotage the country, thus leaving it

open to the arrival of non-Hungarian people (Varga 2014). Conversely to the attitude usually embraced

138 Significant in this sense is the demand, made by a Jobbik MP in 2012, to have a list of government members and
parliament staff of Jewish origin, regarded as representing a risk for the security of the country (Kovacs 2013).

139 The expression ‘Gypsy crime’ was used mainly during the 1970s and 1980s by the police, when referring to criminal
offenses and practices carried out by people of Roma origin. The term was, however, discredited at the end of the 1990s
because referring to Roma as naturally criminals, thus being politically incorrect and racist (Vidra and Fox 2014).

140 The New Hungarian Guard is the de facto successor of the Hungarian Guard, founded in 2007 with the same aim, and
later disbanded by the metropolitan Court of Budapest (Murer 2015).

141 Despite the criticisms usually addressed to the European Union, Hungary remains dependent on it for “’infrastructure
funds, agricultural support, and access to market”; while Jobbik gained legitimacy in the Hungarian party system only
thanks to the EP elections (Murer 2015).
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by populists, Jobbik has a pro-Islam stance. Islam is regarded as the only way left to stop Western
globalization and liberalism, both corrupt phenomena which are destroying the world (Pap and Glied
2018; Enyedi 2016). Even though the party’s positive evaluation of Islam conditions its foreign policy,
after the 2015 migration crisis, Jobbik has supported an anti-immigration stance, thus showing some
inner contradictions (Pap and Glied 2018). Despite the fact that it never reached the country’s
government, Jobbik is today ‘’the second most popular’ organization in Hungary after Fidesz, and the

major representative party of the opposition (Murer 2015; Antal 2018).

The non-presence of Jobbik in the government makes it so that an assessment of its impact on
Hungary’s democratic system can be based only on the political and ideological program the party
rhetorically and theoretically supports, for an analysis of its concrete decisions and policies is
obviously not possible. Jobbik uses the language of ethnic nationalism, considering ethnic Hungarians
to be the real country, from which minority groups like the Jews, the Roma, and migrants are excluded.
However, even within the group of ethnic Hungarians, there prevails an exclusionist approach, for
some of them — namely Hungarians having non-traditional lifestyles like members of the LGBT
community — are not included. Elites, even though of Hungarian origins, are considered another group
worth of being left out. The party’s attitude is therefore that of making the will of the majority prevail.
All those who are not considered as part of the majoritarian group, are completely excluded from
consideration and representation. This is true even if the party claims to represent the will of the whole
population, for minority groups are evidently not included in the majority of the country. The
consequence is, obviously, a tyrannical majoritarian approach, which by being unconcerned with
minorities, is also profoundly undemocratic. The intentional exclusion of minorities the party defends,
stresses also the group’s anti-liberal and anti-pluralistic stance. Indeed, liberalism is manifestly opposed
because of the dangers different stances can bring about. Jobbik’s emphasis on majority will, together
with a rejection of pluralism as just highlighted, let suppose that the party might have a hostile stance
toward the constitutional principles of separation of powers and checks and balances, likely regarded as
non-representative of the will of the majority, and consequently non-democratic in the party’s
understanding of the term. Indeed, by protecting minority groups and checking that no power prevails
above the other, the judiciary could be looked at as hindering Jobbik’s main objective — which is
simultaneously also the judiciary’s primary concern — that is, the imposition of a tyranny of the

majority. Jobbik is thus potentially hostile to the principles of constitutionalism. But unconcern for
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constitutionalism also implies a certain disregard for democracy itself. Indeed, as explained above,
democracy is a compromise between different interests and ideologies, and by refusing everything
which does not belong to the supposedly will of the majority, Jobbik disrespects the ground upon which

liberal democracy if funded, that is, the protection of minority groups and their representation.

The most “’unusual” political party in contemporary Hungary is Fidesz (Kiss 202). Fidesz — Hungarian
acronym for Fiatal Demokratak Szovetsége (Federation of Young Democrats) — was founded in 1988
by a group of young university students, coming mainly from the faculty of law, among whom Viktor
Orbén, Gabor Fodor and Laszlo Kévér (Kubas and Czyz 2018; Mészéros, Solymosi and Speiser 2007).
The organization originally embraced a liberal stance, advocating for democratization, a free market
economy, private property, human rights, neutrality of the state, secularization, and liberalism; while
vehemently opposing communism, its nationalism and its modus operandi (Kubas and Czyz 2018; Kiss
2002). After a dispute between Gabor Fodor and Viktor Orban — caused by the diverging
understandings the two had concerning economics and social rights — the leadership of the party was
taken by the first student, and the group was strengthened in its organizational form around the figure
of the new chairman: Fidesz thus stopped being a student organization and became an effective
political party (Kiss 2002). Starting in 1994, with the new leadership of Orban, Fidesz underwent also
an ideological shift, turning from a radical-liberal organization into a right-wing populist one. By 1995
its identity shift was completed (Kiss 2002), and the party name was added the denotation Magyar
Polgari Part (Hungarian Civic Party) (Kubas and Czyz 2018). According to many scholars, the
ideological profile change was due to the party’s poor performance in the electoral game, and the
presence of already another liberal organization in the Hungarian party system (Kubas and Czyz 2018;
Lendvai 2019; Egedy 2009; Rupnik 2012). Indeed, liberalism was the ideological core of the Alliance
of Free Democrats — SzDSz. At the same time, the right side of the political spectrum was characterized
by a vacuum, for its main representative, the Hungarian Democratic Forum, had started to vacillate
(Rupnik 2012). As a consequence, Fidesz’s ideological shift can be understood as a strategic choice,
done in order to gain power. Such a turn was possible because of the relatively young character of the
party and the fact that it rotated around the decisions of a single person, uncritically followed by the
ranks and files of the organization (Kiss 2002). The success of such a strategic decision was made clear
in 1998, when Fidesz won the national elections, becoming the leading organization in the government.

The right-wing populist stance of the party will intensify after the loss of the 2002 elections. Criticizing
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political incumbents because of their alleged irresponsibility and corruption, and attacking them of
perpetuating communism despite the formal revolution, Fidesz stopped being considered a party of the
establishment, and became an outsider. Its political program was focused on nationalism, exaltation of
Christian values, a strong state, euro-skepticism, anti-liberalism, anti-immigration stances, anti-Western
feelings, anti-communism and a rejection of multiculturalism (Lendvai 2019; Egedy 2009; Enyedi
2016; Kiss 2002; Bozoki 2015). Basically Fidesz merges a right-wing oriented cultural stance and a
left-wing oriented economic stance of state intervention (Egedy 2009). The party’s main focus is on the
protection of Hungary’s national interests and culture from any possible interference or threat, be it in
the form of foreign entities or individuals. As a consequence, particular emphasis is attributed to the
recognition and protection of Hungarian minorities living abroad (Kubas and Czyz 2018). Hungary is
understood as the sum of all Hungarians whose personal individualist identity disappears in the
interests and benefits of the community, as was made clear by Orban himself (Murer 2015).
Consumerism, privatization, globalization, economic and financial liberalism, cosmopolitanism, the
emergence of new subcultures and the spread of different religious creeds are in turn regarded as forms
of domination coming from without Hungarian borders, with the attempt of imposing a certain
unnatural vision of the world to the country (Enyedi 2016). Some of Fidesz’s ideas are clearly taken
from its right-wing colleague Jobbik, being just softened (Enyedi 2016). By opposing foreign powers
and internal enemies, while simultaneously defending a conservative Hungarian essence, based on
Christianity in its classical sense, Fidesz claims that there exists ‘’a natural order in the realm of
morality” that it will protect (Egedy 2009). In its messages, the populist party claims to speak on behalf
on the whole nation, which only it can represent. This has been exemplified in an unmistakable way
when after losing the 2002 national elections, the party’s leader announced that the competition could
not have been fair, for ‘’the nation cannot be in opposition” (Bozoki 2015).

At the moment, Fidesz is the strongest political force in Hungary (Kubas and Czyz 2018).

4.2 Contemporary populism in power: Fidesz

Fidesz has been in the government four times, respectively in 1998, in 2010, in 2014, and more
recently in 2018. While the policies enacted during its first term are still marked by a liberal approach
(Carpinelli 2018), starting from 2010 the decisions implemented by the organization appear more
ambiguous and controversial, and for this reason they deserve special attention. The second Orban

cabinet, then, is the most noteworthy from a constitutional and democratic point of view, for it carried
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out extremely significant transformations to Hungary’s form of government'*. The third term is instead
characterized by a focus on migration — with the objective of stopping it — and Stop-Soros'* policies,
enacted with the goal of hindering NGOs’s activities (Carpinelli 2018). Finally, the party’s fourth
office is a confirmation of the direction engaged in the previous years (Carpinelli 2018).

From 2010 Fidesz has been the country’s most supported political organization, gaining — in alliance
with the Kereszténydemokrata Néppdrt — KDNP '**(Christian Democratic Party) — a two-thirds majority
of seats in the Parliament, a result which has allowed it to act without considering the opinions or
concerns of the opposition (Kubas and Czyz 2018; Pogany 2013).

The following sections are going to explain what Fidesz’s main reforms are about, and what their

impact on the democratic arrangement of Hungary is.

4.2.1 Constitutional change and retrogression'® : Fidesz second cabinet

The timeframe 2010-2014 has been the most productive of all Fidesz’s years in government. Indeed, it
is precisely during such a period that Hungary’s transformation from a liberal democracy into an
illiberal state has been taking place. As we shall see in the next sections, this has been possible because
of the many reforms carried out, starting with the change of the constitutional text, and touching upon
the country’s judiciary system, ombudspersons mechanism, media system, electoral system, and

independent bodies.

4.2.1.1 Overview of the constitution-making process: toward a new Fundamental Law
As said, the most significant changes to Hungary’s democratic system have been carried out by Orban’s

party during its second term in the government (2010-2014). Without doubt, the most relevant measure

142 Fidesz’s slogan for such elections, “’It’s about time!”’, showed the party’s intention to radically cut with the nation’s past
and its previous regime (Kubas and Czyz 2018).

143 George Soros is a Hungarian-American philanthropist and investor, supporting — among others — the Open Society
Foundations. Initially a mentor of Orban, Soros is now opposed by the Prime Minister and Fidesz because of his
willingness to promote freedom and liberalism, being additionally regarded as a conspirator who aims at filling
Hungary with migrants (Lendvai 2019; Kreko and Enyedi 2018; Poggeschi 2018).

144 The KDNP is a minor party which has been able to enter the legislative of the country only thanks to its coalition with
Fidesz (Mészaros, Solymosi and Speiser 2007; Bajomi-Lazar 2015). Many observes consider it just a “’satellite party”
of Orban’s organization (Norwegian Helsinki Committee 2013).

145 Huq and Ginsburg (2018) define constitutional retrogression as being characterized by five pathways: amendments to
the fundamental law (to marginalize political opposition and hinder pluralism), the elimination of checks and balances,
the reduction of public debate (through a distortion of information or hindering CSOs), the centralization of the
executive power at the expenses of the other branches (usually through the practice of clientelism), and the elimination
of political competition (usually through majoritarian procedures in the electoral system).
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enacted by Fidesz in such a period has been the adoption of a new constitutional text'*®, approved by
the Hungarian National Assembly — of which a two-thirds majority was made up of Fidesz’s members —
in April 2011, and entered into force in January 2012 (Kubas and Czyz 2018; Carpinelli 2018). The
explanation provided by the party for the creation of the new text stresses the importance of marking a
clear boundary between communist Hungary and post-communist Hungary. After the Soviet regime’s

fall, indeed, the country did not create a new constitution'*’

, but rather edited its previous one in the
name of multi-party democracy, checks and balances, separation of powers, rule of law and
fundamental rights protection. However, since the constitutional text of reference had been elaborated
during the communist period, Fidesz purported, a definitive break was needed, and it could only take
the form of a new legal document'*® (Rupnik 2012; Pogany 2013; Vincze and Varju 2012). The new
constitutional text introduced — together with some other cardinal laws'* enacted more or less
simultaneously — modifications to the composition and functions of Hungary’s Constitutional Court, to
the functioning of Hungarian media, to the identity of the country’s political community, to voting
rights, and to people’s fundamental rights. Anyway, before analyzing its most significant novelties and
the implications these entail, something has to be said concerning the procedure, the atmosphere and
the conditions under which the new Constitution was written and approved by the Parliament.

Given that it was elaborated when the old 1989 Constitution was still in place, the new Fundamental
Law had to be written and approved following such a text’s provisions. More precisely, the 1989
Constitution requested in art. 24 a two-thirds majority of the National Assembly to amend the
constitutional text. Such an article, however, did not deal with the creation of new constitutions, and for
this reason in 1995 an amendment was passed in order to fill such a gap, establishing a four-fifths
majority of the Parliament as a necessary condition for the creation of a new constitutional text

(Bankuti, Halmai and Scheppele 2012; Fleck et al. 2011). In its first year of government, Fidesz

146 It is interesting to note how the intention of changing Hungary’s Constitution had never been expressed by Fidesz
during its electoral campaign (Lendvai 2019; Bozoki 2015).

147 Of all the Eastern European countries formerly under communist rule, Hungary is the only one that did not adopt a
completely new constitutional text after the fall of the regime, rather preferring to amend the old 1949 Constitution
(Norwegian Helsinki Committee 2013).

148 Even though Fidesz explained the constitutional change as a need to depart from communism, Hungary’s 1989
Constitution had been so deeply changed with respect to its 1949 original version, that “’little of its original substance
was left” (Rupnik 2012). Indeed, round table talks had been organized in 1989 between the ruling communist party’s
members and some representatives of the opposition, in order to amend the text in the name of multi-party democracy
and liberalism. Consequently, the spirit of the 1989 amended text had a really different ethos than the original
communist document (Pogéany 2013).

149 Cardinal laws are also called ‘organic laws’ (Mazza 2013), and place themselves — in the hierarchy of sources of law —
between the constitution and ordinary laws (Vincze and Varju 2012). The notion of cardinal laws is explained in the
same new Fundamental Law of Hungary, art. T, as ‘acts of Parliament’ for whose adoption and amendment a two-thirds
majority of the National Assembly is required.
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amended the 1989 Constitution twelve times, changing those provisions which could prove hostile for
the realization of its political project. Among these amendments, the party annulled the afore-
mentioned 1995 measure about constitutional change. Once such a provision was over, Fidesz could
use the old Constitution’s art. 24 — establishing the text’s amendment procedure — in order to change the
old constitutional text, for it indeed had the two-thirds majority requested by the article in order to act
in such a way (Fleck et al. 2011; Bankuti, Halmai and Scheppele 2012). From this first move, a certain
tendency to modify laws according to one own’s needs and aspirations is already evident.

The constitution-making process attracted much criticism and controversy from NGOs, experts and
scholars worldwide (Vincze and Varju 2012; Norwegian Helsinki Committee 2013). Importantly, in its
opinion 614/2011, the Venice Commission lamented the lack of transparency of the whole process, the
non-participation of the opposition in any dialogue, and the ‘’inadequate consultation of the Hungarian
society’” during the entire drafting period (Venice Commission 2011; Norwegian Helsinki Committee
2013). Additionally, the Commission also criticized the little time allowed by the government for public
debate about the text, since by 7/8 March 2011 the constitutional document had not yet been made
available, despite being its approval in Parliament foreseen for 18 April 2011 (Venice Commission
2011 2011; Pogany 2013; Norwegian Helsinki Committee 2013).

Hungary’s new Constitution appears as the exclusive product of Fidesz (Rupnik 2012; Meschini 2016;
Fleck et al. 2011). When in December 2010 the parliamentary committee'* announced to the National
Assembly the key principles which had to inspire the new text, there was absolutely no debate
(Bankuti, Halmai and Scheppele 2012; Fleck et al. 2011). A resolution passed in March 2011,
additionally, authorized all MPs to come up with a constitutional proposal within one week, either
respecting or ignoring the previously decided constitutional principles (Bankuti, Halmai and Scheppele
2012). Out of the drafts received — which were only two — the one elaborated by Fidesz members was
accepted and submitted to the Parliament as “’a private-member’s bill”’ (Bankuti, Halmai and
Scheppele 2012; Pogany 2013; Fleck et al. 2011). The party’s choice to rely on such a proceeding was a
strategic one, for bills proposed by individual MPs do not need a ‘’preparatory stage” imposing
consultation with the opposition and civil society interested groups — practices required instead for any
other bill proposed by the government as a whole entity (Bankuti, Halmai and Scheppele 2012; Bozoki

2015). After the presentation of the constitutional draft to the legislative chamber, only nine sessions

150 Such a parliamentary committee had been set up after resolution 47/2010, and was made up of 45 members, of whom
30 came from the governing coalition and mainly from Fidesz (Meschini 2016; Fleck et al. 2011).
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were used by the Parliament to discuss it (corresponding to approximately one week'") — despite the
180 amendments proposed during such a phase (Bankuti, Halmai and Scheppele 2012; Meschini 2016;
Fleck et al. 2011). Of these 180 amendments, only those advanced by Fidesz members were
considered, a decision which pushed all parties of the opposition but Jobbik'*, to go away before the
new constitutional text was put to the vote — thus bringing about a situation for which Fidesz, that had
already been the only party involved in the creation of the document, was also the only organization
voting on it approval (Bankuti, Halmai and Scheppele 2012; Fleck et al. 2011; Meschini 2016).

In practice, therefore, during the constitution-making process, Fidesz had largely reduced the
opposition’s room, while simultaneously excluding CSOs from possible legitimacy checks to the new
text. Conversely, during the document’s approval phase, it was the opposition to auto-exclude itself, as
a sign of protest against the fact that it had not been taken into consideration during the drafting period
(Meschini 2016).

What can be concluded is that Hungary’s new Constitution’s writing and adoption occurred in
undemocratic conditions'”? (Venice Commission 2011; Fleck et al. 2011). What was missing was
indeed the participation of the opposition and of society (be it in the form of media, experts or CSOs) to
the constitution-making process, a necessary step in order to elaborate a constitutional text

representative of the whole country and not only of a part therefor'>* (Fleck et al. 2011).

4.2.1.2 The new Fundamental Law: a constitution in the name of the real Hungarian community
The new Hungarian Constitution was named the Hungarian Fundamental Law, and consists of four
parts and 105 articles. The first part, named ‘National Avowal’ sets out the interpretation line for the

tlSS

whole text'>>. The second part, ‘Foundations’, delineates the ‘’fundamental constitutional principles”

upon which the country is grounded, like state sovereignty, independence, the rule of law and the

151 Concerns were expressed regarding the speediness with which the new text was adopted (Venice Commission 2011;
Meschini 2016).

152 When the constitutional text was put to the vote, however, the far-right party expressed itself contrary to its approval
(Bankuti, Halmai and Scheppele 2012).

153 According to some scholars, the elaboration of the new Fundamental Law, by being incompatible with democratic
standards, would also be incompatible with art. 2 (founding principles of the EU) of the Treaty on the European Union
(Fleck et al. 2011).

154 In order to compensate for the non-participation of the opposition in the constitution-making process — and despite the
fact that the 1989 Constitution did not foresee any referendum for the adoption of new constitutional texts — the
coalition government sent every Hungarian family a questionnaire with some constitution-related demands. However,
only 11% of the population answered the questions: a so small percentage which is, in any case, insufficient to give the
new Fundamental Law any public legitimacy (Meschini 2016; Fleck et al. 2011).

155 Its normative power derives indeed from art. R of the new Fundamental Law, establishing that the understanding of the
whole Constitution must be compulsorily in harmony with the measures of the National Avowal (Fleck et al. 2011).
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separation of powers, while also defining other values of constitutional importance like family’s
protection, citizens’ duties and the compliance with international law (Vincze and Varju 2012; Halasz
2011). The third part is called ‘Freedom and Responsibility’ and enshrines citizens’ fundamental
liberties, rights and duties; while the fourth section defines state’s institutions and bodies, being
therefore titled ‘State’ (Meschini 2016; Haldsz 2011). There is, eventually, a concluding part called
‘Closing Provisions’ referring to the special norms which are to be applied in cases of urgency and
necessity.

The preamble to the Constitution (the National Avowal) is a very particular section, for it reviews
Hungary’s most important historical events, mentioning Saint Stephen, the 1956 revolution carried out
in the name of national independence, the country auto-determination as restored in 1990, and the non-
recognition of the previous communist constitution. However, the way it has been formulated has
immediately raised concerns. Some first observations have been made by the Venice Commission in its
opinion 621/2011. The first thing the Commission has denounced is *’a certain lack of clarity’ in the
text, bringing in turn *’a certain vagueness into constitutional interpretation” (Venice Commission
2011b). A second worrisome element is given by the distinction, upon which the preamble seems to be
founded, between people of Hungarian origin, and people of other nationalities, both to be found in the
country’s community. Indeed, it seems that the new Fundamental Law has been adopted to represent
only citizens of Hungarian origin (including those living abroad'*®) but not citizens of other
nationalities living in Hungary (Venice Commission 2011b; Pogéany 2013; Fleck et al. 2011; Norwegian
Helsinki Committee 2013). In the preamble, Hungarians are further defined on the basis of their being
Christian. The way the community is described in such a section of the new Constitution, therefore,
moves on ethnical and cultural values rather than on political ones (Fleck et al. 2011). Such an
approach seems to reflect the very populist practice of majority will’s supremacy: by enacting a
constitution in the name of the ethnic group which also represents the majority of citizens living in
Hungary, the legislator intentionally deprives minority groups of their representation. Constitutions are
the most important legal assets a democratic country can count on, and if these are not inclusive of
minorities’ protection, they open the way to kinds of discrimination incompatible with democratic

forms of state.

156 The reference, in the Constitution’s preamble, to Hungarians living in neighboring countries as essential components of
the Hungarian community living in Hungary, may be problematic also as far as good neighborhood relationships and
inter-ethnic relations are concerned (Venice Commission 2011b; Pogany 2013; Fleck et al. 2011).

The new Constitution (art. XXIII) also grants Hungarians not living in Hungary the right to vote in Hungarian national
elections, despite their not being subject to the country’s legislation (Uitz 2013; Fleck et al. 2011; Kubas and Czyz
2018).
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As mentioned above, the Constitution’s National Avowal defines the Hungarian community in both
ethnic and cultural terms, specifying that Christianity is essential to preserve nationhood.
Understanding the Hungarian community as unitary and Christian, the remaining parts of the
constitutional text establish a series of measures designed to make legally compulsory the adherence to
such a creed, despite leaving freedom of religion intact (art. VII). The new Constitution, indeed,
defends traditional marriage between man and woman, establishes family as the cornerstone of
Hungarian life, and promotes the practice of having babies (art. L). Such elements, which once part of
the Constitution become compulsory for every citizen, do not espouse a neutral understanding of the

state'’

, but rather impose on the community a certain vision of the world, the Christian conservative
one, which might not be shared by every single citizen (Fleck et al. 2011; Meschini 2016; Biro-Nagy
2017). The same is true for the provisions of art. II, protecting life also in embryonic and fetal form.
Once again, the Fundamental Law behaves in such a way as to impose on citizens a conduct which is
compatible only with Christianity, hindering women'’s right to self-determination (Fleck et al. 2011). As
far as the LGBT community is concerned, furthermore, not only are homosexual marriages not allowed
by the Hungarian Fundamental Law — thus making it harder for the country’s legislation to catch up on
European tendencies — but discrimination on gender grounds is explicitly avoided in the wording of art.
XV (discrimination prohibition). The only possible way to intend sexual discrimination as included in
the provisions of art. XV, is that of making it be implied in the ‘other circumstances’ category (Vincze
and Varju 2012). If one does not consider discrimination based on gender orientation as being part of
such a category, however, the provision then places itself in violation of art. 21 of the EU Charter, and
of the EU Court of Justice’s case law (Fleck et al. 2011). The approach followed by the legislator, is
that of restricting the protection of human rights, thus regressing from the achievements reached by the
previous 1989 Constitution (which indeed in its art. 70A prohibited discrimination for gender reasons).
Already from these first measures, it emerges an approach favorable to nationalism at the expenses of
liberalism, for people are not more free individuals who can choice which values they want to espouse,
but rather units of a bigger group who is defined only in historical and cultural terms (Meschini 2016).
The will of the majority seems to prevail at the expenses of minority groups also as far as ethnic
Hungarians are concerned— also this time, in measures embodied in the most important text of the

country.

157 The state takes a position contrary to neutrality, as made clear also by art. VII of the Fundamental Law, in which it is
established that even though State and Churches are independent the one from the others, they must cooperate for
community purposes (Fleck et al. 2011).
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A last novelty is worth mentioning with reference to people’s fundamental rights. The new
Constitution, indeed, introduces a series of rights which can be guaranteed only if citizens carry out
their specific duties, as established by the same text (Fleck et al. 2011). Following such an attitude, the
very notion of inalienable rights is not fully respected, for some rights are instead dependent on the
discharging of obligations'*®. An example in this sense is provided by art. XII of the Fundamental Law,
establishing simultaneously citizens’ right to freely choose their work, and their duty to make their part
in the community by working. Such a provision is unacceptable in a liberal democracy, where everyone
should be free to choose not only what kind of career he/she wants to have, but also if he/she wants to
have a working career at all, for any *’obligation to work is contrary to freedom” (Fleck et al. 2011).
Also art. XIX of the Fundamental Law is significant from this perspective, for it grants social rights on
the condition that beneficiaries engage in activities useful for the welfare of the community.
Importantly, the same rationale of artt. XII and XIX is detectable also in the name of the Constitution’s
third part, ‘Freedom and Responsibility’ (emphasis by me), and in the sentence of the National Avowal
defining that ‘individual freedom can only be complete in cooperation with others’. Such an approach
shows an anti-individualistic (and consequently an anti-pluralistic and an anti-liberal) conception of the
people, who are in no case intended as something else than the unitary community of their country — as

however made unequivocally clear already from the very first pages of the constitutional text.

4.2.1.3 The Hungarian judicial system’s independence decline

A very important modification introduced by the new Fundamental Law touches directly the Hungarian
Constitutional Court'®’, its composition, powers and appointment process. Art. 24 of the new
Constitution establishes that the body’s judges must be 15 (before they were 11), that their office must
last 12 years (before it lasted 9 years), and that the Constitutional Court's President must be elected by
the Parliament with a two-thirds majority (before he/she was appointed by the judges of the same
Court) (Meschini 2016). Art. 24 also stipulates that the specific and detailed arrangement of the Court
must be established through cardinal laws.

About such changes, some first concerns have been immediately raised by the Venice Commission

(opinion 621/2011), worried that the afore-mentioned transformations might undermine the neutrality

158 Some others are, instead, based on no fulfillment of duties. For example artt. [V (right to personal safety), VI (right to
protection of personal life and personal data), VII (right of thought and religion), VIII (right to peaceful assembly), IX
(right to express one’s own opinion), art. XI (right to education), etc (Fleck et al. 2011).

159 Hungary’s Constitutional Court was established in 1990, and soon became the core of Hungary’s constitutional
apparatus (Pogany 2013; Lambert 2018).
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of the legal body. A first risk is represented by the appointment of the Constitutional Court’s President
via a political actor, that could decide him/her on potential political reasons (Venice Commission
2011b). Secondly, for the election of Constitutional judges only a two-thirds majority in Parliament is
needed — the exact configuration of Fidesz — meaning that Constitutional Court’s members can be
appointed even without the consideration of opposition parties, and preference can be given to those
judges sharing the same political conception of the ruling government (Bir6-Nagy 2017; Norwegian
Helsinki Committee 2013; Fleck et al. 2011; Lambert 2018). As far as the detailed management of the
Court’s competencies and organization through cardinal laws is concerned, the risk is that by leaving to
the incumbent government the great possibility of affecting the functioning of an entity of paramount
importance, its independence might be further and excessively undermined (Norwegian Helsinki
Committee 2013).

In addition, with the fourth amendment to the constitutional text, approved in 2013, it has been
established that the Constitutional Court’s sentences produced before 1 January 2012 lose their validity,
and that new decisions must be taken by such legal body with reference to only the provisions defined
by the new document and its interpretative line (Meschini 2016; De Simone 2014; Lambert 2018).
Such a decision has been seriously criticized by the Venice Commission because unjustified and
disproportionate, whose only effect can be that of hindering legal certainty und undermining the rule of
law (Venice Commission 2013; De Simone 2014). The same amendment also restricts access to the
Constitutional Court, abolishing the so-called actio popularis, which allowed every single individual or
entity to ask the Court for the constitutionality of any law, even without having a connected interest to
it (Enyedi 2016; Vincze and Varju 2012; Bankuti, Halmai and Scheppele 2012). According to Fidesz,
such a practice, based on abstract demands, was abused and slowed down the work of the body
(Meschini 2016). However, even without such a provision, individuals still have the right to address the
Constitutional Court in case a law has violated some of their rights, that is, when they have related
interests. The Venice Commission (2011) did not object to the elimination of the actio popularis, for its
removal is not incompatible with European standards; it suggested nonetheless to introduce alternative
ways of constitutional review to compensate for such loss of control, so that the country could still be
characterized by an efficient system of checks and balances. The amendment stipulated also that laws
can be brought to the Constitutional Court for abstract constitutional review by 25% of MPs. However,
it has been noted how such a provision is hardly implementable for at least at the moment, opposition

parties are fragmentary (Bankuti, Halmai and Scheppele 2012).
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The final novelty brought about by the fourth amendment, as far as the legal body is concerned, is the
Court’s impossibility to judge the contents of government’s amendments to the Constitution — a
measure which has been soon attacked by communitarian media, and by the same Hungarian
opposition, with the first Constitutional Court’s president, Laszl6 Solyom, even stating that it was ‘’the
end of the separation of powers'®”” (Meschini 2016; Lambert 2018).

The last modification to the Constitutional Court’s functioning carried out by the populist government
through its new Fundamental Law, has to do with the very powers of the institution. Art. 37 of the new
constitutional text restricts the legal body’s constitutional review power concerning fiscal matters,
establishing that until the national debt exceeds half of the GPD, the Court can check the
constitutionality of legislation about the annual budget, its implementation, national taxes and local
taxation, only if this specifically violates the right s to life, human dignity, protection of personal data

and freedom of thought, conscience and religion'"'

. Even though such a transformation directly touches
the Constitutional Court’s functions, it has an effect also on citizens’ life, for people are left
“’vulnerable to the strict fiscal policy advocated by [the] government” (Vincze and Varju 2012). Such a
restriction to the Court’s powers has been alerted by the Venice Commission (opinion 621/2011),
recalling what already highlighted in its opinion 614/2011: limiting the body’s constitutional review
powers does not enhance the protection of people’s fundamental rights, which should instead be the
objective of “’the constitutional legislature in the Hungarian parliament”(Venice Commission 2011b;
Venice Commission 2011; Lambert 2018). It rather seems that in order for the government to maintain
a certain national budget, also unconstitutional legislation detrimental to human rights can be passed

(Venice Commission 2011b). Moreover, the possibility to exercise constitutional review power

according to the subject considered, has no precedent or comparison in the world (Fleck et al. 2011).

Concerning the judiciary, two other items are worth being analyzed. In 2011, a new law was passed
(Law CLX1/2011) setting up the National Judicial Office (Orszdagos Birosagi Hivatal), a legal body
charged of carrying out important tasks related to the administration of justice (Lambert 2018b).
Among his/her other functions, the President of such a new body — which is elected by the Parliament
with a two-thirds majority — has the power to nominate judges (but not those of the Supreme Court or

of the Constitutional Court), to move judges from one court to another, to move cases from one court to

160 Translation by me.

161 Such a restriction of the Constitutional Court’s powers was introduced after the body had declared unconstitutional a
bill passed by the government in 2010, which imposed a 98% retroactive tax for certain civil servants (Decision
184/2010 of 28 October 2010) (Vincze and Varju 2012; Lambert 2018).
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another'®, to initiate disciplinary proceedings, and to decide on new rules that all national courts must
then respect (Norwegian Helsinki Committee 2013; Bankuti, Halmai and Scheppele 2012; Lambert
2018b; Pogany 2013). The NJO President’s term lasts nine years, but in case in which no successor can
be appointed because of a lack of majoritarian consensus in the National Assembly, he/she can remain
in charge until a solution is finally found (Bénkuti, Halmai and Scheppele 2012).

After the enactment of the bill, the Parliament has immediately appointed Tiinde Hand6 as President of
the NJO, wife to one of Fidesz’s founders who has also been involved in the drafting of the new

Hungarian Constitution, and close friend of Orbén since university times (Pogany 2013; Norwegian
Helsinki Committee 2013; Bankuti, Halmai and Scheppele 2012; Lambert 2018b).

The concentration of so important tasks in the hands of a single person, the NJO President, has been
criticized by US Secretary of State Hillary Clinton, worried that such a situation could severely threaten
Hungary’s system of checks and balances, and the country’s judiciary independence (Pogéany 2013).
The concentration of too many powers in the hands of a single person, and what this implies in terms of
judicial independence, has been lamented also by the Venice Commission, which has highlighted how a
similar situation does not have equals in any other state of the Council of Europe (Venice Commission
2012; Norwegian Helsinki Committee 2013; Bankuti, Halmai Scheppele 2012; Lambert 2018b; Pogany
2013). Beyond the potential dangers linked to the NJO President position as defined by the new law,
then, a contingent concern arises also with regard to the specific appointment done for such an office,
for the evident political elements attached to the person of Ms. Tiinde Hand6 breach ’the spirit of the
separation of powers” (Pogéany 2013).

The other interesting novelty introduced in the judiciary field by the new Constitution has to do with
judges’ retirement age. Art. 26 of the new Fundamental Law establishes that with the only exception of
the Curia’s President (i.e. the President of the Hungarian Supreme Court), ‘no judge may serve who is
older than the general retirement age’, corresponding to 62 years (Venice Commission 2011b).
Following such a measure, 274 judges between 62 and 70 were forced to retire, thus leaving an
important number of judicial offices open for new members to be elected, with the risk of judiciary
independence loss'® (Norwegian Helsinki Committee 2013; Halmai 2017; Venice Commission 2011b).

In July 2012, the Hungarian Constitutional Court (Decision 33/2012) intervened to declare the

162 The possibility to move cases from one court to another has been removed from the powers of the National Judicial
Office’s President because of the many criticisms the measure had received internationally (De Simone 2014; Lambert
2018e). This has been done in the fifth amendment to the Constitution.

163 According to art. 26 of the new Fundamental Law, judges are appointed by the President of the Republic, and the details
of such a procedure are to be specified by a cardinal law (Venice Commission 2011b).
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provision unconstitutional because infringing judges’ independence, and established that a lowering of
the retirement age could only happen in a gradual fashion (Norwegian Helsinki Committee 2013;
Halmai 2017; European Commission 2012). This notwithstanding, the sentence did not reinstate the
already removed judges. Under request of the European Commission, also the EU Court of Justice
(Case C-286/12) intervened on the subject, declaring that Hungarian provisions to suddenly lower
judges’ retirement age be in violation of EU equal treatment rules, as defined by Directive 2000/78/EC,
for they constitute “’unjustified age discrimination” (European Commission 2012; Norwegian Helsinki

Committee 2013).

4.2.1.4 From four specialized ombudspersons to one Commissioner for Fundamental Rights

The new Fundamental Law, art. 30, replaces the old system of four specialized ombudspersons with
one single Commissioner for Fundamental Rights, charged with the protection of people’s fundamental
rights, “’the interests of future generations and the rights of nationalities'®* living in Hungary”. The
article also explains that detailed rules about the body’s functioning will be given in a separate law.
Regarding this change, the Venice Commission (2011b) appeared concerned that such a lowering of
commissioners might have a negative impact on Hungary’s system of check and balances. Indeed, the
centralization of the newly established Commissioner for Fundamental Rights, ‘’reduces the level of
independence of individual areas enjoyed in the current system of ombudsmen”, risking to undermine
the accountability of the institution (Vincze and Varju 2012). According to Bankuti, Halmai and
Scheppele (2012) such a simplification — accompanied by an important staff decrease — has weakened
the old apparatus of fundamental rights monitoring. An impression which seems to be confirmed by the
appointment of the current commissioner, Laszl6 Székely (Bir6-Nagy 2017), whose connection with

Fidesz might threaten its impartiality of action.

4.2.1.5 With due regard to public morals: the reform of the media

Another policy worth mentioning for the purposes of this work is the one related to the restructuring of
the media system. The new Fundamental Law stipulates, in art. IX, that freedom of the press shall be
recognized and defended by the country, leaving the description of its management and regulation to

cardinal laws. The Venice Commission has expressed concerns already about this first point, for it

164 With reference to the word ‘nationalities’, it has been noted that it would not necessarily include ethnic minorities, like
the Roma, whose presence in Hungary is a reality. In such a case, then, the protection of ethnic minorities’ fundamental
rights would not appear explicitly guaranteed in the new Fundamental Law (Vincze and Varju 2012).
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considers the article’s formulation of press freedom as a state obligation rather than as an individual’s
right, problematic from the point of view of fundamental constitutional rights’ protection; and regards
the management of press freedom through cardinal laws as dangerous for a democratic system (Venice
Commission 2011b; Pogany 2013; Norwegian Helsinki Committee 2013). The fast-track procedure
typical of the adoption of cardinal laws has been denounced also by the Council of Europe’s
Commissioner for Human Rights (2011), which has highlighted the problematic aspects of its deriving
lack of public debate and consultation.

The Media-Package'® (Médiacsomag) enacted by the government at the very beginning of 2011
resulted particularly controversial, for it altered in a negative fashion ‘’the working conditions of media
outlets’ in Hungary (Norwegian Helsinki Committee 2013). Such Fidesz’s reform has likely been one
of the most criticized (Bir6-Nagy 2017; Pogany 2013), being contested by local entities, ordinary
people, striking journalists, NGOs, single countries, and international organizations like the EU, the
Council of Europe, the Organization for Security and Cooperation in Europe, and the United Nations
(Norwegian Helsinki Committee 2013).

The package consists of three pieces of legislation: Law LXXXII/2010 (‘amending certain laws
regulating the media and telecommunications’); Law CIV/2010 (‘on freedom of the press and the
fundamental rules of media content’); and Law CLXXXV/2010 (‘on media service and mass media’)
(Lambert 2018c).

Law LXXXII/2010’s main provision is the creation of an independent body charged with the task of
supervising media and telecommunications outlets in the country: the National Media and
Infocommunications Authority, of which the Media Council is a working branch (Lambert 2018c;
Norwegian Helsinki Committee 2013; Bir6-Nagy 2017; Commissioner for Human Rights 2011). The
body’s main responsibility is that of distributing media frequencies among local channels in total
autonomy, for the Media Council has the power to freely decide ’the allocation criteria’ (Bajomi-

Lazéar 2015). In the 18 months after its creation, the Authority has granted 18 out of 35 radio

165 Such a legislation is not directly part of the new Fundamental Law, being instead a package of cardinal laws enacted in
order to give substance to the Constitution’s provisions about press freedom and management. After the intervention of
the Hungarian Constitutional Court, which had judged many measures of the legislation unconstitutional, media laws
were partly amended in 2012 (Norwegian Helsinki Committee 2013; Pogany 2013). Many of the previous concerns,
however, have been left untouched by the new modifications, including the way Media Council’s members are
appointed, and the fines imposed on journalists who spread news against public morals (Norwegian Helsinki Committee
2013). In light of this, the OSCE Representative on Freedom of the Media stressed that the new amendments done to
the Media-Package “’only add to the existing concerns over the curbing of critical or differing views in the country”
(Pogény 2013).
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frequencies to pro-government channels (Lazar 2015), thus hindering pluralism of information'®. A
situation which has been amplified by the important number of pro-Fidesz journalists who have been
hired, and pro-Fidesz media entrepreneurs who have been favored in the media sector in order to
spread a certain vision of the world'®” (Lazar 2015; Bir6-Nagy 2017; Lendvai 2019).

Law CIV/2010 (Press and Media Act), while recognizing freedom of the press, also imposes that media
cannot produce contents which are, among others, in violation of public morality or moral rights. All
media must accordingly provide a ‘’comprehensive, factual, up-to-date, objective and balanced
coverage” of issues (Pogany 2013; Commissioner for Human Rights 2011). The Commissioner for
Human Rights (2011) considers the provisions of the Press and Media Act incompatible with European
values as defended by the Council of Europe. More precisely, imposing an a priori regulation which
makes it illegal to spread news not considered ‘balanced’ or aligned with public morality, is regarded as
a violation of art. 10 (freedom of expression) ECHR, for the press has to report — in a democratic
society — also unconventional or disturbing information, necessary for the creation of a comprehensive
public opinion. Additionally, since the concept of public morals appears rather elusive and subjective —
leaving room for (mis)interpretation — its presence in a piece of legislation does not only undermine
law certainty, but also appears in contrast with the spirit of art. 10 ECHR, requiring clearly defined
criteria for the restriction of freedom of the press (Commissioner for Human Rights 2011).

Law CLXXXV/2010 (Mass Media Act) establishes, among other measures, that the President of the
National Media and Infocommmunications Authority be appointed by Hungary’s President of the
Republic under the recommendation of the Prime Minister, making of him/her also the de facto
chairperson of the Media Council. The other members of the Media Council are then selected by a
parliamentary committee with a two-thirds majority of members (Commissioner for Human Rights
2011; Bajomi-Lazar 2015; Lambert 2018c¢). The legislation also attributes the Media Council the power
to sanction those media which do not respect the provisions of Law CIV/2010 (Commissioner for
Human Rights 2011).

The Media Council’s current chairperson is Annamaria Szalai, former Fidesz MP; and also the
remaining members of the body are Fidesz MPs (Bajomi-Lazar 2015). The result is that the body is not

so independent from the executive, being even regarded ‘’as an extended arm of the Hungarian

166 The newly created National Media and Infocommunications Authority also denied the left-liberal and independent
station Klubradio a renewal of frequencies concession (Bajomi-Lazar 2015). According to its website, the radio station
is “’the only talk and news radio station in Hungary with a scrutinizing attitude towards government and social issues”
(Norwegian Helsinki Committee 2013).

167 Many non-Fidesz journalists have also been fired with financial excuses (Norwegian Helsinki Committee 2013).
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government” (Norwegian Helsinki Committee 2013; Pogany 2013). Baldzs Dénese, former Executive
Director of the NGO Hungarian Civil Liberties Union, has showed his worries regarding the Media
Council’s excessive powers. Accordingly, the new body runs the risk of using its mandate to silence
voices from the opposition, at the advantage of Fidesz, which would be granted more favorable
services (Norwegian Helsinki Committee 2013). Reservations have also been expressed concerning the
sanctions imposed by the Mass Media Act, for such a mandatory punishment could discourage the
press from expressing criticism, thus undermining the very essence of freedom of the press
(Commissioner for Human Rights 2011, Pogany 2013). If journalists stop being critical of
government’s actions and the likes, indeed, a sort of auto-censorship is triggered, which consequently
threatens one of the most important principles of democracy.

With the imposition of fines for the spread of critical opinions, the favoring of pro-Fidesz journalists
and entrepreneurs, and the settlement of pro-government officials in media top bodies — who in turn
concede more frequencies to pro-government services than to opposition ones — the result of the
Media-Package is that it hinders media pluralism and independence, making the principle of freedom
of the press only formal. For this reason, in 2012 Freedom House has rated Hungary as a ‘partly-free’
democracy — a judgment which has been criticized by the country’s Minister of Government
Communication, Zoltan Kovacs, as biased against Fidesz (Norwegian Helsinki Committee 2013; Biro-
Nagy 2017). The importance of media pluralism has been many times stressed by the European Court
of Human Rights (ECtHR) in its case law, in which the body has repeatedly declared that ‘’there can be
no democracy without pluralism, especially in the realm of freedom of expression” (Commissioner for

Human Rights 2011).

4.2.1.6 A new electoral system

Fidesz has carried out — via a cardinal law — also important modifications to Hungary’s electoral
system. Such changes have been passed by the Parliament in Law CCIII/2011, also know as ‘The Act
on the elections of Members of Parliament in Hungary’. The piece of legislation maintains the same
electoral system the country already had, that is, a mixed proportional and single-member districts
system, while introducing significant novelties (Norwegian Helsinki Committee 2013; Renwick 2011).
Among the many news, the number of parliament seats has been reduced from 386 to 199; the number
of electoral districts has been reduced from 176 to 106, while their size has been increased; ethnic

Hungarians not having a place of residence in Hungary have been allowed to vote; candidates running
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for elections must have a bigger number of endorsements; and the proportion of single-member
districts has been increased of little less than 10%, so that the system now results more majoritarian
than the old one (Norwegian Helsinki Committee 2013; Renwick 2011; Renwick 2011b; Lambert
2018d). Voted against by Jobbik and boycotted by the other opposition parties, the new electoral law
proved soon to be controversial, for it was regarded as putting Fidesz in advantage'® (Norwegian

Helsinki Committee 2013; Biro-Nagy 2017; Renwick 2011b; Lambert 2018d).

4.2.1.7 A constitution dependent on cardinal laws

Hungary’s new Fundamental Law has been much criticized for its numerically significant references to
the use of cardinal bills, as far as the detailed explanation of many constitutional issues is concerned
(Vincze and Varju 2012; Mazza 2013; Bankuti, Halmai and Scheppele 2012). The legal text contains,
according to the Venice Commission, more than 50 references to such pieces of legislation, regulating
among others, the Constitutional Court, the electoral system, the judiciary, the media, family policies,
the pension system, basic rules of public finance, state-religious organizations relations, armed forces,
the nomination of ministries and other public servants etc. (Venice Commission 2011b; Vincze and
Varju 2012; Bankuti, Halmai and Scheppele 2012; Mazza 2013). A so extensive appeal to cardinal laws
inevitably links the constitutional text — which should be a neutral and non-partisan document — to the
current political government of the country, thus introducing ‘’a kind of limitation to the realization of
the democratic will”” (Mazza 2013). By making the implementation of some provisions of the new
Constitution possible only with the enactment of cardinal acts, the Parliament with a two-thirds
majority (that is, the number of seats currently took by Fidesz) has to produce such bills. At the same
time, even though future governments have the possibility to amend such cardinal laws, it will be
extremely difficult for them to collect the required two-thirds majority necessary to act this way, with
the risk that Fidesz-produced partisan bills will be hardly modifiable in the future (Vincze and Varju
2012). The Venice Commission (2011b) has denounced the way the Constitution has made use of
cardinal laws, for the document appears very little specific on important questions, whose regulations
should not be a political matter. Additionally, it has also expressed skepticism about the regulation of
social and taxation questions through organic legislation, for in cases of crisis, the Parliament should be

able to change laws in a more flexible way in order to face specific challenges, something which is

168 In order to understand why it should be so, Renwick (2011b) reports an estimate “’which seems to be widely accepted™.
Accordingly, if in 2010, with the old electoral system, Fidesz’s 53% of vote share translated into 68% of parliamentary
seats, with the changes brought about by the new electoral law, the same vote share would have translated into 76% of
seats in the National Assembly. The advantage, therefore, appears straightforward.
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impeded by the very fact that a cardinal law requires a supermajority for its amendment. Mazza (2013)
notes that a so wide use of cardinal laws by the Constitution has appeared problematic also in the
Hungarian legal literature, which instead would find the use of ordinary laws to regulate social and
taxation matters more appropriate.

When the legislator — who has been elected by the majority of the population — is not in the situation of
changing a legislation, thus expressing the will of the majority, the very same principle of democracy is

at risk (Venice Commission 2011b).

4.2.1.8 The politicization of independent institutions

Besides creating a new Constitution and passing many biased laws, Fidesz tried to make it difficult for
future governments to change the current executive’s direction, also by appointing partisan officials to
strategic state positions (Bozoki 2015). This means that if any non-Fidesz government should ever
make it to be elected, it would be pretty hard for it to govern in its own way, because all the country’s
main institutions would continue to be supervised by the populist party (Bankuti, Halmai and
Scheppele 2012). The President of the Republic represents an important constitutional guarantee in the
parliamentary system of Hungary'®, and for this reason — without bothering transforming his/her office
— Fidesz nominated a former party’s deputy, Pal Schmitt'”, to such a position (Pogany 2013; Bir6-
Nagy 2017; Bankuti, Halmai and Scheppele 2012). In the selection process, Schmitt — in a rather naive
or maybe unconcerned for constitutionalism way — declared that he had no intention to hinder the
executive’s program, and that, had he been appointed, he would not have acted as a “’counterweight to
the government” (Pogéni 2013). In practice, he followed such a commitment, never opposing the
signing of any bill referred to him by the Fidesz government (Bankuti, Halmai and Scheppele 2012). It
is clear, then, that with such a nomination, the guarantor and supra-political role of the President of the
Republic has been undermined, with a consequent violation of the separation of powers democratic
principle. Hungary’s President is not anymore an office checking the government, but rather one

favoring it, no matter what.

169 Under the old constitution, indeed, he/she had a suspensive veto power on legislation proposals, which he/she could
send back to the Parliament for further revision; additionally the President could also raise a doubt of constitutional
legitimacy to the Constitutional Court, if he/she believed a law to be in contradiction with the country’s Constitution
(Bankuti, Halmai and Scheppele 2012).

170 In 2012, after a plagiarism scandal, P4l Schmitt was obliged to resign from his role and Fidesz appointed Janos Ader —
one of the co-founders of the party — as his successor (Bir6-Nagy 2017; Pogany 2013; Bankuti, Halmai and Scheppele
2012). It is clear, then, that despite the person’s change, the President of the Republic is still a very partisan figure.
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Additionally, as seen above, the Media Council’s staff is entirely made up of former Fidesz’s MPs,
presidency included (Bajomi-Lazar 2015). In the media field, also key positions have been filled by
pro-Fidesz journalists and activists (Bajomi-Laza 2015; Bir6-Nagy 2017). The Commissioner for
Fundamental Rights is led by Laszl6 Székely, very much connected to Fidesz (Bir6-Nagy 2017). The
National Judicial Office President, Tiinde Hando, is wife to one of the co-founders of the political
party, who was also involved in the drafting of the new constitutional text (Pogany 2013; Norwegian
Helsinki Committee 2013; Lambert 2018b). But the list continues. Péter Polt, former Fidesz member, is
now chief prosecutor, while Laszl6 Domokos, former MP of Fidesz, is now chairman of the State Audit
Office (body tasked with the supervision of the executive’s spending) (Bir6-Nagy 2017; Bankuti,
Halmai and Scheppele 2012).

From the above list, it is clear that Fidesz fostered clientelism in order to maintain control over

Hungary even in case it should not be elected again.

4.2.2 Anti-immigration focus and ‘Stop-Soros’ policies: Fidesz third and fourth cabinets

Fidesz was the most voted party also in the national elections of 2014 and 2018, setting up two other
cabinets with its ally KDNP'"' (Kubas and Czyz 2018). The third and fourth Fidesz governments are
characterized by a focus on migration and NGOs’ operations, and the policies implemented in such a
period have to do mainly with these matters. The most significant legislation produced in this sense is

the so-called ‘Stop-Soros package’, hindering migration-related NGOs’ activities.

4.2.2.1 Opposition to refugee-seekers and to the EU allocation system

As we have seen above, the party promotes an anti-migration rhetoric since its ideological shift,
considering migrants — especially if Muslim — a threat to the local community, grounded on a specific
Eastern European culture and Christian values. The line of thought supported by Orban includes also
attacks to international and foreign organizations, as well as opposition to NGOs, especially if of
foreign origin, regarded as an interference in domestic affairs.

The party’s aggressive stance toward migratory fluxes has become clear as soon as the migration crisis

started to touch Europe. In 2015, indeed, Orban ordered the installation of a 175km-long barb-wired

171 The 2014 national elections have also been the first ones in which the provision introduced by Fidesz during its
previous mandate — concerning the granting of voting rights to ethnic Hungarians with no residence in Hungary — has
been applied (Kubas and Czyz 2018). Because of the newly adopted electoral law, the extension of voting rights, and
the important control exercised by Fidesz over a big part of the country’s media, such elections have been defined *’free
but unfair” (Bir6-Nagy 2017; Bozoki 2015).
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fence along the Hungarian border with Serbia, so as to stop asylum seekers who, coming from the
Middle East, were traveling to Germany (Carpinelli 2018; Kubas and Czyz 2018; Poggeschi 2018). The
following year, in order to gain popular legitimacy for what Fidesz was doing, a national referendum
was organized asking people whether they supported the EU allocation system of migrants on
Hungarian territory. Despite 98% of people answering they did not want the EU to decide how many
migrants were to be hosted in Hungary, the referendum turned out to be illegal, for less than 40% of
Hungarians took part in it, while the 2011 Fundamental Law mandates, for the validity of referenda, a
turnout of at least half of the Hungarian population entitled to participate (Carpinelli 2018; Kubas and
Czyz 2018).

4.2.2.2 Fighting migration-related NGOs: the so-called ‘Stop-Soros legislative package’

The most relevant line of action carried out by Fidesz during its third and fourth terms has been the
Stop-Soros policy. The so-called ‘Stop-Soros legislative package’ is a set of bills produced in May
2018 with the objective of stopping illegal immigration by penalizing all people and entities involved
in illegal-migration related activities.'” (Poggeschi 2018; Kreko and Enyedi 2018). The package is
specifically named after the Hungarian-American philanthropist George Soros because of his
engagement with NGOs, his support for liberalism and his activities aimed at protecting minority
groups. In a broader defamatory campaign, George Soros was depicted by Fidesz as the author of an
international conspiracy plotted against Hungary, which wants the Eastern European country overrun
by refugees in the name of a wild globalization (Lendvai 2019; Bir6-Nagy 2017; Kreko6 and Enyedi
2018; Poggeschi 2018; Boros 2018).

The Stop-Soros package includes three bills: Bill T/19776 (dealing with licenses and permits for
organizations supporting migration); Bill T/19775 (dealing with immigration-related organizations’
financing duty); and Bill T/19774 (dealing with immigration restraint orders) (Venice Commission and
OSCE/ODIHR 2018; Boros 2018). The legislation’s targets are migrants, but its effects are felt
especially by humanitarian NGOs working in the field of migration (Poggeschi 2018; Boros 2018).

172 Following the same rationale, a month before the Stop-Soros package was passed, the government produced an
amendment to Hungary’s Fundamental Law (Bill T/332, better known as the seventh amendment) establishing, among
others, that alien people cannot be settled in Hungary and that it is forbidden to live in public areas (Poggeschi 2018;
Venice Commission and OSCE/ODIHR 2018; Lambert 2018e; Carpinelli 2018). The theoretical explanation provided
by the government for such a measure, is that migrants would represent a serious threat to the country — from a cultural,
religious and social point of view — and that, as a consequence, they cannot be accepted (Venice Commission and
OSCE/ODIHR 2018).
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The provisions set forth in art. 353 A of the afore-mentioned package appear as the most ambiguous
from a rule of law perspective, and for this reason they deserve special attention. Firstly, the article
orders punishment for whoever is engaged in activities aimed at facilitating illegal migrants not coming
from unsafe countries. Secondly, the same article prescribes punishment — up to one year of detention —
also for people who finance activities related to illegal migration, being these carried out by the same
people or by other entities (Poggeschi 2018; Venice Commission and OSCE/ODIHR 2018; Kubas and
Czyz 2018).

Concerns about such measures — and about the more general rationale that led the government to the
creation of the Stop-Soros legislation, justified by Fidesz as a necessary step to take in order to avoid a
cultural decadence caused by migration — have been expressed by the Venice Commission and the
OSCE’S Office for Democratic Institutions and Human Rights (ODIHR) in a 2018 joint critical opinion
(919/2018 + NGO-HUN326/2018). The first weak point of the legislation highlighted by the two
bodies is the fact that it was passed without previous discussion with specialized actors, despite the
Council of Europe Committee of Ministers’ recommendation [CM/Rec(2007)14] to include NGOs in
draft projects having to do with their activities. The Venice Commission (2018) has particularly
highlighted how the participation of CSOs and NGOs in legislative processes to them related, increases
the quality of the bill passed, and constitutes a good practice which Hungary has not respected in this
case. Basically the Stop-Soros Package is a set of bills hindering NGO’s activities, passed without
consulting those same CSOs whose activities were obstructed by it. Also, the mention within the bill of
a specific individual to whom the act package seems to be addressed, is problematic from a legal
perspective, for laws should appeal to every citizen indistinctly and not to specific persons, at least if
the principle of equality before the law is the starting point ' (Venice Commission and the
OSCE/ODIHR 2018; Poggeschi 2018).

From a technical point of view, it has been stressed that the package was formulated in a too vague

17 (Venice

way, leaving a too large room for interpretation, thus undermining legal certainty
Commission and the OSCE/ODIHR 2018; Poggeschi 2018). Indeed, besides establishing punishment
for activities carried out in the field of illegal migration, the text does not provide a comprehensive list
of what such activities are, giving instead just few examples of what could be meant by it, like
distribution of information materials. Concerning this last specification, important worries arise with

reference to the principle of liberalism. The criminalization of activities usually carried out by

173 Let us recall here, art. 20 of the EU Charter, on equality before the law.
174 The request for legal clarity in the formulation of legislative bills is unequivocally enshrined in artt.10 and 11 ECHR.
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humanitarian NGOs, like the distribution of information materials explaining the procedures to follow
in order to apply for international protection, is indeed regarded as representing ‘’an interference with
their [of NGOs and their staff] freedom of association'”, and in some cases, expression” not justifiable
in terms of legitimacy and necessity, for in a democratic society people can be deprived of their
freedom of association only for reasons of public order and national security — a category from which
cultural protection from migration is surely not mentionable (Venice Commission and the
OSCE/ODIHR 2018; Poggeschi 2018). Additionally, since asking for asylum is not a crime'’, helping
asylum-seekers in this sense, cannot be considered a crime either. Interference with freedom of
association is evident also in the package’s provision establishing a detention punishment for people
who financially support NGOs involved in helping migrants, for by being humanitarian NGOs accepted
by the law, depriving people of their right to join them in the way they prefer appears unjustifiable in
legal terms (Venice Commission and OSCE/ODIHR 2018).

The way the measures of art. 353 A are formulated, create some doubts also from an international law
perspective. Indeed, by criminalizing people’s and NGOs’ involvement in activities carried out to help
illegal migrants coming from safe countries, the law not only seems to ignore the international practice
according to which coming from a safe country does not necessarily entail exclusion from asylum
protection, but also gives CSOs’ staff the duty to check by their own decision whether some migrants
can classify or not for international protection (Venice Commission and OSCE/ODIHR 2018;
Poggeschi 2018). Checking the possession of criteria for the granting of asylum is ultimately a state
duty, and it cannot be performed by any other entity.

The main problem of the Stop-Soros act package, then, is that it lacks a humanitarian exception clause,
which would make it possible to distinguish between NGOs’ humanitarian activities and migrants
smugglers’ criminal ones. Many European countries have produced legislation directed at criminalizing
the facilitation of migrants’ unauthorized entry — a practice consistent with EU Directive 2002/90/EC —
but they all have introduced in their bills a humanitarian clause, in order not to violate international law
and protect vulnerable social groups (Venice Commission and the OSCE/ODIHR 2018; Poggeschi

2018). Hungary seems instead to have intentionally ignored such a specification.

175 Freedom of association is protected, from a European perspective, by art. 11 ECHR and art. 12 of the EU Charter. It is
usually regarded as an extension of freedom of expression, in turn enshrined, among other instruments, in art. 10
ECHR, art. 11 of the EU Charter, and art. 19 of the UN Declaration of Human Rights. Freedom of expression entails
also freedom to seek and receive information without government’s interference (Venice Commission and
OSCE/ODIHR 2018).

176 Hungary has ratified the 1951 Geneva Convention on the Status of Refugees. Additionally, the country is bound to
comply with it also because of art. 18 (right to asylum) of the EU Charter.
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The Stop-Soros package is just the most important policy carried out by the government against the
billionaire, for Fidesz also targeted other institutions directly connected with the man (Kubas and Czyz
2018; Kreko and Enyedi 2018). For example in 2017 a legislation obliging Budapest’s Central
European University to close was approved: the university is an American institution founded by Soros
(Lendvai 2019; Kubas and Czyz 2018). As further instances of Fidesz’s pluralism and liberalism
suppression, Carpinelli (2018) mentions the appearance of blacklists in newspapers owned by Orban’s
friends — like Figyeld — collecting the names of activists, journalists, researches and professors who

have either ties with Soros or have engaged in minority groups’ rights promotion and defense.

4.2.3 Assessing Fidesz: what is left of Hungary?

Analyzing Fidesz’ ideology, its rhetoric and the policies it has authored and implemented, it is possible
to grasp what the party’s relationship with constitutionalism, and constitutional liberal democracy
really is. The strong ideological emphasis on ethnic nationalism indicates a certain attitude to impose
the will of the majority at the expenses of minority groups, not identifiable with Hungarian ethnicity.
But such a marked focus on nationalism, which Fidesz pushes to its extreme by regarding individual
Hungarians as units of a big community rather than single and autonomous persons, discriminates also
within the same majoritarian group, for Hungarians not recognizing themselves as Christians or having
traditional lifestyles tend to be marginalized, considering Fidesz Christian traditional values
indispensable for Hungariness. Moreover, the very ideological creation of a single, united Hungarian
community is profoundly in contradiction with liberalism, for individuals’ preferences are not
considered as relevant (they are rather regarded as detrimental) if not part of the national group.
Already from these ideological items, it is clear that Fidesz also has an inclination for anti-pluralism.
The rhetoric against communist and international elites — considered both as oppressive and dangerous
groups — is a clear signal of the party’s anti-elitism; while its appeal to the will of the majority
highlights the party’s conviction that it is the only political organization able to represent Hungarians,
even though the kind of representation it offers is not compatible with individualism or liberalism.

The policies carried out by Orban’s organization when in government are aligned with the party’s
strategic communication and core ideological approach. Fidesz has made out of the will of the majority,
a real tyranny of the majority, where every minority group is not considered at all. This clearly appears

in the way the new Fundamental Law was drafted. Opposition parties’ proposals were never taken into
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consideration during the constitution-making process, nor were such political groups involved in
discussions of any kind. As noted above, the constitutional text seems to speak on behalf of only ethnic
Hungarians rather than Hungarian citizens in more general terms, with the result that the Constitution is
more a partisan text than a neutral and super partes one. In both cases mentioned, the will of the
majority has prevailed — be it in the form of the most supported party in the constitution-making
process phase, or in the text’s appeal to the people defined in ethnic terms. Minority groups have been
excluded from consideration and account, remaining in both circumstances without equal protection or
defense. If in the constitution-making process, the excluded minority group was made up of Hungary’s
opposition parties, in the Constitution’s National Avowal, part of the minority group are both
Hungarians of non-Hungarian ethnic origin and Hungarians of Hungarian ethnic origins who do not
identify with the ‘Hungarian’ values provided by the same text. By linking Christianity and traditional
lifestyles with being Hungarian, the Constitution legitimizes the non-consideration of Hungarian
citizens in favor of abortion, same-sex marriages and whose goal in life is not that of settling down
with a big family. From a human rights perspective, the non-protection of minority groups is
particularly evident (and dangerous) when among the reasons why discrimination is forbidden in
Hungary there is no reference to gender, thus making it legitimate not to defense minorities’ needs if
these are incompatible with the majority will. The imposition of the majority’s will has been carried out
also in the media field, where enormous percentages of frequencies have been granted to pro-Fidesz
channels, with opposition stations minimized if left at all.

The prevalence of the will of the majority — as just made clear — brings with it an unavoidable
opposition to pluralism: an opposition to different political ideologies, an opposition to non-
conservative lifestyles, an opposition to non-religious values, an opposition to different ethnic origins,
an opposition to different opinions. Additionally, since the Constitution clearly sees Hungarian people
as just making up the Hungarian community, and considers their rights always in relation to their
obligations toward the community, Fidesz has pragmatically shown its attitude against liberalism, basis
of every democratic society. Also in this case, opposition to liberalism means opposition to pluralism.
But Fidesz has also given example of its disrespect for constitutionalism and its principles of checks
and balances, and separation of powers. Indeed, the politicization of the Constitutional Court and of the
National Judicial Office, together with that of all other theoretically independent bodies like the
Commissioner for Fundamental Rights, the Media Council and the President of the Republic, are

unequivocal signs of unconcern for the separation of powers principle. Fidesz has made it so that the

157



most independent bodies of the system be not independent anymore, all at the advantage of the
executive, that is, of itself. The politicization of theoretically neutral and independent bodies means
also that the principle of checks and balances is not respected anymore. Such a principle has been
completely bypassed when the Constitutional Court has been deprived of its function to review the
constitutionality of the Fundamental Law’s amendments or of budget-related legislation; when
Constitutional Court judges have been obliged to retire in order for them to be replaced by politically-
aligned new ones, and by the very political procedure to follow for the election of basically every
independent entity in the country. The non-respect for the system of checks and balances and for the
principle of separation of powers means that the protection of people’s fundamental rights is at risk.
Also the rule of law has been downgraded by Fidesz. This has first happened when the 1995
amendment to the 1989 Constitution has been abolished so to have less stringent requisites to respect in
order to formulate a new constitution. But it is clear also when considering the huge number of cardinal
laws used by the government at the expenses of the same constitutional text. Furthermore, since
cardinal laws require a certain majority to be produced, once again the will of the majority prevails
over the protection of minorities. As far as migration and NGO’s activities are concerned, with the
Stop-Soros Package Fidesz has provided a final example of its pragmatic opposition to the protection
of minority groups, to pluralism, to liberalism, and to the rule of law.

By disrespecting constitutionalism, the rule of law, the separation of powers, the system of checks and
balances, the protection of minority groups, liberalism, pluralism, and fundamental rights, Fidesz has
made it clear that it disrespects democracy in itself as well, for modern democracy cannot exist without
such elements. By making it impossible for future governments to change the ideological orientation of
the country as defined by cardinal laws, or to remove pro-Fidesz officers put in top strategic positions,
Orban has hindered Hungary’s democratic functioning, for the will of future majorities would be

extremely hard to be heard.

Orbén, as spokesperson of Fidesz, has stated in a loud way that he did not believe in the values of

liberalism, and that consequently, objective of the party was that of turning Hungary into an illiberal
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democracy'”’. Assessed that the country cannot be considered liberal anymore, the real problem is

rather whether it can be regarded as a democracy “’in any meaningful way” '™ (Bozoki 2015).

4.3 Hungarian populisms: is there a common denominator?

As seen in the present chapter, Hungary experienced four different manifestations of populism,
developing out of different social contexts, and consequently adapting and exploiting different
background circumstances and problems. The question at this point is: is there something common to
all populist organizations considered? Do they have similar items, or a common approach and effect on
liberal democracy?

All cases analyzed stress the language of ethnic nationalism, perceiving the Hungarian society as being
made up exclusively of ethnic Hungarians dissatisfied with the way their country is or was working. All
such populist organizations, therefore, aim at imposing what they consider to be the will of the
majority.

All populist parties considered have an exclusivist approach toward minority groups, in whatever form
these present themselves. Elites are minority groups to be found in all four instances, while other
minorities change according to the historical and social context considered. For the népi movement, a
minority not worth of being represented was that of the Jews. The same is true for the MIEP. For
Jobbik, along Jewish people, also Roma and migrants are to be excluded, together with ethnic
Hungarians not having traditional lifestyles. Fidesz provides a more extensive list of people not
included in the will of the majority, encompassing migrants, non-Christian people, non-ethnic
Hungarians, and ethnic Hungarians having non-traditional, non-conservative lifestyles. By not
protecting minorities, and by not regarding them as part of the country’s general will, all Hungarian
populist parties have a discriminatory approach which is undemocratic, for democracy is
simultaneously the expression of the will of the majority and the protection of minority groups’ rights.
All populist movements here analyzed, then, by conceiving the nation in unitary and communitarian

terms, embrace an anti-pluralism and anti-liberalism approach, aways advocated manifestly by the

177 The quotation inserted at the very beginning of the present chapter is taken from a speech released by Prime Minister
Orbén in 2014, at the 25" Bélvanyos Free Summer University. It was a speech in which Fidesz’ leader explained his
mistrust in liberalism, and defended the idea of a positive illiberal state (Bir6-Nagy 2017; Murer 2015). Accordingly,
the concept of liberalism had been corrupted by the West, being increasingly associated with non-patriotism,
globalization, sexual promiscuity, multiculturalism, non-traditional family models and migration (Carpienelli 2018).

178 Rupnik (2012) speaks of a possible transition ’away from democracy”, while Pogany (2013) thinks Hungary is in
many respects ‘’much closer to the practice of some of the post-Soviet states[,] than to that of EU Members”, for the
country has undergone ’a significant shift towards a more authoritarian political culture”. Bugari¢ (2016) defines it ’a
semi-authoritarian regime”.
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party’s leaders. In the specific case of Fidesz, as we have been, anti-liberalism, anti-pluralism and the
imposition of majority will are more evident than in the other cases, for the party is also the only one to
have reached the government, thus having much room for concrete maneuver.

The four Hungarian populist parties show a similar approach to constitutionalism. Also in this case,
however, while for the népi movement, for the MIEP, and for Jobbik, such a consideration is deductible
from the organizations’ pretty limited ideological stance, in the case of Fidesz disrespect for
constitutionalism has been further evidenced by the policies carried out by the party when in
government. Fidesz proved its unconcern for the separation of powers and for the system of checks and
balances when it transformed the Constitution, the Constitutional Court and all other Hungarian
independent bodies into partisan entities pledging loyalty only to Orban’s party. But the same disregard
for the principle of separation of powers and for the system of checks and balances is evident also in
the three other cases of populism here considered, when analyzing their stance toward minority groups.
The judiciary is the autonomous and non-political branch which should protect minorities’ rights, while
carrying out activities of checks and balances designed to avoid a tyranny of the majority. By aiming at
representing only the will of the majority, the népi movement, the MIEP and Jobbik appear ready to
disrespect that single branch (the judiciary, indeed) which could hinder their actions. Consequently, the
three organizations might prove unconcerned with the separation of powers and the system of checks
and balances, because such principles’ rationale would be inconsistent with the movements’ main goal,
that is the representation and the defense of only the majority’s will at the expenses of minority groups.
In conclusion, some common denominators can be found in the four populist parties here studied: a
propensity to impose the will of the majority, a disrespect for minority groups, an anti-liberal stance,
opposition to pluralism, an unconcern for the principle of separation of powers and for the system of
checks and balances, and consequently a disinterest for democratic constitutionalism. All four
Hungarian cases of populism appear to support democracy in its formal aspect, spreading instead
principles which are intrinsically undemocratic. As undemocratic are also the four movements’
opposition and discrediting of parties, actors and institutions which have previously been elected
following democratic practices, and which in turn represent the will of the majority — even though not

specifically that of the populist majority.
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CHAPTER 5
POPULISM AS A THREAT TO THE RULE OF LAW IN THE EUROPEAN UNION?

The European Union is first and foremost a Union of values and of the rule

of law. The conquest of these values is the result of our history. They are the

hard core of the Union’s identity and enable every citizen to identify with it.
(European Commission 2003)

Both Italian and Hungarian populisms — although with a different systematic approach — have shown to
have a conflictual relationship with the rule of law and its principles. Before analyzing their
relationship with the core values of the EU and the most important principle of EU rule of law — the
independence of the judiciary — it is worth making a comparison between the two cases, so as to

understand whether they behave in a similar fashion as regards constitutionalism and the rule of law.

5.1 A common modus operandi? Italian and Hungarian populisms in legal comparative
perspective

In chapter 3, Italy’s different manifestations of populism have been analyzed and compared in order to
understand whether they had a common core. The same has been done in chapter 4 with regard to
Hungary. At this stage, it seems appropriate and necessary to make a comparison between the two
countries, so as to comprehend whether their populisms have a common denominator, behave in the
same way, or elaborate policies whose effects on the rule of law, constitutionalism and liberal
democracy are similar. To carry out such a comparison, only the cases of populism in government will
be analyzed, for they provide a concrete evidence of the tangible effects populist ideologies can
produce when given power. This reduces our analyses to the Forza Italia-Lega Nord (FI-LN)
coalition'”, the M5S-Lega coalition, and Fidesz'*’.

One first important observation has to be made. While in Hungary populism has been able to produce a

new fully-fledged constitution (the Hungarian Fundamental Law), hence operating in a very

179 It is worth recalling, that what is here called the Forza Italia-Lega Nord government/coalition, was in reality a broader
center-right political alliance including also non-populist parties. However, since the focus of the present work is
populism, only the coalition’s populist parties have been taken into account. Concerning the same center-right alliance,
then, it is important to specify that most of the group’s decisional power was in Forza Italia’s and its leader’s hands, for
it was the most supported party in the national elections.

180 For the sake of clarity, what is here referred to as the Fidesz government is in reality a coalition government between
Orban’s party and the KDNP, a small mainstream political organization. However, since the KDNP is not a populist
party, and its electoral support has been pretty irrelevant, the cabinet will be named after its strongest member.
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sophisticated way from a legal perspective; in Italy it has acted relying mainly on ordinary legislation.
As we shall later, such a difference in legislative tools is destined to have important repercussions.
Indeed, in Hungary populism has produced much stronger and systematic eftects than in Italy,
transforming the country’s form of government from a liberal democratic regime into an illiberal one —
something which has never occurred in the Italian peninsula.

Both populisms (Hungarian and Italian) have a strong and exclusionist majoritarian approach, at the
expenses of minority groups. Both manifestations, indeed, claim to speak in the name of pure
Hungarians and pure Italians, respectively. Both, consequently, conceive of the people as a monolithic
and unified group, sharing the same life ideologies, interests and needs. From such majoritarian
stances, and the understanding of the people in homogeneous terms, there follows that both populisms
have an implicit opposition to pluralism. In the case of Hungary, majoritarianism and
anti-liberalism/anti-pluralism are expressed in a more radical way.

Both manifestations of populism are characterized by a strong anti-elitism. Both oppose traditional
politicians and parties. The elites are then connoted in a more specific way according to the
peculiarities of the country in which the parties analyzed have developed. In Hungary, elites are
equated to the politicians of the previous communist regime, while in Italy the same group is associated
either with the parties of the pre-Tangentopoli period (in the case of the FI-LN coalition) or with
mainstream career politicians (in the case of the M5S-Lega coalition). Opposition to the elites can also
mean opposition to international elites — this is true especially for the Fidesz government and the Lega-
MS5S one.

In the cases of populism under investigation, the category of the enemy does not entail only elites, for
many other groups are indeed included within it. The enemy varies according to the contingencies of
each party’s time of development, geographical collocation and historical legacy. For example, Forza
Italia vehemently opposed ‘communists’; the Lega (as also the Lega Nord) stands against migrants,
Muslims and members of the LGBT community, the M5S considers journalists and media
representatives as part the out-group, and Fidesz denies to recognize non-ethnic Hungarians, non-
Christian people, migrants, and members of the LGBT community as part of the pure people. In this
sense, Fidesz and the Lega show the most similarities, also because of their strong support for
nationalism and souverainism.

The Fidesz government, as the FI-LN one, has been able to elaborate more policies and pieces of

legislation than the M5S-Lega coalition — also because the latter’s period of joint government,
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especially if compared with the two other instances, has been much shorter. From a theoretical
perspective, the policies produced by both cases of populism relate to constitutionalism and liberal
democracy in a very similar way. In Hungary, however, the effects they have produced on the
democratic system of the country are much more intense and systematic than in Italy. Such a divergent
output is due to the creation of a new partisan constitutional text of reference, and the politicization of
independent institutions — both phenomena which have unfolded in Hungary but not in Italy.

Fidesz, the FI-LN coalition and the M5S-Lega coalition have all three tried to strengthen the executive
at the expenses of the two other constitutionally recognized branches (in a clear majoritarian approach).
In the case of the FI-LN coalition, the reinforcement of the executive has been carried out mainly
through the passage of a new majoritarian electoral law, the elaboration of a constitutional reform
aimed to make the prime minister almost untouchable, and the passage of urgency legislation without
the real involvement of the legislative branch. In the case of the M5S-Lega coalition, in order to
reinforce the executive, the group has used especially the instrument of urgency legislation, with the
government giving itself legislative powers traditionally in the hands of the Chamber of Deputies and
of the Senate. In Hungary, the executive has been further empowered by nominating party affiliates to
top positions of independent institutions'®', and by drafting a Constitution whose functioning was
enormously dependent on cardinal laws. As it is clear, in all cases analyzed the strengthening of the
executive has gone hand in hand with a disrespect for the constitutional principle of the separation of
powers. A principle which in Italy has been further undermined by the anti-judicial rhetoric adopted
first by Berlusconi and then by Salvini — aimed at delegitimizing courts and judges on the ground of
their non-majoritarian nature — and by the judicial reform carried out by the FI-LN coalition with the
objective of politicizing the independent branch.

The violation of the principle of separation of powers inevitably entails also the violation of the system
of checks and balances. By appointing party members to the presidency of independent institutions, and
forcing Constitutional Court judges to retire in order to nominee new partisan ones, Fidesz has made it
so that the executive could be free from any external control. The Hungarian Constitutional Court’s
deprivation of its constitutional review power as far as budget-related legislation is concerned, is just
another example moving in the same direction. A similar situation has unfolded in Italy, with the FI-LN

coalition trying to politicize the judiciary (through the so-called Castelli judicial reform), to reduce the

181 I am referring here to the National Judicial Office, the Media Council, the Commissioner for Fundamental Rights, the
President of the Republic, and the State Audit Office, whose presidents — as explained in chapter 4 — are all former
Fidesz members.
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role of the Parliament and that of the President of the Republic (through the failed 2016 constitutional
reform) and to rely on urgency legislation coupled with motions of confidence, so as to ‘force’ the
legislative branch to act in a certain (biased) way.

When the separation of powers and the system of checks and balances are damaged, also the protection
of fundamental rights is at risk. Indeed, if the judiciary is not anymore in the position to be neutral, and
the Parliament is not more representative of all people because overwhelmed by a single irremovable
majority, the respect of fundamental rights is no more guaranteed.

Both Fidesz and the FI-LN coalition (but not the M5S-Lega cabinet) have produced policies limiting
freedom of the press and media pluralism respectively, thus undermining freedom of expression. Both
governments have made it so that a higher quantity of broadcasting frequencies in the media be
destined to them at the expenses of other opposition parties, while also trying to avoid negative
advertisement for their political organizations (in the case of Italy, this has been done at the advantage
of only Forza Italia, for — as we have seen — its leader was not only the country’s prime minister but
also and simultaneously a media tycoon). The attempt at avoiding discrediting advertisement has been
achieved by Fidesz via the appointment of pro-government journalists and the elaboration of a law
prohibiting the spread of information not aligned with (the by the ruling party decided) public morals.
In Italy, the same has instead be done by influencing the Board’s composition of the nationally-owned
RAI TV channel, and by suing those newspapers which had talked negatively about Berlusconi'®.
Concerning migration, the M5S-Lega cabinet has passed a decree (the so-called decreto sicurezza)
depriving migrants of those fundamental rights granted to them by the first part of the Italian
Constitution; while Fidesz has drafted an amendment (the seventh amendment) to the Fundamental
Law prohibiting aliens to be settled in Hungary. Both governments have showed a certain hostility also
toward civil society — a trait absent in the FI-LN coalition — for both have tried to hinder NGOs’
activities. This has been carried out by Fidesz with the elaboration of the Stop-Soros Package, which
prohibited inter alia the distribution of information materials to illegal migrants (thus violating freedom
of association, intended as a broader interpretation of freedom of expression); and by the M5S-Lega
coalition with the drafting of its decreto sicurezza bis, whose goal was the criminalization of rescue at
see.

One important distinction, however, must be made as far as the issue of fundamental rights’ protection

is concerned, and the way this is addressed by the Hungarian and Italian manifestations of populism we

182 As we have seen, indeed, Italy and Hungary have both been categorized by Freedom House as partly free countries.
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are analyzing. Indeed, while opposition to liberalism and pluralism — as we have seen — is present in
both cases, such a stance has been made particularly extreme in Hungary, with Orban explicitly
declaring his intention to turn the country into an illiberal state made up of a national historical
community rather than diverse individuals, and where specific rights were to be guaranteed only after
the realization of specific duties.

Finally, a disregard for the constitutional principle of the rule of law can be found in both populisms. In
the Italian case, this has been showed stricto sensu by the passing of urgency legislation and laws
declared or declarable unconstitutional (in both governments here analyzed); while in Hungary it has
expressed itself in the disrespect for EU law provisions and international commitments, and in the
abolition of the 1995 amendment imposing a higher threshold for the drafting of a new constitution.

To sum up, Hungarian and Italian populisms are characterized by a common core (majoritarianism,
opposition to liberalism and pluralism, non-consideration of minority groups, exclusionist stances, anti-
elitism), and act by using a common modus operandi (trying to strengthen the executive at the expenses
of the Parliament and of the judiciary, trying to politicize independent institutions, disrespecting the
protection of fundamental rights as far as minorities are concerned). Their approach to modern
constitutionalism, as introduced, is rather similar: they disregard it by violating the principle of
separation of powers, the system of checks and balances, minorities’ rights’ protection, liberalism,
pluralism, and the principle of the rule of law. Despite their common core, a similar modus operandi,
and a similar disregard for constitutionalism, however, it is of paramount importance to understand that
the concrete outputs produced by the two cases of populism we have analyzed differ significantly. As
we have seen, indeed, in Italy attempts at undermining the autonomy and power of independent bodies
have been blocked, so that no politicization of the judiciary or of the President of the Republic has been
effectively carried out. In a similar fashion, most unconstitutional bills have been partly or in toto
annulled. The same cannot be said for Hungary. By drafting a new partisan constitution, the legal
background of reference for the validity of any law has been irremediably altered, while the
independence of guarantee bodies has been undermined through the appointment of party supporters.
Additionally, Italy was never turned into a declared and persistent illiberal democracy, despite the anti-
liberal implications of some policies. Hungary, instead, has been systematically adjusted precisely in
that direction, making of the country a hybrid form of democracy. Its illiberalism has been irremediably
enshrined in the provisions of the constitution, thus making it almost eternal. As a consequence, despite

the common approach and common anti-liberalism that the two populisms share, the way they have
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expressed themselves — or better said, the way they have had the opportunity to express themselves —
has produced tangible results of an extremely different kind.

From the cases here analyzed, additionally, it is possible to see how populism effectively modeled the
legal doctrine of liberal constitutionalism to its own ends, in line with what has been claimed by
Blokker (2019; 2019b) (see section 1.4.3). Indeed, both Hungarian and Italian populist manifestations —
even though in their own personal way, with different intensities and relying on different legislative
acts — have produced pieces of legislation in the name of the general will, characterized by a strong
majoritarian stance, unconcerned with classical constitutionalism, and conceived in an instrumental
fashion to the realization of their objectives.

It has been viewed how both Hungarian and Italian populisms have a problematic relationship with
modern constitutionalism. But since the latter is the cornerstone of every modern liberal democracy,
such instances of populism, then, also have a troublesome relationship with liberal constitutional
democracy itself. Such a consideration, together with an understanding of democracy which conceives
of the same as more than just majority will, finds much support in the literature (Urbinati 1998; Halmai
2018; Pinelli 2011; Rummens 2017; Abts and Rummens 2007; Spadaro 2016; Huq and Ginsburg 2018;
Akkerman 2003; Plattner 2010) (see section 1.2.4). Accordingly, even though populism emphasizes
people sovereignty and the power of the demos — supporting people’s absolute centrality in the
democratic process — by curtailing minorities’ rights, liberalism, pluralism, the separation of powers
and the system of checks and balances, the phenomenon cannot be regarded as fostering democracy in
its comprehensive meaning. Indeed, democracy cannot be said to exist if the will of the majority is not
limited by constitutional liberal constraints defending minorities’ rights '** (Spadaro 2016), for it would
inevitably turn into what de Tocqueville defined a tyranny of the majority. For this reason, one has to
admit that despite the rhetoric promoting popular power, both Hungarian and Italian populisms have a
conflictual relationship not only with modern constitutionalism, but also with modern liberal

constitutional democracy, which they threaten and jeopardize.

5.2 Is populism compatible with the European Union’s values?
The European Union is usually regarded as a sui generis entity whose competences are halfway

between those of mainstream international organizations and those of nation-states (Weiler, Haltern and

183 For an opposite view, see again section 1.2.4 of the present work, and in particular Canovan (1999), Mény (2005),
Mény and Surel (2002), Mudde (2013), and Worsley (1969).
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Mayer 1995). Despite not having a formal constitution, it still has its own constitutionalism made up of

treaties and the case law produced by the European Court of Justice (van Gerven 2005).

5.2.1 Art. 2 and art. 7 TEU: the union’s core values and constitutional identity

Of particular concern for the purposes of this work are artt. 2 and 7 of the Treaty on the European
Union (TEU)'™, respectively establishing the core values upon which the EU is founded (Besselink
2016), and describing the procedure to follow in case of these same values’ infringement by member

states. For the sake of clarity, the two articles will be reported entirely. Art. 2 TEU stipulates that:

“The Union is founded on the values'® of respect for human dignity, freedom, democracy, equality, the rule of law
and respect for human rights, including the rights of persons belonging to minorities. These values are common to
the Member States in a society in which pluralism, non-discrimination, tolerance, justice, solidarity and equality

between women and men prevail.”

To take measures against possible violations of such values by EU member states, art. 7 TEU orders

that:

1. On a reasoned proposal by one third of the Member States, by the European Parliament or by the European
Commission, the Council, acting by a majority of four fifths of its members after obtaining the consent of the
European Parliament, may determine that there is a clear risk of a serious breach by a Member State of the values
referred to in Article 2'%. Before making such a determination, the Council shall hear the Member State in question
and may address recommendations to it, acting in accordance with the same procedure. [...]

2. The European Council, acting by unanimity on a proposal by one third of the Member States or by the
Commission and after obtaining the consent of the European Parliament, may determine the existence of a serious
and persistent breach by a Member State of the values referred to in Article 2'%, after inviting the Member State in
question to submit its observations.

3. Where a determination under paragraph 2 has been made, the Council, acting by a qualified majority, may decide
to suspend certain of the rights deriving from the application of the Treaties to the Member State in question,

including the voting rights of the representative of the government of that Member State in the Council. [...]

184 You can read it here: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2008:115:0013:0045:EN:PDF.

185 Kochenov (2017) notes that what art. 2 TEU defines ‘values’ should in reality be called ‘principles’, therefore implying
that the rule of law, democracy, respect for human rights etc. should not be just “’desirable ideals” but rather *’binding
rules”. These principles are indeed ‘’unquestionable and enforceable parts of EU law” (Szente 2017), and if their
violation is not sanctioned, it would hinder the functioning of the very process of European integration (Bugari¢ 2016;
Kochenov 2017; Szente 2017).

186 Emphasis not present in the original formulation of the provision.

187 Emphasis not present in the original formulation of the provision.
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The importance of art. 2 TEU is evident when thinking that for the worldwide promotion of its core
values, the EU gained the label of ‘’normative power” (Wollard 2018). These same values are indeed
to be regarded as “’the very foundations of [the] [EU] legal order” (Kochenov 2017). In a 2014 ruling
(opinion 2/13 of 18 December 2014), the European Court of Justice stated that the EU’s *’ legal
structure is based on the fundamental premise that each Member State shares with all the other Member
States, and recognises that they share with it, a set of common values on which the EU is founded, as
stated in Article 2 TEU.” (Oliver and Stefanelli 2016; Kochenov and Pech 2015).

Art. 7 TEU, instead, is sometimes referred to as the ‘’’homogeneity’ clause”, because it protects the
constitutional identity of the union and of its member states (Besselink 2016). As a consequence, it
implies that a violation of the union’s values cannot be justified on the excuse of member states’
national identity, for this should be equally based on the principles of art. 2 TEU'™ (Besselink 2016;
Szente 2017). Art. 7°s nature is intrinsically political'®, for it does not foresee the intervention of the
European Court of Justice in the process of determination and punishment of those member states
which infringe the principles of the union (Burgari¢ 2016; Carrera and Béard 2018; Kochenov 2017;
Kochenov 2017b; Besselink 2016; Kochenov and Pech 2015). At the same time, however, it does not
even expressly exclude it'”® (Kochenov 2017; Besselink 2016).

Art. 7 TEU foresees two different and independent procedures: an early warning mechanism in the case
of art. 2 TEU infringement risk, and a sanctions mechanism'' in the case of a systemic and persistent
art. 2 TEU violation (Besselink 2016; Carrera and Bard 2018; Kochenov and Pech 2015; Kochenov,
Pech and Scheppele 2017). These meachisnsms are not related or dependent, and as a consequence, the
sanctions procedure may be triggered even if the early warning one has not been previously called

(Kochenov 2017b). The article’s sanctions mechanism (art. 7.2 TEU) was introduced with the Treaty of

188 Respect, by the EU, of member states’ national identity is protected by art. 4.2 TEU. Such a provision has been
frequently recalled by the Hungarian authorities during the infringement procedures carried out against the country by
the Commission, a topic which we shall see later (Szente 2017).

189 In order to trigger art. 7.2 TEU, Council’s unanimity (minus the member state against which the measure is taken) is
requested, making the activation of such a paragraph basically impossible (especially if the accused state has even just
one friend sharing its ruling methods).

190 Since the Treaty of Nice, art. 7 TEU is not excluded anymore from the room of intervention of the European Court of
Justice, but the latter’s jurisdiction is restricted to only procedural matters (Besselink 2016).

191 As far as the sanctions mechanism is concerned, art. 7.3 TEU is vague about what specific sanctions should be imposed.
It has been noted that they can have both an economic and a non-economic nature, therefore entailing — inter alia — also
access to EU funds suspension (Kochenov 2017b; Oliver and Stefanelli 2016). What is absolutely clear, however, is
that art. 7 TEU does not foresee expulsion from the EU (Kochenov 2017b; Besselink 2016). On this basis, to reinforce
the validity of its provisions — consequently strengthening also the legitimacy of the EU’s core values — Miiller proposes
a modification of the same article via the introduction of the possibility of expulsion in cases where the democratic
apparatus of a state is basically in pieces (Bugari¢ 2016).
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Amsterdam in 1997, probably in light of the union’s future enlargements (Burgari¢ 2016; Sedelmeier
2013; Kuchenov and Pech 2015; Kochenov, Pech and Scheppele 2017). The early warning one (art. 7.1
TEU) instead, was added only in a second moment, with the 2001 Treaty of Nice (Burgari¢ 2016;
Kochenov, Pech and Scheppele 2017; Besselink 2016; Sedelmeie 2013; Kuchenov and Pech 2015). The
choice to introduce a second measure of a precautionary nature probably derived from a concern,
stemming from the union’s enlargement process, that new member states might not have such a
historical tradition of democracy, rule of law, and respect for human rights, therefore needing to be
reminded thereof (Kochenov 2017b). Indeed, while the Copenhagen Criteria — thought in light of the
Eastern enlargement — imposed the respect of basic principles (among which democracy, the rule of
law, human rights’ respect, and minorities’ protection) as a prerequisite for accession to the union, they
did not simultaneously impose a constant check of their compliance (Szente 2017), thus creating what

has been defined the ‘’Copenhagen dilemma” (Kochenov 2017b; Kochenov 2017).

5.2.2. The EU’s very late invocation of art. 7 TEU against Hungary

Recalling now the cases of populism analyzed in detail in chapter 3 (Italian populism) and 4
(Hungarian populism) — and keeping in mind what stressed in the previous section concerning the
difference in output produced by the Fidesz cabinet in comparison with the FI-LN and M5S-Lega ones
— there immediately emerges a clear violation, authored by Hungary, of the afore-mentioned EU values
as established in art. 2 TEU' The country — as explained — is characterized (for the last ten years) by
an illiberal constitutional order, a persistent violation of the system of checks and balances, the
corruption of the rule of law, a judiciary with a very limited independence, almost no freedom of the
press, an extremely powerful executive, and a situation of very limited tolerance for civil society. There
can, therefore, be no doubt about Hungary’s infringement of the EU’s core values (Burgari¢ 2016).
Oliver and Stefanelli (2016) describe the situation in Orban’s Hungary as the most serious disregard for

human rights ever carried out by a EU member state since the community was founded.

192 The sanctions mechanism of art. 7 TEU can be activated only when there is a systemic and persistent infringement of
art. 2 TEU. This explains why such a provision has never been called in the case of Italy, not even when the country
was evidently underperforming with respect to the EU’s values, because of Berlusconi’s conflict of interest and its
consequent impact on the country’s media pluralism conditions. In Italy, indeed — conversely to what is happening in
Hungary — despite the government’s assault on some principles, independent institutions have been able to intervene
and correct such deficits. In this way, the peninsula never really experienced a systemic breach of the EU’s core values
(Kochenov 2017b).
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Given the importance attributed by the union to its core values, as claimed, one would expect an
immediate invocation of art. 7 TEU so as to stop Hungary’s infringement practices. However, even
though Fidesz seized power in 2010, the application of such an article by the EU only occurred in 2018.

Art. 7 TEU has repeatedly been defined — and not without criticisms — ¢’a nuclear option'*”’

, atoo
strong measure to be used (Burgari¢ 2016; Szente 2017; Kochenov 2017b; Besselink 2016). This is,
however, an overestimation, for as Kochenov (2017b) notes, ‘’there is nothing nuclear in this
instrument”, and its application should be triggered as soon as the EU’s values are threatened — at least
if these are not to be regarded as “’empty proclamations”. The delay which has characterized the
invocation of such an article in the case of Hungary is attributable, according to Bugari¢ (2016), to a
pure lack of political will. The European People’s Party — the biggest coalition in the European
Parliament, to which Fidesz is a member — has indeed been reluctant in the application of art.7 TEU,
“’repeatedly defend[ing] the Hungarian government’s constitutional policy’’ (Szente 2017; Bugaric
2016), and voting against the invocation of any early warning mechanism (Kuchenov and Pech 2015).
By not triggering art. 7 TEU, the European Commission has given the impression that a violation of the
union’s values is not enough for intervening, while at the same time avoiding to publicly accuse
Hungary’s political and legal changes, and the atmosphere in which these had been carried out (Szente
2017). The most important step, before 2018, to prevent rule of law backsliding within the union has
come from the European Parliament in the form of the Tavares report'* (Oliver and Stefanelli 2016) .
Released in 2013, the report expressed the legal body’s concerns for Hungary’s human rights situation,
asking for the installation of an independent mechanism checking member states’ compliance with art.
2 TEU, on the model of the Copenhagen Commission proposed by Miiller (Bugari¢ 2016; Scheppele
2013). Such a request, however, never materialized, and the Copenhagen Commission was never set
up. For its part, the Council has been the least active European institution, having taken no real action
to contrast the rule of law crisis'” which was unfolding in Hungary (Oliver and Stefanelli 2016;
Kuchenov and Pech 2015).

The inability of the EU to face the Hungarian crisis — that is, to promptly trigger art. 7 TEU — has been

welcomed with much skepticism and criticism (Sedelmeier 2013; Carrera and Bard 2018; Kochenov

193 The expression was first used by European Commission President Barosso (Bugari¢ 2016; Besselink 2016).

194 Scheppele (2013) regards the 2013 Tavares report as Europe’s first real action against Hungary’s democratic
backsliding.

195 According to Oliver and Stefanelli (2016), this might be due to the fact that many governments in Eastern Europe are
actually fascinated by Orban’s way of ruling, and that by taking measures against the violation of art.2 TEU, member
states would automatically legitimate the possibility that the same practice be taken against them in the future.
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2017b; Besselink 2016; Szente 2017; Oliver and Stefanelli 2016; Scheppele 2016; Kochenov, Pech and
Scheppele 2017).

5.2.2.1 The Commission’s Rule of Law Initiative and the Council’s Rule of Law Dialogue: two
inefficient mechanisms to solve rule of law backsliding in the union

As we have said, art. 7 TEU was applied only in 2018. Before that, the union tried to tackle the
situation of democratic backsliding using other (inefficient) tools. The European Commission, in line
with what stated in its 2003 Communication', launched in 2014 a ‘Rule of Law Initiative’ ¢’setting out
'[a] new EU Framework to strengthen the Rule of Law "’, intended as a preventive alternative to the
nuclear option, and a more persuasive method to deal with possible backslidings (Besselink 2016;
Kochenov, Pech and Scheppele 2017). It was a sort of “’pre-Article 7 Procedure” (Kochenov 2017;
Carrera and Bard 2018; Kuchenov and Pech 2015; Kochenov, Pech and Scheppele 2017), which in
cases of failure should trigger the invocation of art. 7 TEU (Kuchenov and Pech 2015 2015). The new
Rule of Law Framework is similar to the early warning mechanism defined in the first paragraph of art.
7 TEU (Besselink 2016): in situations where there is a risk of systematic breach of the rule of law, the
Commission — after having assessed the danger — can start a dialogue with the member state in
question, can provide recommendations, and can check whether such recommendations are effectively
implemented (Kuchenov and Pech 2015; Besselink 2016). The application of such a framework has
been inconsistent — ambiguously it has been used against Poland'®” but not against Hungary — and has
produced no positive or significant effects, if not a delay in the application of art. 7 TEU (Kochenov
2017b; Kochenov 2017; Carrera and Bard 2018). The Commission’s mechanism has been further
criticized for “’treating member states differently”, in that there seems to be no real reason why the
body should start a discussion procedure with Poland but not with Hungary (Carrera and Bard 2018) —

especially if one considers that Hungary’s backsliding has gone much further'®.

196 I am referring here to the Commission’ conviction that in a union of values like the EU, there will never be the need to
rely on the penalties established by art. 7 TEU (European Commission 2003;).

197 Also in this case, however, the mechanism proved rather inefficient, for after ’Poland’s de facto refusal to cooperate”,
instead of immediately triggering art. 7.1 TEU (which will be eventually triggered), the Commission produced just
another recommendation (Kochenov 2017b).

198 It has been criticized also because it relies exclusively on constructive dialogue to fix rule of law backslidings, while the
ability of such a tool to efficiently solve serious problems appears questionable. The mechanism seems, therefore,
“’excessively ‘soft’ in nature” (Kuchenov and Pech 2015).
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The Commission’s Rule of Law Initiative has been negatively welcomed by the Council'”

, Which in
response to the same has launched its very own initiative aimed at strengthening the rule of law
(Besselink 2016; Kuchenov and Pech 2015) by promoting an annual Rule of Law Dialogue based on
peer reviews (Oliver and Stefanelli 2016; Kochenov 2017b). Similarly to the initiative of the
Commission, also this one seems to have produced no real effects, being criticized because of its
vagueness and failure to address concrete shortcomings (Oliver and Stefanelli 2016), and being further

defined “’anaemic” (Kuchenov and Pech 2015).

5.2.2.2 Hungary’s infringement procedures

Apart from the above-mentioned mechanisms proposed by the Commission and the Council to halt the
rule of law backsliding in the union, Hungary has been personally involved in (only) three infringement
procedures, dealing with the independence of its central bank, data protection, and the forced
retirement of Constitutional Court judges imposed by Fidesz (Pogany 2013; Oliver and Stefanelli
2016). Initiated by the Commission, such infringement procedures have focused on pretty secondary
technical aspects, rather than substantial or comprehensive problems (Szente 2017; Carrera and Bard
2018).

As far as data protection is concerned, the new Hungarian Fundamental Law foresaw the replacement
of the old ombudsman specialized in data protection with a new body called ‘National Data Protection
and Freedom of Information Authority’. The Commission judged the old ombudsman’s early
termination in violation of Directive 95/46/EC, establishing the independence of media protection
authorities (Szente 2017; Bankuti, Halmai and Scheppele 2012). The procedure ended up before the
European Court of Justice, which declared Hungary’s imposition of forced retirement on the old
ombudsman unlawful (Case C-288/12) (Bir6-Nagy 2017), without, by the way, reinstating him (Szente
2017).

A similar development unfolded — as we have seen in Chapter 4 — when Constitutional Court Judges
were forced to retire. Also in this case, the Commission initiated an infringement procedure which
ended up before the European Court of Justice (Biro-Nagy 2017; Bankuti, Halmai and Scheppele
2012). The judicial body defined such a law “’unjustified [and] discriminati[ng] on grounds of age”,
declaring it unlawful because in violation of Directive 2000/78/EC (Case C-286/12) (Szente 2017;

199 The Legal Service of the Council, indeed, after having analyzed the framework set up by the Commission, produced an
opinion about it (Opinion of the Legal Service 10296/14 of 27 May 2014) in which it declared such a rule of law
mechanism unlawful because incompatible with EU treaties, further recalling that the only possible way to deal with
art. 2 TEU violations was to rely on art.7 TEU (Besselink 2016; Oliver and Stefanelli 2016).
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Bugari¢ 2016). The ruling, however, did not reinstate those judges who had already been dismissed
(European Commission 2012; Norwegian Helsinki Committee 2013; Bugaric¢ 2016; Szente 2017;
Kochenov and Pech 2015).

The third and last infringement procedure was initiated by the Commission because of the non-
independence of the Hungarian Central Bank, pressured by the Fidesz government to unconditionally
approve its financial policies. Being such a practice judged inconsistent with the provisions of the
Lisbon Treaty protecting central banks’ independence, and after negotiations which brought Fidesz to

soften its position, the infringement procedure was dropped by the Commission (Szente 2017).

5.2.2.3 The Sargentini report: art. 7 TEU is finally invoked

Basically, the just analyzed initiatives carried out by the Commission against Hungary have not limited
the country’s rule of law crisis, rather giving the impression to miss the point.

After 8 years, in September 2018, the European Parliament finally invoked the application of art. 7.1
TEU against Hungary, on the basis of a report presented by the Dutch member of the European
Parliament Judith Sargentini. The report accused the Fidesz cabinet of representing a ‘’systemic threat”
to the core values of the EU as formulated in art. 2 TEU (Beswick and Palfi 2018; Parlamento Europeo
2018). It included a list of concerns regarding the country’s electoral and constitutional systems, the
independence of the judiciary, data protection, freedom of expression, academic independence,
freedom of association, freedom of religion, minorities’ rights, migrants’ rights, social and economic
rights, conflict of interest, corruption, and right to gender equality (Parlamento Europeo 2018; Koves
2018; Beswick and Palfi 2018; Carrera and Bard 2018; Carpinelli 2018). It was the first time in the
history of the EU that the European Parliament called for the application of art. 7 TEU**(Carrera and
Bard 2018; Koves 2018; Parlamento Europeo 2018), an application which has been criticized because
arriving too late (Carrera and Bard 2018; Scheppele 2016; Kochenov, Pech and Scheppele 2017).
Accusing the EU of settling accounts with Hungary because of its strict migration policy and
opposition to the organization’s migrants relocation system (Beswick and Palfi 2018), Orban defined
the European Parliament’s authorization vote a ’fraud” and a “’petty revenge” (Carrera and Bard

2018).

200 In 2017, however, art. 7 TEU was invoked by the European Commission against Poland, in order to defend the
independence of the country’s judiciary (Koves 2018; European Parliament 2020; Kochenov, Pech and Scheppele
2017).
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After the invocation of art. 7 TEU, two meetings have been held between the Council and Hungarian
authorities to discuss the issues raised by the Sargentini report, respectively in September 2019 and
December 2019 (European Parliament 2020; Makszimov 2019). This means that the first meeting was
organized more or less one year after the European Parliament’s vote to proceed (Makszimov 2019;
Makszimov 2019b), and that the procedure is still at the very beginning, especially because — as it has
been noted by some European Parliament members — “’the hearings organized by the Council [...] are
neither regular nor structured” (European Parliament 2020). As far as the first meeting is concerned,
Pech (2019) denounced its lack of transparency and the format of the process, which made it “’easy for
misleading or false statements [by the Hungarian authorities] to go unanswered”. It has further been
pointed out that the situation in Hungary has deteriorated since the triggering of art. 7 TEU (European
Parliament 2020).

The challenge posed by Hungary to the EU, as we have seen, has been tackled with much delay and
without producing significant results, at least for the moment. The union’s reaction to the violations of
its core values has been rather cold and ineffective (Szente 2017; Kochenov 2017b), conversely to what
happens when member states fail to transpose union directives, or to comply with treaties’ economic
provisions and the judgments of the European Court of Justice (Kochenov 2017; Bugari¢ 2016). Such a
behavior, however, might be dangerous, for by failing the union to take measures against illiberal
member states, other countries could feel legitimized to follow their turn, knowing that no serious
actions will ever be taken to contain them (Carrera and Bard 2018; Oliver and Stefanelli 2016). Indeed,
it has been noticed (also by the European Parliament) how the EU’ inability to handle and sanction rule
of law disintegration might have contributed to its spreading in the community (Kochenov, Pech and
Scheppele 2017). Art. 2 TEU — by being the milestone of what the union has become over time, going
out its original economical milieu — should be given much more importance if the EU really wants to
be coherent™ and credible (Szente 2017, Kuchenov and Pech 2015). Indeed, while the union regards
itself as promoting universal values in the world, in reality it is unable to guarantee the respect of its
principles within the territory of its own member states (Bugari¢ 2016). By sharing the same
constitutional identity (the EU and its member states), a threat to the values of art. 2 TEU at the level of

just one member state, automatically becomes a threat for the entire community (Besselink 2016).

201 Speaking of coherence, the EU has been accused of lacking such a feature also as far as its management of the
migration issue is concerned, for the deal signed with Turkey is indeed very much inconsistent with the union’s
principle and promotion of human rights protection. The same can be said about the Italy-Lybia Agreement ratified by
the peninsula with the “’open support of the EU”” (Woollard 2018).
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Indeed, as Véra Jourova — current Vice President of the European Commission for Values and
Transparency — put it, *’if one national system of judiciary is broken, the EU system is broken [too]”

(Kochenov, Pech and Scheppele 2017).

5.2.2.4 Fidesz’s late suspension from the European People’s Party

Because of its non-compliance with art. 2 TEU, Fidesz was suspended from the European People’s
Party in March 2019 (de La Baume 2019; Brzozowski, Rios and Fortuna 2019; Pitchers 2020). Such a
suspension means that Fidesz cannot present anymore candidates for posts, cannot vote, and cannot
take part in any EPP’s meeting (BBC 2019; Brzozowski, Rios and Fortuna 2019; Pitchers 2020). The
European party also set up a three-member panel to check the democratic development of the country.
Fidesz’s suspension was reconfirmed by the EPP in a meeting held at the end of January 2020 (Pitchers
2020; Zalan 2019). However, as we have seen in chapter 4, Orban’s party started to behave in a
conflictual way with respect to the rule of law and its principles long before 2019, meaning that also in
this case the intervention of the transnational organization was pretty late, and happened only when
‘forced’ by the Sargentini report and the invocation of art.7 TEU.

However, if the European People’s Party has failed to respond in an appropriate way to Fidesz’s
behavior — as we have seen by ‘’deliberately and continuously refusing to take any concrete actions
against” it (Alemanno and Pech 2019) — for its part, the EU has failed (again) to tackle Hungary's rule
of law backsliding by directly addressing the European People’s Party. Indeed, European political
parties must — if they do not want to be de-registered and excluded from funding — comply with
specific norms of behavior intended to increase their accountability (Alemanno and Pech 2019). Such
norms are to be found in Regulation 1141/2014** (which completely replaced Regulation 2004/2003
and was recently amended by Regulation 2018/673) and include, inter alia, observance of the core
values of the EU as established by art. 2 TEU?*. By being a member of the European People’s Party,
Fidesz’s controversial behavior and disrespect of art. 2 TEU necessarily affected also the transnational
organization hosting it, which by not intervening consented to its conduct (Alemanno and Pech 2019).
As a consequence, the European People’s Party failed to persistently comply with the core values of the
union, placing itself in violation of the Regulation’s conditions (Alemanno and Pech 2019). The
decision to verify whether a certain European party complies or not with the EU core values can be

made by either the European Parliament, the Commission or the Council, and can finally cause the de-

202 On the Statute and Funding of European Political Parties and European Political Foundations.
203 Regulation 1141/2014, art. 3.1 (c).
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registration of the party in question only if a ‘manifest and serious’ violation has occurred*™. As for art.
7 TEU, also this procedure is intrinsically political (Grasso and Perrone 2019). Similarly to art. 7 TEU,
also in this case the main EU institutions have failed to use such a legal provision to address the serious
problem of rule of law backsliding that was unfolding in Hungary. Fidesz’s late suspension is thus
unrelated to any measure enacted against the European People’s Party — for indeed none was taken —
being rather a choice of the same transnational organization made unavoidable by the presentation of

the Sargentini report and the following invocation of art.7 TEU.

If the example of Hungary shows how detrimental populism can be for the institutions of the rule of
law, and consequently for the EU; on the other hand, the inaction of the same organization shows how

the union is unready to respond to the populist challenge (Bir6-Nagy 2017).

5.3 Rule of law and populism in the EU

It has been noted how Fidesz made it so that Hungary infringed the core values of the EU as defined by
art. 2 TEU, placing itself in contrast with the rule of law. Despite not violating these same principles in
a systematic way, also the cases of Italian populism analyzed in this work have shown to have a
conflictual relationship with the EU’s core values and the rule of law. The most important principle of
the rule of law, as intended by the European Court of Justice, is to be found in the independence of the
judiciary. Indeed, it is only in the presence of an independent third branch that also the separation of
powers and the protection of fundamental rights can be guaranteed. Conceived in such a way that law
could prevail over politics, the EU was originally set up to be a a union of member states characterized
by the rule of law, by an integral legal system and by an independent judiciary (Rye, Koncewicz and
Fasone 2019). How do Hungarian and Italian populisms relate to the independence of the judiciary,
grounding principle of the EU rule of law? The answer is that both cases of populism have tried to
undermine it. As we have seen, indeed, Fidesz imposed a forced retirement for Constitutional Court
judges, so as to replace them with party-aligned new figures. Despite the infringement procedure
initiated by the Commission in this sense, the judges who had already been removed where never
reinstated. A party enthusiast was appointed also to the presidency of the National Judicial Office,

while the Constitutional Court was further deprived of its power of constitutional review as far as

204 Regulation 1141/2014, art. 10.3.
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budget-related legislation is concerned. All such practices limit the independence and the autonomy of
the judiciary, putting at risk also the principles deriving from it.

With regard to Italy, the FI-LN coalition has tried to damage the judiciary in many ways: by passing ad
personam laws meant to hinder judges’ activities, by proposing the Castelli reform so as to make the
management of justice closer to politics, and by suggesting to increase the number of Constitutional
Court judges elected by the Parliament, a political organ. All such policies are clearly attempts at
decreasing the independence of the legal branch. In the same fashion, also the M5S-Lega cabinet has
tried to obstruct the judiciary, in particular depriving judges of some of their traditional functions. This
has happened with the passage of the two security decrees, allowing political actors to determine
whether there was a norm violation or not, and to expel also migrants charged with no final judgments.
Additionally then, both examples of Italian populism (in the form of Berlusconi and Salvini) have tried
to delegitimize the work of the third branch through an aggressive rhetoric.

Both Hungarian and Italian populisms have acted so as to undermine the independence of the judiciary,
representing a serious threat to the same. With respect to the most important principle of EU rule of
law, then, it can be concluded that both have put it at risk with serious consequences for the protection

of fundamental rights and the separation of powers.
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Conclusion

As explained, the present work’s objective is to understand first the phenomenon of European
populism, and then the effects of the same on that project of regional integration which is the European
Union. To provide an answer to the research question formulated in the introduction — ‘how and with
which effects has populism manifested itself in the framework of the European Union?’ — different
steps have been carried out. Populism has been defined as a thin-centered ideology which conceives of
society as divided into two homogenous and antagonistic groups — the pure people and the corrupt elite
— and which claims to speak in the name of the general will (Mudde 2004). It has been explained how
such a phenomenon is, from an ideological point of view, anti-liberal and anti-pluralist. Its main cause
of development has been found in the crisis of representation which is lately being experienced by
traditional parties as a consequence of the more general crisis of politics that has unfolded in Europe
since the end of the 1960s, partially related to the important growth of technocratic organizations (of
which the EU is just an example). Focusing on the two cases of Hungarian and Italian populism here
analyzed, it has been shown that they share the same ideological core, grounded on majoritarianism,
non-consideration of minority groups, exclusionist stances, anti-liberalism, anti-pluralism, and anti-
elitism. It has further been evidenced that these two cases of populism also have a comparable
approach to public law, and follow the same modus operandi, trying to strengthen the executive at the
expenses of the parliament and the judiciary, to politicize independent institutions like legal bodies and
the President of the Republic, and to disrespect fundamental rights — especially as far as minorities are
concerned. Hungarian and Italian populisms relate in a similar fashion also to liberal constitutionalism,
showing unconcern for the rule of law, the principle of separation of powers, the system of checks and
balances, minorities’ rights’ protection, pluralism and liberalism. As a consequence, both instances of
populism have a conflictual relationship with modern democracy, intended as hinging upon those same
constitutional liberal principles. The first conclusion which can be drawn, hence, is that populism poses
a relevant threat to democracy.

It has further been observed that despite the analogies existing between the two cases of populism, the
tangible outputs produced by them are very different. Indeed, while in Italy populism has relied mainly
on ordinary legislation, and its excesses have been contained by independent institutions; in Hungary it

has completely altered the country’s form of government, through the drafting of a new constitution
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and the politicization of independent institutions. Hungarian populism can therefore be regarded as a
concrete example of the consequences such a phenomenon may bring about if left ruling in its own
way, without any interference or control.

Switching to the European Union, instead, it has been explained that this can be regarded as a unique
example of supranational democracy, promoting the rule of law in the entire world. The Commission
(2003), indeed, defined it mainly as a union of values — a stance stressed also by the European Court of
Justice. The values in question can be found in art. 2 TEU, and are binding for all member states. They
include respect for democracy, for the rule of law, for human rights, for minority groups’ rights, for
freedom, for equality, and for pluralism. EU values simultaneously represent the constitutional identity
of the community and of its members. Such values are, however, the same values disregarded and
disrespected by populism, being undermined by the same phenomenon once it is given broad room of
action. The conclusion we can derive, therefore, is that populism, for its very nature, tends to infringe
the EU’s core values, consequently violating the community’s constitutional identity. If there is even
just one member state not complying with art. 2 TEU, indeed, the union is not anymore a union
grounded on the rule of law, fundamental rights’ protection, and pluralism. Its credibility loses ground.
Accordingly, the Hungarian case poses a serious threat to the EU, a threat which can be escaped only
by triggering an effective and far-reaching reaction. However, at least for the moment (or for the last
ten years), the union seems to be unable (or unwilling?) to react.

It seems clear that populism is a threat to the core principles upon which modern European
democracies — and with them the EU — are grounded. And yet its attractiveness on an important number
of citizens is evident. Given the success experienced by the phenomenon, there must surely be some
truth in it. Populism is indeed indicative of a malaise which is unfolding, and which needs to be taken
into account. It must be regarded as a wake-up call, a symptomatic sign that the democratic process
might be going too far from the people. It suggests that the way current democracy works needs to be
improved in a more people-inclusive way. And this is true both at the national and at the supranational
level. In this sense, the EU gives populist claims a certain legitimacy, because despite the small steps
forward, it still remains a pretty distant organization.

To come back to the work’s original research question, then, populism impacts on the European Union
in a negative fashion, undermining the core values upon which the community is grounded — its
essential constitutional identity — and putting in discussion its credibility and coherence. However, if

there exists something even more alarming than the effects of populism on the EU, this is the latter’s
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impasse and incapacity to react in any meaningful way to the challenge thrown to it by the populist

phenomenon.
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Summary

From Europe to the Americas, from the Philippines to New Zealand, a common reality seems to be
characterizing the political life of the entire globe: populism. One could even speak of a populist
Zeitgeist (Mudde 2004) persuading the world. The populist phenomenon, however, is not in itself new,
originating indeed at the end of the nineteenth century. This notwithstanding, its recent success in
Europe has raised many concerns, for according to some, such a phenomenon would be intrinsically
incompatible with the core principles upon which European modern liberal democracies — and with

them the EU — are grounded.

1. Populism

Populism is probably one of the most controversial phenomena in the world, whose definition and
categorization results incredibly problematic. It has appeared in different geographical contexts and
developed under different historical circumstances, thus making it hard for scholars to individuate its
essential core. For this reason it has been defined as chameleonic, mercurial and impalpable (Taggart
2000). Over time it has been understood as ‘something more than an ideology’ (MacRae 1969), as a
particular kind of regime (Hawkins and Rovira Kaltwasser 2019), as a “’political syndrome” (Wiles
1969), as a special economic approach (Dornbusch and Edwards 1990), as a political strategy (Weyland
2001), as a discoursive frame, (Aslanidis 2015) and the list could go on forever. At the moment of
writing, indeed, there is still no universal and unequivocal agreement about what is the definition best
fitting such a phenomenon. It has even become common practice to start writing about the topic by
lamenting the lack of clarity which surrounds it (Moffit and Tormey 2014; Panizza 2005). For the
purposes of this work, however, populism will be intended — following Mudde’s formulation (2004) —
as a thin-centered ideology which conceives of society as being ultimately divided between two
homogeneous and antagonist groups — the pure people and the corrupt elite — and which claims to
represent the volonté générale of the common people. This configuration implies that populism has two
opposites: elitism and pluralism. Being a thin-centered ideology, the phenomenon cannot in itself
provide a comprehensive vision of the world, and for this reason it usually attaches itself to other

secondary ideologies, coming either from the political spectrum or the legal world.
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Its core components are three: the people, the elite and the general will. The notion of ‘the people’ has a
central importance, for it defines also the other two as its opposite and its manifest expression. In its
nature, the concept is a rather vague one, lending itself to different interpretations. Despite contingent
connotations, however, the populist people is always intended as a homogeneous and unified group,
with a collective rather than an individual identity, and characterized by the best human values. The
elite is its opposite. It is corrupt and self-referential, and for this reason excluded from the imagined
community of the heartland, and considered part of the enemy. It can have a political, an economic, an
intellectual or a technocratic nature: it does not matter, for at the end of the day all elites are equally
interested only in the realization of their own advantages at the expenses of ordinary citizens. The third
and last component of populism is the volonté générale of the people. By being the latter intended as a
monolithic community with the same needs and requests, also its general will is to be understood in
homogeneous terms. In this sense, the populist leader claims to be the only political actor who knows it
and can realize it, for while mainstream politicians act to promote their vested interests, he is instead
‘one of us’. Since populism’s objective is the implementation of the general will of the people — the
will of the majority — it advocates for democratic regimes where the demos is to prevail over any other
constraint, regarding the people as the ultimate locus of power, which cannot be limited by anything.
Such an understanding of democracy, however, is evidently at odds with the modern idea of liberal
constitutional democracy. The latter is indeed regarded as deriving from a tension between majority
will and minority groups’ protection: majority will is to be necessarily limited, for it would otherwise
turn into a ‘tyranny of the majority’. While modern democracy tries to make it so that the rule of law
prevails over the rule of man, populism has a tendency to make the rule of people prevail over
constitutionalism.

Populist resentment toward the elites — coupled by its ambition to give the people back the sovereignty
they have been deprived of — is to be intended, in contemporary Europe, as consequential to a crisis of
political representation: traditional parties are perceived as too instant from ordinary people, more
interested in governing than in being responsive to their electorate (Enroth 2017). However, while
politicians are still held responsible for every societal malfunctioning and unsatisfied request, their
room for collective intervention has notably decreased, for many of their political powers have indeed
been delegated to non-majoritarian bodies and technocratic entities (Orsina 2018). In the domain of
technocracy, the EU is probably the best case in point. Halfway between a nation state and an

international organization (Weiler, Haltern and Mayer 1995), its most important bodies are not
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accountable to the people, for indeed they are not elected by the same, their legitimacy deriving only
from their expertise. There is evidently an inherent contrast between technocracy’s modus operandi and
populism, and indeed in both Western and Eastern Europe the phenomenon has many times made of

Brussels one of its main targets of criticism.

2. Populism in Europe

Populism was not born out of a European context: its first appearances are indeed to be found in North
America and Russia at the end of the nineteenth century, where it took the form of the People’s Party
and the narodnichestvo movement respectively.

Despite being recognized as a populist manifestation only lately — being originally interpreted mainly
in an authoritarian fashion — Boulangism is to be regarded as the first example of founding populism
developing in Europe, and more precisely in France (Skenderovic 2017; Hermet 2001; Winock 2007).
Capitalizing on the country’s economic recession, prospects of industrialization, and regional losses to
the Germans, General Boulanger emerged soon before the beginning of the twentieth century
presenting himself as the defender of all French people, and harshly criticizing the incumbent political
elites for having “’assassinate[d] /a patrie” (Betz 2019). Convinced that the government was destroying
the values of republicanism upon which the entire country was profoundly grounded, the movement of
Boulangism had as its main objective the drafting of a new constitution finally representative of the real
French people — a project which, however, was never turned into practice because the movement never
reached the government.

After the experience of Boulangism, populism will reappear in Western Europe only following WW2,
with the Italian Fronte dell’Uomo Qualunque (Front of the Common Man) and the French Poujadist
Movement. Set up by Guglielmo Giannini — who claimed to be the real voice of all Italians (Gambarota
2019) — the Fronte opposed both fascist and anti-fascist elites, for at the end of the day, there was no
real difference between them, being the two equally interested only in imposing their vision of the
world on the masses (Gambarota 2019; Corduwener 2017; Orsina 2014; Orsina 2013). In the same
way, the Poujadist movement — established after Pierre Poujade’s initiative — opposed the establishment
in every of its form, considering it responsible of sacrificing people’s wellbeing “’in the name of

progress’ (Shields 2000).
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If in post-WW2 Western Europe populism remained a scattered phenomenon never gaining much
success, its story is destined to change from the 1980s, and even more so between the 1990s and 2000s,
for in this period it became an almost unavoidable feature of the region’s political scenario.

In Eastern Europe, populism has followed instead a different route. Influenced by its Russian
predecessor, it firstly emerged in the interwar period in Bulgaria, Czechoslovakia, Hungary, Croatia,
Rumania, Poland, Serbia and Slovenia, under the leadership of intellectual groups. Praising the
peasants in name of their sacred virtues, such movements criticized the elites of exploiting the common
people, for these had indeed to labour everyday in order to make the establishment survive (Ionescu
1969). Eastern Europe’s first experiment of populism was, however, to fall soon victim of dictatorship,
being unable to influence the region in any tangible way. If it is true that populism was contained for
many decades by the communist regime, it is even more true that since after the fall of the Soviet
Union, its presence has been so broad that it was even regarded as a ’general phenomenon” (Mudde
2002) of Eastern Europe. The primary leitmotiv of post-transition populism has been that of the *’stolen
revolution”: the democratic elite is nothing else but a reshuffled version of its communist predecessor,
and for this reason the ‘’victimized majority” of the people has been unforgivably deprived of its
revolutionary moment of liberation (Mudde 2012).

While in Western Europe traditional parties have a critical stance toward their populist colleagues,
usually trying to distance them, the attractiveness exercised by the populist phenomenon on the
mainstream of Europe’s other side has been notably more important. In Poland and Hungary, indeed,
populism has undergone a process of normalization, with traditional parties — like the Polish Law and
Justice and the Hungarian Fidesz — abandoning their liberal stances to turn populist (Stanley 2017).
Even though it is just two cases, their importance should not be underestimated, for it was them to open
the doors of government to populism.

Stretching from Western to Eastern Europe, nowadays the whole continent seems to be affected by a
populist resentment. To call back the example of the EU, all of its member states but Latvia, Malta
Portugal and Romania present at least one populist organization, with many of them having also

present or past governmental experiences (Zulianello 2019).
3. Populism in Italy

Italy has been the first Western European country to deeply experience the consequences of that crisis

of politics which is at the heart of the populist rise (Orsina 2014; Orsina 2018), being also the first
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Western European country to have an exclusively populist government (Orsina 2019). Its experience
with populists is so extensive that the peninsula was even defined the “’promised land of populism™
(Tarchi 2015), or alternatively ‘’the cradle of populism in Europe” (Passarelli 2015).

After its first encounter with the phenomenon in the form of the Fronte dell’Uomo Qualunque —
regarded by some scholars as the forerunner of populism in all Europe (Tarchi 2012; Corduwener 2017;
Gambarota 2019) — Italy went through four other populist cases: Berlusconi’s Forza Italia (Go Italy) —
emerging from the judicial investigation of Mani Pulite (Clean Hands) and the collapse of the entire
party system it brought about — the Lega Nord (Northern League) — moving originally on regionalist
lines, even calling for Northern Italy secession, and later turned into a comprehensive national party,
the Lega — the MoVimento Cinque Stelle’” (Five Star Movement) — raising as a reaction to the broken
promises of post-Tangentopoli Italy — and Fratelli d’ Italia — established probably in reaction to the way

the eurocrisis was managed through the setting up of a technocratic cabinet.

In the peninsula, populism entered the government for the first time in 1994 — through a coalition
cabinet set up by Berlusconi with other parties, among which the Lega Nord — to do it again many
other times in the same configuration. As any other ideology, when in government populism
implemented policies deemed useful for the realization of its objectives. Such policies have, however,
placed themselves in contrast with the principles of the rule of law and constitutionalism, threatening
the grounding values of liberal democracy. Berlusconi has had a conflictual relationship with the
judiciary, which he — and his cabinet — have tried to undermine and obstruct. This has happened firstly
through the passage of different ad personam laws, intended to both protect the Cavaliere and his
colleagues from possible trials, and to hinder the activities of judges. The goal of such pieces of
legislation was that of making politics prevail over law, bypassing constitutional provisions and
opening the room for important discriminations. Most of them were drafted relying on urgency
legislation, and later presented with a motion of confidence — thus showing a certain disrespect of the
legislator for the separation of powers and its subsequent system of checks and balances. Many of these
personal laws were entirely or partially declared unconstitutional, thus highlighting also a certain
disregard for legal norms. Apart from the ad personam laws, Berlusconi tried to undermine the

independence of the third branch also by promoting a reform of the same (the Castelli Reform).

205 The M5S is the only modern populist party, among those considered, advocating for direct democracy via the web.
Despite its important emphasis on horizontality and democracy, the group is marked by a strong centralization, with
Grillo having almost absolute decisional power over the party.
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Sponsored as to improve the efficiency of the legal system, the project threatened instead to politicize
the judiciary, for its objective was that of bringing the administration of justice closer to politics (for
example proposing the separation of public prosecutors’ and judges’ careers, and the transfer of some
judicial competences from the Consiglio Superiore della Magistratura to entities close to the
government). Additionally, Berlusconi promoted a discrediting rhetoric toward legal bodies and
personalities, aimed at making their legitimacy in the eyes of the Italian public decrease. The
government’s unconcern for the rule of law has been made evidently clear also and especially with the
2016 constitutional reform, intended mainly to create a premiership without constraints and free from
any check, and a Chamber of Deputies subject to the government and the decisions of the prime
minister. Some of the reform provisions further challenged the independence of the Constitutional
Court and of the President of the Republic, risking reducing the latter to a mere figure of symbolic
value. Even though such a project was rejected via a referendum, its implications for the system of
checks and balances and democracy were huge, to the point that the reform has indeed been accused of
depriving Italy of its democratic substance (Bull 2006) and almost completely destroying the system of
checks and balances (Baldassarre 2004; Grassi 2004; Pinelli 2006; Olivetti 2008; Blokker). The
coalition’s inclination to create a very strong executive was further made evident with the passage of a
new electoral law (Law 270/2005, better known as porcellum), whose intent was that of turning a very
small relative majority in the Parliament, into an absolute one — with important consequences also for
the first part of the Italian Constitution. With the passage of media-related laws — intended mainly to
safeguard Forza Italia’s leader’s interests — the populist government in question also showed a certain
unconcern for media pluralism, the independence of the media, and freedom of expression more in
general, undermining some of the most important principles upon which the Italian Republic is indeed

based. A tendency which was further evidenced by Berlusconi’s interference with the RAI platform.

The second case of Italian populism in government is to be found in the coalition cabinet established in
2018 between the MS5S and the Lega, the se-called ‘government of change’. As for the previous case,
also this time populist parties enacted policies contrasting with principles of the rule of law and
constitutionalism, with further implications for the very system of democracy. The most important ones
are the the decreto sicurezza and the decreto sicurezza bis. Both pieces of legislation deal with the issue
of migration, trying to restrict it. While the first decree was mainly intended to deprive refugee-seekers

of some of their rights (humanitarian assistance in the first place), the second was drafted especially to
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compromise activities of rescue at sea, and obstruct NGOs. Both bills have been enacted following the
same modus operandi, which evidences a stance of disrespect for the separation of powers, and
consequently for the system of checks and balances. Indeed, both pieces have been drafted relying on
urgency legislation so as to bypass the Parliament, later presented to the same for approval with a
motion of confidence that further deprived the body of any possibility of comprehensive debate. The
very use of urgency legislation can find a constitutional justification only if there is a necessary and
urgent circumstance to address, for otherwise it is unconstitutional — in both cases here considered there
was absolutely no urgent threat to face. Additionally, an important number of provisions are in contrast
with constitutional principles, European norms and international commitments — also in this case, the
objective has been that of making politics prevail over law. The non-respect for the separation of
powers was, however, not limited to the legislative branch, for indeed also the judiciary was deprived
of some of its traditional functions. This happened specifically when, in the first decree, political actors
were given the power to expel migrants even if these were not charged with final judgments; and in the
second decree when the same political actors were instead given the competence to decide whether or
not a norm infringement had occurred. The most evident effect of both decrees has been that of
undermining the protection of fundamental rights as far as minority groups are concerned. Similarly to
Berlusconi, also Salvini adopted a discrediting rhetoric toward the judiciary, aimed at undermining its

legitimacy in the name of politics supremacy.

These examples of populism in government display a common core and modus operandi. Populism has
in both cases threatened the separation of powers, trying to make the executive the strongest branch of
the system, at the expenses of both the Parliament and the judiciary. In both cases populism has
challenged constitutionalism, the system of checks and balances, the rule of law, and the protection of
fundamental rights. Even though Italy was in neither instance turned into an authoritarian regime of the
Chinese or Russian kind, populism has in both of its governmental experiences questioned the very

foundation of liberal democracy, intended as more than just majority will.

4. Populism in Hungary
Populism has developed in Hungary for the first time after WW1, in the form of the népi movement.
Made up of writers, the organization was in a second moment turned into a political party praising the

impressive values of rural people, while simultaneously criticizing the elites because of their unconcern
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for the poor conditions of common men and women. The first example of post-transition populism,
instead, presented itself in the form of the MIEP, moving along illiberal lines and attacking parties of
promoting a politics of pacts just to remain in power (Bozoki 2015). Instances of modern populist
parties are then provided by Jobbik — which grounds its entire existence on exclusionistic stances,
particularly opposing the Roma community — and Fidesz, a former liberal party recently converted to

populism.

In Hungary, Fidesz is the only populist party that made it to the government. Since 2010 it rules the
country with another small organization, whose weight in the alliance is so insignificant that it was
even defined a “’satellite party” (Norwegian Helsinki Committee 2013). Fidesz is most notably known
for having turned the country into an illiberal form of democracy. Such a change has been possible
because of a series of laws passed, and the enactment of a new constitution. The Hungarian new
Fundamental Law is an unmistakable example of majority will’s supremacy at the expenses of minority
groups: it has been drafted without the involvement of opposition parties, and is conceived so as to be
representative of only ethnic Hungarians. The latter are then intended by the same text, in its National
Avowal, as a homogeneous national and Christian community, with a preference for heterosexuality.
Fidesz has thus showed its disregard for pluralism, liberalism and minority rights’ protection. The
major criticism addressed to the new constitution, however, has been expressed with regard to the
important number of cardinal laws requested by the same document to function. These are indeed to be
produced by the Parliament with a two-third majority, with the effect that the current Fidesz majority
will be able to influence also the decisions of future governments. But this is not the entire story, for
Orban’s party went indeed much further. Forcing the retirement of all Constitutional Court judges, the
organization made it so that these vacancies could be filled by party supporters, hence undermining the
independence of the judiciary, and further violating the principle of separation of powers and the
system of checks and balances. Also the National Judicial Office, the Media Council, the
Commissioner for Fundamental Rights, and the State Audit Office were politicized, with their
presidency given to sympathizers of Fidesz. A similar thing happened with regard to the newly
appointed President of the Republic, whose links with Orban’s party are undeniable. The Constitutional
Court was then deprived of its power of constitutional review as far as budget-related laws are

concerned; while in the media domain laws were passed that made it compulsory for journalists to
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spread only information aligned with the country’s public moral — decided, incidentally, by no less than
Fidesz.

Another controversial measure has been the so-called ‘Stop-Soros legislative package’, intended to halt
migration by hindering the activities of NGOs. The most ambiguous point of such a legislation
establishes that certain activities related to the domain of illegal immigration — including also the
distribution of information materials, for example concerning humanitarian protection applications —

are prohibited. Such a provision contrasts with freedom of association and freedom of expression.

The way populism has unfolded in Hungary — completely free and unchecked — can be considered as an
example of how such a phenomenon would behave, were it left completely free. In Hungary Fidesz has
undermined the system of checks and balances, the principle of separation of powers, the protection of
fundamental rights, pluralism, liberalism, and the very core of the rule of law. Even though the country
is still regarded as a democracy, it is hard to conceive of functioning democratic regimes without

liberalism or constitutionalism.

5. Populism as a threat to the rule of law in the European Union?

Despite the differences in output and systematic character between the Italian®*® and Hungarian cases
of populism, some common behaviors and attitudes can be individuated as far as the rule of law and
constitutionalism are concerned. Both cases of populism try to strengthen the power and the centrality
of the executive at the expenses of both the parliament and the judiciary, showing a sincere disrespect
for the principles of separation of powers and checks and balances. Such a stance is widely confirmed
by their approach toward the judiciary, a branch which both Italian and Hungarian populist parties have
consistently attempted (and in Hungary succeeded) at politicizing. When the separation of powers and
the system of checks and balances are damaged, also the protection of fundamental rights is at risk.
Indeed, if the judiciary is not anymore in the position to be neutral, and the Parliament is not more
representative of all people because overwhelmed by a single irremovable majority, the respect of
fundamental rights is no more guaranteed. And indeed, both examples of government populism have
shown to be not so worried about the protection of fundamental freedoms. In the specific case of the
Forza Italia-Lega Nord coalition and Fidesz, both populisms have tried to undermine the independence

of the media, and media pluralism. Considering the other populist coalition of Italy and Fidesz, instead,

206 I am referring here to the two experiences of populism in the government in Italy, and namely the coalition Forza Italia-
Lega Nord (with other traditional parties), and the M5S-Lega cabinet.
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both cases have had a conflictual relationship with civil society in the form of NGOs. Additionally, all
cases of populism have proved disrespectful of laws and legal norms, violating them so as to make
politics prevail over law.

To say it with few words, then, both Italian and Hungarian populisms have had a conflictual stance
with constitutionalism and the rule of law, which indeed they have threatened. The results the two cases
have produced, however, vary importantly, for while in Italy populist excesses have been contained by
independent institutions or blocked by the people, in Hungary this has not happened. The systematic
character of Fidesz’s disrespect for the rule of law is precisely what distinguishes the two cases of

populism (Hungarian and Italian) here analyzed.

By undermining the values of the rule of law and constitutionalism, Hungarian and Italian populisms
have showed a contrasting relationship also with the core values of the EU, of which both countries are
members. These are enshrined in art. 2 TEU and include ‘’respect for human dignity, freedom,
democracy, equality, the rule of law and respect for human rights, including the rights of persons
belonging to minorities”. They are in turn protected by art. 7 TEU, which establishes two procedures of
intervention in case of infringement: an early warning mechanism when there is a risk of violation, and
a sanctions mechanism when the breach is serious and persistent®”’. Fidesz has been undermining rule
of law principles since when it entered the government ten years ago. This notwithstanding, art. 7 TEU
has been invoked only very recently — in 2018 — being usually regarded as a ‘’nuclear option” despite
not having anything nuclear at all (Kochenov 2017b). Both the Commission and the Council have
never directly tackled Hungarian’s rule of law backsliding, thus giving the impression that the
principles enshrined in art. 2 TEU are just empty definitions. Indeed, they have failed to acknowledge
that in this member state, violations of legal principles considered binding are occurring. In particular,
in 2014 the Commission launched a Rule of Law Initiative intended as a preventive alternative to art. 7
TEU, which however moved on the same lines of the early warning mechanism, and was based on
dialogue. Regrettably, such a framework has never been used with Hungary. In response to the
Commission’s initiative, the Council proposed its very own idea of dealing with the issue of rule of law
in the union: an annual Rule of Law Dialogue. Its results were, however, pretty much disappointing.

(Only) three infringement procedures have been initiated by the Commission against Hungary, dealing

respectively with data protection, the independence of the central bank and the forced retirement of

207 Since the European Court of Justice is not involved in such a procedure for substancial matters, art. 7 TEU has a very
political nature.
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Constitutional Court judges. All of them have tackled mainly technical problems, completely missing
the point.

Before the invocation of art. 7 TEU in 2018, the most relevant intervention to solve the problem of rule
of law backsliding in Hungary came from the European Parliament, via the 2013 Tavares report,
advocating for the establishment of a Copenhagen commission. Such a control institution, however,
was never realized.

Additionally, the main political bodies of the EU have proved unable (and unwilling) to take measures
against Fidesz also as far as the European People’s Party is concerned. They had the power to initiate
an investigation procedure against the transnational organization in order to check whether in its
activities the same complied with art. 2 TEU>*®, but never used it.

Art. 7 TEU was finally invoked by the European Parliament only in 2018, after the presentation of the
Sargentini report. As a consequence, Fidesz was eventually suspended from the European People’s
Party. The procedure linked to the early warning mechanism is, however, still in its early stages: only a
couple of hearings have been organized with Hungarian authorities, and no serious measures have been
taken until now.

If the example of Hungary shows how detrimental populism can be for the institutions of the rule of
law, and consequently for the EU; on the other hand, the inaction of the same organization shows how

the union is unready to respond to the populist challenge (Bir6-Nagy 2017).

One last observation needs to be made concerning the relationship between populism and the rule of
law as specifically intended by the EU. The European Court of Justice, indeed, regards the
independence of the judiciary as the most important principle of EU rule of law. In this sense, both
Italian and Hungarian populisms have — as seen above — tried to undermine it. Both cases of populism,
then, have represented a threat to the same, with serious consequences also for the protection of

fundamental rights and the separation of powers.

Conclusion
It seems clear that populism is a threat to the core principles upon which modern European

democracies — and with them the EU — are grounded. And yet its attractiveness on an important number

208 As foreseen by Regulation 1141/2014, art. 3.1 (c).
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of citizens is evident. Given the success experienced by the phenomenon, there must surely be some
truth in it. Populism is indeed indicative of a malaise which is unfolding, and which needs to be taken
into account. It must be regarded as a wake-up call, a symptomatic sign that the democratic process
might be going too far from the people. It suggests that the way current democracy works needs to be
improved in a more people-inclusive fashion. And this is true both at the national and at the
supranational level. In this sense, the EU gives populist claims a certain legitimacy, because despite the

small steps forward, it still remains a pretty distant organization.
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