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Ai miei genitorj

che hanno sempre creduto in.me

fiNulla al mondguo prendere il psto dela perseveranza;
Non il talento, nulla & pit coome diuomini di talento falliti
Non il geno; il genio incompreso € ormai un luogo comune.
Non lgstruzione il mondo € pieno di derii istruiti.
Solo la perseveranza e la determinazione sono onnipotenti

Calvin Coolidge
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Introduction

“Fr anc e lihss says Franepis Malide after the Paris attack in November 2015. The
target of this statement is not just the Islamic State of Syria and the Levant, commonly known
as ISIL but more widely, the foreign terrorist fighters, those individuals who foghSfL and

then perpetite attacks against European countries. Hence, this dissertation stems from the
interest in deeply understanding this phenomenon which represent a global and unprecedented
threat to the international peace and security. As a natfact, the existence aiombatants

who joined conflicts in third countries is nothing new: suffice it to say that the Texas Revolution
in 1835—1836 reveals some foreigners fighting in purstifreedom and civil liberties against

the autocratic ruleThough, the continuous dmassive flow of individuals who travel to Syria

and Iraq to join th@hadistterrorist organization of the ISIL has drawn attention on the problem
which is exacerbated by the systematic use of terrorism against military targets and civilians.
In this seise, the numbers are disturbing, as since the beginning of the Syrian Wadrlin 20
42,000 individuals leave their countries to fight in the ranks of the ISIL for the sake of the
defence of Muslims in Middle Eaand for the creation of the globdmma The concern are
twofold: on one hand, it derives from the comparison with the Afghaahideerintervening

in the Afghan war (1979 1992) becausm less than four yeatbe Syrian war has overcome

in terms of foreign combatants the Afghan war wisalwa ten-yearflow. On the other hand,

the unexpected influx aVestern foreign fights amounting to around 5,000 put a strain on the

international and European counterrorism system.

Along with it, the brutal images of war crimes released via Internetrentetror infused by

the terrorist attacks perpetratedjimadistsin the European territory have disrupted the Western
society and have triggered a firm reaction from the international community. Indeed, in the
aftermath of the declaration of the birthtbe Caliphate on 29 June 2014 the United Nations
take steps agash foreign terrorist fighters with the adoption of SC Resolution 2178 by
condemning their gross violations of human rights and ordering whikidranal from Syria

since their presence cayprolong the conflictHowever, the UN Security Coungobes furtler
inasmuch it envisages a comprehensive approach to this phenomenon inalwdingty of
measures, namely criminal laws, administrative measures, intelligence operations and

preventive wategies,thus dictatingduties on States concerning the preventand the

1 Mullen J., Haddad M.fiFrance is at wab ,President Francois Hollande says after ISIS attaCkIN, 17
November 2015.



repression phaselt should be recalled that the statutory reaction of the United Nations has
been preceded by the military intervention of a coalition of Western states afainSiL
outposts since August 2014 whose solely consequence wasdase the empathy towards the

Muslim community and to swell the ranksI&iL in Syria and Iraq.

Here stands this dissertation which has the purpose of analysing three countriegheithin
European context in order to highlight tlegial measures enactedjainst the foreign terrorist
fighters who greatly affect their security. Indeed, the European countries were taken aback by
the various terrorist attacks carried out in their soil lgy th* r e t theMestem sitizensho

return from the conflict zoe with specific skills such as perpetrateviolent actions in their

home countryor perform radicalization activities as well as finance the travels of other
volunteers to the conflictane. Therefore, the comparativenalysis targets three European
cowntries which in a different way get involved with the foreign terrorist fighters and with
radicalizingjihadists Italy, France and Germany. While the presence of Italian foreign terrorist
fighters in the conflict zone has been very limited, France anch&wgrhas experienced a high
volume of citizens who approached jiadistideology and among them, around 2,000 French
and 800 German were recruited by the ISIL and travelled to the Syordhct. In addition,

France accounts foné largest number ohjadist terrorist attacks (42) between 2014 and 2018,
some of them very bloody, namely the series of coordinated attacks in the night of 13 November
2015 which sacked and pillaged Parisodne car go truck’s attack i1 n
July 2016, with the toll of 89 and 86 deaths.

Nonetheless, the tarest is mainly related to the legal implications of these events, or rather the
evolution of their Criminal Code in the sections dedbto the terrorism and their preventive
systems which have been greatly strengthened in order to stem the flow g fledrist
fighters and to prevent the ine and offline radicalization. Accordingly, the analysis
compares ltaly with its legislae measures aligning with the regulations derived from the
European Union to France which established a permanento$tateergency and Germany
which is remarkable due to its focus on deradicalization programsexgimeinatiorbrings us

to understand theifferences and the similarities among these three countries, pbsiiogus

on the dilemma bateen humarrights, democrac and the security of citizerasd on the
guestion on howo deal with the foreign terrotisighters who at the moment are still in the
conflict zone while ISIL is crumbling down. At the end of the Introduction, the dedsmmnt

proceeds with an analysis which is divided into three sections.



Chapter One is dedicated to the illustration of¢bkural and legal dimension of the foreign
terrorist fighters. Indeed, the chapter analyses the historical assumptions of théadizah
which permeates the ideology of the ISIL and of@dida before that and explains the birth of
the figure of thdoreign terrorist fighter whgoin conflicts in Muslim countriesn the basis of
the allegiance tathe religion. Subsequently, a soldgical analysis is mentioned, thus
examining their characteristics, motivations and radicalization patterns, so tlta@noaeswer
to the questions of “who”, ®“why” and ®“how”.
to the definition of foreign teorist fighters under international humanitarian law (IHL) due to
their presence in armed conflicts. Hence, the chaptes at searching out the status of foreign
fighters withinthe types of armed conflicts due to the obscurity on the qualificatiomeof t
Syrian war, to conclude with the reference to terrorisroadly used by the foreign terrorist
fighters but prohibitedythe IHL.

After this frame on foreign terrorist fighters, the dissertation moves forward to the tabling of
the international respoaswith particular emphasis on thinited Nationsand European Union
resolutions On one hand, the courtarrorism systenestablished by the United Nations is
deeply analysed, starting from the Resolution 1267 and the9fidsResolution 1373 enacted
acpinst AFQaeda, then the legislative framework set up against the foreign terrorist fighters
until the most recent measuresac k|l i ng the threat of the “ret
European level, Chapter Two briefly cites the international softelalworated by the Global
CounterTerrorism Forum and other relevant institutions to give recommendations to the States
in drafting policies On the other hand, the work of the Council of Europe is examined in order
to emphasize the concern for the humahts in the fight against terrorism, while the position

of the European Union as the main institution in the continenitsesuhe fourstrand strategy

and in the 2017 Directive harmonising the Criminal Codes of the Member States.

Furthermore, Chaptdrhree constitute the core of the dissertation because it is consecrated to
the analysis of the nationstrategies afhethree countries. This follows a specific pattern since

the focus is firstly located on the repressive system, thus the legislaggansned with the
incorporation of the offences within the Criminal Code; then, Italy, France and Gearan
inspected from the point of view of the administrative measures, be the expulsion or the special
surveillance. Finally, there exists the need wb forward significant jurisprudence in order to
compare the role of the judicial power each countryn the fight against foreign terrorist
fighters.In the endpossible policieso deal with the Western fighters stationary in Syria and
Irag are put foward in order to answer to the research question.



Chapter |

Foreign terrorist fighters: cultural and legal dimension.

1. Foreign fighters in civil wars: an historical survey.

The phenomenon of foreign fighters refers to combatants who decide teleingroups in

civil wars in countries different from their own primarily moved by ideology, religion or

kinship. It is not confined to the Islamic State because this mobilizatoether it is Muslim

or untied to religion, dates back to the Texas Relmiun 1835 1836. Nevertheless, it has

acquired prominence in the last decade due to the expansion of the Islamic State which saw an
unprecedented flow of combatants from Westtb e war scenari o. | ndeec
fighter” was nfMarchs2l,1988 i@me [ imewf leoddonovhich outlined the
victory of Afghan mujahidin against the Sovi
f or ei g n?2 Aftérveplud, the terrh was used to depict the Muslim volunteers joining the

Yugosla civil war and the ones who contributed to the@deda crusade against the West.

Foreign fi ght er sitizens & confletfsiatasentio ja@nsinsurgenzies during

ci vi | & ®hisfdfinitiont ehtails that these individuals leave theimtry of residence to

join a party engaged in an armed conflict without any reference testater wars. In addition,

it is required the support to the insurgents to labeliddals as foreign fighters, meaning that

joining the governmental side dosst amount to foreign fighting. In this respect, Mendelsohn
stresses that “foreign fighters are found in
confictisanosst ate actor, usually a guerrilfla for
implying that these volunteers generally travel to the conflict zone in order to aid the rebel
forces. The notion can be widened taking into consideration four criteria prapp3éwmas

Hegghammer:

2Malet D.,Why Foreign Fighterg Historical Perspectives and Solutigi®reign Policy Research Institute, 2010,
p. 107.

8 Malet D., Transnational Identity in Civic Confligt©xford Scholarship Online, 2013, p. 9.

4 Mendelsohn B.Foreign Fighters’ Recent Trendd-oreign Policy Reseeh Institute, 2011, p. 190.



A(1l) has joined, and o prsurgnce @) lasks titlzanship ofthe conf
conflict state or kinship links to its warring factions; (3) lacks affiliation to an official military

organization; %and (4) is unpaid?o

The foreign fighter is deemed as an individual involved in an insurgencysaiot a national

of the state in which the conflict occurs, he is not enlisted in military organization and finally

he is unpaid. The characterization is crucial to makestndtion among the different actors

who participate in a civil conflict. Indele foreign fighters are opposed to soldiers who belong

to an official military organi z a@whomaintainsa d t he
a political, cultural and ethnic link with the receiving state. In addition, foreign fighters need to

be distinguished from mercenaries who take part in civil conflict for personal profit, hired in a
foreign military service. This does noteam that foreign fighters could not receive a financial
consideration but this is not the primary motivation to josungencies

Nowadays, it is undeniable that foreign fighters are associated to individuals joining the Islamic
State to perpetrate terrst attacks and other serious criminal acts on the basis of the allegiance
to a religion but the first cases of indivals participating in civil conflicts had different
grounds. Indeed, in the American civil war, the US army relied on foreign troopsaio the
independence. Yet, in 1794 the Congress adopted the Neutrality Act which prohibited citizens

to join wars inother countries as mercenaries or volunteers

Foreign volunteers are found in the wars of independence in Latin America duringsthe fi
decades of the ¥%entury against Spain which had colonized these regions siftaettury.

Even though there we some who fought for profit, they were mainly motivated by the cause

of freedom and | iberty and =wl ai t.dthesegy” o f
conflicts, there were also some veterans from the Napoleonic Wars{1829) who travelled

to, just to mention a few countries, Colombia, Uruguay, Argentina, Venezuela, not only as a
consequence of unemployment but also dugdalistic motives, namely sharing of some ideals

with the Latin rebels.

The 1836 Texas war of independence providessglements which are common to other civil

conflicts in the subsequent years, namely the struggle against despotism. Indeed, Téxan rebe

5 Hegghammer T.The Rise of Muslim Foreign Fighters: Islam and the Globalization of Jilaernational
Security, \ol. 35 No. 3, 2011, p. 57.

8 Hegghammer Tp. cit.,,p. 55.

" Malet D.(2013),0p. cit.,p. 35.

8 FloresM., Foreign Fighters Involvement in National and International Wars: A Historical Suinede Guttry

et al (eds.), Foreign Fighters under Intgioanal Law and Beyond, T.M.C. Asser Press, The Hague, 2016, p.31.
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fought against the Mexican central government in order to achieve democracy and defeat the
oppression. Although the cruiters promised bounties of land in order to persuade foreign
combatants, the latter joined Texan soldiers in pursuit of freedoroinghliberties against the
autocratic rule. I n addition, foreigmlers fel
Amer i can ¢ dhmmtbey were/ connected to the local insurgents by ethnic ties.
Likewise, they were involved in the Gre®kar of Independence against the Ottoman Empire

in the 1820s as an uprising against conservative and centralist régionethe sake of the

ancient Greek values. Worth mentioning is Lord Byron, a British politician who first joined a

local association sygorting the Greek independence and then in 1823 left for an expedition as

commander against Ottomans.

Despite the abovementioned conflicts, the academic literature evaluated the 1936 Spanish
Civil War as the first r eiztiok 3helkida warargpeed of f O
in 1936 after the soalledpronunciamentp namel y a mi led by the fgsstc ou p d
General Francisco Franco in order to overthrow the Popular Front government of the Spanish
Republic. As a consequence, militiaghgaed together on both sides: on one hand the fascist
Nationalist faction, supported by Germany, Italy and Portugal, enadther hand, the
International Brigades, an international coalition composed of socialist, communist, anarchist

and republican volueers. The former benefitted from the flow of 70,000 Italian and 20,000
German troops who were recognised as soldiersgaigtih a number of volunteers in search

for adventure or inspired by the aobmmunist guerrill&. Besides, they fought for the @eice

of the Christian Church who was threatened by the Communist ¥alues

The latter outclassed the fascist faction becaeserds estimated about 35,08060,000

foreign fighters enlisted in the International Brigades, coming from Hungary, England, Italy,
Austria, France and Poland. They were primarily driven by the ideolelgich entailed a

global conflict against fascisithe volunteers depicted the war as a moral duty; thus, they were
ready to sacrifice themselves for the cause of defending democracy against fascism, protecting
the oppressed against the fascist oppressarprviding social justice. In contrast to thep

conflicts in which foreign fighters shared ethnic links with the local rebels, in Spain the

® Malet D.(2013),0p. cit.,p. 90.
101vi, p. 68.

1 Flores M, op. cit, p. 40.

12 Malet D.(2013),0p. cit.,p. 117.

11



volunteers were led by ideological affiliations. They did not share with Spanish forces any

historical, lingustic or sectarian ties; still, they interveneditfend an identity under attaék

To sum up, the volunteers are lumped together by the same approach to recruitment message,

namel vy by framing distant ci vil caooffal i ct s
transnational community of which both tHereign recruits and local insurgents are
me mb &rThig entails that the fighters share a connection with the rebels whose victory is

deemed as crucial to their interests.

13 |vi, p. 108.
14 Malet D.(2013),0p. cit.,p. 4.
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2. The global jihadism and the transition from foreign fighters to foreign

terrorist fighters.

2.1 The Afghan war and the birth of the mujahideen

It was the Afghan war which changed completely the perception of the foreign volunteers due
to the high number of recrgiand also due to their religious beliefs. An historical oesvwis
necessary because of the importance of this war. In 1978 Afghanistan saw the military coup of
a Marxist party, the People’ s Democratic Part
pro-Soviet government, reaching out to Islamist uprising. Islaffghans were truly believers

and they were keen to that Islamic Revolution whom a year later Iran was able to fulfil. This in
turn generated assistance to Communists from Soviet Union. Howleeesituation worsened

in September 1979 when the Afghan jmteat, Mohammad Taraki, was assassinated and his
deputy, Hafizullah Amin, took over. Soviet Union started worrying about this new government,
accused of pursuing an extreme Markighinist polcy and of being backed by United States.

On Christmas Eve 197%oviet Union intervened in Afghanistan with the purpose of
overthrowing the Afghan government and setting up a Communist leadership which complied

with the Soviediktatand was more capablé tackling the Islamist phenomenon.

This war represented a dikation struggle for the Islamists against the aggressor and constituted
the birth of thenujahideenthe Islamist fighter who defended his country against Soviet Union.
Mujahideenrliterally means a person who perforjitead, one of the sixth pillars of lam. The
termjihad comes from the Arab rogahd andbasically refers to a struggle or an effort &1 g
through difficult and serious problefsYet, it contains multiple meanings. Indeed, the Quran
distinguishes three different typesjifad: Jihad alAkbar, Jihad atKabir, Jihad atAsghar
respectively the greatest jihad, the major jihad and therl@ghad. The first one implies the
self-purification, the subsequent one entails the propagation of the truth, which is embodied by
the Islamic messagesna the last one is a defensive battle against oppressors and non

believerst® which is considered asot mandatory upon each Muslim. Therefalidadis not

IRamlan R., Erwinsyahbana T., Hakim Nhe concept of Jihad in Islab®SR Journal of Humanities and Social
Science Volume 2lIssue 9 Ver. 7, September 2016, p. 36.

16 Bakircioglu O., A Socielegal Analysis of the concept of Jihatihe International and @uparative Law
Quarterly, Vol. 59, No. 2, April 2010, pp. 44310, p. 424.

13



only an external struggle against the enemies of Muslim but it is also an internal one to avoid

tempations and become a better Musiim

In addition, Islamic law distinguishes two types of extejimald: the offensive jihadibad al-

talab) is performed to expand the Islamic law and civility in Ber al-Harb'®, the defensive

jihad (ihad al-d a f aidpies that, whether a Muslim territory is attacked by an aggressor,
Muslims have the obligatiomtdefend themselves and to protect the faith. The defensive jihad
foll ows the dod%ambaddiedénthe Qurdnjwvhich stafe@ard” t haot you K
the | ife which Al Il ah Ralkis nmeand that whatlcer teekistsas av e b
just cause, a war could be considered just. Accordingly, Muslim could fight against the
aggressor because the external aggression is deemed as a just ¢auitsea T$also contained

i n anot her v e mpamissianfto fighh ie giv@tth@se against whom war is

ma d?%which allows Muslims to fight against ndoelievers, satisfying one condition, namely
self-defence. In addition, in the Quran there aome verses which clarify the other conditions

which need to be satisfied and thegslzally reflect the requirements of thast war theory:

the necessity and the proportionality. Tjiiad should be proportionate to the defence of the

Muslim communriy and should be carried out as a last resort me&sure

In Afghanistan, the defensiyiilad saw its first application from the Afghamujahideenvho
decided to fight locally against the Soviet invader in order to defend the country and to protect
their own freedom. They were members of militias, led by local warlords, usually unskilled,
ethnically diversified because there were Pashtun, Tajik, Hazara and at first they were not
coordinated in their response to Soviet Union. Their uprising was a natianadigtit against

a Marxist regime in which the Soviet repression was only instrumiantihforcing their faith

17 Gruppo di lavoro 67° Sessione Ordinaria e 15%sime SpecialeDal mujahidismo ai foreign fighters.
Dinamiche, profili, attori e modelli organizzativi debmbattentismo tra il XX e il XXI secol@entro Alti Studi

per la Difesa, p. 5.

8Daral-Harbi s considered as “t hdrefereto allithe landyin which Ishamic lawis ¢ h a o
not in charge in contrast @ar al-Islamwhi ch irsi t“drhye dferpeace”. The | atter
lands in which th&@urandominates. In addition, a difference relies on the factBlaatal-Harb is inhabited by

infidels or nonbelievers whereas iDar al-Islamthe Ummat allslam,the community of Isimic people, resides.

The relation between the two territories is based undoubtedly on war: irdaeal-Harb is ruled by an

illegitimate governrent due to the origin of its power which is not Allah, coupled with the fact that some territories,

which were part oDar al-Islam,are now part of th®ar al-Harb. This entails that Muslims have the obligation

to wage var against these infidelsinordero enf or ce t h%hari§watldwsdle. name (t he

19 The Just war theory was envisaged firstly by the Article 51 of the United Nations Charter which allows States

to wage war only in selfiefence.

2OSuratAFAn ‘“‘am 6: 152

2% Surat AFHajj 22:40.

22 Bakircioglu O.,0p. cit, p. 426.
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and increasing the numbers of fightérd.ater, themujahideencombined their forces in the

| sl amic Unity of Af ghmimiofs19848* mhich wad mada tpiofdtlee n i n
armies of the seven main Afghan warlérd3hese armies were composed of young soldiers,

usually remunerated, which relied on the support of the population and on the knowledge of the

territory.

2.2The Arab Afghansad t heir Acall for Jihado

The invasion of Afghanistan by Soviet Union caused different reactions in the international
community. On one hand, in a Cold war scenario this was the whole point of the US
administration calling themujahideenasii f r e e d to en?® sinil gohsidering th&oviet

invasion as a serious threat to peace. The US President, Jimmy Carter, accused 3SR of
deliberate effort of a powerful atheistic government to subjugate an independent Islamic

p e o B’l Peesident Ronald Reagan went Hiert describing the Afghaini g h t defedingg s “
principles of independence and freedof that

thus the country decided to give them military and technical assistance.

On the other hand, the Muslim worntdrceived the Sovieh g gr essc ahhl as&®m Ji ha
entailing that all Muslims have the responsibility to defend Afghanistan, being a Muslim
territory. Arab countries started showing solidarity and providing military, technical, financial,
economic and tmanitarian assighce and Pakistan was the pivotal country because it
appointed thenadrassasieligious schools, to recruit young soldiers in order to encourage them

to travel to Afghanistan to join thgad®C. In this context, one may frame the figufedbdullah

Yusuf Azzam, a Palestiniasheikh,who was the leader of a network supporting Afghan
mujahideenlocated in Pakistan and a key player in mobilizing volunteers, planning and

organizing their travel to Afghanistan and in inspiring their acts. lshd@é2zam produced

23 Siddigi M.1., Afghan Conflicts and Soviet InterventibriPerception, Reality and ResolutiogBeoJournal, Vol.
18, No. 2, March 1989, p. 128.

24 vi, p. 129.

25 Gruppo di lavoro 67° Sessionediaria e 15° Sessione Specialp, cit., p. 6.

26 Malet D., (2013)pp. cit.,p. 162.

2T'Westad O.A.The Cold War: A world of historBLLEN LANE, 2017, p. 495.

28 Proclamation 4098 Afghanistan Day, March 10, 1982.

29 Basileo D.From Foreign Fighterso Foreign Terrorist FightersSicuezza, Terrorismo, Societa, 2017, p. 137.
30 Donnelly M.G., Sanderson T.M, Fellman, Foreign fighters in historyCenter for Strategic & International
Studies, April 2017, p. 3.
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recruitment literature since 1982, declaring the necessity of the Muslim unity due to the serious

threat theummahwas facing.

In Join the Caravar{1987), Azzam considered Afghanistan as one front in an everlasting war
against Muslimsnwhichunbelieve s had destroyed their territc
br ot her s 3aandihe snursetated sixteen reasons to perpétratk including that
fighting is nethesBrgbehi evdes ¢brmgthosewhdo mi na
areoppressed % et thh sheikhatso draposed inThe Defence of Muslim
Territories: The First Obligation after Imafi979)a legal justification to persuade Muslims to

join the Afghanjihad, namely th& a r d fighang was no dnger regardeds a collective

duty (ard kifaya)in which obligations could be fulfilled by a group of Muslims on the behalf

of the Muslim community but as an individual duty whom each Muslim must®idétis

means that th@ghad is a duty incumbent upoeach Muslim, not just the inhabitants of the

oppressed lands and it is eternal, necessary to be a Muslim.

The Azzam s propaganda was successful enough
Afghanjihad, the secalledArab Aghanswhich came from Midle East, North Africa, North

America and Southeast Asia. There is disagreement over the figures of the foreign fighters in
Afghanistan which are estimated between 5.000 and 20.000 comPatants decade.

However, it is possilel to make a distinction amng three phases: in the first one (1971984),

a few were the fighters who travelled to Afghanistan mainly to give humanitarian assistance
whereas in the following phase (19841989), the numbers of fighters increased duthéo

activism of Abdullah &zam. The influx of foreign fighters reached its peak in the last phase
(1989-1992) in which they benefitted from the training camps in Pakstan

The Arab Afghans were usually young, members of the -feassured social clags and
excluded at home, tis suffering a social marginalization in their own country. Nonetheless,
there exists an opposition between the Arabs from Africa which respected thenadyovened
characteristics and the Arabs from the Gulf States, which weadthy*’. They adhered tde

31 Basileo D, op. cit, p. 137.

32 Azzam A.,Join the caravan]987, p. 4.

33Wiktorowicz Q.,A genealogy of radical IslanStudies in Conflict&Terrorism, Volume 28, 209%sue 2, p.84.

34 This was the assessment of Thomas Hegghammer (2011) in contrast to David Malet (2013) whictedonside
Arab Afghans as a group of 4000 cortgrds coming from South Asia, Malaysia, Africa and some were
Westerners.

25 Hafez M.M,Jihad after Iraq: Lessons from the Arab Afghaggidies in Conflict&Terrasm, 2009, 32:2, p. 75.

% Ibidem.

37 Malet D. (2013, op. cit.,p. 176.
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jihad due to various motivations which can be classified in five categories: religious fulfilment,
employment opportunities, adventure, safe heaven or military trdnifgtually, there was
also a handful of neMuslims wio travelled to Afghanistan iorder to defeat Soviet Union in

the key to antcommunisn®.

The small size of Arab Afghans matched with their little impact on the battlefield. Firstly, their
arrival in Afghanistan was subsequent to major victories ofntbghideenagainst Soviet
Unionjsecondly, they were disregarded by the Af

guest s and no%® Thawh, théy adhigvedwgeeatar iesults ¢ 'the creation of a
transnational network of combatants who werking not only to travel to onflict zones in
defence of the oppressed Muslim population but also to promotghtdeein their home
countries and in the training of some leaders who shortly after advanced the Muslim cause.
Among them, Usama bin Ladetoed out as a recruit who tooklantage of the connections

with Azzam and other leaders to constitute his militant organization, waging war against the

unbelievers, namely the Americans.

After the departure of Soviet troops from Afghanistan in Februa89,leven though this period
amaunted to the apex of influx in foreign fighters, some decided to return to their home
countries where they engaged in local strugffies where they acted as facilitatorgjibfadist
movement; others participated in other war theatres in which Muslinesfighting theijihad,
namely Bosnia and Chechnya. Here the figures were smaller with about-120000 Arab
Afghans who travelled to Bosnia since September 1992, becoming fudlgramed in the
Bosnian arm§? and at most 300 fighters who joined Chedmynsurgents since 1994.

2.3 The new category of foreign fighters and the birth of ISIL.

Afghanistan represented a critical juncture in the birth of the figure of Muslim foreign fighters
as combatants willing to leave their country of origin and travéthe war scenario in order to

aid their brothers. However, after the Afghan war, the qoafeforeign fighters as a combatant

38 vi., p. 171.

39 | bidem.

40 vi, p. 179.

41 Donnelly M.G., Sanderson T.M., Fellman @p. cit.,,p. 5.
42 Malet D.(2013),0p. cit.,p. 188.
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who joins a nosstate armed group in an armed conflict mainly due to the defence of freedom
of the inhabitants was inapprogieé to explain a new wave of foreign fighters which are
commonly called as foreign terrorigghters. These fighters are basically those who decided to
participate in the terrorist activities of A)aeda in the first place and then in the actions of the
Islamic State of Iraq and the Levant (ISIL) and they are defined by the UN Security Council
Resolutions 2178/2014 as:

Aindividuals who travel to a State other tha
purpose of the perpetration, planning or paeation of, or participation in, terrorist acts or the

providing orreceivingof er r ori st training, including in c¢t

The definition reiterates some elements of the definition of foreign fighter but inserts the idea
that partcipation in the armed conflict is not a necessary requirement to label fightenrgign
terrorist fighters. Indeed, foreign terrorist fighters are defined by terrorism, namely the
perpetration, planning and participation in terrorist acts as well atetiaist training and
financing?* Actually, the travel or the attempt to tedto the conflict zone is sufficient to treat

them as terrorists because this status is acquired in the preparatofy.phase

The transition from foreign fighters to foreign renist fighters could be explained as the
consequence of some significant chest first of all, the passage fromhadismto global
jihadismwhich was perpetrated by Usama bin Laden and then proposed by Abu Musab al
Zargawi, the leader of AQaeda in Iragthe forerunner of ISIL. Secondly, ISIL was pivotal to

this transition becaes it recruited thousands of peopl e
every Musl i m c dlhatlditisre thexcentemmgorsry foraign fighters make use

of terrorisn in their war against stater nonstate parties in contrast to the oldefign fighters

who fought with conventional methddsLastly, foreign terrorist fighters activate thecalled

“bl owback effect whi ¢ h ¢ on gcoantnsof aridin whdreo s e f i
they may perpetrate terrorist attacks or perfaadiaqalization activities as well as any ancillary
activities. This was completely absent in the firatjahideenwho usually returned to their

home country peacefully, reintegragim the society.

43 UN Doc. S/RES/2178 (2014), 24 September 2014, para 2.

44 Bilkova V., Foreign Terrorist Fighters and International La@roningenJournal of International Law, Vol. 6,
No. 1, 2018, p. 5.

45 |bidem.

46 Basileo D, op. cit.,p. 147.

47 Sinkkonen T.War on two fronts, the Eu perspective on the foreign terrorist fighters of FHIA Briefing
Paper 166, January 2015, p. 3.
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The legacy of Afghanistan laboratory was embodied by the doctrjitedfsmwhich declared

the need of the Muslim community to stand up against the infidels and envisaged an Islamist
unity against the oppressors. However, Usama birhagét up AlQaedagoing further than

the Azzam’ s militant organi zations in decl ar
each Muslim to “a gl obal “ijtndlenger imglied la oonflict b or d e
against the local regimes butaagst the West, gecially United States which threatened the

survival of the Muslim communify. This represented a watershed in the expansion of global

jihadismwhich laid the foundation for the creation of the Islamic State of Iraq and the Levant.

ISIL derives from andlamist organization established byZargawi in 1999 by the name of

J a ma -%aahid wallJihad(JTWJ), a Sunni group operating in the Newttest of Iraq. Al
Zarqawi was an advocate of tBalafilslam, a political ideology founded a@he idea of purit

of the initial Islam and on the necessity of the purification of the Islamic world considered as
populated by unbelievers embodied by the SRfitds 2004 JTWJ turned into an offshoot of
al-Qaeda, called a n zi m QhadifiBitadal-Rafidayn,conmonly known as aQaeda

in Irag (AQI) with the purpose of creating an Islamic caliphate which would have fought against
both norMuslims and Shiites. The leadership of &argawi did not last long: in 2006 he was
killed and he was succeed by Abu Omaal-Baghdadi who decided to merge its militant
organization with other jihadist groups, setting up the Islamic State of Iraé’(ISHce Abu
Omar aiBaghdadi died in 2010, Abu Bakr-Baghdadi took over and he gave impetus to the
expansionis into Syria vihich culminated on April 2013 when he declared the birth of the
Islamic State of Iraq and the Levant (ISIL), including also Jabhhluata, an organization
performing thgihad in Syria. AFQaeda rejected this decision and in February 26pdrted

the shism between JabhatBlusra and ISIL as well as the disaffiliation between ISIL and al
Qaeda’.

48 Maggiolini P., Dal jihad al jihadismo: militanza e lotta armata tra XX e XXI secoialihad e Terrorismo: Da
da-Qa’ida all 1 SI S: storia di un nemico che cambi a, a
49 Hegghammer T Global Jihadism after the Iraq Walvjiddle East Journal, Vol. 60, No. 1, 2006, p. 13. For the
clash between Islam and West, see also Semué . H u ©he Clask of €iwilizations and the Remaking of
the Worll18930r der 0,

50 Orsini A., ISIS: i terroristi piu fortunati del mondo e tuttdd che & stato fatto per favorirlMilano, Rizzoli,
2016, p. 122.

51 Donnelly M.G., Sanderson T.M, F@an Z.,op. cit., p. 18.

52 Orsini A. (2016),0p.cit, p. 127.

%A1 SI'S is not a 4ihadgrauh wehhve holorganigesianal ratdtship with it, and the group
i's not responsAliRbhedhds iGesea al Raxbossnaai @ajdatdlikad antd thee
Islamic State of Irag and-&8 h a m;F&jr Madia, February 2, 2014.
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Shortly thereafter, ABaghdadi proclaimed the birth of the CaliphateJune 2014 after the
conquest of Mosul, ascending the role of caliphAmir akMu émmit he “ | eader f or
e v er y w.hatBaghtadi sponsored a new radiGalafismwhich combined the idea of

purity with the obligation for each Muslim to perfojihad against the infidels, embodied by

the Western countries, the Arab irags accusedf collusion with the latter, the conservative
Muslims who did not believe in the exterfialad and also against other jihadist groups as Al

Qaeda and alNusra who dismissed the superiority of the caliphate. In addition, ISIL embraced

the idea that fighing is the reajihad which could justify the murder of civilians, prisoners and

hostages along with the use of weapons of mass destruction (WMD) and the matyrdom

The caliphate included large sections of Syria and Iraq and took the stzapetidstate based

on the Islanic law (thesharia), built on a hierarchical system with decisiomaking apparatus

and judiciary which administered territories, provided salaries, enforced Islantit dad

relied on the taxes and the oil supplies in otdenake the system functioneBides, it strove

for the creation of a welfare system which d
healtR’. The transition from terrorist organization to statehood represented the underlying
cause of the greatfinx of foreign fighters whichoined ISIL in its military activities as well

as in the building of the caliphate.

54 Basileo D.,op.cit p.149.

% Rabasa A.Benard C, Eurojihad: Patterns of Islamist Radicalization and Terrorism in Euydpambridge
University press, 2014, p. 33.

56 Donnelly M.G., Sanderson T.M, Fellmand. cit, p. 23.

57 Orsini A. (2016),0p.cit.,p. 97.
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3. Foreign terrorist fighters in Syria: features and motivations.

3.1 Statistics.

As mentioned below, foreign terrorist fighters ag a new phenomenon but the figures of

those travelling to Syria and Iraq are unprecedented and they exceed the numbers of previous

conflicts. Indeed, in less than four years, the Syrian war has overicoteems of foreign

combatants the Afghan war whiekperienced a tepear influx®, More than 42,008 were the

foreign terrorist fighters who travelled to Syria and to Iraq before and after the declaration of
Al-Baghdadi in 2014. Yet, if in June 2014 t8eufan Grougeport identified about 12,000

foreign fighters, the birth of the caliphate boosted the departures which more than doubled in

less than eighteen monfAsurning to 31,000.

Table 1. ISIL foreign fighters by country.

Count Count
Country Official Mon-Official Country Official Non-Official

1. Tunisia 6,000 7,000 26, Spain 133 250
i Saudi Arabia 2,500 - 7. Canada 130 -
3. Russia 2,400 2B, Denmark 125 125
4. Turkey 2,100 - h. Aurstralia 120 255
5. Jordan 2,000 2,500 30, Arerbaijan 104 216
(% France 1.700 2,500 31. Malaysia 1040 -
7. Moroooo 1.200 1.500 32, Philippines 1040 -
B. Lebanon S - 33. Albania 90 150
9. Ermany Tl 34. Itady By -
0. United Kingdom Tl - 35. Morway 81 &0
11. Indonesia T 500 3. Finland O BS
12. Eqgypt SO0 1,000 37. Pakistan Fo 330
13. Belgium 470 470 3E. Sudan O 100
14, Tajikistan 386 - 35, Switzerland 57 -
15. Bosnia 330 217 <. Israel 50 -
16. Aurstria L] 233 41. Ireland 30 30
17. China 300 - 42, India 23 45
18. Kazakhstan L] - 43. Mew Jealand T [ ]
9. Sweden 300 300 44, Bracil 3 -
20. Kosowvo 232 - 45. Madagascar 3

21. Metherlands 220 210 A, Singapore i

22, Maldives 2000 &0 47. Cambodia 1

23, Algeria 170 225 48, Moldowva 1

24, United States 150 250 45, Romania 1

25. Macedonia 1446 100 50. South Africa 1

Note: Based on data from The Soufan Group (2015).

58 Dambruoso S Jihad. La rispost italiana al terrorismo: le sanzioni e le inchieste giudiziaB@KE Giuridica
Editrice, 28, p. XI.

59 RAN Manual,Responses to returnees: foreign terrorist fighters and their famRiadicalization Awareness

Network, July 2017, p. 15.

60 The SoufarGroup,Foreign Fighters: an updated assessment of the flow of foreign fighters into Sytimand
December 2015, p. 4.
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Foreign terrorist fightersifier on the basis of the country of origin: they come from more than
110 countries, especially from MENA region, 20% is represented byeWiesountries and a
small percentage from Canada, New Zealand and Ehifiae Arab countries remain the
primary coutries of origin of foreign terrorist fighters in the Syrian war, led by Tunisia and
Saudi Arabia which are the largest sourceéigifters for ISIL, respectively with 6,000 and
2,500 individual®.

Western foreign fighters amount to around 5,000 but thersignificant differences between

United States and Europe as well as among European countries: on one hand, the percentage of
US foreign fighters is relatively low with about 250 departures to Syria and Iraq as of September
2015 whereas in Europe the LSfecruitment has been successful. Though, it has created two
groups of states: the ones who experienced a high mobilizatioe)yn&nance, Great Britain,
Germany and Belgium which account for 70% of these volunteers and the Southern Europe
countries, rerained backward. Indeed, France shows the highest number of fighters in Europe
with about 1,800 individuals, Great Britain and @any have 760 fighters each, and 470
volunteers come from Belgitih

On the other hand, Italy saw the departure of just 13%atant&*, many of which did not own

the Italian citizenship. Worth mentioning is the case of Russian Federation counting as of
September 2015 about 2,400 combatants. They come from the North Cau€dsershnya,
Dagestan and Ingushetiaa Muslim region wkth in the past have enjoyed a stream of Muslim

mujahideerduring the war of independeriée

61 Bakker E., Singleton MForeign Fighters in the Syria and Iraq Conflict: Statistics and Characteristics of a
Rapidly Growing Phenomen in Foreign Fighters under International Law and Beyond, De Guttry A. et al. (eds.),
T.M.C. Asser Press, The Hague, 2016, p. 16.

62 Bremmer |.,The top 5 countries where ISIS gets its foreign recrliitdE, April 14, 2017.

53 The Soufan Groump. cit, p. 12. Belgium has the highest ratio of foreign fighters to the population with about
50 per million people in contrast to France which stops at 30 per milBoarce ISPI).

64 Marone F., Olimpo M.|l problema dei foreign fighters catturati in SititSPI, 18 febbraio 2019.

5 Bremmer |, Art. cit.,, TIME.
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3.2 Western foreign fightersrad their motivations to travel to Syria and Iraq.

Foreign terrorist fighters could be classified on the basis of their countigigih between
Western foreign fighters and ndllestern foreign fighters. It is evident that the latter still
represents the majority in the contingent of foreign fighterschvigs moved by religious
reasons and the abowee nt i o n e gihad’.dloudh, théreohas been a great increase in
the number of the former which could not be explained by ethnic and religious links but needs

other motivation factors.

First of all, itshould be clarified that Western foreign fighters do not fall into a speciégoey

but they include European veterans from the first wave of jihadism, converts, young second
third-generation immigrants and local jihadists. However, some charéicercould be
identified. First of all, the majority of the contemporary forefigiters are male between 18
and 25 years old with a little percentage of minors and only 17% of females in the total
contingent of foreign fightef& They usuallypossess neither a previous experience on the
battleground nor military skills but they untkke a short military training when they reach the

war scenari®.

Western foreign fighters do not share the same motivation to fight overseas: some feel empathy
for Muslim victims, other adhere to an ideology and still others are motivated by thefeearch

an identity and meaning. In the first case, individuals are affected by the images of the cruel
and barbarous atrocities committed in the war which elicit aotiemal reaction of outrage
towards the perpetrators as well as the Western countriesedagfusomplicity®. Therefore,

they decide to travel to war zones in order to stop the violence and to aid the Muslim which are
considered as victims of injustidéor instance, the mother of a deceased Canadiarfitbiter

affirmed that his son left fdhe need of protecting women and children in danger:

AHI s i nitial intentions were to help women an
beingtortureda nd mur der ed, and raped, nobody is doin
believed thakven killing others was justified to save all these women and children who were

victims and who coul d®not stand up for themse

66 Boutin B., Chauzal GDorsey J., Jegerings M., Paulussen C., Pohl J., Reed A., Zavdgtir&ign Fighters
Phenomenon in the European Union: Profiles, Threats & Poli¢®8T — The Hague, Apti2016, p. 51.

57 Foreign Fighters from Western countries in the ranks of the refgzinizations affiliated with AQaeda and
the global jihad in SyriaThe Meir Amit Intelligence and Terrorism Information Centre, January 2014, p. 6.

68 Frenett R., Silvenan T.,Foreign Fighters: Motivations for Travel to Foreign Conflicis,De Guttryet al.
(eds.), Foreign Fighters under International Law and Beyond, T.M.C. Asser Press, The Hague, 2016, p. 66.
89vi, p. 67.

23



It is important to stres$ié fact that empathy is not the primary motivation of the travel, even
though it is the factomore susceptible to ISIL propaganda which manipulates the reality in

order to encourage individuals to fight

Besides, foreign fighters could travel to Sysecause of their adherence to an ideology, namely
the belief on th@had as the individual dytof each Muslim. However, they range in a spectrum
from the *“ t}whoearelceenimites voahe building of the Caliphate, to those who
embrace the idd#ogy in the battleground. In the middle there are the fighters who leave for the
search of idetity, being the ideology only a secondary factor. In certain cases, the ideology
does not pertain religion but it is related to politics or morality in whiehdbligation is to

defend Muslim community from the Syrian government led by Bashassdd>.

The third type of for ei g’thdse whtfeetautsiders in theirt he *
homeland and they search for an identity. These indivigual$érustrated because they do not

have a specific role in society as well as they lack a meaniliig. They mature a sense of

isolation, loneliness and bewilderment because of the alienation from the society and they are
potential targets for ISIL pr@ganda which is capable of offering them a purpose: the creation

of a new state based on justigadaon the Islamic law where Muslim could be finally ffee

Joining ISIL in the battlefield grows into an adventure which gives a meaning to their life and

offsets the boredom and the emptiness of their previous life.

In addition, foreign fighters usuallgject the values of the society in which they live, thereby

the redefinition of their identity involves the pursuit of a community which guarantees them a
sense of belonging. They find it in the Muslim community, ginemahjn which members are

bound byhe brotherhood and solidarity and the

individual s ones as opposed to erhsecieBPuper fic

These reasons are unable to explain all the typologies of volunteers fightingana8yeh
include al so {°whkich hadeesaffered partéiceldr aursa’ and struggle with

depression and mental health issues, thus recognizéngéntyrdom in the Syrian war as a

0vi, p. 66.

"1 Basileo D, op.cit.,p. 142.

2 United Nations Office of CountéFerrorism,Enhancing the Understanding of the Foreign Terrorist Fighters
Phenomenon in Syriduly 2017, p. 35.

73 Tucker P., Defense Oné/hy Join ISIS? How Fighters Respond When You Ask, TieAtlantic, December
9, 2015.

74 Dambruoso Sgp. cit.,p. XXII.

S Frenett R., Silverman.Top. cit.,p. 73.

"6 Tucker P., Defense Onatt. cit.
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glorious way to end the life. There are also fighters who aractgtt by the social climbing
accomplished through the heroic actions in the battlefield or by the rewards of the war, whether

they are money, land or paise’.

Two are the main categories in which one could differentiate foreign fighters: converts and
secondgeneration immigrants. On one hand, converts represent around 25% of jihadidts

are embodied by Western individuals, Christian or atheists, without any kinship with the
Syrian peopl e, who in a short tyiatteedingllocalc ov er
mosques and religious places, convert, radicalize and enlist jih#dist groups, ripe for the
departure or for terrorist attacks in the homeland. The conversion entails not just new values

and beliefs but also new manners of dressagjng and drinking.

On the other hand, there are the sons of Muslim immigravite, are Western citizens,
supposedly integrated due to their secular hadetéactoon the fringes of the European society.
Their level of education can vary on the badishe country of origin as well as their family
background: some come from a dimgancial situation which prevents them from schooling
whereas others belong to middiess families and they have a higher educftiofhese
individuals feel alienated itheir home country due to the lack of integration or unemployment.
They search fotheir own identity because they do not belong to the traditional society of their
parents but they also do not fit with the values and the culture of the modern Eurapegn so
in which they liv.. Their new identity is represented by ISIL and ip&ceived as way of

di sregarding both societi-esenwbea¥® shéesdindwidual® ul d b
are born in a Muslim family but they are not devout nor theyeha full knowledge of their

parent al religion, -bbhos bhewuaeetegmedthbnanact
Islanf3,

7 Schmid A.P., Tinnes JEoreign (Terrorist) Fighters with IS: A European Perspectivéernational Centre for
CounterTerrorism,The Hague, December 2015, p. 36.

"8 Roy O.,Who are the new jihadisThe Guardian, April 13, 2017.

79 Dambruoso Sgp. cit.,p. XVIII.

80Schmid A.P., Tinnes Jop. cit, p. 35.

81 Abdelmalek Sayad describeshi s s i t app i a n anavkichezoadyeneration immigrants feel a
physical absence from their place of birth and a social absence from the place in which they live. They feel
misplaced and they could react in two ways: rebellion againssdbiety in order to achieve an identity or
asimilation to appease other peopleee Sayad ALa doppia assenza. Dall e il lu
sof ferenze Raffdello&ortimaEditpre,avilang, 2002.

82 Dambruoso Sgp.cit.,p. XVIII.

83 |bidem.
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It should be recalled that a proportion of the Western foreign fighters is represented by women
joining the Islamic StateFigures show that as of July 2018, 550 woffi¢ravelled to the
conflict zores, even though it is quite impossible to draw up a profile of the women supporting
ISIL due to the lack of available data but there are some common features, which basically are
the age and the background. Indeed, they are young girls between 16 aadigiters of
Muslim immigrants or converts. They travel mostly with their husband and offspring but in

some cases they move alone or with female frf&nds

Marriage is wrongly condered as the main motivation factor because they follow their

husbandorthy ar e attr act e d® whyencowane themdornsvelhardih oy s

order to build families. It is clear that women are crucial to the building of a permanent society

and ISL needs them in order to raise the new generation of fighters,#telse d “ |1 i ons o f
Cal i fflaast avel | as to create the state’s infras
ItisalsotruethatABaghdadi s cal | t mhtasbécauserwomen figletisg o u t

was forbidden in the Islamic St8téut he encouraged them to remain at home as wives and

mothers.

Notwithstanding, women have other motivational factors whom they share with men: the anger
toward the injustices suffered uslims is the first reason to join the Islamic State. They
perceive theimmalunder attack and blame the West about being helpless and accomplice, thus
leaving their society to help the Syrian people and stop their sorrows. In addition, female ISIL
suppoters suffer an identity crisis which is the-pgoduct of frustration wh the Western

culture, discrimination and abuse, moving them to \jiead as the answer and as the meaning

of their 1ife®. There is no shortage of women fighters who see jihad assanal duty which

obliges them to join the Islamic State and to ashestexpansion of Caliphate. Among them,

some are moved by violence and intolerance t
to fight™.

84 Peresin A.Why Women from the Wese Joining ISISin Special Issue on Female Migration to ISIS, Volume

56, Issue 22, Cambridge University press, November 2018, p. 33.

85 |bidem.

86 Basileo D.,op. cit.,p. 144,

87 Peresin A.pp. cit, p. 35.

88t should be noted that in 2017théla mi ¢ St ate’ s newspaper, Naba, has pu
Women in waging jihad against the enemy” which calle
jihad is an individuatiuty for women who must be willing to fight in thame of Allah. See Katz Rdow do we

know | SI'S is | osing? NbBheWashinygten Pass, KNoavempper y@dode n t o f i ght o,
89 Peresin A.pop. cit.,p. 34.
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To sum up, ISIS has carried out a sigrafit campaign of recruitment of women and young
girls in order to persade them to join their organization, presenting the Caliphate as safe place
in which they could live freely. Indeed, the Islamic State was focused particularly on smart and
high-skilled women who were able to perform key duties, namely providing the nelfa
services or instilling the moral beliéfsin parallel, women were captivated by the opportunity

of a social upgrade in the Syrian lands as opposed to the confinement in the West.

3.3 Radicalization patterns. The DRIA model.

The high number of forgn terrorist fighters as well as the threat they posed in Europe have
substantiated the increase in the studies over the radicalization which are no longer focused in
dealing with the ggst i on “ why?” but i n explaining the

individual becomes fascinated by Islam and turns into a terrorist.

First of al |, the radicalization is viewed
transformation fromonecod i t i o n % The keyfeatute mvolves the extremism since

the radicalized individuals acquire extremist ideas which are opposed to the domin&ht ones
The process of radicalization materialises in the variation of the value system of the individua
who abandons the democratic beliefs of the Western societiettaee the radical values of

the Islam and the strict rules of thigaria law This entails that radicalization is a resocialization
proces¥ because the jihadist experiences a rebirthhalgh the pathways of radicalization

are manifold, all the scholars agree on the features of the individual who apprjdzexdiest

he is frustrated with his life, he does not identify with the surroundiogety and deprecates

the governmental polici&s This situation is characterised by an identity crisis which is settled

by the Islamist ideology.

% Peres A., op. cit, p. 36.

92 Christmann K.PreventingReligious Radicalization and Violent Extremism: A Systematic Review of Research
Evidence,Youth Justice Board for England and Wales, 2012, p. 10.

%Bennett, N.One Mands Radi cal : atfameAustaianiCouatériero@sin PaiagecDity b
Challenges, Vol. 15, No. 1, 2019, p. 48.

94 Orsini A., What Everybody Should Know about Radicalization and the DRIA M8tledies in Conflict &
Terrorism, 2020, p. 1.

9 Precht T, Homegrown terrorismrad Islamist radicalization in Europe: From conversito terrorism,Danish
Ministry of Justice, December 2007, p. 32.
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The pace of the radicalization depends on how the individuals radicalize, even though the
introduction of he social networks has accelerated the procedshas created a wide and
anonymous community of radic¥isindeed, nowadays social networks represent the principal

means of recruitment which relies upon the speed and the extent of the audience, targeting
people differing on the basis of gender, agaginribackground and motivatidn ISIL avails

of this strategy whi%cadnrathes receuinent eadhpaigns sargetiogw c a s |
subpopulations and tailored to their characteristics and nedtshé\online platforms are

employed: images and \eds are posted on YouTube as well as forums are crucial to the
creation of debates among recruiters and recruits in order to teach, provide training and plan

terrorist activities.

In addition,scholars assume that the process consists of some speciideatfiable phases

which transform the individual in a radical jihadist, willing either to fight in the battlefield or

to perpetrate terrorist activities in the home country. Nonethelessrazaddisagree on the

number of the phases along withthedywac s whi ch justifies the rac
t o Te r%doawn by Moghaddam is the most sophisticated model to explain the
transformation of a Western individual into a foreifgghter. Moghaddam builds a pyramid

with six floors, in whichthe upward movement reduces both the size and the possibility to
disengag¥’. The ground floor is represented by a plurality of individuals which are suitable to
terrorism due to the injusticand the relative deprivation they perceive. In the next level,
individuals seek for settling this condition and they are shaped by some psychologicdffactors
which drive them to the second floor. The | a
which occurs through statements. From the third floor, the peorepfia moral engagement

is enhanced by the terrorist organization which approaches the individual and carries out its
propaganda to illustrate the evilness of the Western countries angtage them to join their

ideal society. The admission to the gpas achieved on the fourth floor which anticipates the

last level, e.g. the operational phase in which the terrorist is willing to execute attacks and to

kill others for the sake of IslalMoghaddam’ s model assumes that
deprv at i on, namel vy a condi tion i n whi ch I ndi
9 |bidem.

97 Weimann G.,The Emerging Role of Social Media in the Recruitment of Foreign Figier&uttry A. et al.
(eds.), Foreign Rihters under International Law and Beyond, T.M.Gsekdress, The Hague, 2016, p. 78.

%8 lvi, p. 81.

9 Moghaddam, F. M.The Staircase to TerrorisnPsychology of Terrorism, B. M. Bongar, M. Brown, L. E.
Beutler, J. N. Breckenridge, P. G. Zimbardo. Oxford University Press, 2007.

100 Christmann K.pp. cit, p. 16.

101 See more Orsinh. (2020),0p. cit, p. 2.
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themselves with those who have i®TheWes@gmni n so
society has failedo grant the individuals what they deserve in opposition to thedist

ideology which guarantees opportunities to improve their social status.

Mitchell Silber and Arvin Bhatt published in 2067 a radicalization model based on four

stages: preradicaligan, seltidentification, indoctrination and jihadization. Thesfirphase

defines the situation before the approach to jihadism, describing the background factors which
make the individual sensitive to the jihadist ideology. In the second place, tidesgification

requires a transition from the old identity to thea | a f i Il slam which stems
o p e n'* wefied as a crisis in which the individual calls into question his previous beliefs

and becomes recepti vtei veo mpeem ivrad "u eiss. tTrhieg ¢ eroe
political and persaa reasons. In the indoctrination phase, the individual adopts the jihadist
ideology and is persuaded of the necessity of the military action to support the Muslim
community. This stageses t he pr e s e ntevhodnfroduceshim to@group ofat or ”
radicals and help him deepen his ideological position. In the last phase, the individual, as a
member of a group, is ready to commit terrorist attacks and to comply with his individyal d

of jihad.

In this model, ideology plays a major role in explagihe radicalization in contrast to the
model of Marc Sageman which ascribes to group dynamics the trigger to radicalization.
According to Marc Sageman, the individual suffers frustredind exclusion which are satisfied

by the opening to Islam throughteractions with family and friendshffy, who have already

faced the radicalization process and are members of some terrorist cells. The scholar argues that
the violence is the outcome fafur phases, namely the moral outrage towards the harassment

of the Muslim community, the perceived war against Islam, the entanglement of personal

experiences which worsen the anger and the mobilization through neforks

The social influence is theuwx of the doctrine of Quintan Wiktorowicz in order to explain the
accesi on of the individual to Sal afi Il sl am. H

outset of a process, made up of four phases, which closes with the socialization. The latter

102 parida P. K.Globalization, Relative Depration and TerrorismSAGE, 2007, p. 130.

103 Sjlber M.D, Bhatt A.Radicalization in the West: the Homegrown Thrédw York City Police Department,
2007.

104 Orsini A. (2020).0p. cit p. 7.

105 |bidem.

106 Orsini A., op. cit.,p. 6.

107 Christmann K.pp. cit.,p. 13.
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rebuilds the identity of the individual through the connections withoaigmwhich smooths his
indoctrination and strengthens the identification among the militants, thus the individual

interests intertwine with the group interé$ts

Worth mentioning is t DRIA model which has been firstly devised by Alessandro Orsini in

his book on the Red Brigadd8wher e he drew up a new type of
vocation” which could be defined as an indiyv
to fulfil a spiritual missioA!®. This implies that the terrorist consecraés life to advocate a

cause and the preservation of his group prevails over his life and his iftér@sts concept

has been widened in subsequent works in which Orsini hagdjpis typology to the Western

fighters who decide to join ISIL, travelinto Syria and Irag or carrying out attacks in their

homeland.

The “terrorist by wvocation” embraces the ji
universe based on seven citiye categories: the radical catastrophism, the waiting for the end,

the dentification of the evil, the obsession with purification, the obsession with purity, the
exaltation of martyrdom or desire to be persecuted, the purification of the means tir®ugh

end'2 The terrorist is persuaded that distress and pain have overtirewrorld which is on

the verge of a catastrophe due to the actions of some people who must be exterminated. The
extermination provides with the eradication of moral corruptionvaitidthe protection of the

pristine individuals who accept to be persecutedrder to achieve the moral regeneration of

the world.According to Orsini, ideology is the trigger which moves the individual in the path

to violence and itis responsibleforh e  “ b i n ar y inovHieh the woddistdizidled t y

into two oppositesides, namely good and evil, influencing the choices of the terrorists.

The path to radicalization is characterized by four stages which forge the acronym DRIA: the
disintegraton of social identity and reconstruction of social identity through a radealogy
which constitute the cognitive radicalization as opposed to the violent radicalization which is

composed of the integration in a revolutionary sect and the alienationthe surrounding

108 Orsini A. (2020, op. cit.,p. 12.

109 Orsini A., Nodes S.JAnatomy of the Red Brigades: the religious naéetl of modern terroristsCornell
University Press, 2011.

110 Orsini A. (2020) op. cit.,p. 21.

111 Orsini A., Interview with a Terrorist by Vocation: A day among the Diehard Terrorists, Pagtlidies in
Conflict & Terrorism, 2013, p. 673.

12 Orsini A. (2020),0p. cit.,p. 24.

13 Qrsini A. (2011),0p. cit.,p. 17.
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world. The first phase arises from individuals who featimomarginality'4 a condition

characterized by the refusal of the social values and the doubt about their place in the society.

Personal traumas and failures as well as frustrawith its life bring to an existential crisis in
which the individual is reponsive to new values and is willing to set up a new identity through

a radical ideology.

Accordingly, the individual finds in thghadi ideology a reference to satisfy itser needs

along with a purpose in his life: fighting in the name of Allah gigemeaning to the life of
Western misplaced individuals who are banished in their society because they do not benefit
from the opportunities of their peét? This results in th reconstruction of the social identity
which is perceived as a rebirth, epitasd by the change of name and habits. In this context,
the cognitive radicalization, the phenomenon through which the individual acquires new radical

views on societ}/® is repaced by the violent radicalization.

Firstly, the jihadist starts searching tpoups of people who share his views in order to interact
and to strengthen his ideology. This occurs mostly on internet where communities have sprung
in which members exchaagviews, read Islamic writings, listen to the preaching of the
recruiters. Thicommunity could be real, based on facdace interactions, or virtual, found

on internet!’ but in both cases the individuals feel a connection with the other affiliates and
drift away from the Western society. Here, the last phase occurs in which theliredi

individual alienates from the surrounding society which is deemed as morally tcarmdp

becomes a terrorist. Or si ni stresses that
al i e n'4 tniwhioh” contacts with the Westerners are severed e r e a s t he
al i e n'dpraviden that the Western society is deprived of the influence imposed on the

jihadists in order to avoid disengagement.

14 Orsini A. (2016),0p. cit, p. 145.

115QOrsini A. (2020)0p. cit.,p. 24.

116 Neumann P.The trouble with radicalizationinternational Affairs (Royal Institute of International Affairs
1944), Vol. 89, No. 4, 2013, p. 875.

117 Qrsini A. (2016) op. cit.,p. 170.

118 Orsini A. (2020, op. cit, p. 25

119 bidem.
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4. The returnees and the blowback effect.

Hitherto foreign fighters have been examined in the lightheir travel to Syria and their
adhesion to Islamic State which impact on the course of the war since their intervention might
prolong it. However, the menace goes beyond the mere support on the torenndmpass the
phenomenon of * aslthe ehinaeedhlatTighterd erefit froendhe training abroad
and from the transitional networks to attack the Western courtriEsreign fighters turn into
veterans who may return to their homeland eitls in a third country in order to perpetrate
terrorist attacks as well as to facilitate the recruitment of other individuals or to create new
terrorist network$Y. I n t hi s c ajibagli,e ntt m & p Y¥2avacegatires arotind

them recruits in orer to further the globgihadism.Therefore, the risks related to the increase

in social tensions between Muslim community and the supremacist groups with the

consequence of enhancing the social polariz&on

As a matter of fact, not all of the foggi fighters, who go to the conflict zone, return tarthe
home country: some die in the battlefield or they are murdered by the heads of ISIL because
they no longer endorse the ideology; other could join Muslim insurgencies elsewhere and still
others decid to settle in Syria or Ird¢f. According to estimate§0% of the about 5,000
Westerners involving in the Syrian war have returned Réhimut the rates vary across
countries: in France, it is as low as 12%, in Germany it is 33%, in Denmark it is alosest ¢

to half whereas United Kingdom sees the half ofdtsign fighters coming back horté

FTFs returnees fall into different profiles depending on their experiences and motivations but
primarily, they could be distinguished on two generations: thedite is composed of men
who travelled to Syrian war in tinrAssad sensé’ and returned in 2013 2014 before the

120 Carenzi S Il ritorno dei foreign fighters europei: rischi e prospettii®pPI, Analysis No. 317, ottobre 2017, p.

4,

121 Krahenmann SKoreign Fighters under Internanal Law; Geneva Academy of International Humanitarian

Law and Human Rights, Briefing No. 7, October 2014, p. 12.

122 Carenzi S op. cit.,p. 5.

123 |bidem.

124 3chmid A.P., Tinnes. Jop. cit.,p. 29.

125 RAN Manual, op. cit., p. 15. Other figures point odhat theEU’ s aver age r et-24%n r at e
(Scherrer A The return of foreign fighter to EU soil: Epost evaluationf-uropean Parliament Research Service,

May 2018, p. 32).

126 Scherrer A.pp. cit.,p. 32.

127 Note that the Syrian war is the cogsence ofthe 2011 peaceful uprising against the government of the
President Bashar-#{ssad which turned into a civil war. Indeed, Assad suffocated the dissidents who replied with
the call to arms. A civil war broke out. This was worsened by the intéowenitthe international community with

Russia and Iran supporting Assad government while Western countries, Turkey and Arab states backing the rebels.
To these are added terrorist organizations as the Lebanese Hezbhollah which fought alongside théat®yrian S
forces and ISIL which fought for the creation of the Islamic State against both Assad and the rebels.
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emergence of ISIL due to disillusion; the current one includes ideologically committed fighters
who return with harmful intentioh€. They posess battle experience; they are trained to bear
arms and tay are welconnected with the jihadist networks. Male returnees have learnt combat
skills and have witnessed extreme violence whereas women are more prone to propaganda and
indoctrination of chitiren. Actually, there are also some children who have beeerely
indoctrinated and have been educated to combat roles from the ad€. dfudthermore,
motivation could differentiate returnees resulting in four categories: first of all, the
disillusionad, having suffered traumas, who flee the ISIL territoriesabee of the dire
conditions of the war zones; the opportunists who continue to uphold the ideology but are forced
to return home due to better living conditions in the West or due to healtmse#sen, there

are those who have been captured and retwrnedllingly in their homeland; finally, there are

the returnees who trigger the blowback effect since they arrive in the West with the intention
of perpetrating terrorist attacks and of creategorist cell$®.

The Soufan Group has categorized therretes on the basis of their level of risk, creating five
categories: the first one is made up of those who leave early or after only a short stay and were
never particularly integrated with 1Secondly, those who stayed longer, but did not agree with
evelthing that IS was doing. Indeed, they feel a sense of disillusionment with the ISIL
leadership even though they may share their goals. There are also fighters who had no qualms
about their roleor IS tactics and strategy but decided to move on. This nmikanthey could

reach other war scenario in order to fulfil their dutyjitad. In addition, some returnees
committed to IS are forced out by circumstances, such as the loss of territoeyearaptured

and sent to their home countries. They repreadhteat for they could represent a means of
radicalization in their Western society. Finally, those who were sent abroad by IS to fight for

the caliphate elsewhérg

Moving on to the effecti® rate of blowback in order to assess the real risk posed Wektern
community, Thomas Hegghammer carried out a research on the attacks betwee20990

and he noted that “No more than one in nine

128 RAN Manual,op. cit, p. 20.

129 Scherrer A.pp. cit.,p. 37.

130 Boncio A., Disfatta ISIS e Foreign fighters di ritorno: il caso italignisPI, Working Paer No 66, ottobre
2017, p. 7-8.

131 Barret R, Beyond the Caliphate: Foreign Fighter and the Threat of Retuyides Soufan Center, October
2017, p. 18- 21.
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th e W@ dtts & low percentage which is offset by the inseeia the effectiveness in attacks
perpetrated by veterans: plots come to execution are composed of 58% of veterans and the rate
for executed attacks with fatalities rises to 67%8n another survey of Hegghammer and Petter
Nesser for the period 20112015, 69 plots were examined resulting in one in four involving

at least one foreign fighter (sixteen out of 69) and in 9 of 16 plots there were fighters who
travelled to Syrian wat*. Recently, the attacks in the West have soared and the percentage of
terrorists with a foreign fighting experience is around 18%. They participate in the most lethal
attacks, namely January 2015 Charlie Hebdo attack, August 2015 Thalys train attack,
November2015 Paris attack, March 2016 Brussels bombings and July 2016 Ansbaaindpom
which took place in France, Belgium and Germany, the most affected countries in terms of
foreign fighter$®. Actually, the first case of blowback dates back to May 2014 wherdiMeh
Nemmouche opened fire against the Jewish Museum in Brussels, kilingdosons. He was

a foreign fighter who spent almost a year with ISIL in Syfidhe 2015 Paris attack represents

the most striking case of the blowback because 7 of 9 membéies gifdup of operatives were
foreign fighters which departed for Syria beame2013 and 2015. In addition, these returnees
recruited other 21 individuals for logistical support, 7 of which fought in Syria or Iraqg, notably
Najim Laachraou, who was one of ttigee terrorists in the 2016 Brussels attack whereas the
other two were sipped in Turkey in their route to Sytfa

To sum up, returnees represent a security threat because they could commit terrorist acts and
they are capable of recruiting other ratBda create terrorist cells. They become intermediaries
between the ISIL keders in Syria and the radicalized individuals who were unable to leave
(usually call ¥Inthelastperiod the thvaat ismersehed by the territorial
losses siiiered by IS which may trigger an increase in the number of attacks in thie We

132 Hegghammer T Should | Stay or Should | Go? Explaining Variation in Western Bhads 6ce Gehwedn
Domestic and Foreign fightingAmerican Political Science Review, Vol 107, No 1, February 2013, p. 10.

133 |bidem.

134 Schmid A.P., Tinnes Jop. cit, p. 31.

135Vidino L., Marone F., Entenmann Eear Thy Neighbor. Radicalization adihadist Attacks in the WesSPI,
June 2017, p. 60.

136 |vi, p. 34.

137 Cragin K.R.,The November 2015 Paris Attacks: the Impact of Foreign Fighter RetyrfRessign Policy
Research Institute, Spring 2017, p. 21319.

3¥The term “1| on e ividual$ \ihd acroe hieaws withooit oridersdfrom and connections to an
organization. This definition includes persons who are inspired by the actions aink$by the jihadist ideology
without being part of the network. Here, the threat to the West teebated by the unpredictability and by the
difficulty in the identification. See Bakker E., De Graaf Bone Wolves. How to prevent this phenomeni@CT,
November 2010.
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5. The status of Foreign Terrorist Fighters in armed conflicts. International

Humanitarian Law and Terrorism.

5.1 Foreign terrorist fighters under international humanitarian law.

The definition of foreign terrorist fighters in the UNSC 2178/20Ebl&ion provides that they

engage in terrorist activities detached from any armed cddflidonetheless, ISIL foign

fighters resort to terrorism during an armed conflict, namely the Syrian war, thus questioning

their status under international humanéa law. IHL is a part of international law and refers

to a set of rules ai med fattttrldatherithe protegtiondi e e f f
specific categories of participants in the armed conflict and the restriction of the methods of
warfare Indeed, the IHL protects the civilians which do not take part in the hostilities as well

as the wounded and thiels no longer able to fight and defines the treatment of the prisoners

of war. In addition, rules have been drafted prohibiting the killihgiwlians, affirming the

principle of proportionality in the attacks and banning some weapons.

IHL started beig codified since 19 century*! and nowadays they are contained in the four
1949 Geneva Conventiofiand in the two 1977 Additional Protocetating to the protection

of victims of armed conflié¢f®. These treaties pertain armed conflicts which do not include
internal tensions or isolated acts of violence. The legal framework to be applied to foreign
fighters depends on the type of armed confiic which they are involved because IHL

distinguishes btween international armed conflict (IAC) and rAaternational armed conflict

139 Seesupranote 41.

140|CRC, What is International Humanitarian LawRdvisory Sevice on International Humanitarian Law, 2004.

141 Before 1949 Geneva Conventions, other treaties have been signed in order to regulate different #spects of
armed conflict. The 1864 Geneva Convent ifdhewandedw up r u
in the field”, the 1868 Declaration of St. Petersbur
under 400 grams weight witiovas deepened by the 1899 and 1907 Hague Resolution, banning other warfare
methods. The 1929 Gene@anvention covered the wounded and the sick in the field along with the Prisoner of

War (POW) status.

142 (1) Geneva Convention for the Amelioration of t8endition of the Wounded and Sick in Armed Forces in

Field; (Il) Geneva Convention for the Amelioati of the Condition of Wounded, Sick, Shipwrecked Members

of Armed Forces at Sea; (Ill) Geneva Convention Relative to the Treatment of Prisoners diviaengeva

Convention Relative to the Protection of Civilian Persons in Time of War.

143(1) ProtocolAdditional to the Geneva Conventions of 12 August 1949 and relating to the Protection of Victims

of International Armed Conflicts; (II) Protocol Additiontd the Geneva Convention of 12 August 1949 and

relating to the Protection of Victims of Ndnternatonal Conflicts. The third Additional Protocol was adopted in

2005 relating to an additional distinctive emblem.
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(NIAC). The former assumes the presence of two or more States whereas the latter occurs
within a State between governmanforces and negovernmental armed grouf$ As a

mater of fact, there exists internationalized conflicts which are the result of the intervention of

a third State on the side of the rBtate actor against the Governmé&nfThe third State could

deploy hs troops or it could impose a control over the reldi® act on their behalf. The

effective control does not correspond to the mere financial and military assistance but it requires
the participation in the organization and in the supervision of theatipes®®. Still, the
International Criminal Tribunaldr the former Yugoslavia [thereafter ICTY] pointed out that
“this requirement does not go so far as to i

its direction of %ach individual operation”

International humanitarian law is based on thagyple of distinction which stresses that the
parties to a conflict must distinguish between combatants and civilians who do not take part in
the hostilities. However, this demarcation constitutes afgignt discrepancy between the two
categories of amed conflict for the international one recognizes in those who take direct
participation in the hostilities the status of lawful combatants whereas in the NIAC the
combatant status does not eXfwith the consequence of the unlawfulness of the actsechrri

out during the conflict. In both cases, the civilians are protected under the Geneva Conventions

since they do not intervene in the hostilitiés

5.11 International Armed Conflicts notions.

Intermational armed conflict generally referstoaconlt occurri ng “wheneve
to ar med f or c'¥ Thiseimplistie definiSon & Heeperied by the 1949 Geneva

Conventions, and in particular by the Article 2 common to the Four Ctoxen which

Y4ICRCLHow i s t he Ter efiietlin mterdatiocfal Huméanitadan bayw®pinion Paper, March
2008, p. 1.

145 sommario E.The Stats of Foreign Fighters under International Humanitarian LawDe Guttry A. et al.
(eds.) , Foreign Fighters under International Law and Beybmd,C. Asser Press, The Hague, 2016, p. 145.

146 |ICTY, Prosecutor v. TadicCase No. IT-94—1- A, Judgmen{Appeals Chamber), 15 July 1999, para 131.
147 vi, para 137.

“8Henry S,Expl oring the fAcontinuous combat f amextendedino <con
application? International Review of the Red Cross, 100, 2@B5, 2018, p. 268.

149 Ibidem.

150 |ICTY, The Prosecutor v. Dusko Tadi®ecision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, I794-1-A, 2 October 1995, para. 70.
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contemplates the intestate wars aththe occupation regimes, and by the Additional Protocol |
which broadens the categories of IAC including the wars of national libefatidirstly,

common Article 2 states that:

"1. In addition to the pragions which shall be implemented in peacetime, the present
Convention shall apply to all cases of declared war or of any other armed conflict which may
arise between two or more of the High Contracting Parties, even if the oftatar is not

recognized # one of them.

2. The Convention shall also apply to all cases of partial or total occupation of the territory of

a High Contracting Party, even if the said occupation meets with no armed resistance.

3. Although one of the Powers in conflict may not ljagy to the pesent Convention, the
Powers who are parties thereto shall remain bound by it in their mutual relations. They shall
furthermore be bound by the Convention in relation to the said Power if the latter accepts and

applies the provisions thergé0 .

Accordingt o t hi's provisi on, an | AC arises whene\
sovereign entities, have recourse to armed force, regardless of the intensity and the duration of
the conflict. In addition, the Geneva Convention could be agph declaredvars which are

based on the formalism of the declaration or
principle of effectiveness, or rather IHL rules are implemented once factual conditions are
satisfied3. Therefore, no formal declarati of war is equired nor the States must recognize

the existence of a state of war but the incidence of hostilities between countries is stifficient

The second paragraph introduces another category which fits the definition of international
armed confict, namelyte occupati on. The | atter depicts
actually placed under t¥ evhich axerts ar efffactive control t h e |
without the volition of the legitimate sovereidh Actually, the Article 2(2) prvides the

application of the rules of the Convention to cases of occupation which does not encounter any

15lyité S., Typology of armed conflicts in International Humanitarian Law: Legal Concepts and AittustiGhs
International Review of the Red Cross, Volume 91, Number 873, March 2009, p. 70.

152 Common Article 2 of Geneva Conventions of 12 August 1949.

1S3 vité S.,op. cit.,p. 72.

154 pictet J, Commentary on the Geneva Convention relative to the PraneaftiCivilian Persons in Time of War
ICRC, Geneva, 1958, p. 21.

155 Article 42 of Convention (IV) respecting the Laws and Customs of War on Land amhés: &Regulations
concerning the Laws and Customs of War on Land. The Hague, 18 October 1907.

156vité S.,op. cit.,p. 74.
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armed resistance in order to protect persons, establishments and propgitiynately, the
provision deals with the situation in which almost on¢hef warrirg States is not a signatory

of the Convention. In a conflict between two States, the Convention does not apply even though
the warring parties must abide by the obligations stemming from the customary international
law. The second sentence engsa the agplication of the Convention on the States whenever

a State not party acts in a way that it accepts and applies the provisions contained thereof.
Accordingly, whether a State not party disregards those rules, the Convention fails to enforce
for either State"8

Subsequently, the Additional Protocol | extends the categorization of international armed
conflicts, which were limited to the int&tate hostilities, introducing the national liberation
wars and the conflicts between the Government anegogarnmatal forces which strive for

their right of selfdeterminatiof®. As a matter of fact, before the Protocol |, those armed
conflicts were considered as internal conflict, thus regulated by the nation¥i%avtcle 1

para 4 defines these conflias:

AArmed conflicts in which peoples are fighting against colonial domination and alien
occupation and against racist régimes in the exercise of their right efisfmination, as
enshrined in the Charter of the United Nations and the DeclarationPdnciples of
International Law concerning Friendly Relations and -Queration among States in

accordance with the CHarter of the United Nat

The provision was drafted in the light of the process of decolonization occurring in the Sixties
and clasdies the national liberation wars as international armed conflicts. They must meet two
requirements: on one hand, they must stem from the struggle of a people against colonial
domination, alien occupation and racist regimes; on the other hand, this estraggtbe
pursued in view of the principle of saletermination. One point which needs a clarification
concerns the meaning of ®“alien occupation”
common Article 2 to the 1949 Geneva Conventions. If the latiesi$s of the occupation of

the territory of a State by another State, the former covers conflicts between native peoples and

157 pictet J..Commentary on the Geneva Convention | for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces ithe Field ICRC, Geneva, 1952, p. 33.

158ICRC, Commentary on the Geneva Convention (I) for the Anadigor of the Condition of the Wounded and
Sick in Armed Forces in the Figl@ambridge, 2016, par. 349.

S9vité S.,op. cit, p. 73.

180 Ronzitti N., Diritto Internazionale dei Conflitti ArmatGiappichelli: Torino, 2017, p. 144.

161 Article 1 para 4 of thérotocol Additional to the Geneva Conventions of 12 August 1949 and relating to the
Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977.
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settlers as well as cases in which a territory, which has not yet been established as a State, is
partially or totally occupiedy andher Staté®? It should be recalled that the ethnic, linguistic

and religious minorities are not entitled to the right of-deliermination but they can enjoy the
protection under the Covenant on Civil and Political RiftsTherefore, their wars of

secasions are not recognized as international armed conflicts.

5.12 Non-international armed conflicts remarks.

Foreign fighters are mostly active in notiernational armed conflicts but the notion remains
controversial. This igttributable to théact that civil war was traditionally considered as being
under the exclusive competence of the States which disregarded any foreign intefR%ention
Currently, two are the main legal sources which specify aim@nnational armed conflict as

well as set ot the rules applicable in this case, namely the Article 3 common to the 1949 Geneva
Conventions and the Article | of the 1977 Additional Protdtdlhe former states that:

In the case of armed conflict not of an international character occurring itetinigory of one
of the High Contracting Parties, each Party to the conflict shall be bound to apply, as a

minimum, the following provisions:

(1)Persons taking no active part in the hostilities, including members of armed forces who have
laid down their ams and those placed ' hors de combat ' by sickness, wounds, detention, or any
other cause, shall in all circumstances be treated humanely, widmyuadverse distinction

founded on race, colour, religion or faith, sex, birth or wealth, or any otheragimilteria.

To this end, the following acts are and shall remain prohibited at any time and in any place

whatsoever with respect to the abawentoned persons:

(a) violence to life and person, in particular murder of all kinds, mutilation, cruel tredatameh

torture;

(b) taking of hostages;

162 Ronzitti N., op. cit, p. 145.

163Article 27 of the Internationalovenant on Civil anddiitical Rights statesth@t | n t hose St ates i n
religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in
community with the other members of their group, to etlijeiy own culture, to ppfess and practise their own
religion, or to use their own | anguageo.

184 Ronzitti N.,op. cit, p. 365.
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(c) outrages upon personal dignity, in particular humiliating and degrading treatment;

(d) the passing of s¢ences and the carrying out of executions without previous judgment
pronounced by a regularly constituteducty affording all the judicial guarantees which are

recognized as indispensable by civilized peoples.

(2) The wounded and sick shall be colleced cared fofe®,

Il n the first paragraph, it is evidenoptoft hat t
an international character occurring in the
negative expreaesandgieamatnonalof clharacter?” det ec

common to the GE€whereby international armed conflicts inve two or more States. Hence,
the conflicts defined by the common Article 3 include a party that is not governtigntal
Indeed, a NIAGmay occur between the governmental forces and theyoearnmental forces
or between such armed groups within a State. fElgquirement that the hostilities must occur
in the territory of one of the signatories of the Convention does not make any sesgkraun

that the four G&have been universally ratifi&d

The Common Article 3 sets a minimum humanitarian standardwheparties to the conflict

must abide by. Yet, it is constrained to the existence of an armed conflict which needs to reach

a certan level in order to be distinguished from other forms of violence occurring within the
territory of man&kt adiest mameahgesi aneé %Thsi ons,
Geneva Conventions are silent on the question but the ICTY hapretet the provision,
identifying an armed conflict as a “protract
and oganised armed groups or between such groups within a'8tatdie ICTY goes further

in fixing two criteria which assess a situatamma NIAC, that is (a) the intensity of violence and

(b) the organization of the parties. On one hand, the armed violersteantueve a level of

intensity which demands for the government to resort to armed forces instead of police forces
against the rethg'’®. On the other hand, the organization of the parties entails that the non
governmental forces are endowed with a hieliaethstructure, disciplinary rules and the

capacity to recruit and train new fight&fs The Additional Protocol Il gives a restiie

165 Common Atrticle 3 (1) of Geneva Conventions of 12 August 1949.

166 vijt¢ S.,op. cit.,p. 75.

167 |CRC (2008),0p. Cit.,p. 3.

168 |bidem.

169 |ICTY, The Posecutor v. Dusko TadidDecision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, I'794-1-A, 2 October 1995, para 70.

170 |CRC (2008)0p. cit.,p. 3.

711CTY, TheProsecutor v. Fatmir Limafudgement, 1703-66-T, 30 November 2005, para 171
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definition because it prescribes a higher threshold of the war. Indeed, according to Article 1 (1),

it applies to norinternational armed conflicts:

Awhich take place in the territory of a High
dissidentarmed forces or other organized armed groups which, under responsible command,
exercise such control over a part of its teory as to enable them to carry out sustained and

concerted military operati®ns and to i mpl emen

In the first phce, the field of application is narrowed for the armed conflicts arise between the
Government and dissident armed forces beobrganized armed groups, thus the AP 1l does

not apply in cases of hostilities between 1gmvernmental groups which remairveoed under
Common Article 3 of the GE2. In addition, the dissident armed forces are expected to possess

a responsible commanand to exercise a territorial control which allows sustained and
concerted military operations to be carried'utastly, it is worth mentioning another source
dealing with the NIACs, namely the Statute of the International Criminal Court (ICC) which
envisages a new category of nomernational armed conflict which does not fall into the
provision of Protocol H°. Two are the @r cri mes committed durin
violations of common Article 3 and “fother
wart®  Both do not include the “situations of
coul d be a papred cendlictsothatl take platean the territory of a State when there

is protracted armed conflict between governmental autbsrénd organized armed groups or
bet ween s cAbcordingly, the Roime Statute adds a temporal criterion and does not

mention the control of territory as defining a NIAC.

172 Article 1 (1) of the Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the
Protection of Victims of No#international Armed Conflicts (Protocol I1), 8 June 1977.

135andoz V. et al. (edsfommentey on the Additional Praicols of 8 June 1977 to the Geneva Conventions of
12 August 1949CRC/Martinus Nijhoff, Geneva/The Hague, 1987, para 4461.

174 Sandoz Y., op. cit., para 4466.

1751CRC (2008)0p. cit.,p. 4.

176 Article 8 (2)(c), (e) of Rome Statuté the International Crinal Court.

177 Article 8 (2)(f) of Rome Statute of the International Criminal Court.
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5.2 The status of foreign fighters imrmed conflicts.

5.2.1 Foreign Fidhters in an International Armed Conflictthe combatant status.

IHL distinguishes various categories of people in an international armed conflict, each holding
a different legal status: the combatants, the civilians anddiseede combatthe wounded,

sick, the shipwrecked and the prisoners of war). Nowadaysgfofighters in an IAC are a

low proportion due to the nature of current conflicts which are normallyimternational

armed conflicts.

Firstly, the combatanosparti diegatne dd ib'ffe a thley |
which result in theeombatant immunity and in the prisorgrwar status. The former denotes

that combatants cannot be punished for the mere participation in the hostilities and the hostile
acts are lawful unlesthey breach the international rules applicable to armed couaid

overlap with war crimes. In turn, they could be legitimate target for the attacks as long as they
maintain their status and they do not becdres de combabr prisoners of warf’. The ldter

implies that once captured, the combatants are prisohevarpthat is they are eligible for

rights and protections underG3lll, they can be detained in order to prevent them from
returning to combat and they must be released and repatriatedhafteessation of the

conflict!€

The notion ofcombatant is not spelled out in the Geneva Conventions but it is inferred from
the concept of prisonaf-war, contained in the Article 4 of the 1949 Geneva Convention |l
and in the Articles 43 44 of Additional Protocol I. Hence, fighters, who hold #@W status,

are considered as lawful combatants. Article 4 outlines the categories of combatants:

(1) Members of the armed forces of a Party to the conflict as well as members of militias or

volunteer corps foning part of such armed forces.

(2) Members D other militias and members of other volunteer corps, including those of

organized resistance movements, belonging to a Party to the conflict and operating in or outside

178 Article 43 (2) of the Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the
Protection of Victims of Internati@ Armed Conflicts (Protool 1), 8 June 1977.

179 Crawford E.,The Treatment of Combatants and Insurgents Under the Law of Armed CaDfford

University Press, 2010, p. 53.

180 Bartoli R., Lotta al Terrorismo Internazionale. Tra Diritto Penale del Nenficd us i n Behaleeo del ¢
Annientamento del Nemico AssoluBiappichelli, Torino, 2008, p. 41.
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their own territory, even of this tatory is occupied, provided that such militias volunteer

corps, including such organized resistance movements, fulfil the following conditions:
(a) that of being commanded by a person responsible for his subordinates;

(b) that of having a fixed distirge sign recognizable at a distance;

(c) that d carrying arms openly;

(d) that of conducting their operations in accordance with the laws and customs ©f war.

Other categories enshrined in the Article 4 of the GC Il are the members of organized mesistanc
movements, the members of regular armede®meho belong to a government or an authority

not recognized and the mass levy.

As regards the first paragraph, foreign fighters could be incorporated in a foreign army before

the outbreak of the conflict oudng the hostilities, enjoying the same pieges of the other

soldiers and the full protection und@&C Ill. The second paragraph deals with the irregular

forces which are not embedded in the armies of the States. These are militias, volunteer corps
andorganized resistance movements which mustpipmith a number of conditions in order

to be entitled to the POW status. First of all, the group must possess a certain degree of military
organization so that to ensamae& H @nwaddtip| i ne,

it is necessaryhiat the group belongs to a Party to the conflict, following an official declaration

or a tacit agreemeffe. Moving on to the conditions included in the Article above, the members

of the movements are treated asful combatants whether they are underdbemand of a

leader who is responsible for the actions of his subordinates taken on his instructions, regardless

of being a civilian or a military chief. The second requirement is intended to fulfil the principle

of distinction between combatants and éank, imposing on the irregular forces to carry out a
“fixed distinctive sign recognizable at a di
the fact that the sign shall be equal to all the membettsese groups and shall not be easily
remove® The interpretation of the attribute *|
it is generally agreed that “the sign shoul ¢

great to permit a unifornot b e r e & .drgrthérnzoee dhe groupust carry arms openly

181 Article 4A of the Convention (l1I) relative to the Treatment of Prisoners of War. Geneva, 12 August 1949.
182 pictet J.op. cit, p. 58

183 |vi,, p. 57.

184 Sommario E.pp. cit, p. 148.

185 pictet J.0p. cit.,p. 60.
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in order to ensure that the partisans as the regular combatants are identifiable. Lastly, the
partisans must respect the conventional law and the customary law in the field of armed

conflictst®®,

The Additional Protocol | takes a step forward since it recognizes the national liberation fighters
and the guerrillas as lawful combatants and removes the distinction between regular forces and
the militias, volunteer corps and organized resistanceements under Article 4 of the GC IlI.
Indeed, Article 43 reads:

AiThe armed forces of a Party to a conflict ¢
units which are under a command responsible to that Party for the conduct of its subordinates,
ewen f that Party is represented by a government or an authority not recognized by an adverse
Party. Such armed forces shall be subject to an internal disciplinary system which, inter alia,

shall enforce compliance with the rules of international law appliei n ar me d® conf |l i c

According to this provision, the combatant status and the POW status are granted to the
members of forces who satisfy three main criteria: they belong to a Party to the conflict, they
are organized and they are commandediggsonsible leader. The Article 44 (3) reiterates the
principle of distinction, introducing a temporal specification on the duty of the combatants to
distinguish from the civilians, namely during or before an attack. Besides, in order to
accommodate the adsof the guerrilla fighters, the provision imposes an exception which
allows them to maintain their combatant status despite the impossibility of the distinction. It is
sufficient that the fighters carry arms openly during military engagement and ynilitar
deployment in which they are visible to the adver$8ry ooking at the phenomenon of the
foreign fighters, they could be entitled to the POW status since nationality is not a requisite to
be satisfied in the qualification of combat&fhtMoreover, thegouldbe members of the armed
forces of a Party to a conflict or they could be attached to an organized force which is led by a
responsible commander without the necessity that they abide by the international laws of armed

conflict!®®

Civilians representhe ®cond category of individuals which are affected by an international

armed conflict. They are negatively defined in reference to the combatants: those who do not

186 Ronzitti N.,op. cit.,p. 183.

187 Article 43 (1) of the Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the
Protection of Victims of International Armed Cdofs (Protocol 1), 8 Jua 1977.

188 Crawford E.,op. cit.,p. 24— 25.

189 Krahenmann Sgp. cit, p. 18.

190 Sommario E.pp. cit.,p. 153.
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enjoy the POW status are considered civiltdh<ivilians do not have the right to paipate

directly in the conflict?and they are entitled to gener al
from mil it a%¥ yneaoingehatathey oanr®t” be the target of military attacks.
However, whether they take a direct participation in the st they turn into a lawful

object of assaults, preserving their status of civilians. In this case, civilians act as combatants
without the right to do so, thus they are deprived of the combatant immunity. They could be
prosecuted for the mere pargation inthe hostilities under the domestic criminal law, even
though they do not commit any war crime or they do not violate IHL, they could be detained
over a period of time which does not amount to the war and they could not be transferred in a

place eher tharthe one they are capturéd

These civilians along with the members of militias or other volunteer corps who are denied the
POW status for they do not comply with the requirements in Article 4A (2) of the GC Il are
treated as “ urs® BesdieuHe fact thahthey tara mot protected under GC |

lll, they could benefit from a protection under the GC IV when they are in the hands of the
enemy if they are acknowledged as “protecte

specifies:

i Rrsons proteted by the Convention are those who, at a given moment and in any manner
whatsoever, find themselves, in case of a conflict or occupation, in the hands of a Party to the

conflict or Occupying Power of which they are not nationals.

PIArticle 50 para 1 of AXidilniis dnoperach whe does notbedng td one of thed s :
categories of persons refeddo in Article 4 A (1), (2), (3) and (6) of the Third Convention and in Article 43 of
this Protocol 0.

192This does not take into consideration the rare case ¢éwhe en massehich allows civilians to intervene in

a conflict and to grant combatanttsia Article 4 para 6 recognizesthd n h a b i t a-octupieddefritog, n o n
who on the approach of the enemy spontaneously take up arms to resist the invadingviitreeshaving had

time to form themselves into regular armed units, provided they eams openly and respect the laws and

C ust o ms asdikely twlaold the POW status, thus being lawful combatants.

193 Article 51 of Protocol Additional to the Gevee Conventions of 12 August 1949 and relating to the Protection

of Victims of Internatimal Armed Conflicts (Protocol ), 8 June 1977.

¥The notion of “direct participation in the hostil:i:H
detemine the suspension of the civilian protection. Indeed, it is defined by the actsl carrias part of the
hostilities between parties in an armed conflict. This act shall respect three criteria: the threshold of harm, the
direct causation and the bebigent nexus, or rather the act must be likely and intended to affect the military
operaton of the other party, so that there is a casual link between the act and the harm. See Melegoristive
Guidance on the notion of Direct Participation in H&isgs under International Humanitarian LgUCRC, May

2009, pp. 41 64.

19 Bartoli R.,op. cit.,p. 44.

%The term “unl awful combatants” is not used in the Ge
the US Supreme Court to identify contdnats perpetrating hostile acts without meeting the requirement for
favourable treatmentn contrast to the “1 awful combat Brisanérs ent i t |

of War or Protected Persons qua Unlawful Combatants? The Judicial Safisgteawhich Guantanamo Bay
Detainees are Entitledlournal of International Criminal lice, Oxford University Press, 2003, p. 29296.
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Nationals d a State with is not bound by the Convention are not protected by it. Nationals of
a neutral State who find themselves in the territory of a belligerent State, and nationals of a co
belligerent State, shall not be regarded as protected persons whigtdteof wtdh they are

nationals has normal diplomatic repl¥esentatia

The first requirement is nationality, or rather persons in the hands of a party to a conflict are
protected so long as they are not nationélthat party®®. This entails that nationals of that
party are excluded. An exception occurs which is based on the existence of diplomatic relations.
According to the second paragraph, nationals of neutral statesbedligeerent States are not
protected nder GC IV sige they could be protected by their state of origin through diplomatic
representation without requiring the favourable treatment of the ConvEftidncordingly,
nationality is key to determining the status of foreign fighters u@derVv asopposed to the

lack of nationality as condition in assessing the POW status G@lek. Looking at the current
conflicts, nationality is no longer capable of determining the allegiance and it could be replaced
by ethnicity, religion or ideology. In Tagli ¢ a s e provieles th& €thhicity becomes
“determinati ve 38%whareadin tieSaian war) comenigmeajibad is the

ground for the allegiance of the foreign fighters.

5.2.2 Foreign Fighters in @Non-International Armed Conflict the unlawfulness of the acts

committed during the conflict.

In a noninternational armed conflict, the principle of distinction is somewhat tricky since the

conventional law does not provide any definition ofthe r ms “ ci vi | i ans” | “ a

“organi zgedowmpaie.d Therefore, an issue arises
protection from military attacks. This concept is specified in Article 3 common to the GCs, in
which providing theat cOmrfalcihctParslyaltlo pr ot ect
patticipation in the hostilities entails that both parties to armed conflict own armed forces,

engaged in the hostilities and detach?®d from

197 Article 4 of Geneva Convention (V) relative to the Protection of Civilian Persons in Time of War, Geneva, 12
August 1949.

198 Krahenmann Sgp. cit.,p. 18.

99 vi, p. 19.

200|CTY,Pr o s e ¢ ut pludgment (AppealsiChamber) {#8-1-A), 15 July 1999, para 166.

201 pjctet J.op. cit.,p. 40.
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The vaguenesef the GC is clarified by the Interpretive Guidance ba Notion of Direct
Participation in Hostilities under International Humanitarian Law (thereafter ICRC Interpretive
Guidance) which describes the categemsygl of ci
State armed forces or organized armed groupspoiar t y t o 2% Tihés is @ pegdtivei c t ”
definition which lays down the civilian immunity from attacks as long as they do not take part

in the hostilities.

Undoubtedly, the members of State athforces could not be qualified as civilians but the
ambhguity relies on the members of the organized armed groups which basically represent the
armed forces of the neBtate participant to the armed confltét The ICRC Interpretive
Guidance speaks elogotly: it distinguishes between dissident armed forces @her
organized armed forces since the former is composed of former members of State armed forces
whereas the latter is defined by the function carried out by his mef¥fo&@snsequently,

organizedar med gr oups consi st o nlfynctionfitisitortatkke av i d u a |
direct part in hostil it ?%Ehis heacsahattan mdividuas c o m
belongs to an organized armed group whether he performs a continuous funttiortve

group, namely the direct participation in the dimbfvhich can be embodied by the preparation

or the execution of the attaéR® The individuals shall be permanently integrated into the armed

group. Accordingly, this criterion is crucial to aktish that members of the organized armed

groups are legitigte target along with the State armed forces, retrieving their protection as
civilians once the *“cont i Hereliestierdiscepancy unct |
between civilians taking airect participation in the hostilities and the members of the
organized armed groups: the former lose protection only over the duration of the acts accounting

for the direct participation whereas the latter cease to be civilians and they lose immunity ove

the duration of the affiliation to the grotip

That said, he conventional law does not provide the combatant immunity and the POW status
in a NIAC. Indeed, combatants are limited to the international armed conflict whereas in the

norrinternational arrad conflict there are not combatants but governmental troods an

202|CRC Interpretive Guidance, recommendation 1.

203 |vi, p. 27.

2041vi, p. 33.

205|CRC Interpretive Guidance, recommendation 1.

206 1vi, p. 34. Note that members who support an organized armed group without a combat function are not
considered as membersdan the IHL. Among them, those who assume political or administrative functions as
well as recruiters, trainers and propagandists whictai civilians and as such, ensured from military attacks.
207Henry S, op. cit.,p. 272.

208 |CRC Interpretive Guidarg; p. 73.
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rebel$®. The latter do not have the right to intervene in the hostilities, thus they could not be
considered as legitimate belligerents entitled to the combatant immunity and to the P@W stat
once they are detained. This means that they could be preddouthe acts carried out in the
course of the armed conflict, which are lawful under the IHL but unlawful under the domestic
law. Accordingly, they are tried for the mere participationthie hostilities. They are not

protected under Geneva Conventiarisch only argue that they shall be treated humately

As a matter of fact, the Additional Protocol Il introduces the concept of amnesty for the

participants in the armed conflict. Indeddticle 6(5) states that

n At the end of hes sntpowel shall erdeavour hoegrard the braadest t
possible amnesty to persons who have participated in the armed conflict, or those deprived of

their liberty for reasons relatedtotker med confl i ct, whethe®#. they a

The provisioncontains an incentive to States to grant amnesty to the members of organized
armed groups for the acts committed during the hostilities which do not amount to the war
crimes. The poweof according amnesties remains discretionary but due to the increasing
number of amnesties, this could be?dathesi der e

participants in a NIAC.

Lastly, it is important to stress that nationality or the permaresidency does not play any

role in assessing the treatment of thyhfers. Indeed, common Article 3 claims that

AfPersons taking no active part in the hostili
laid down their arms and those placed ' hdescombat ' by sickness, wounds, detention, or any
other cause, shalhi all circumstances be treated humanely, without any adverse distinction

founded on race, colour, religion or #aith, s

Here natimality is contained in the other criteria which prohibit the discrimamatso that
foreign fighters have the right to the human treatment. Conversely, nationality could intervene
when foreign fighters join the rebels and as such, they do not have ih@arigombatant
immunity. Nationality could be the discriminant on thgdktreatment whom States concedes

290hlinJ.D.The Combatantos Privil ege ,YaeJoAsalohimernationatLam nd Co v
July 2014, p. 32.

210 Common Article 3 (1) of Geneva Conventions of 12 August 1949.

211 Article 6 (5) of Protocol Additional to the GereeConventions of 12 August 1949 and relating to the Protection

of Victims of NonInternational Armed Conflicts (Protocol II), 8 June 1977

212 Crawford E, op. cit, p. 105. Combatant immunity takes the form of special agreements, legislation and
domestic dclarations. On that, see Crawford &p, cit.,pp. 105-109.

213 Common Article 3 (1) of Geneva Conventions of 12 August 1949.
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to thent'*. Whether the foreign volunteers travel to support the State, they benefit from the

combatant immunity granted to the regular armed fooféise States®,

5.2.3Foreign Fighters as Mercenaries

Foreign fightes are usually confused with mercenaries due to the fact that both are not nationals
of the party to the conflict whom they join. Notwithstanding, unlike the forégirters, the
mercenaries find an outline in the Geneva Conventions. First of all, trideAdi (1) of the
Additional Protocol | provides that they are not combatants and they cannot acquire the POW
status, so that foreign fighters in the guise of meades could be tried for the participation in

the conflict. This means that they are urfiawvcombatants protected under Article 75 of the
Protocol | which ensures the human treatfté€nihe second paragraph of the abovementioned

article enumerates sionditions for a person to be a mercenary:
i(a) is specially r erdertafightia @ aimedcenflid;y or abr oacdc
(b) does, in fact, take a direct part in the hostilities;

(c) is motivated to take part in the hostilities essentially by #sirel for private gain and, in
fact, is promised, by or on behalf of a Party to the confiiaterial compensation substantially
in excess of that promised or paid to combatants of similar ranks and functions in the armed

forces of that Party;

(d) is neiher a national of a Party to the conflict nor a resident of territory controlled by a Party

to the conflict;
(e) is not a member of the armed forces of a Party to the conflict; and

(f) has not been sent by a State which is not a Party to the conflici@al afuty as a member

of its afmed forcesbo

24 Sommaro E.,op. cit.,p. 154.

2151vi, p. 155.

218 Fallah K, Corporate actors: the legal status of mercenaries in arcoedlict, International Review of the Red
Cross, Volume 88, Number 863, September 2006, p. 606.

217 Article 47 (2) of Protocol Additional to th&eneva Conventions of 12 August 1949 and relating to the
Protection of Victims of International Armed Confli¢®rotocol I), 8 June 1977.
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All the six conditions shall be met in ordd¥at an individual is considered a mercenary. They

are defined as foreign individuals who participate directly in the hostilities and are motivated

by “prnVvaténdavi duals moved by other motive:
Therefore, foreigiighters who are inspired by religion, ideology or kinship do not fall into this
category. In addition, this provision does not include foreign fighters who lesvndtionality

of the parties to a conflict but live abroad nor the foreign residents ata @t whose territory

the conflict is waged®.

5.3 Foreign terrorist fighters: the interplay between terrorism and international

humanitarian law.

The international community has labelled the IS and its associates as terrorists due to the violent
and butal actions perpetrated against civilian populateahwell as due to the resort to
inhumane means of warfare. The UN Independent International Commission of Inquiry on the
Syrian Arab Republic has ascertained that ISIL as armed group has committedaggste
violations towards civilians antiors de combata mounti ng t o war cri me
coordinated campaign of spr eadi??’gThetreporr or ar
continues in computing the war crimes and the restrictions of the basic hiberdies which

account for terror, pinpointing an imtual criminal responsibility for the executors of these

crimeg?°,

While the legal status of foreign fighters in an armed conflict under IHL depends on the
category of conflict whom they join, moreroplex is the assessment of the terrorist nature of
the foreign fighters in an armed conflict. First of all, the presence of terrorist groups does not
imply that an armed conflict is not occurring because the terrorist nature is irrelevant to the
existenceof an armed conflict regulated by IHL. On one haardarmed conflict exists despite

the use of terrorist means; on the other hand, the terrorist methods do not fit the definition of
armed conflict because they fail to reach the required threghdidaddtion, the fact that ISIL

218 Sommario E op. cit, p. 157.

219 UN Office of the High Commission for Human Rights (OHCHRle of Terror: Livig under ISIS in Syria
14 November 2014, para 77.

220|vi, para 78.

221 Sassoli M.,La définition duterrorisme et le droit international humanitajren Revue Québécoise de droit
international, Avril 2007, pp. 2948, p. 31.
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participates in the armeambnflict to fulfil the globaljihad does not prevent the organization to
represent a party to the conflict because the motivations of the groups are immaterial to their
legal statu&? Moreover, the latter s not i nfl uenced bylHLtrues | SI L’
because the respect for IHL is not a requisite to distinguish a mere violent situation from a
NIAC, thus the campaign of terror perpetrated by ISIL does not alter the nature of the Syrian

war as anonrinternational armed conflict.

IHL forbids ads of terrorism in an armed conflict whereas it does not take into consideration

the terrorist violence committed by individuals or organizations without a substantial nexus to
armed conflict. Four provisits are contained in the Geneva Conventions atiteiAdditional

Protocols, prohibiting the use of terrorism against civilians and envisaging two categories of
violent acts, namely the attacks with the primary purpose of spreading terror and the generic
“ats of terrorism”,. IGE d\Veperdo, h i Arittisc 1“ec 033 e(cl)i v
l' i kewi se all measures of intimidation or of
armed conflict. This clause has to be read in the light of therglgm®hibition of violent and

inhumane treatmemigainst civilian&®and has been designed to pro
of a Par t y¥? whetheaundeotmefcdntrokot ah Occupying Power or of belligerents,

who might resort to measures ofrt&ism in order to prevent acts of resistangaHe civilians

and to subjugate them. Broadly speaking, the clause could apply to any terrorist act committed

in occupied territories or in the territory of a party to the cosffictA similar provision is

contained in Article 4(2)(d) of th&P Il whichc ondemns “acts of terror|
who do not or longer participate directly in the hostilities during-imbernational armed
conflicts. These acts trans| adagainst mgtatlatioasct s o

which may cause victimss a side effect?”

“

| HL al so stipulates a | imited category of |
which is to spread terror among the ci7vili an

Protocol | and for Article 13(2) of 1977 Protocol Il. Here thehgodion is much more extensive

222 Krahenmann Sgp. cit.,p. 23.

223 Article 27 of the Convention (IV) relative to the Protection of Civilian Persons in Tirvéaof Geneva, 12

August 1949.

224 Article 4 of the Convention (1V) relative to the Protection of Civilian Persons in Time of War. Geneva, 12

August 1949 which efines protected personsiad hose who, at a given moment and
find themskes, in case of a conflict or occupation, in the hands of a Party to the conflict or Occupying Power of
which they are not national so.

225 Cassese A.The Mutifaceted Criminal Notion of Terrorism in International Ladournal of International

Criminal Jusice, 4/2006, p. 944.

226 Commentary on Article 4 of 1977 Additional Protocol Il, p. 4538.
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in two respects: firstly, it does not cover persons who are not in the hands of a party to a conflict,
but it encompasses civilians who need to be protetted defensive or offensive attacks
committed during the hostilitee This means that Article 51(2) and Article 13(2) are a
specification of the principle of distinction among civilians and combatants which is a norm of
customary international I&#/. In addition, it includes threats of violence intended to spread
terror & well as indiscriminate attacks with the same purpose. However, it is necessary to
clarify the meaning of the provision since violent acts in a warfare generally give rise to a state
of terror in the population and in the armed forces. Acts of violeneea@msidered as terrorism
when *“the primary purpose is to spread terrc
substanti al m% Therefare, yterrarstac couldbefieet on the basis of two
conditions: theactus reusthat is tle act of violence or the threat thereof against civilians, with

the consequence that attacks against military targets which incidentally provoke terror among
civilians are not acts of terism, thus they are lawful in accordance with #.On the other

hand, attacks directed to combatants with the primary purpose of spreading terror, causing
indiscriminate and intentional harm to civilians are prohibited because they equal to
terrorisn?t®C. This means that the civilian as a target is not sufficient tofguatiact of terrorism

but it is crucial themens reagr rather the intention to spread terror among civilians.

In a nutshell, acts of terrorism apply to individuals who are under the tomtaoparty to a
conflict whether they are captured or in teeritory of the adverse party whereas acts against
civilians with the primary purpose of spreading terror refer to allemnbatants who do not

take part in the hostilities without any memtito the territory in which they are.

Another problem arises wlher the prohibition of terrorism under IHL results in its
criminalization. First of all, the 1998 Rom
terrorism” as warComrviemes omaosr ctomes i Gleenf€htitth e m a's
the judgmers of thelCTY and the Special Court for Sierra Leone (SCSL) are clear on this

point: acts of terror are war crimes. Indeed, the ICTY Statute recognizes the jurisdiction of the
Court over the alations of the laws or customs of war, theslg entitled to prosecute persons

227 Saul B.,Defining Terrorism in International LayOxford Universiy Press, 2006, p. 293.

228 Commentary on Article 51(2) of 1977 Additional Protocol I, p. 618.

229 Jadoin S.,Terrorism as a War Crimdnternational Criminal Law Review, 7/2007, p. 92.

230 |vi, p. 94. Jodoin distinguishes between two forms of terrorismfittsteone is lawful and it is made up of
terrorist acts carried out against combatants. The soagidition is the respect of other rules of IHL, namely
perfidy, or rather the acts against military targets must not exceed a threshold representegbyflineusunjury

and unnecessary suffering. On the other hand, terrorism against civilian tadgetyis forbidden.

231 Article 147 of Convention (IV) relative to the Protection of Civilian Persons in Time of War. Geneva, 12 August
1949.
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who infringe them. The Court identifies violations of the laws and customs of war by
“unl awfully infl i c®asreyuiredey Artcle 51(2)pobProtocobhdi | i an s
Article 13(2) of Protocol Il. Hence, aiore of terror against the civilian population is shaped

as followed:

1. Acts of violence directed against the civilian population or individual civilians not taking
direct part in hostilities causing death orrgmus injury to body or health within the dian

population.

2. The offender wilfully made the civilian population or individual civilians not taking direct

part in hostilities the object of those acts of violence.

3. The above offence was committethwhie primary purpose of spreading terror ang the

civilian ®opulationo.

The provision points out that the crime of terror pertains to the crimes of attack on civilians,

but it is characterized by theens reaelement, the specific intent of spreadiegror among

the civilian population. This gans that it is a specificnt ent c¢cr i me ,dolwehi ch *
eventuaimnd reckl essness from t hé&sincethe petpétratoral st
of the violent act is aware of the consequencédssodict, namely terror among civilians dame

is also willing to pursue this outcorie Nonetheless, the ICTY delves briefly into the meaning

of terror, defined generally as loigrm, direct, extreme fear causing letegm consequences

though it lists fators which may induce terrdf. Worth metioning is the fact that terrorist

acts committed in nemternational armed conflicts are deemed as international crimes, thus
international rules could apply to persons participating in an internal armed cohiilitt are

bound to the respect of IHL 8 concerning terroristH.

Violations of the prohibitions on terrorism entail individual criminal responsibility under

customary international 1&4#?, or rather executors of terrorist acts could be prosecuted by

2%25aul B.,op. ct., p. 301.

233|CTY, Prosecutor v. Stanislav Gajidudgment (Trial Chamber),498-29-T, 5 December 2003, para 133.

234 35aul B.,op. cit.,p. 302.

23550ssai M.La prevenzione del terrorismo nel diritto internazionakappichelli Editore, Torino, 2012, @92.

236 These factors may amount to intense dadgerous violence, attempts to disrupt sleep or essential services,
propaganda, targeting cultural icons. See SawB.¢it.,p. 303—304.

237|CTY, Prosecutor v. Dusko Tadidppeals Chamber Case N3-94-1-AR-72, 2 October 1996.

238 A crime is defind as customary whenever it meets two conditioisturnitag namely the presence of this
conduct in the State practice amgbinio juris. Therefore, a customary crime of terrorism is emerging due to the
judicial precedents in international criminal lawedto the criminalization of terrorism in domestic legal systems
as well as in military manuals and finally in the Statutes of Tribunals for Rwanda and Sierra Leone, respectively
in Article 4 (2) of ICTR Satute and Article 3 (d) of SCSL Statute.

53



domesic tribunals, foreign courts or by inteational criminal courts because their acts account
for war crime$®. In this case the distinction among civilians and combatants does not apply
for any person could commit a terrorist act, either States armed farggsrnational armed
conflict or dissident armed forces and other organized groups innteynational armed
conflicts, or even civilians who take a direct part in the hostilities. Consequently, combatants
could not benefit from combatant immunity or WGtatus and they coulze punished for their

acts contravening IHL rulé¥. In other words, unlawful combatants are prosecuted for acts of
terrorism criminalized by the domestic law and for the war crime of terrorism whereas
combatants could be broughtjtstice only for the ets of terrorism which are war crimes. In

turn, this entails that in IHL terrorists do not fall into a specific legal category.

239 |n Tadc case, the ICTY enumerates the requirements whom a violation of international humanitarian law shall
meet in order to fall under Article 3 of the ICTY Statute and be viewed as a war @rimeé:) tidmenust i ol a't
constitute an infringement of a rule oférnational humanitarian law; (ii) the rule must be customary in nature

or, if it belongs to treaty law, the required conditions must be met; (iii) the violation must be "serious", that is to
say, it mustconstitute a breach of a rule protecting importaratiues, and the breach must involve grave
consequences for the victim; (iv) the violation of the rule must entail, under customary or conventional law, the
individual criminal responsibility of the persémr e a ¢ h i n gTherefoee, thre vidlagioins dhe prohibitions

on terrorism are war crimes whether they satisfy the abovementioned four conditions. SePrgSE¢utor v.

Dusko Tadi¢c No. IT-94-1, Appeals Chamber, Decision on the Defence Motion ferdtiterlocutory Appeal on
Jurisdiction, 2 Octobet995, para 94.

240 Gasser H.Pgp. cit.,p. 560.
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Chapter 11

International and European responses to the phenomenon of

Foreign Terrorist Fighters.

1. United Nations’ strategy against terrorism before the Islamic State of Syria
and the Levant: International Conventions and the engagement of the

General Assembly.

Since ever, terrorism has been considered as a national phenomenon falling under the domestic
competences, ye¢he international community has stepped in to deal with international acts of
terrorism, building a countderrorism framework composed of treaties and resolutténs

These political and legal measures were drafted by the UN system iofviees necesty of

the prohibition of terrorism and the criminalization of the perpetrators since terrorism may pose

a threat to the international peace and secdfity

The endeavours failed to reach consensus on the characterization of terrorism domaitdy

the dspute over the legitimacy of the national liberation movements, while they accomplished
the approval of sectoral Conventions addressing specific violent acts which could be considered
as terrorists. Therefore, aircraft hijacking, acts ofrigknostagesattacks carried out through
bombs, the financing to terrorist organizations and the economic support to their activities, the
possession and the use of radioactive and nuclear materials are criminal &ffeHess the

notion of terrorism is i@missed irfavour of the description of the act of terrorisagt{s reus)

241|n this regard, it is noteworthy that already in 1937 the League of Nations held an interstate Conference in order
to react to the 1934 assassinatiomd#xander | of Yugoslavia in Marseille, resultimgtwo Conventions dealing

with the prevention and the repression of terrorism. They never entered into force because States did not ratify
them.SeeQuadarella L.ll nuovo terrorismo internazionale come ¢ mi n e c o n,Editarialé Stientifiaan i t -
Napoli, 2006, p. 49 e ss.

242 gaul B.,Defining Terrorism in International LavNew York, Oxford University Press, 2006, p. 45.

243 Convention for the Suppression of Unlawful Seizure of Aircraft, The Haguegrlger 1970; International
Convention Against th@aking of Hostages, New York, December 1979; International Convention for the
Suppression of Terrorist Bombings, New York, December 1997; International Convention for the Suppression of
the Financing of Teorism, New York, December 1999; International @amtion for the Suppression of Acts of
Nuclear Terrorism, New York, April 2005.
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along with the specific intent of the authorsens rey regardless of their motivations and
purposes. The Conventions urge States to abide by the obligations to prevent gmes® re
terroiism: the former condense in practical measures to avert the acts and the preparations
thereof as well as in the interstate cooperation for the exchange of information, figures and
communications. The latter entails that the States must intodutheir @mestic law the
offences envisaged by the Conventions, or rather they must criminalize the defined conducts in

their territory so that the executors of terrorist acts do not go unpuffiéhed

In addition, the treaties apply to acts with an in&ional claracter, thus excluding acts
“commi tted within a single State, the all ege
the alleged offender is found on the territory of that State and no other State has a basis to
exercise jurisdictiot?*®. Accordngly, the offences spread across various countries, impacting

on several jurisdictions thus questioning the principle of territorial jurisdi¢fiofiherefore,

the Conventions fill the vacuum by requiring the principldich ut deder & jnaut | u
which States could prosecute terrorists found within their borders or extradite them. This means
that, in case of a State failing to request the eitoed the other State could try the alleged

violators of the Conventions, even though he is nwtaonal of that State or he has carried out

the terrorist act in a third Staté

Whilst it is true that at first the UN bodies pursued a pragmatic aadendented approach,
finalising conventions in the aftermath of heinous terrorist acts in orde&wotd the problem of

the definition of terrorism, it is likewise true that the 1999 Convention for the Suppression of
the Financing of Terrorism submittad accessory definition of terrorism inasmuch it prohibits
the funding to terrorist activities praled for in the other Conventions and to other violent acts
carried out against civilians with the purpose of striking terror and influencing the decisions o
the governmenté®. Afterwards, the international community gained perspective and
introduced a hotitic and longterm approach to the phenomenon of terrorism resulting in the

1994 Resolution 49/60 of General Assembly, thecsnl | ed “ Dec | agsaat i on

244 Geneva Academyp. cit, p. 34.
245 Article 3 of the 1997 International Convention for the Suppression of the TerrorisiiBgsn
246 Saul B. (2006)pp. cit, p. 131.

27QuadarellalL.l | nuovo terrorismo i nt er na Edizione Sdieatifica,dlapeli, cr i mi r
20086, p. 70.

248 Article 2 (1) (b) of the International Convention for the Suppression of the ¢ntaof Terrorism states that

fany other act intended to cause death or serious bo

active part in the hostilities a situation of armed conflict, when the purpose of such act, by its naturatext,
is to intimidate a population, or to compel a government or an international organization to do or to abstain from
doing any acto.
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Eli minate I nternational Terrorism”, which is
but on its elimination. Indeed, the General Assembly condemned all acts and forms of terrorism,
“in any <circumstance unj uist R%dnc byl whpmeverh at e v
committed, thus also denouncing the guerrilla actions of the national ldrerativements. In

addition, the Declaration reaffirms the necessity of the cooperation among States on tackling
terrorism and sets up requirements on Staderefrain from organizing or encouraging acts of
terrorism in third countries and to enforce théngiple of faut deder e®Caut | u
Furthermore, the resolution gave an original
or calculated to q@voke a state of terror in the general public, a group of persons or particular
persons for politicap u r p &'slreay case, the provision remains vague in respect to the

state of terror” but it const pthadragisguaof cr i t i

a global convention against terrorism.

The Resolution 49/60 of 1994 was integrabyd1996 Resolution 51/210 which essentially
broadened the spectrum of policy meastifeand established aAd Hoc Committeé®,
empowered to elaborateGomprehensive Convention on International Terrorism to deal with
terrorist acts not covered by the aboveteed Conventions and to define the crime of
terrorism. In this regard, the draft handed over by India is clear on the description of terrorism
as ciminal acts unlawfully and intentionally committed, causing death or serious injury to
persons or damag® public or private property, with the terrorist intent of intimidating a
population or compelling a government to do or not to do some &étibmconjunction with

the Ad HocCommittee, a Working Group was launched by the Sixth Committee of the General
Assembly to negotiate the text of the Convention which is still being discussed, due to
divergences on state terrorism and on the field of applicatiothe provisions of the
Convention. Indeed, there is some debate as to whether acts of the natiomsdiofiber
movements are lawful, thus equated with the activities of the armed forces, so that the

Comprehensive Convention could not apply; otherwise,stinuggle of the guerrilla fighters

249UN Doc. A/RES/49/60, 9 Decemb#894, Annex, para 1.

2%0 saul B.,Research Handbook on International Law and Tesmr;, Cheltenham, UK; Northampton, MA:
Edward Elgar, 2014, p.568.

251 UN Doc. A/RES/49/60, 9 December 1994, Annex, para 3.

252 Among them, consultations among security offigjakesearch and development on methods of detection of
explosives; analysis of these of electronic communications system to carry out the attacks; investigations on
organi zations and associations whi ch smmgle agamstthe as a
financing of terrorismSeeA/RES/51/210, 17 December 199@&yra 3.

253 The Ad Hoc Committee was also responsible for the drafting and the signing of the sectoral Conventions,
namely the 1997 International Convention for the Suppnessiorerrorist Bombs and the 1999 International
Conventions for the Suppressiontbé Financing of Terrorism.

254 Article 2 of 2000 Draft Comprehensive Convention against International Terrorism.
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would amount to terrorisfr®. Nonetheless, the Convention representissa $tep towards a
universally accepted definition of terrorism as well as towards a comprehensive approach to the

problem of terrorism.

Lastly, he General Assembly has preserved its holistic approach against terrorism with the
adoption of the UN GlobaCountefTerrorism Strategy in 2006 which was promoted by the

2006 report of the former SecretaBye ner a l Kof i Annan, “uUni ti
recommendations for a global countere r r o r i s?MA TisetGlolat GognieTerrorism

Strategy iscomposedo a decl aration and a pl an of act.i
conditions conducive to the spread of terrorism; measures to prevent rabdtderrorism;
measures to build States’ capacity to prevenr
of the United Nation system in this regard; measure to ensure respect for human rights for all

and the role of law as the fundamental basis oftheg ht a g a i? $he resolitiom or i s I
does not contain any achievement but it is remarkable since omaode it comprehends all

the previous resolutions, agreements and speeches on terrorism and on the other hand, it copes
with the causes of teriem, which were at first set aside in favour of the sectorial approach, in

order to prevent the terrorist atka. In addition, there is an earliest mention to the phenomenon

of cyberterrorism, as the use of Cyberspace to spread ideas and to recruiriylieinch needs

to be tackled at the national l evel 8of “usir

terré&%i sm”

2% Seee.g., Saul B.Research Handbook on International Lawd Terrorism,Cheltenham, UK; Northampton,
MA: Edward Elgar, 2014; Hmoud MNegdiating the Draft Comprehensive Convention on International
Terrorism Journal of International Criminal Justice-2006, pp. 103+ 1043; Sossai Ml.a Prevenzione del
Terrorismo nel Diritto InternazionaleGiappichelli Editore- Torino, 2012.

256 UN Doc. A/60/825,Uniting against terrorism: recommendations for a global coutégrorism strategy 27
April 2006 . Kof i Annan pr opos e de dsaffected geoups fjoyn chivesisge d o n
terrorism as a tactic to achieve their goals)yderrorists the means to carry out their attacks; deter States from
supporting terrorists; develop State capacity to prevent terrorism; defend human rights in the astraiggte
terrorism”.

257 UN Doc. A/RES/60/288The United Nations Global Count@erorism Strateg, 8 September 2006.

258 |vi, para 12 (b) of Il pillar.
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1.1 The UN Security Council Resolutions 1267/1999 and 1373/2001: the sanctions regime

and the post 9/11evolution.

Before the emergence of Islamic terrorism, the Security Council played a secondary role in the
fight against terroem, delegating the task to the General Assembly which achieved great
results in criminalizing different conducts and focused omvaking definition of the
phenomenon in order to give birth to a customary crime of terrorism. Indeed, the Security
Council smply adopted resolutions in response to specific acts of terrorism, dooming the
authors and calling on States to preventthosesac As a matter of fact,
not used in the early resolutions and it appeared only in 1985 when Reasblt@ioecognized
thehostag¢ aki ng and abduction as *“ ma?miTHisénactiomt i on s
could be explaied by the deadlock in which it was stuck following the Cold War and the cross

fire of vetoes as well as by the understandingt tterrorists operate at local level in the

framework of regional conflict&’.

September 2001 represented a radical shifthin approach of Security Council since it
converted to the leading player in the UN counterterrorism system which was composed of
binding and quadegislative measures and oversight committees. However, even before
September 2001, the Security Council hadackle the increasing violence committed by Al

Qaeda and its associates through the adoption of sanctions aimed firstlestsgtmsoring
terrorism and then at specific individuals or groups in order to prevent the impact on civilian
population. Thestarting point was Resolution 1267 of 1999 which demanded Taliban regime
refrain from providing the Afghan territory to A)aeddor the training of terrorists and for the
organization of attacks and from ensuring a safe haven to Usama Birf4!a@ikis resolution

i's noteworthy since it est aQatdaanthT@lbanbanstansct i o
Regi me” wh i c hat thearaliban regineecdtieetal their territorial, economic and
political support to AlQaida. Under the regime, the Securityu@oil required all the States to
implement some measures, namely the asset freeze, the arms embargo and the travel ban to
individuals and entities which are enumerated in th&Aida Sanctions List. The latter was
elaborated by the 1267 Sanctions Commaitta subcommittee of the Security Council

composed of 15 members, which was entrusted with the task of monitoring the implementat

259 Saul B. (2006)pp. cit, p. 217.

260Rosand EThe UNLed Multilateral Institutional Response to Jitist Terrorism: Is a Global Counterterrorism
Body Needed?ournal of Conflict an&ecurity Law, Volume 11, Issue 3, 2006, p. 408.

261 UN Doc. S/IRES/1267 (1999), 15 October 1999, preamble.
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of the sanctions and updating the | ist-, thou
compliance. The scheme evident inasmuch each State could request to the Committee the
inclusion in the list of an individual or an entity, which nettgsapproval of all the members

of the Committee, so that States must carry out the sarffiofise individual or entity mus
satisfy a single requirement to be added to
Al-Qaeda”, even ttdedidimptrclarifytthe meamng af association. It should be

noted that the listing does not lead to an individual crimiteilis because the purpose of the
sanctions is not punitive but preventive, or rather avoiding the perpetration of terrorist acts by
locking the abilities of terrorists to &8t Yet, it is true that individuals who violate the measures

could inoprianhe“appnalties i mposed by States

al so “bring proc®edings against them

Shortly after, he fall of the Taliban regime in 2002 resulted in a change of the 1267 Sanctions
Regime, which was expanded in order tol eath the global threat posed by-&aeda. Indeed,

the Resolution 1390, adopted after the 9/11 attack, transmuted a territorimrsareyime into

a global one, irrespective of the territory and without time limits, no longer targeting a
sponsoreeStak but directly a terrorist organization and its associates, even in contrast to the
early sanctions adopted by the Security Courgidlimst States which were alleged to collude
with terrorist€®>. | ndeed, the measures mustenkmembprer f or n
of the AFQaeda organization and the Taliban and other individuals, groups, undertakings and
entities associated with the?%¢, This means that sanctions are indeterminate, aimed at non
state actors and are not confined to the activities patpetin the Afghan territory but they
encompass acts of terrorism carried out byQaleda wherever these oc®ir Through
subsequent swlutions, the Security Council emended the sanctions regime and pointed out the
meani ng of “ asQsacecdladaane hand, the i126™h Sarclions Regime has been
divided into two separate regimes, namely the 1988 sanctions regime dealing withizae Ta
and the 1989 ARaeda sanctions regime targeting@aeda® The latter was then adjusted by
Resolution 2253 whiclstipulated that the 1267/1989 -@laeda Sanctions Committee shall

2625aul B. (2014)pp. cit..,p. 609.

263 Geneva Academygp. cit., p. 37.

264UN Doc. S/IRES/1267 (1999), 15 October 1999, para 8.

265 Sanctions were agiéed against Libya and Sudan, respectively after the Lockerbie incident in 1992 and the
assassination of Egyptian President Hosni Mubarak in 1996. UN Doc. S/RES/748 (1992), 21 January 1992; UN
Doc. S/IRES/1054 (1996), 26 April 1996; UNo©® S/RES/1070 (199, 16 August 1996.

266 UN Doc. S/RES/1390 (2002), 16 January 2002, para 2.

267 Saul B. (2014)pp. cit.,p. 610.

268 UN Doc. S/RES/1988 (2011), 17 June 2011.
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henceforth be known as 1267/1989/2253 ISIL andQAkda Sanctions Comitdée and the
sanctions list shall be renamed to ISIL and@deda Sanctions List, so that the sanctions could

be enfored against ISIL and its affiliates.

On the other hand, the Resolution 1989 assumed that an individual, entity or undertaking is
affiliated to Al-Qaeda whenever he takes a direct part in the financing, planning, preparing and
perpetrating of acts of terrem, or in the supply of weapons or even in the recruiting of
volunteerd®. The fact that association is the solely requirement to adubandual in the list,

along with the lack of any mention to the nationality, entails that also foreign fightersbeould
subjected to the sanctions: foreign fighters who travel to Syria to fight in the ranks of ISIL as
well as those who do not reach tharvecenario but remain in their country of origin where

they recruit followers and facilitate their tra¥/&l

The 9/1L attack brought about a harsh reaction of the international community which
acknowl edged the terr or i sdasathreatta iotérnatiohal peace any
and s &¢ Thisireprgsénts a change of perspective insofar the resolution describes as a
threat to peace no longer a specific terrorist incident but terrqgresnse,namely all acts of
international terrorism whaver, wherever and by whomever carried®GufTherdore, this
determination foresees that acts of terrorism are a global challenge impacting on all the States,
carried out by individuals or entities without any connection to a State, committed in any place,
thus encompassing acts of domestic terratidnn this regard, the Security Council reaffirms

the need to combat by al/l means” the terror
or collective seHdefence, even though it did not authorize aleiSmilitary action. Indeed, the
terrorist act isiot considered as an act of war but as a crime which results in the criminalization

of the authors, the organizers and the spofASors

Moreover, the Security Council gave birth to the second pillar of tHhectuntefterrorism
system through the adoption of Resolution 1373 which acquired a legislative character since it

269 UN Doc. S/RES/1989 (2011), 17 June 2011, para 4.

270 Geneva Academyop. cit.,p. 37.

2MUN Doc.S/ RES/ 1373 (2001), 28 September 2001, preambl e.
included in Resolution 1368, adopted the day after the 9/11 afa@dkN Doc. S/IRES/1368 (2001), 12 September
2011, para 1.

22 Nesi G.,International Cooperathn in CountefTerrorism: The United Nations and Regional Organizations in
the Fight against TerrorispAldershot; Burlington, VT: Ashgate, 2006, p. 95.

273 |vi, p. 98.

274 saul B. (2012)pp. cit, p. 233.Resolution 1368 states all theagts musfi b r i justicetthe perpetrators,
organizers and sponsors of these terrorist attacks and those responsible for aiding, supporting or hdrbouring
them.UN Doc. S/RES/1368 (2001), 12 September 2001, para 3.
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imposed on all the States general obligations, detached from a jgartounflict or act and
unlimited in time. These shall be divided irttree categories: mandatory measures against
terrorist financing, compulsory requirements against terrorism in general and recommendations
on state cooperation over information shaang criminal prosecution. In the first section, the

St ates’ ard takierg @ptby then Isternational Conventions since they concern the
suppression and the prevention of the terrorism financing and they provide for the assets freeze
of terrorists. Thagh, the Resolution 1373 represents an innovation from two sides:eon on
hand, States are required to criminalize terrorism financing, so that the financial support to
terrorist acts is a crid€. On the other hand, the assets freeze shall be targetgashat

persons who participate in the terrorist act but also at

fi e ries owned or controlled directly or indirectly by such persons; and of persons and entities
acting on behalf of, or at the direction of such persons and entities, including fundsddariv
generated from property owned or controlled directly or indiredily such persons and

associated pef%ons and entitieso

Therefore, the measure provided for by the Security Council is much broader than the similar
one contained in the 1999 Intenoaial Convention for the Suppression of the Financing of
Terrorism whichsimply envisages the duty to freeze the assets of the authors of the terrorist
attack$’’. In addition, the provisions of the Resolution 1373 are binding on all the States and
automaically apply without a national legislative action whereas the UN Temofisancing

Convention apply only to signatory countries and need their ratifiédtion

The second part demands that States refrain from directly or indirectly support ternaigib th

the adoption of legislative measures in order to suppress the meentiand to eliminate the
supply of weapons. I n addition, St ates must
financing, planning, preparation or perpetration of terrorisé & in supporting terrorist

a ¢ t’%tHus terrorist acts as well as thearatory acts are incorporated in the domestic laws

as criminal offences, resulting in serious penaftfe©ther preventive measures include the

27SUN Doc. S/RES/1373 (2001), 28 Septmn 2001, para 1 )b

278 vi, para 1 (c).

277 Saul B. (2014)pp. cit.,p. 628.

278 Feinberg M.,Sovereignty in the age of Global Terrorism: The Role of International Organizatieiden;
Boston: Brill Nijhoff, 2016, p. 38.

279 UN Doc. S/RES/1373 (2001), 28 September 2001 pde).

280 Saul B. (2012)pp. cit, p. 236.
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travel ban in order to hinder therrorist mobility and border controls on identity documents to

combat the gunterfeiting and the denial of a safe haven to terrorists.

Furthermore, Resolution 1373 established the Codrganorism Committee (CTC), composed

of the members of the Councémpowered to monitor the implementation of the resolution
through the evahtion of the reports submitted by the States, which specify the steps undertaken
in seven areas: legislation, financial asset controls, customs, immigration, extradition, law
enfarcement and illegal arms traffickiffy. This Committee does not have a pumithature for

it does not s awmanpliancabuttit himges®n thetc@ogeration with the States
in order to provide them with technical assistance in the adoptiolegislative and
administrative measures. Therefore, the CTC plays a pivoilin the coordination of the

St at e s terrarismueffart&rThis means that the CTC diverges from the 1267 Sanctions
Committee because it does not draw up a list ofviddals or entities to be targeted by the
national actions but it assigns thentpetence to identify the recipients of the measures, the
activities to be criminalized as well as to define terrorism to each?St&imce 2004, the CTC

is assisted by the @aterTerrorism Executive Directorate (CTED) and works in synergy with
the 1540Committee which deals with the prohibition of the proliferation of nuclear, chemical
and biological weapons and with the 1566 Working Group which is in charge of elaborating
practical measures against terrorists and of creating an international fune factiims of

terrorisnt®?,

281 Rostow N.,Before and After: the Changed UN Response to Terrorism since SeptertibeCatmell
InternationalLaw Journal, Volume 35, Issue 3, Winter 2002, p. 483.

282 Rosand E.pp. cit, p. 410.

283 FeinbergM., op. cit.,p. 125.

284 Rosand E.op. cit.,p. 414. The 1540 Committee, commonly known as the-Riatiferation Committee, was
launched by the Resolutiorb40 (2004), tackling the phenomenon of the weapons of mass destruction (WMD).
The 1566 Working Gnap was established by Resolution 1566 (2004) in response to the seizure of hostages and
the death of children occurred in Beslan, Russia.
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2. The rise of the Islamic State and the UN Security Council activism: the
Resolution 2170/2014.

The threat posed by the Islamic State wafrsit overlooked by the Security Council which
started addressing it as of 2014 whiee terrorist organization had already conquered certain
parts of Syria and Iraq and announced the birth of the Caliphate. The increasing concern of the
international commnity was related to the relentless flow of foreigners travelling to the war
zone whid resorted to cruel methods of warfare instilling terror in the population, committed
IHL violations and underwent training helpful in carrying out terrorist acts irr themne
country. Therefore, the activities performed by the foreign fighters engerttieradoption of

two significant Resolutions a month apart under Chapter VIl of the UN Charter in which the
Security Council condemns the events in the Middle East adbreg by ISIL, AINusra

Front and affiliated entities and focuses on the phenomenon©f or ei gn terrori s

Indeed, on 15 August 2014 the 15 members of the Security Council unanimously enact
Resolution 2170 to stop the flow of money, weaponsfigintiers to the war zone, swelling the

ranks of ISIL and other associated terroristarni zat i ons. After depl ori
systematic and widespread abuses of human rights and violations of international humanitarian

| af®P’committed by ISILt he Resol ution introduces a new
fight er s ”ighters codnected to a adiculr group, ISIL aneN&kra Front (ANF),

and to terrorism without giving a definition neither of FTFs nor of terrdfi$nndeed, the

Courtil firstly approaches the FTFs, condemning their recruitment and requiring them to
withdraw immediately since their presence could prolong the conflict and result in violent
radicalization. In addition, those recruiting foreign terrorist fighters andriies themselves

are liable to be listed in the Aaida sanctions regime, along with etlindividuals or entities

who may finance or facilitate the travel of FF¥sSure enough, six individuals linked to the

Islamic State or ANusra Front are added toet 1267 Sanctions L&E.

285UN Doc. S/RES/210 (2014), 15 August 2014, para 1.

286 Ali A., La risposta della comunita internazionale al fenomeeroForeign Terrorist FightersLa Comunita
Internazionale, 2/2015,p. 185.n t hi s r egar d, it is importantintheo r ecal
international humanitarian and cr i mi naheindivauvalswhioi ch e m,
lawfully participate in the hostilities. In addition, the reference to foreigners joining a war in a country different

from their own firsly appears in the Resolution 1649 (2005) when the Security Council demands that States bring
tojusti ce the political and military | eaders of “forei
eastern part of the Democratic Republic of Congo.

287UN Doc. S/RES/2170 (2014), 15 August 2014, para 7.

288 See Ivj Annex.

64



Furthermore, the Resolution reflects the trend in the SecGrityunci | ' s | egi sl at
dictating some duties on States concerning the prevention and the repression phases which
could be divided into three sections. FirstBtates are required to take national measures to
suppress the flow of foreign terroriggliters and to bring them to justice as well as to prevent

the movement of terrorists from and to their countries through border controls, interstate
cooperation andnformation sharintf®. Besides, States are also encouraged to interact with
personsfollommg t he radicalization path in order to
purposes of suppor Phamldgo assist them ig the Soaiabreintegrationl S| L’
The second obligation concerns the terrorist financing and in particulas tast suppress

the financing of terrorism and refrain from any direct or indirect support to the terrorist
organizatio”®. Obviausly, this is modelled after the Resolution 1373 and the 1999
International Convention on Terrorism Financing but here the fiscois the foreign terrorist

fighters and their travel to conflict zone. In this context, the Security Council reaffirms the
prohibition of individuals or entities making available funds for terrorist acts and points out that

ISIL controls oil fields in Sgia and Iraq, so that direct or indirect trade is forbidden because it
amounts to financing of terrorigii. Finally, States musinlarge the sanctions regime imposed

on Al-Qaeda to ISIL and ANF since they are associated forces-Qaba. This means that

States could enumerate in the 1267 Sanctions List individuals or entities connected to these

terrorist organizatiorf®

As a mater of fact, Resolution 2170 does not expand the counterterrorism framework built by

the Resolution 1267/1999 and 1373/2001 bde#erves the credit for bringing the attention to

the issue of foreign terrorist fighters and for prescribing the respdutirofn rights in the

combat against terrorism. Indeed, in the preamble of the Resolution the Security Council
compel s Smplytvatls all their obligabons under international law, in particular
international human rights, refugee and internatiomahha ni t ari an | aw” , i mp

national strategies must not abuse any human rights or the rule?st law

289 Al A., op. cit.,p. 184.

2%0UN Doc. S/IRES/2170 (2014), 15 August 2014, para 9.

291 |vi, para 11.

292UN Doc. S/RES/2170 (2014), 15 August 2014, para 14.

293|vi, para 18.

2% For the relationship between counterrorism and human rightSeeNesi G.,International Cooperationni
CounterTerrorism: The United Nations and Regional Organizations in the Figainag Terrorism Aldershot;
Burlington, VT: Ashgate, 2006; Saul BResearch Handbook on International Law and Terrori©meltenham,
UK; Northampton, MA: Edward Elgar, 201@adin R., Carletti C., Colacino N., Cotura S., Guarino@ontrasto
Multilivello al Terrorismo Internazionale e Rispetto dei Diritti Uma@iappichelli Editore, Torino, 2012.
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21TheUNSecurg Council Resolution 2178/ 2014: the
Fighterso.

A month after the issuing of the Restibn 2176°, on 24 September 2014 the Security Council
unanimously launched Resolution 2178 dealing specifically with foreignritgrifighters,

which was built upon a draft resolution handed in by the United States which called for the
enhancement of éhcounterterrorism obligations and for a clear strategy against foreign terrorist
fighters. The Resolution represents the peak efvikllestablished practice of the Security
Council to legislate on matters related to terrorism, but it goes furtherdamiiog a holistic
approach to the phenomenon of foreign terrorist fighters since it provides a variety of national
measures to adelss the challenge, namely criminal laws, administrative measures, intelligence
operations and preventive strategies, asadicalizatiod®®. Though, the provisions of the
Resolution are not directly effective in the domestic systems, implying that thetps€aumcil
instructs States to implement the obligations, granting them the faculty of deciding the penalties

and definingerrorism.

Resolution 2178 is structured in some sections which could be simplified in individual
obligations, States obligationaternational cooperation, countering violent extrem{§WE)
in order to prevent terrorism and the UN engagement on the FTF threat. However, the preamble

is already meaningful since it contains the first definition of FTFs which are described as

il i n cdualsvwhal travel to a State other than their States of resilen nationality for the
purpose of the perpetration, planning, or preparation of, or participation in, terrorist acts or

the providing or receiving of terrorist training, including in connentiowi t h ar M d conf

The targets of the Resolution 21d@& those individuals who travel to a conflict zone with a
terrorist purpose, i.e. the preparation, perpetration of or participation in a terrorist act as well as
the providing or receiving of tegrist training. The Resolution assumes that foreign testrori
fighters are recruited by Islamic State;Mlisra Front or AlQaeda and its associates but the
aforementioned provision is not limited to a particular group, so that everyone, even belonging
to other groups, who leaves his country of origin with therihbf resorting to terrorism could

be | abelled as terrorist. Moreover , the f i nce

2% The international community faced the challenge posed by ISIL not onlygthroinding resolutions of the
Security Council but also through a military intention led by United States which were worried about the
territorial gains of ISIL in Syria and in Iraq. The air attacks against ISIL positions in Iraq started on 8 Adgust 20
whereas the attacks in Syria kicked off on 23 September 2014.

2% Feinberg M. op. cit, p. 41.

297UN Doc.S/RES/2178 (2014), 24 September 2014, para 8 of the Preamble.
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conflict ambi guousl!l y | i nk stworeadings:onogenhand,i t h a
individuals are designed as FTwhether they commit terrorist acts in peace time or in war

time; hence, acts governed by IHL are deemed as terrorists without limiting the term to acts
forbidden by IHL. This means that acts whiare lawful under IHL could be categorized as

terrorist, thus subject to the measures contained in the Resolutiort®1@8 the other hand,

the travel of FTFs to the conflict zone amounts to an act of violence during an armed conflict,

thus to a terrorisielony?®. Therefore, joining or attempting to join an adrgroup designated

as terrorist or travelling to a country in which a terrorist organization operates is a serious

of fence because it equates to r llc appliesinng t er
these cases. Added to this is the uncetyaon the definition of terrorism which may result in

the characterization of foreign terrorist fighters as those individuals who travel only to fight,
activity which is basically lawful in an IAGnd unlawful in a NIAC, irrespective of their
nationality,and also women or girls who do not take a direct part in the hostilities may fall

within this categor3f°

The second innovation relies on the first paragraph of Resolution 2178 which directlssaddre
foreign terrorist fingdndoeaseallterroestaats and participdtitne m t
i n ar me d and raibingi tfe tissue whether the Resolution creates binding legal
obligations also upon individudfé. Here, the individual obligeons are not mediated by States

but they directly flowfrom the Resolution 2178 which is the legal basis of the prohibition of
committing terrorist acts or participating in the armed conflict by the side of ISIL. Moving on

to the duties of States, the Siety Council reiterates some obligations laid dowmiavious
treaties, i ncluding the travel ban, t he ass:¢
inserts new precise obligations regarding FTFs. Yet, the prevention and the suppression of the

“@cruiting, organi zi ng® of FTFa, nrs mplidnde nwgth ther eqgu

298 Geneva Academyap. cit.,p. 42.

2% Capone F.Countering AForeirga: TArCortstaFi dppraisal of t1I
the UN Security CounlcResolutions|talian Yearbook of International Law, 25 (2015), p. 236.

300|vi, p. 231.

301 UN Doc. S/IRES/2178 (2014), 24 September 2014, para 1.

302 According to Anne Peters, Security Council resolution could be able to create obligations for individuals

to the nature of the UN Charter as a world constitut
authority that- within the boundaries of the principles aghlity - also is effectiveerga omnesvis-a-vis

i ndi vidual s” .ounciincanaotl apprdach @nly, statéstioesupfress terrorism but it is necessary that it

also turns to individuals and groups with legal orders to stop the terrorist actSee@eters A. Security Council
Resolution 2178 (201l4hteTbheaBFaneigheTenEllidake20 Eegal
November 2014, Available at: https://www.ejiltalk.org/secudduncitresolution21782014theforeign
terroristfighter-asan-internationallegatpersonpartil/.

303UN Doc. S/RES/2178 (2014)4September 2014, para 5.
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international law and international humanitarian law, remains the main duty which is embodied
firstly by the avoidance of the mobility of terrorists through border contbis;ks on identity

papers and travel documents aslvasl tackling the practice of counterfeiting. In this regard,

the Security Council encourages States to collect and analyse travel data, benefitting from the
database, the procedures and the systeniMid@ry notices to track identity papers and forgery,
devised by the | NTERPOL %in tdessecond plage, Statels bre t h e
urged to bring to justice individuals who take part in the preparation, planning, perpetration,
financing of anl supporting terrorist acts, as such they must inicedn their legal system the

following criminal offences which shall be proportionate to the seriousness of the offence:

(a) their nationals and other individuals who travel or attempt to travel fioair territories to

a State other than their Statekresidence or nationality;

(b) the wilful provision or collection, by any means, directly or indirectly, of funds by their
nationals or in their territories with the intention that the funds should $eduor in the

knowledge that they are to be usedpiider to finance the travel [of foreign terrorist fighters];

(c) the wilful organization, or other facilitation, including acts of recruitment, by their nationals
or in their territories, of the travedf individuals who travel to a State other than tHstates of
residence or nationality for the purpose of the perpetration, planning, or preparation of, or

participation in, terrorist acts or the providing or receiving of terrorist trainittg

Therefore States are obliged to criminalize in théomestic law conducts related to terrorism
which range from the mere preparatory acts to the effective commission of terrorist acts. Again,
the failure in defining terrorism provides a risk of abuse from oppre&tiates which find in

the Resolution 2178 legal justification for criminalizing the political opponefits

Furthermore, the Resolution calls upon Member States to prevent the entry into or transit
through their territories of individuals falling intodHist designated by the 1267 and 1989
Sarctions Committee and to require airlines operating in their territory to supply advance
passenger information, including flight information and passenger information, to national
authorities in order to detect atipted entries or departu?€s With regardo the third section,

the Council recommends Member States to strengthen international cooperation on the sharing

304UN Doc.S/RES/2178 (2014), 24 September 2014, para 18 of the Preamble.

305 vi, para 6.

306 SeeScheinin M. Back to Post 9/11 Panic? Security Coil Resolution on Foreign Terrorist FighterdUST
SECURITY, 23 September 2014. Available at: https://www.justsecurity.org/1540-Bpbganicsecurity
councitresolutionforeignterroristfightersscheinin/. Scheinin

307 UN Doc. S/RES/2178 (2014), 24 Sember 2014, para-89.
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of information and adopting best practices to ban the travel of FTFs, to identify them and to
prever them from the use of technology in reiting other fighters. In addition, the Resolution
recalls the Resolution 1373 in providing “o
connection with c¢ri mina’®regamingateifhanang ofandlthe or p
support to terrorisacts carried out by FTFs. The cooperation could also translate in assistance
among States in order to build capacity to tackle the phenomenon of FTFs, or in the
reinforcement of the measures set up by INTERPOL faimeh part of the Resolution is based

onthe CVEwhi ch i s considered as “an essenti al e
coincides with an additional breakthrough of the Resolution 2178, namely the shift from more
reactionary and repressive measuiepreventive ones, dealing with trenditions conducive

to terrorism. For this purpose, the Council encourages States to engage with local communities
and nongovernmental actors in three steps: countering the violent extremist narrative
developed by $IL through the elaboration of nemolent alternatives, implementing
rehabilitation strategies for those individuals at risk and reintegration ones for returning FTFs

and empowering communities and civil society to operate more effeétively

Finally, the Council reaffirms that foreignerrorist fighters, as well as those who finance,
support and facilitate their travel could be inserted in th@&éda Sanctions List, so that they
could be the target of the sanctions imposed by the +2B389 Sanctions @nmittee. This

means that Statese invited to propose the names of FTFs whom they ask for fi$tingthe

last section of the Resolution 2178, the Council also reshapes the roles of the institutions entitled
to the fight against FTFs, namely the 1261089 Sanctions Committee, thaa&lytical Support

and Sanctions Monitoring Team and the Couf@rorism Committe&! and urges them to

cooperate.

308 UN Doc. S/IRES/219 (2014), 24 September 2014, para 12.

309 Chowdhury Fink N., van Deventer F., Entenmann E., van Ginkel B., Kessels E., Millar A., Paulussen C.,
Singleton M., Addressing the Foreign Terrorist Fighters Phenomemomfa European Union Perspective: UN
SecurityCouncil Resolution 2178, Legal Issues and Challenges and Opportunities for EU Foreign Security and
Development PolicyGlobal Center on Cooperative Security, December 2014.

310 UN Doc. S/RES/2178 (2014), 24 Septber 2014, para 20. Also the paragraph 1seges the listing as a

me a s u r e sind&iduals, greups, uhdertakings and entities associated witadda who are financing,
arming, planning, or recruiting for them, or otherwise supporting their actaativities, including through
information and communications technologies, such as the internet, social media, or any othér means

311UN Doc. S/RES/2178 (2014), 24 September 2014, para2Bl
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2.2 The UN Security Council Resolution 2249/2015: the right to sidfence against ISIL.

Security Council Reolution 2249/2015 represersiew chapter in the fight against terrorism

since it introduces the concept of sadffence against terrorists, circumventing the prohibition

of the use of force provided for by the UN Charter and it strengthens the UNyssgatem.

The resolution wasdopted on 20 November 2015 in reaction to several terrorist attacks
perpetrated by ISIL during that year in Sousse (June 2015), Ankara (October 2015), Sinai
(October 2015), Beirut (November 2015) and in Paris (November Zait&)of all, it reiterates

that Islamic terrorist groups constitute a threat to international peace and security, but it
transcends in the determination of | SI' L whi c
threat to international peace and segu?it. In light of this, the Concil calls upon member

states which

Afhave the capacity to do so to take al/l nece
control of 1SIL also known as Dabesh, in Syri
to prevent and suppressterra st acts committed specifically
safe haven they have establish®d over signifi

Here the language is prominent inasmuch Member States are called upon to impleankenit
necessary rmwhch is noemlly usedtas a reference to Chapter VII, especially in
the authorizations of the Security Council to the use of force. These measures are crucial to the
redoubling and coordination of the actions against ISILctvinmay occur only in the tetories
governed by ISIL in Syria and in Irag. This means that the fight against the Islamic State must
not infringe the sovereignty of Syria and in Irag through efforts in their territories nor these
efforts could take placenithird state¥“* Moreover,the main purpose of these measures shall
amount to the eradication of the save haven whom ISIL has built in Syria and in Irag, entailing
the use of military force. Yet, Resolution 2249/2015 does not account for an authoriaation t
the use of force sinceig not enacted under Chapter VI, so that a military intervention would
be illegal. Likewise, selflefence and Article 51 of the Chaft€rare not mentioned in the
resolution. Therefore, the resort to sadffence could be jusifd by the element of the

“i mmedi acy”, or rather by the reference in t

312UN Doc.S/RES/2249 (2015), 20 November 2015, para SrefuiRble.

313|vi, para 5.

314 Hilpold P., The Fight against Terrorism and SC Resolution 2249 (2015): towards a more Hobbesian or a more
Kantian International Society?ndian Journal of International Law, 20n&u2016, p. 539.

315 Article 51 of the UN Chartestates thafi Not hi ng i €Ghartefstall ippaie theeimherent right of

individual or collective selflefence if an armed attack occurs against a Member dftlited Nations, until the

Security Counithas taken measures necessary to maintairrimea t i on a | peace and securit
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and intention [of 1 SIL] to carry out further
threat of attacks which could expiahe ongoing operatioregainst ISIL in parts of Syria and

Irag. In this regard, the Security Council reaches an important goal for it declares that the right

to seltdefence of States relies on their own right to-defence without the necessity okth

consent of the other S&s in which terrorists operdté namely Syria and Iraq, hence it is
sufficient that they meet the criterion of
However, the “immediacy” s halalandimminetbamednt er p
attacks, but to the chance of further attacks which require the intervention of the member States.

In addition, the Resolution 2249 is quite unclear on who is entitled to avail edefelice

because it refers to all the States,retleose which are distafrom the region of the conflict,
which “have the capacity to do so”, without
could be material or military or it could relate to political or legal obstacles or simply to a matter

of contributions, thusStates shall intervene in the fight against ISIL on the basis of their
capabilitie$'®. Therefore, the Security Council makes a generalized appeal, circumscribed to
the member States which could contribute, so that the other Stateseanptett®. Lastly,

while each State could invoke its right to sadffence, it is also true that the Security Council

encourages them to coordinate their actions in order to enhance the efficacy.

Furthermore, the resolution envisages an additional nafaaskling the Islant State which
diverges from the military forces, that is the international criminal responsibility of terrorists
and foreign terrorist fighters perpetrating terrorist acts. Indeed, acts of terrorism are deemed as
cri mi nal ntemuedgrosssystenedrd widespread attacks directed against civilians,
abuses of human rights and violations of international humanitarian law, including those driven
on religious or ethnic ground, its eradication of cultural heritage and traffickirgltural

pr o p ¥reuokes a criminal prosecution before the International Criminal Court (ICC) to

316 For the interpretation of setfefence in the international law, see Hilpold Fhe evolving right of counter
terrorism: An Analysis of SC Resolution 2249 (2015) in viewowfesbasic contributions in International Law
Literature QIL, 29 January 2016; Nigro R.a Risoluzione del Consiglio di Sicurezza delle Nazioni Unite n. 2249
(2015) e Il a legittimit”™ dell 6Uso del  DaittiBneanieirttc ont r o |
Internazionale, vol. 10, A, 2016.

317 weller M., Permanent Imminence of Armed Attacks: Resolution 2249 (2015) and the Right to Self Defence
against Designated Terrorist Groups EJIL  Talk!, 25 November 2015, Available at:
https://wwwejiltalk.org/permanenimminenceof-armedattacls-resolution22492015andthe-right-to-self
defenceagainstdesignatederroristgroups/.

318 Hilpold P. (2016a)pp. cit.,p. 538.

319 Hilpold P.,The evolving right of counteerrorism: An Analysis of SC Ralation 2249 (2015) in view of some

basic contrbutions in International Law LiteratureQIL, 29 January 2016, p. 18.

320UN Doc. S/IRES/2249 (2015), 20 November 2015, para 5 of Preamble.
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held the executors accountable because such activities could equate to crimes under Article 5
of the Rome Statuté.

In conclusion, Resolution 2249 pauas way for futurenterventions against the Islamic State

which shall be restricted to specific parts of Syria and Iraq and shall not trespass their
sovereignty. I't acknowledges the “immediacy’
defence, but ialso points out thanilitary interventions in Syria and in Iraq against retate

actors has made recourse to the consent of the State or its cooperation. Indeed, the military
intervention in Iraq has relied on the call for help made by the Iragi govetrimeope with

ISIL whereas the armed action in Syria has revealed the silent approval of the Assad
government which agreed with the international community in perceiving the Islamic State as

a global thredt?.

2.3 The UN Security Council Resolution 282017: the threat of returnees.

For the sake of clarity, it is necessary to discuss the supplementary development of the UN
counterterrorism framework which has equipped itself with legal instruments to hamdiewh

menace, namely the returning or idting FTFs. Indeed, the increasing number in the terrorist
attacks committed by recruits of ISIL worldwide has shifted the focus from those fighters who
leave their country of origin to fight in the ranks of 1$¢tLthose individuals who return to their

home country to perpetrate terrorist activities. The returnees are firstly mentioned by Resolution
2368/2017 in which States are urged to cooperate through sharing of information and best
practices concerningthokei g ht er s “ | eav i n gretarong te theirecduntrees me d
of origin, transiting through, travefAng to
Though, this concern is further explored by Resolution 2396, unanimously adopted on 21
Decanber 2017, which brings up the issue of tiek associated with the returnees and
relocators, or rather to those FTFs *“returni

their countries of origi f*imade toarganivenpahandy , or

321 Hilpold P. (2016b)pp. cit.,p. 32.

322 Nigro R.,La Risoluzione deConsiglio di Sicurezza delle Nazioni Unit&n2 49 (2015) e la | egi't
dell a Forza contro | 61 SI, Biritti UmanbeBirigto Irddrnazibmale,ivel.t1@ n.il,nt er n a
2016 p. 154.

322UN Doc. S/IRES/2368 (2017), 20 July ZQpara 38 of Preamble.

324UN Doc. S/IRES/2396 (P17), 21 December 2017, para 10 of Preamble.
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participate intermi st att acks &Ymomptedtby thesappkals’of ISILaThg et s
resolution reminds Resolution 2178/2014 inasmuch it extends the legal regime established by
the latter against the volunteers joiningld®n the ground to the individuals who ratutome

or move to third countries after engaging in terrorism. This means that States are forced to
prosecute the returning FTFs and penalize their activities, by introducing the criminal offences
required by Reolution 2178 in their domestic law, while $tdution 2396 does not envisage

new criminal offences. Though, the Security Council incorporates new obligations with regard
to border security and information sharing in order to protect their citizens frothréds of

the returnees: the first mandatedasure relates to the detection and the disruption of the travel
across borders through the Advance Passenger Information (API) and the Passenger Name
Record (PNR), which basically imply that States must regpassenger information from
airlines operatig in their territory?®. In addition, States are called upon to develop watch lists
and databases of known and suspected terrorists, including FTFs, in order to screen travellers
and conduct investigations aradollect biometrics data, namely fingerprimbotographs and

facial recognition, to identify FTFs and bring them to jusfice

Mor eover, Resolution 2396 “recognizes the ne
w a ¥?® meaning that Member Sést must implement appropriate actions espedialiglation

to the prosecution, rehabilitation and reintegration of FTFs and their accompanying families,
including espouses and children. Here the Council stresses the need of the involvement of the
civil society and educational institutions in elabangtistrategies tailored to individual
situations in order to reintegrate returning FTFs into their community and to prevent the
radicalization of other individuals. Finally, the resolution fosters the codrdimamong the

several counterterrorism bodieas iackling the threat of the returning or relocating FTFs,
especially in ensuring capacibuilding and technical assistance and in identifying new
practices and requests the strengthening of the cooperatiopdiNTERPOL and the private

sector in gatherimand sharing biometrics data

325The soft target commonly refers to public spaces or other locations which are accessible to civilians and slightly
protected, including markets, bus stations, schools and other religious institutions.rdtist ttacks on soft

target are explained liieratio of maximizing the civilian casualties and of producing a greater amount of terror..
See UN @unterterrorism Executive Directoraténalytical Brief: Responding to terrorist threats against soft
targets, 16 September 2019, Available at: https:/tn.org/sc/ctc/wgrontent/uploads/2019/09/CTED
AnalyticalBrief-SoftTargets.pdf.

326 UN Doc. S/IRES/2396 (2017), 21 December 2017, paralll

327vi, para 13, 15.

328UN Doc. S/IRES/PV.8148 (2017), 21 Decemd@17, p. 3.

329UN Doc. S/IRES/2396 (2017), ecember 2017, para 45.
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3. International soft law against Foreign Terrorist Fighters. Prosecution and

reintegration.

3.1 The Hagué Marrakech Memorandum on Good Practices for a More EffectivedRense
to the FTF Phenomenon (2014) and its Adddum (2015).

Outside the UN context, the international community has undertaken to tackle the phenomenon
of FTFs through the gathering of experts which provide governments with good practices and
recommendadns relevant to the drafting of policies. Inghiegard, an informal platform was
launched in New York in 2011, the Global Counterterrorism Forum (GCTF), with the purpose
of facilitating the adoption of a loagrm and comprehensive strategy to reat¢héothreat of
terrorism and to approach the cdmmhis conducive to terrorism. It constitutes a major player
due to the broad voluntary membership and to the reinforcing relations it maintains with the
UN bodies and the regional and s@gional organizatins in order to tune a shared
understanding of W FTFs patterns of radicalization, recruitment and tf&eh the official
document, the 29 signing Statésommit to strengthen the international cooperation regarding
terrorism and set some fundamemanciples about the forthright condemnation of &lo¢s of
terrorism and the necessity of a peaceful solution consistent with internatiof®l law
addition, the GCTF shall supervise the proper implementation of the UN Global Gounter
Terrorism Strategyand shall serve as a forum for national countentesmo officials,
policymakers and practitioners to share expertise and to develop solutions. It is composed of a
Coordinating Committee and six working groups, one of which is geared to FTFs, chaired by

Morocco and Netherlands.

As of September 2013, the awcountries started to promote some meetings as part of the
“Foreign Terrorist Fighters Initiative” amo |

practices in addressing the phenomenon of terroAétar six meetings, on 23 September 2014

330 Davis S.,Responding to Foreign Terrorist Fighters: A Risksed Playbook for States and International
Community Global Center on Cooperative Security, November 2014, p. 7.

331 The founding States of the GCTF are: Algeria, Saidibia, Australia, Canada, China, Colombia, Denmark,
Egypt, United Arab Emirates, France, Germany, India, Indonesia, Italy, Japan, Jordan, Morocco, Netherlands,
New Zealand, Nigeria, Pakistan, Qatar, Unitedg€iom, Russia, Spain, United States, SouthcAfiswitzerland,

Turkey e European Union. UN takes part in the activities of the GCTF.

332 GCTF Political Declaration, 22 September 2011, New York.
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the HagueMarrakech Memorandum on Good Practices for a More Effective Response to the
FTF phenomenon was adopted during the GCTF Ministerial plenary meeting, predating the
Resolution 2178/2014, introduced the feliag day, which reflects many aspects of the
Memoramlum. The latterisanemi ndi ng document, i .e. the *“so
signatory countries and those who are not party to it in the elaboration of the national strategies
against FTFs. Té&nMemorandum spots nineteen good practices contairfedr macreareas,
covering the path of the foreign terrorist fighter from the radicalization to the ride home: violent
extremism; recruitment and facilitation; travel and fighting; return. First bf vadlent
extremism programs require interstate pa@tion and the collaboration of local communities
since Islamist ideology could take root in every segment of the population. The crucial action
concerns the implementation of reiolent countemarratves and positive alternatives tailored

to atrisk individuals in order to prevent radicalization and the recourse to violence as well as
to ensure that those individuals could withstand extremist messages. These programs need to
be extended to the onlin@atforms for terrorist organizations take advantafysocial media

to recruit volunteers and to create communities. In addition, the GCTF suggests empowering
youth, women and civil society in the drawing up of the counternarratives, especially those who
are more susceptible to recruitment, and warns aheuthance of bias in the identification of

FTFs which may hinder the effectiveness of these progfams

Secondly, the Memorandum addresses the issue of recruitment and facilitation, by making it
clear hat recruitment consists of different techniques@ndd occur in different times. Indeed,

the fighter could radicalize before or after traveling to the conflict zone and he could be the
target of Internet campaigns or it could initiate the processaletnhic, religious or linguistic
affinity. Therefore on one hand the GCTF advises to develop community awareness and
encourages each community to communicate with other actors, especially in the framework of
the inter or intrareligions dialogue. Morear, States could benefit from the use of law
enforcenent techniques to identify FTFs and the sanctions regime established by UNSC
Resolution 1267 and following. On the other hand, States are encouraged to cooperate with
INTERPOL and EUROPOL to gather infoation on FTFs and with Internet companies in
order b monitor the activities of alleged terrorists on Internet, thus detecting the criminal

conductg**

333 Global CounteiTerrorism Forum, The Hague Marrakech Memandum on Good Practices for a More
Effective Response to the FTF Phenomenon, 23 September 2014.
334 | bidem.
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As concerned the third section, the document invites States to impede the travel of fighters
through effective criminal and administrative measures. Indéedhational authorities must
introduce the criminalization of the preparatory acts other than rely on administrative and
regulatory steps such as the denial or revocation of social benefitspassports®.
Furthermore, the GCTF strengthens the air tragelirity measures by using specialized tools

to screen the travellers, their luggage and potential weapons, by enhancing the interview
protocols and by inspecting documents afehtity papers to prevent forgery, counterfeiting

and misuse and to halt thetel of FTFs, along with the collection of PNR information. No
less importantly, the Memorandum recalls the obligations of the UNSC Resolutions,
recommending the States to avdhat FTFs cross land borders and avail of their territory to

prepare and platerrorist attacks through surveillance and border pafrol

The last section relates to the problem of returning fighters which will be later deepened by the
Addendum to the Mmorandum adopted in 2015. Though, already in the 2014 Memorandum
the GCTF layslown some good practices for the governments, from the law enforcement and
the CVE perspective. States must anticipate returnees through the monitoring of the social
media, bl@s and the activities of family members, friends and relatives in order ta thetec

upon their arrival, asking for assistance from INTERPOL or other States. Once detected, the
approach must be tailored on the basis of the nature of returnees andcthrapa&ss both the
prosecution of the fighters and the disengagement and rehtdilitprograms. The former

i mplies that St ates strengthen investigatd:.
through improved information sharing and evidence gathetif) thus through the recourse to

mutual legal assistance. Finally, the motigatl factors ought to be the discriminant in
developing targeted programs, bearing in mind the need to involve the families and the

communities connected to the returnees.

INn2015 the GCTF | aunched the *“I nitiadnitove t o
Vi ol ence” , empowering the working group to
which was connected with and widening the good practices of the 2014 Memorandum

concening the new potential threat of the returning foreign terrorist fighters (RE*fFEhe

335 Global CounteiT e r r or i s m F or 4 Marrakéci Mesmorahdug we Good Practices for a More

Ef fective Response to mbee20HTF Phenomenon”, 23 Septe
338 |bidem.

337vi, Good Practice #17.

338Bos W., van Ginkel B., Mehra TGapacityBuilding Challengs: Identifying Progress and Remaining Gaps in
Dealing with Foreign (Terrorist) FighterdCCT — The Hague, May 2018, p. 7.
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2015 Addendum fixes seven nbimding recommendatiof¥ including the consolidation of

the international cooperation, the coordination between countries of orignsit trand
destination and the information sharing among law enforcement authaniggiggence, border
control agencies and public prosecution services in order to timely detect RFTFs. In addition,
the Addendum reiterates the necessity of targeted nesastnich shall consider the following

factors:

At he risk t he irespéedt teihacomnissign ofsaaesrorist atthck; the gravity
and seriousness of the crime; the available evidence; motivational factors; the age of the
returnee; the suppometwork of family and friends; the impact on victims; and the public
int eesto

The GCTF proposes to issue a comprehensive approach which combines prosecution with
rehabilitation of the RFTFs, implemented before, during or after the criminal triahingethat
rehabilitative measures are preferred over a prison sentence in otdtetoreintegrate the
RFTFs into the society. In this regard, the returning minors form a special group inasmuch the
prosecution and sentencing are strongly discouragi&/aur of measures of child protection

which include education, support and coulisgl

Several other Memoranda were sponsored by the GCTF, focusing on some elements related to
the Hague- Marrakech Memorandum: among them, the 2012 Rabat Memorandumazh G
Practices for Effective Counterterrorism Practice in the Criminal Justice Sthet@012 Rome
Memorandum on Good Practices for Rehabilitation and Reintegration of Violent Extremist
Offenders, and its subsequent Addendum (2013), the 2013 Ankara ®rednor on Good

Practices for a MultBectoral Approach to Countering Violent Extremis

339 (1) “ E n s ueteetiontofi, ané intgnsifg information sharing on returning FTFs within and between

St ates. ” ( @a)risk'assssemert toasithatiprdvide a basisfortalom de i nt er venti ons. ”
a caseby-case approach and address specific categories r et ur nees. ” (4) “Ilnvest and
with local government and local communities tade wi t h returning FTFs.” (5) *“E
partnerships with multi disciplinary actors in the private sector and civil societyarni zati ons. ” ( 6)
rehabilitative measures within an dnsittee ysioghadlmirtistnave c r i mi n
procedures within a rule of | aw framework to effectiwv

340 Global CounteiTerrorism Forum, Addendum to the HagMarrakech Memorandum on Good Practices for a
More Effective Response the FTF Phenomenon, with a focus on Returning FTFs, 2015.
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3.2 The Madrid Guiding Principles (2015) and its Addendum (2018) and The Malta
Principles for Reintegrating Foreign Terrorist Fighters (2016).

Following the Resolutior2178/2014 which acknowledged the increasing threat posed by
foreign terrorist fightes and pursuant to a statement by the President of the Security Council in
November 2014, the CTC decided to arrange summits among member states, international and
regional organizations in order to draw up recommendations for national authorities in
addressing the menace of FTFs. On 27 and 28 July 2015, the Committee held a meeting, hosted
by the Government of Spain in Madrid, which was preceded by technical sessionSDEfbe

in which the discussion revolves around the gaps in the capabilities of dtes sh
implementing the binding SC resolutions and in developing successful strategies. Therefore,
thirty-five Guiding Principles were identified, highly dependent onftheéings of the 2014
Memorandum, and then adopted by the Security CotihciThey aredivided into three
branches amounting to the various stages of the radicalization: the detection of, the intervention
against and the prevention of the incitement, récremt and facilitation of foreign terrorist
fighters; the prevention of travel by &gn terrorist fighters; and criminalization, prosecution,

international cooperation and the rehabilitation and reintegration of returnees.

As regards the first branchhe document states that an effective strategy is based on the
involvement of differehactors and on the strategic partnership between civil society and the
government in order to identify the motives which justify the travel of the FTFs. In addition, it
is recommended to enforce methods which monitor the interactions of the FTFs over the
Internet and other communication technologies used as platforms for incitement and
recruitment and to develop a counteessaginyf?. Secondly, member States must hinder th
movement of FTFs through operational measures, that is the collection, the aralytbis use

of timely information regarding their activities, they must enhance the performance of the API
and the PNR in order to strengthen the security of the baxetsm the flow of FTFs. Finally,

the third theme relates to the initiatives to additerrorists and returnees by suggesting creating
mechanisms for polic-police cooperation, mutual legal assistance and joint

investigation¥*

341UN Doc. S/2015/939, 23 December 2015.

342 UN Security Council CounteFerrorism Comnttee, Madrid Guiding Principles, 28 July 2015.

343 Guiding Principle 33 of the 2015 Madrid Guiding Principdéstes thati Me mber St ates, consi st
national law and legal framework, should also consider establishing appropriate laws and rspthtrat allow

for the broadest possible international cooperation, including effective joint investigations, thetaygmbiof
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In the subsequent yesa the slow crumbling of ISIL has shifted the focus of the international
efforts to tle RFTFs, so that additional principles were introduced by the CTC, pursuant to the
request from Resolution 2396/2017 of reviewing the 2015 Madrid Guiding Principlegen o

to enhance the capabilities to detect, prosecute and reintegrate the t&idFistsefore, on

13 December 2018, the CTC convened a special meeting in New York enacting the Addendum
to the 2015 Madrid Guiding Principles which provides with severgeed practices. The latter
concern measures to be taken in compliance with internalzoman the field of border security

and information sharing; countering terrorist narratives; preventing and countering incitement
and recruitment; countering violemixtremism conducive to terrorism; judicial measures,
including prosecution, rehabilifah and reintegration strategies; international cooperation;
protecting critical infrastructure, vulnerable or soft targets and tourism sites; and preventing

and combang the illicit trafficking of small arms and light weapons

At last, worth mentionings the joint initiative between the Hedayah Research Centre and the
International Institute for Justice and the Rule of Law (I1J), the Malta Principles for
Reintegrating Foreign Terrorist Fighters, launched in 2016, which takes over the responsibility
of delivering twentytwo norbinding principles, serving as a guidance to the national
governments in the elaboration of commusbgsed programmes on the tegration of the
RFTFS%. These programmes must meet some requirements, namely they need todsk tailor
to the specific features of the returnee as well as to the local and cultural conditions. In addition,
they are obliged to comply with the basic humigihts, that is the right to freedom of religion

and opinion, other than the right to a fair treatm&hich represents the core of the rule of
law3%, The document is designed in four sections concerning different aspects of the
programme, specifically th&ructure, the foundational elements, the role of the participants in
the programmes and the reintegra components. First of all, the 11J suggests governments
concern to establish “clear goal s and obj ec
reintegration programmes and to make analysis of the returnees in order to learn about their
background, tdoresee the effects of the interventions and to adjust them, in case of f4flings

liaison officers, policeo-police cooperation, the establishment of 24/7 networks for cooperation, the transfer of
criminalpoceedings and the transfer of sentenceso.

344UN Doc. S/IRES/2396 (2017), 21 December 2017, para 44.

345 UN Office on Drugsand Crime Foreign Terrorist Fighters: Manual for Judicial Training Institutes Seuth
Eastern EuropeYienna, 2019, p. 41.

3%Hedayahat The I nternational Institute for Justice and t
Returning Foreigif er r or i st Fighters”, 2016.

347 |vi, principles 1- 3.
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The second section is more meaningful because it provides a kef tbkelaw enforcement

in the reintegration initiatives, in which enforcement officials should beyhmalified in the
recognition of radicalization, in the communication with the RFTFs and their family so as to
gain their trust and the cooperation tbhe surrounding community, resulting in effective
reintegration programmes. Along with the securitycés, the document stresses the necessity
of devising multidisciplinary reintegration strategies which rely on several experts from a wide
range of fields such as psychologists, social workers, religious scholars, youth services,
community representativeaftercare exper?®. Each of them plays a specific role in dealing
with RFTFs, though in the light of an essential coordination among government @nd civ
society. In addition, we should not underestimate the crucial contribution of the victims of
terrorig violence who could set up a dialogue with the RFTs in order to prove the wickedness
of their acts and of the former extremists disengaged from mavho could lead the way on

the reintegration into the society. In the last section, the Malta Prscipicuses on the
components of the reintegration initiatives which are asked to ensure cognitive skills
programmes, education courses, employmenttassis and aftercare programmes in order to

prevent recidivism and to allow them to integrate withinrthemmunity.

348 |vi, principle 7.
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4. The counterterrorism framework of the Council of Europe before the
Islamic State of Syria and the Levant: the 2005 Convention on the Prevention

of Terrorism.

Before the “war on terror” -Eurepaanlstragyragamstt e mpt
terorism failed because European States were not eager to cede their sovereignty in matters of
security and criminal justice. The first successful response equated to the 1977 Convention on
the Suppression of Terrorism which marked the prieaypaut dedee aut judicaran respect

of those responsible of terrorist offences provided in by Artiéf€ These offences were

deemed as acts of terrorism”, despite the f
they could not be prone togtexemption opolitical offences to extraditidP’. However, there

was a limitation related to the nalitscrimination clause inasmuch the extradition could be
refused when the person would be prosecuted on grounds of race, religion, nationality or

political opinior®™®2. In this case, the State was obliged to prosecute the person in its territory.

The terrorist attacks in September 2001 displayed the limits of the 1977 Convention which was
amended by the Multidisciplinary Group on International Action agaiastofism, reulting

in a Protocol adopted in 2003. The latter provides an updated list of the offences of the Article
1 which were the expression of the new relevant UN convention and it precluded extradition to
a country where there was the risk of togtudeath peadty or life imprisonment without
parolé®%. Even though the emergence of Islamic terrorism had moved the Council of Europe to
work on a comprehensive regional convention, the Committee of Experts on Terrorism
(CODEXTER) was entrusted with theaation of \arious detached conventions dealing with
different aspects of terrorism. Hence, the CODEXTER enacted the Convention on the
Prevention of Terrorism in Warsaw in 208%5in order to prevent the perpetration of terrorist

violence which affect humarnghts andespecially the right to life through national measures

349 The offences reflected the ones forbidden by the IntenmatiConventions adopted in those years, namely the
offences within the scope of the 1970 Convention for the Suppresisidnlawful Seizure of Aircraft, the 1971
Convention for the Suppression of Un | a veériaus offfnces s agai
regarding an attack against the life, physical integrity or liberty of internationally protectedgpénsuding

di plomatic agents” or “the kidnapping and the taking
“ an pttottanmit any of the foregoing offences or participation as an accomplice of a person who commits

or attemptstocommt such an offence”.

350 Saul B. (2012)pp. cit.,p. 147.

351 Article 5 of the Convention on the Suppression of Terrorism, 27 January 1977

352 Article 4 of the Protocol amending the European Convention on the Suppression of Terrorism, 15 May 2003.

353 The same day, the Council of Europe also adopted@bevention on Laundering, Search, Seizure and
Confiscation of the Proceeds from Crime amdthe Financing of Terrorism, tackling the financing of terrorism

through money laundering from criminal activity ordbigh legitimate activities.
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and international cooperation. First of all, the Convention mentions the protection and support

to victims of terrorism, it imposes a duty to investigate and reiterates the principiedetiere

aut judicare. Then, it must be said that the Convention did not seek to define the notion of
terrorism but it simply overlapped terrorism with the offences set up by the International
Convention®4 The 2005 Convention did not introduce new terrasfi&ncesbut it requires

Member States to criminalize three new offences which may lead to terrorist acts with effective,
proportionate and dissuasive penalties, nam
of fence”, “recruitamegfd terroei sori sam?! oamgd wit
defined as the complicity (aiding and abetting) in the commission of the aforementioned
offences. Specifically, the Convention did not demand that an actual terrorist act took place for

an offence to beommittad. This implies that national authorities punished the executors of
those crimes, irrespective of the actual commission of a terrorist attack and of the place in which

it was committeep>.
The first offence is described as

At he di st rearvise taking availabter of aomessage to the public, with the intent to
incite the commission of a terrorist offence, where such conduct, whether or not directly
advocating terrorist offences, causes a danger that one or more such offences may be

committed®s,

This provision poses some concerns since it
but it covers the indirect incitement and #pologie,or rather the public expression of support

to terrorist organizations and the justification of termorisindeed, theratio of the
criminalization of this conduct relies on t
climate conduci v¥®, thusoprokikitingntie praide ofahe perpetrator pf'the
attack, the denigration of the victimadithe raising of money to fund the terrorist activities.
Besides, the conduct must be combined with a specific intent to incite a terrorist offence and it
must trigger a danger that an offence might be carried out. The second criminal offence is the

ratcment for terrorism”, inveigling individu

3541t is also true that the 2005 Convention identifies in the preamble acts of terrorism asfhavimggposp loyr

their nature or context to seriously intimidate a population or unduly compel a government or an international
organisation to perform or abstain from performing any act or seriously destabilise or destroy the fundamental
political, constitutionaleconomic or social structures of a country or an international organisation".

3%5 Council of Europe, Explanatory Repootthe Council of Europe Convention on the Prevention of Terrorism,
Council of Europe Treaty Series No. 196 (16 May 2005), para 123.

356 Article 5 of the Convention on the Prevention of Terrorism, 16 May 2005.

357 Saul B. (2012)pp. cit.,p. 150.
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terrorist attacks. Member States must criminalize the specific intent of the recruiters who solicit
recruits via internet or oren-one, even though the recruits Kot actually perpetrate terrorist

act$®® However, the Convention is silent on the criminalization of the conduct of receiving
training for the purpose of committing terrorist violence. Lastly, the Council of Europe urges
States to crimnbhobizeetheri“ssm’a,i ndefi ned as

instructions for the purpose of the commission of a terrorist offence.

Coupled with the 2005 Convention, the Council of Europe dealt with terrorism from the
perspective of the protection of humanhtgy as stated by the Convention on Human Rights.

In 2002 the Council of Ministers elaborated a document, the Guidelines on human rights and
fight against terrorism, which lays down a positive obligation and a negative one. The former
entails that Statesead to protect people within their jurisdiction against terrorist acts, especially
their right to life, whereas the latter recognizes that States must respect basic conditions in the
implementation of measures against terrofidtaamely the prohibition airbitrariness and the
torture, legal guarantees for arrest, the right to a fair trial, the prohibition of extraditing a terrorist

to a country in which he could be subject to torture or death penalty.

4.1 The followup of the UN Security Council Resalion 2178/2014: the Additional Protocol
to the Council of Europe Convention on Prevention of Terrorism (2015) and the Counter
Terrorism Strategy for 2018 2022.

The adoption of the Security Council Resolution 2178/2014 envisaged the obligation for
Member States to criminalize the preparatory acts of terrorism. In turn, this propelled the
Council of Europe to step forward in addressing terrorism through measppéssanting the

2005 Convention which prevented and stemmed the flow of the FTFs. Thenefdoyamber

2014 the CODEXTER initiated to investigate the issue of radicalization and foreign terrorist
fighters, configuring the Committee on Foreign Terrorigihkers and Related Issues (COD
CTE) to draft an Additional Protocol to the 2005 Conventionctvtwas presented in April

2015 and then introduced on 19 May 2015 by the Committee of Ministers. The purpose of the

Additional Protocol was the criminalizatiori several offences committed intentionally, thus

358 Explanabry Report, para 109.
39 Nesi G.,op. cit.,p. 142.
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implementing the criminal requirements of fResolution 2178/2014 without paying attention

to the other measures envisaged tf8rén addition, the targets of the Additional Protocol are

the FTFs, thoughhty are not mentioned in the text but in the preamble they are defined on a

par with Resolutio2 1 78/ 2014 as “persons travelling ab

contributing to or participating in terrorist offences, or the providing or receivitrgiafng for

terrorism in the ¥lerritory of another State”

Articles 2 to 6 of the Additional tocol constitute the key provisions of the Protocol,
identifying the five offences of a preparatory nature to be criminalized due to their potential of
inducing the commission of terrorist acts, respectively: participating in an association or group
for the purpose of terrorism; receiving training for terrorism; travelling abroad for the purpose
of terrorism; funding travelling abroad for the purposesofdrism and organizing or otherwise
facilitating travelling abroad for the purpose of terrorism. &tveducts share the irrelevance of

the place in which they are carried out and the fact that they are committed unlawfully and
intentionally, meaning thahe authors hold a terrorist purpose or they are aware of the terrorist
purposé®. More specifically, Aticle 2 deals with the active participation in the activities of a
terrorist organization to perpetrate terrorist offences, thus excluding the pdfiisttoa or

the membership in an inactive organizatfdnArticle 3 is noteworthy because it insett® t
receipt of training in the list of offences criminalized by the Council of Europe, integrating the
of fence of *“trai ni n @thef2006 ConventionoHere theaméceptomcoullr t i ¢
be trained in the camps run by terrorist organizatiorteenconflict zones or via Internet and
social media, though they must possess the purpose of committing or contributing to commit a
terrorist act® Article 4 has been long debated because of the implications for the freedom of
movement, so that the CODTE stipulates that the criminalization of the travels must include
only those who own the specHiotent of perpetrating or participating in a terroagfences

and who are committed intentionally and unlawftfity

360 Bilkova V., op. cit, p. 9.

361 Council of Europe, Additional Protocol to the Caoilrof Europe Convention on the Prevention of Terrorism,
Council of Europe Treaty Series No. 217 (22 October 2015)nirea

362 Council of Europe, Explanatory Report to the Additional Protocol to the Council of Europe Convention on the
Prevention of Ternasm, Council of Europe Treaty Series No. 217 (22 October 2015), para 28.

363|vi, para 33.

364|vi, para 40.

365 |vi, para 48.
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Moreover, States are encouraged e blishaconditions required by and in line with its
constitut i &%naheimplementatian pf meassigrohibiting travelling across the
borders. This means that States could resort to other strategies in the context of the border
security in ordeto deny entry into, transit through and departure from their terfftofinally,

the provision also envisages that the attempt to travel fashetcriminal offences, whether as

the preparatory act or as the attempt to the terrorist offence pramitgdirticle 28 The last

two conducts mirror the Resolution 2178, punishing the direct or indirect intentional financing
to the travelling of a @rson who have recourse to terrorist violence and the organization or the
facilitation of the travelling of he individual, covering the planning of itineraries or the
assistance in crossing the borders. Lastly, the Additional Protocol fosters the iobainat
cooperation among national authorities by exchanging information on the travellers and
appointing focapoints for the expedited communications, the 24/7 Network for Exchange of
Police Information regarding Foreign Terrorist Fighters. It establigteesecessity of the full
respect of human rights, rule of law and the principle of proportionality, whiilpts any

form of arbitrariness and discriminatory treatment, in the implementation of the State

obligations regarding the criminalization ofrnist offences.

Along with the instruments dealing with the criminalization of the terrorist offences .l 20
the Committee of Ministers elaborated an Action Plan, covering the period-2015, which
focused on the fight against violent extremism eadicalization leading to terrorism in order

to deliver to States recommendations for their measures aggiirwism. The Action Plan
encouraged to adopt measures concerning education in schools or in prisons in order to prevent
individuals from embracmviolent extremism and it boosted the creation of a counstgative

which highlights the drawbacks of thikad and of the ISIL. However, as a consequence of the
renovation of the threat posed by ISIL, the Committee of Ministers tasked the CODEXTER to
revise the Action Plan and to draw up the Coufirorism Strategy for 2018 2022, In

the first place, itspurs the cooperation among States and various subnational or
intergovernmental organizations which may count on the assistance of the Colncibpé.

Besi des, it is characterized by three sectioc

366 Article 4 para 2 of the Additional Protocol to the Council of Europe Convention on the Prevention of Terrorism,
22 October 2015.

367 Munoz G. A.,Additional Protocol to the Council of Europe Convention on the Prevention of Terrorism
European Bpers, Vol. 1 No. 1, 2016, p. 350.

368 Article 4 para 3 of the Additional Protocol to the Council of Europe Convention on the Preventioroatie

22 October 2015.

369 Council of Europe CDCT, Council of Europe Court@rrorism Strategy (2018022), CM (D18)86addfinal

(4 July 2018).

85



protection, each corresponding to a list of activities to be implemented by member States, other

than the working methods and the expected outcomesatd activity’®.

Firstly, the preventive phase is composed of law enforcement measures to abort thé terroris
attacks or the preparation thereof as well as of comprehensive measures addressing the
conditions conducive to terrorism, or rather the repraiit, the training or the financing of
terrorism. This requires the support of a plurality of players from nsantors of the society

which shall work in compliance with the principle of rdiscrimination. As regards the best
practices, the Strategy swggls preventing and countering public provocation, propaganda,
recruitment and training in public places andtba internet through the partnerships with
internet service providers which shall be prompted to a responsible conduct in banning the
violent catents and in restricting the access to suspected terrorists. In addition, the Council of
Europe invitestopes t he attenti on on *twheare moedikelptoi st s
commit a terrorist attacks, thus setting risk indicators to detect. tfiévdn second strand
concerns the prosecution of suspected terrorists and FTFs which shall be ensured in order to
avoid impunity, in conformity with human rights and rule of law. The Strategy urges member
States to investigate quickly and efficiently thrbuggathering information from the conflict
zones, including forensic evidences during or after the battle,rig BiiFs to justice or from
internet and social media platforms, still relying on the international cooperation in the field of
evidence collectin or mutual legal assistance. The latter represents the response to the
transnationality of the terrorist atkeecand to the movements of FTFs and it is embodied by the
joint investigative teams or by the resort to the principle of prosecute or exwadten by

the transfer of criminal proceedings in third sti¥tesFinally, the protection is reserved to
citizers and to critical infrastructures and public spaces which constitute the primary targets of
the terrorist violence. This treatment could be uveed through deadicalization or
disengagement programmes for vulnerable individuals which are engaged inthhef pa
radicalization or for returnees which shall be reintegrate into the society, as well through the

assistance and compensation guaranteéuktvictims of terrorism to relieve their sufferifiy

S7T0UN Office on Drugs and Crimep. cit.,p. 50.

371 Council of Europe CDCT, Council of Europe Court@rrorign Strategy (201:2022), CM (2018)8&ddfinal

(4 July 2018), p. 6.

372 vi, p. 9.

373 This good practice reflects Acte 13 of the 2005 Convention for the Prevention on Terrorism which states that
fiEach Party shall adopt such measures as may be necesgantéot and support the victims of terrorism that
has been committed within its own territory. These measures molde, through the appropriate national
schemes and subject to domestic legislaiintiey alig financial assistance and compensation fatims of
terrorism and their close family memberso
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5. The European Union Counter-Terrorism action after 9/11: the 2002
Framework Decision on Combating Terrorism and the European Arrest

Warrant.

Before the 9/11 attack, the strategy of Eneopean Union against terrorism was unremarkable
because it was the reflection of the building of the subnational organizaicurring in the
Nineties. Though, the terrorist attack in 2001 ignited a harsh response from the European Union
which implemenéd the Resolution 1373/2001 through three measures: the Framework
Decision on Combating Terrorism (FDCT) intended to haraerthe definition and the
sentencing of the terrorism; the Framework Decision on the European Arrest Warrant (EAW)
aimed at imposing new procedure for extradition and the targeted sanctions regime mirrored
to the UN 1267/1373 Sanctions regime. They vagtepted on 13 June 2002 by the European
Council without mentioningthe Aiaeda attack but describing t.
serious vi ol a’*onovhich EWi$ foupded, mamelyphe respéct of human rights,
democracy and rule of law. €Hramework Decisions are elaborated as an instrument binding
upon Member States which are obliged to transpose the obligatidagweahin these directives

into the national law.

First of all, the FDCT encourages Member states to take the necessanyas@ashe domestic

level to make certain international acts terrorist offences by providing a general definition of
terrorism, baed on three elements, that is the action, the motivation and the context. The acts
are listed in the Article 1(1) and incledhot just the offences comprised in the International
Conventions, some of which equipped with a wider scope, but also addditerates as the
release of dangerous substances interfering with or disrupting water supply and the threatening
to commit sub act$’. Yet, the key element distinguishing ordinary crimes from terrorism is
the motivation, which does not equate to the religi political or ideological cause but it
amounts to the purpose of the perpetrators, namely the intimidation of a popukeianduly
compulsion of a government or international organization to perform or abstain from

performing a certain action anket destabilization of the national structdrésin addition to

374 EU Framework Decision 2002/475/JHA of 13 June 2002 on Congbaerrorism, para 2 of Preamble.

375 Murphy C.,EU CountefTerrorism Law: PreEmption and the Rule of Lawart Publishing, 2012, p. 56.

376 While the first two purposes are already located in the definition of terrorism envisaged by the 1999 Terrorist
Financing Convention, the destabilization of the fundamental structures of a state is entirely new. This was the
subject of a debate: scholaassuming the reference to the market society against those who believed in the
connection with the ideological stat quo, and others who considered it as unnecessary, so that the Draft
Comprehensive Convention on Terrorism decided to put aside the tinrolse. See more in Murphy ©p. cit,

p. 58-59.

87



the terrorist aim, the offences must be committed in a context whi ch t hey ma y
damage the country or an international or ga

unnecessy.

Furthermore, the FDCT envisages other offences related to a terrorist group, which is featured
a sstructured group of mre than two persons, established over a period of time and acting in
concert to c¢ommy’tThigneans tbahe goup daes noteecessasly possess

a hierarchy or fixed membership but it is crucial the perpetuity of the group which exiceeds
mere perpetration of a single act. In this regard, Member States must implement the
criminalization of the directing ofrdhe participation in the activities of such a gr&ftpon one

hand, directing is not specified in th®ET, so that it criminalize all kinds of directions,
whether lawful or unaware of the illegal activities of the gféupOn the other hand,
participation is defined as the supply of information or material resources and the financing of
the activities when the individual is fully ane of the criminal activities of the terrorist group.

In parallel, the FDCT provides three offences linked totest activities, i.e. aggravated theft,
extortion and drawing up false administrative documents with the purpose of committing the
acts prowded in by Article 1 (13*°and urges the penalization of the inciting, aiding or abetting

an offence and the attgot at committing an offence referred to in Article 1 (1) or Artick.3

It is important to stress the fact that theGT requires that the sences must be effective,
proportionate and dissuasive, empowering the Member States to choose the peheallaterT

should necessarily foresee the extradition and they must be heavier than the penalties provided
in by the national law for similar cries without the specific purpose which characterizes the
terrorist offence®2 Though, the Decision establisH@ading standards regarding a maximum
sentence of fifteen years for directing a terrorist group and eight years for the participation in
the actities of such grouf¥®> Here the principle of the universal regional jurisdiction is
enshrined in order to awbimpunity, entailing that a Member State could extend its jurisdiction
over crimes committed by its citizens or residents in the territory ohan@&U country, and

over offences committed anywhere in the EU against EU institutions. Finally, the Member

377 The Framework Decision also gives the definition of the structured grdgpcas that is not randomly formed
for the immediate commission of an offence and that does not need to have formatiyrdiefinfer its members,
continuity of its membershipo a devel oped structureo.

378 Article 2 (2) of EU Framework Decision 2002/475/JHA of 13 June 2002 on Combating Terrorism.

379 Saul B. (2006)pp. cit.,p. 168.

380 Article 3 of EU Framework Decision 20@275/JHA of 13 June 2002 on Combating Terrorism.

381 vi, Article 4.

382 Feinberg M. op. cit.,p. 92.

383 Article 5 (3) of EU Framework Decision 2002/475/JHA of 13 June 2002 on Combating Terrorism.
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States could establish their jurisdiction for the offences in Articledlin cases in which the
extradition or the surrender of the terrorist ao¢ feasible, complying with the principaut

dedere aut judicar&*

In 2008 the EU amended Article 3 anab#the 2002 Framework Decisi$fy, creating three

new offences linked to terrorist activities, or rather the public provocation to commit a terrorist
offence, the recruitment and the training for terroff€min all instances, the new line Article

3 (3) elicidates the irrelevance of the nexus between the linked offences and the actual harm
resulting from an act of terrorism, implying that the aboveroeeti terrorist offences could be
punished long before the commission of a terrorisfadhe amended Aitle 4 criminalizes

the aiding or abetting of a terrorist act, an offence related to a terrorist group or an offence
linked to terrorist activities whieas the incitement does not cover the new offences introduced
by the amended Article 3. Finally, Memb8tates must prosecute terrorists responsible for
attempting to commit a terrorist act and the three original offences related to terrorism as well

as he attempt to recruit and to train for terrori§fn

A significant contribution to the Eldounterterrorism system derives from the Framework
Decision on the European Arrest Warfahivhich tackles the issue of the judicial cooperation
by simplifying the proedure of extradition in order to ensure the expedited transfer of suspects
or convicts,thus replacing the traditional system of extradition embedded in the Council of
Europe Conventions with the mutual recognition of arrest warrants issued by the EUrmembe
states. This in turn leads to the new practice of surrender. In this regard, theli6AdNes the
principle of dual criminality, which states that an act shall be criminal in both the requesting
and extraditing State, since a State could issue a wdoraperson responsible for thirtywo
offences listed by Article 2 (2), including terism, if they are punished by the national legal
systems with a maximum custodial sentence of no less than threé®Yetnsrefore, the
Framework Decision imposes tl@m and the content of the warrant which is specified in the

annex while it hands ovéo the member States the ability to set up the conditions in which the

384Nesi G.,op. cit.,p. 217.

38Council Framework Decision 20@B9/JHA of 28 November 2008 amending Framework Decision
2002/475/JHA on Combating Terrorism.

38 The 2008 Framework Decision traces the 2005 Council of Europe Convention for the Prevention of Terrorism
with regard to the desption of these offences. Seepranote 116 and Article 6 7 of the 2005 COE Convention.

387 Geneva Academygp. cit.,p. 46.

38 Murphy C.,op. cit.,p. 68.

389 Article 1 of the Framework Decision defines the EAWAagudicial decision issued by a Memtsgtate with

a view to the arrdsand surrender by another Member State of a requested person, for the purposes of conducting
a criminal prosecution or executing a custodi al sent e
390 Murphy C.,op. cit.,p. 191.
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warrant is adopted. As a matter of fact, there are exemption clauses which constitute the ground
for refusal of extradition. On one hand, there are the mandatory grounds which &onihent
amnesty in the executing State, to the principl@efbis in idemand to the minority of the
subject of the EAWP* whereas the optional grounds include the absehdual criminality for

the offences not laid down by the Article 2 (2), the terdtdy, pending proceeding in the
executing State or limitation. Moreover, the judicial authority could reject the EAW when the
issuing State does not provide with vaisgguaranteester aliathe review of the judgment in

cases of life imprisonment ¢ine custody in the executing State.

The last action within the counterterrorism framework was embodied by the targeted sanctions
regime in order to suppress and prev@stperpetration of terrorist attacks. In the first place,
the EU replicated the liddlrawn up by the 1267 Sanctions Committee, imposing restrictive
measures against Taliban,-Bheda and its associated persons and entities, namely the assets
freeze and th travel ba#?2 Subsequently, the EU implemented the Resolution 1373 through
the creabn of a separate sanctions list of individuals and entities properly identified which are
subject to the assets freeze and to the prohibition of financial servicesotiheilGs entitled

to add in the list persons, groups or entities which are accderitalcommitting, attempting

to commit, facilitating or participating in terrorist acts as well as for directly or indirectly
financing terrorist activitie€ In turn, Menber States could punish the circumvention of the
sanctions through effective, prationate and dissuasive penaltsFinally, this regime has
primed criticism regarding the potential infringements of the fundamental human rights and
freedoms along witlthe right todue processind to presumption of innocence which caused

the opening bproceedings before the European Court of Jufice

391 Article 3 of Framavork Decision 2002/584/JHA of31June 2002 on the European Arrest Warrant and the
surrender procedures between Member States.

392 Council Common Position 1999/727/CFSP of 15 November 1999 concerning restrictive measures against the
Taliban; Council Common d3ition 2001/154/CFSP of 26 Relary 2001 concerning additional restrictive
measures against the Taliban; Council Regulation 467/2001 of 6 March 2001.

393 Nesi G.,op. cit, p. 234.

394 Article 9 of Council Regulation 2580/2001 of 27 December 2001 on specific restrictive measures directed
against certain persons and entities with a view to combating terrorism.

3% For a detailed analysis on the violation of human rights in fighting temorsee Nesi G.nternational
Cooperation in Counteferrorism: The United Nations and Regional Orgamtions in the Fight against
Terrorism Aldershot; Burlington, VT: Ashgate, 2006; Murphy EL) CountefTerrorism Law: PreEmption and

the Rule of LawHart Publishing, 2012; Eckes ®U CountesTerrorist Policies and Fundamental Rights: The
Case of Indiildual SanctionsOxford University Press, 2009.
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5.1The problem of Foreign Terrorist Fighters: the EU Countérerrorism Strategy and the

four strands of work.
The Europea Union countetterrorism strategy was completely determined in 2005 after the
terorist bombings in Madrid (March 2004) and London (July 2005) which prompted the
cooperation among Member States to strengthen the efforts against terrorism. In November
2005 the European Council adopted the European Union Caolieteorism Strategy
(EUCTS)*®® which endeavour to enclose several measures into a single framework. The
Strategy isanebi nding mul tidi mensi onal i nstrument
“ProtecPursue” and “Respond” which achkheount f
essential engagement with international partners. The first strand entails the attention to the
roots of radicalization and terrorism recruitment due to the incretsiagt stemming from the
ho-meown” terrorism wit hidnidanhdienddsattackaGiven est i f
this, the 2005 Strategy for Combating Radi ca

identify and counter the ways, propaganda@oriitions through which people are drawn into
terrorism and consider itlagitimate course of acti@?’® by annihilating the activities of the
terrorist networks, ensuring that the moderate Islamic prevails over the extremist ideology and

by promoting huran rights, democracy and opportunities to the potential terrorists.

Secondy, the Strategy heads at the sheltering of higlue targets, that is the citizens and
infrastructures, through the reduction of their vulnerabilities and the impact of thesatfsurk

them. This could be accomplished by securing external bordersgraisindards in transport
security and protecting critical infrastructure (transport, energy, communication networks
including the struggle against cyberterrorism). The third pidgaolves around the investigation

and prosecution of terrorists and thalfiliates across the borders as well as around the
destruction of the capacities of terrorists to plan, organize terrorist attacks and to access to funds
and other materials. Inighsense, the Strategy encourages to facilitate the judicial and police
cogperation, to enhance the national competences and particularly to tackle the financing of
terrorism. Responding to the attacks represents the fourth objective of the Stratedgr to or
handle the aftermath of the attacks and to alleviate the sufféhe @fctims. Hence, Member

States shall improve their capacities in the field of civil protection and crisis management, share

36 Council of the European Union, European Union Coufitgrorism Strategy, 14469/4/05 REV 4, 30 Naonzr

2005.

¥"MonarJ,Common Threat and Common Respoareridm Strategyaridur op e an
its ProblemsGovernment and Oppositipiol. 42, No. 3, pp. 29313, 2007, p. 296.

398 Council of the European Union, European Union Strategytonbating Radicalisation and Recruitment to

Terrorism, 14781/1/05 REV 1, 24 November 2005, para 4.
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best practices on the assistance to the victims avelaterisk assessment approaches. Hence,
the Strategy suggests revising B8 Community Mechanism for civil protection built after
9/11, crucial to the information exchange and cooperation in case of emergencies, by creating
a fund for victims and a spdici procedure, the EU emergency and crisis coordination

arrangemenit®.

5.1.1 Prevent: the Radicalization Awareness Network.

The 2005 Counteferrorism Strategy constitutes the foundation for tackling the threat of
foreign terrorist fighters since the Ehacted measures provided in by the four pillars and it
adoptedinMarck 015 t he EU Regi onal Strategy on Syri
Threat® modelled on this. Indeed, the Council firstly acknowledges the purpose of the strategy
in reducingthe risks for European countries and the threat to the Middle Eastbilitystes

well as in defeating ISIL and Allusra and then lays down some priorities for action in the four
strands of work. Firstly, the prevention consists in the submission efiatamt alternatives to

those who are more prone to travelling to the &ysvar, along with the task of checking the
social media, being a platform for online incitement and recruitment, and the cooperation with
third Muslim countries which are the primasgurce of FTF8 In this regard, already in 2011

the European Commissidaunched the Radicalization Awareness Network (RAN), the key
instrument in countering terrorism, organized around Working Groups which are composed of
practitioners and local actongho share expertise and good practices. The aim of the RAN is to
help ebborate strategies to prevent the radicalization through the collection of initiatives
addressing the FTFs, namely the 2016 RAN Collection: Preventing Radicalization to terrorism
and volent extremism, which targets the conditions conducive to terrorisgherlying the
importance of the dialogue and the education and the 2017 RAN Manual which provides

Member States with recommendations to handle the issue of returnees and their. families

¥ Bosong R,The EUOds Ma-Tewarien PGlicyil A Cricical Historical and Functional Assessment,

LSE Challenge Working Paper, June 2008, p. 18.

400 Council of the European Union, EU Regional Strategy for Syria and Iraq as well as the ISIL/Da'esh threat,
7267/15, 16 March 2015.

401 Council of the European Union, Outline of the couégrorism strategy for Syria and Iraq, with particular
focus on forgin fighters, 5369/15, 16 January 2015, para 9.

92



Later, in June 2014, following the RAN guidelines, the Council reivibe 2005 EU Strategy

on Preventing Radicalization and Recruitment, which identifies internal and external priority
actions, including capacity building, countmarratives and the epmotion of equal
opportunities’®?In addition, the Revised Strategy fexst the coordination with the civil society
and the private sector and the development of joint efforts at local, national and international
levels, it boosts the research to understdred phenomenon of radicalization and seeks to
reintegrate former terrist<'%3 In the same year, the RAN organized a Cities Conference in
which policymakers elaborated a document containing tweniy good practices to cope with
FTFs before, during andftar the travel, i.e. the RAN Declaration of Good Practices for
Engagenent with Foreign Fighters for Prevention, Outreach, Rehabilitation and
Reintegratiorf® Indeed, the latter furthers measures to support families of terrorists and
individuals at risk ofadicalization, but mainly, it establishes the methods and the dithe o
engagement approach, in relation to #usiiding, content knowledge and organization of

implementatioff®.

Finally, the EU addresses the radicalization through online initiatieesteld to the spread of
counternarratives, to the interdiction okrrorist content useful for the recruitment and
incitement to violence and to the dialogue with internet companies, thus setting up the EU
Internet Referral Unit within the EUROPOL in J@915. The unit is charged with identifying
extremist messages ortennet and advising Member States on the matter in conjunction with
the EU Internet Forum, empowered with improving the means of monitoring and removing the

indicted content and with creag effective countenarrative$°®.

402 Royal United Services Institute (RUSI) and Civip@perational Guidelines on the preparation and
implementation of EU financed actions specific to countering terrorism and violent extremism in thirdespuntr
Brussels, European Commission, November 2017, p. 16.

403 Council of the European Union, Revised EUastgy for Combating Radicalisation and Recruitment to
Terrorism, 9956/14, 19 May 2014.

404 Radicalization Awareness Network, The RAN Declaration of d5Beactices for Engagement with Foreign
Fighters for Prevention, Outreach, Rehabilitation and Reintegrdtiovember 2013.

4% Hennessy O.The Return of Eu r orgeenéatieonal Eentreefor Countdeirogismt &he s
Hague, 2 April 2014.

408 Bakowski P., Puccio L.Foreign Fightersi Member State response and EU actiBoyopean Parliamentary
Reseech Service, March 2016, p. 5. The Forum is composed of ministers of interior, internet companies and the
European Parliament with the purpose of emaging Internet companies as Facebook, Google and Twitter to
contribute directly to counterterrorism bgrining the illegal content.
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5.1.2 Protect: the Passengeraile Records (PNR) and Schengen Borders Code.

The EU Regional Strategy on Syria and IlIraq a:
pillar around the protection of citizens andtical infrastructure by strengthening the aviation
security and dirupting the illicit trafficking of conventional and technological weaf{Sns
Indeed, the EU Council engaged in detecting the travel of individuals with suspicious purposes,
thus implementig several measures which help prevent and detect FTFs beforartivairin

the conflict zone. Therefore, in April 2016 the amended directive on the EU Passenger Name
Record was adopted, dictating that the airlines are required to provide to Membgmwgtate
information of passengers, includimgame, travel dates,ineraries, seats, baggage, contact
details and means of payment. On one hand, air carriers bear the responsibility for transferring
data on passengers on exiid flights (departing or entirg from EU), and in certain instances
Member States could requdise PNR information concerning intEU flights*®. On the other

hand, Member States ought to establish the Passenger Information Units, specificmémntkies

could collect and process tldata exclusively to identify, investigate and proseqéesons

who are involved in terrorist offences or serious crifffesand to share them with third
countries. This means that the PNR data serve for the identification of FTFs before or after the

travelor for the development of risk assessments or evenvestigations and prosecutidifs

In conjunction with the PNR data, in March 2017 the EU Council adopted a Regulation
amending the Schengen Borders Code in order to consolidate the external boedkss ch
against all relevant databases. While the chew&se normally performed at the external
borders on third country nationals for reasons of public order, national security and health, the
EU citizens were subject to minimum checks on entry due torilgair of free movemeftt.

This highlights the necesgiof a revision of the Schengen Borders Code to tackle the threat of

the FTFs, many of which are EU nationals. Accordingly, the amendment stipulates that Member
States must carry out systematic chedairest the Schengen Information System (SIS), the
INTERPOL' s Stolen and Lost Travel Document s

407 Council of the European Union, EU Regional Strategy for Syria and Iraq as well as the ISIL/Da'esh threat,
7267/15, 16 Mrch 2015, p. 21.

408 gcherrer A.pp. cit.,p. 9.

409 Article 6 (2) of EU Directive 2016/681 on the usepaissenger name record (PNR) data for the prevention,
detection, investigation and prosecution of terrorist offences and serious crime, 27 April 2016.

410 https://www.consilium.europa.eu/en/policies/figigainstterrorism/passengaramerecord/. In this regrd,

the Directive envisages safeguards for the protection of the right to privacy, to the protection of personal data and
to nondiscrimination, namlg the creation of a specific unit dealing with the protection of the data or the awareness
of the colledibn of PNR data by the passengers or the depersonalization after a period of six months.

411 Scherrer A.pp. cit.,p. 10.
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individuals, whether European or not, in order to detect potential identity fraud. The checks
shall be applied at all exterraorders (air, land and sea ones), both at entryeaitt}?. In this

matter, the Commission updated the Practical Handbook for Border Guards (Schengen
Handbook) which inserts a list of risk indicators for reystematic checks used by Member
States to bettr identify the RFTFs. Moreover, in November 2018 @ouncil reinforced the

SIS database contained alerts on FTFs or terrorist suspects which are prohibited to enter and
stay in the Schengen area or they are wanted or nftsifige SIS is extended to tfield of

judicial and police cooperation ariminal matters, it introduces new alerts on unknown wanted
persons connected to a crime and new checks which allow national authorities to investigate

more deeply and it expands the use of facial images, firiges, palm prints and DNA détd

Finally, in April 2017 the Council revised the 91/477/EEC Directive on the control of the
acquisition and possession of weagdhprescribing stricter rules on the purchase and the
movement of firearms. The amended Direx provides with the traceability of tHegearms
through their marking and with the deactivation of the firearms which need to be declared and
then classified under category C. In addition, the Member States must exempt some individuals

from the prohiktion of purchasing weapons on strict grdamand they must prevent the civilian

usets

5.1.3 Prosecute: the EU Directive 2017/541 and the criminalization of the terronistated

travel.

After the Paris attacks in November 2015, the European Unioatedtits overhaul of the 2002

FDCT in order to comply with the obligations stemming from the UN Resolution 2178 which
requires the criminalization of the preparatory acts to terrorism. This falls into the third pillar

of the EU Regional Strategyon Syrlad | raq as wel | a,theRufswe, | S1 L/
which is based on three strands: the investigation, prosecution and incarceration of the terrorists;

“2nhttps://www.consilium.eunpa.eu/en/press/pressleases/2017/03/07/regulatioginforce checksexternal
borders/.

413 gcherrer A.op. cit., p. 10.

414 Atanassov N.Revision of the Schengen Information System for law enforceE@mpean Parliamentary
Research Service, October 20h86.

415 Council of the European Union, Directive 62/16 amending Council Directive 91/477/EEC on odritrel
acquisition and possession of weapons, 29 March 2017.
“enttps://www.consilium.europa.eu/en/press/pressases/2017/04/25/contratquisitionpossessionveapons!.
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the dismantling of the facilitation and recruitment networks and the struggle against the funding
saurce$?’. In this sense, in March 201the Council adopted the Directive 2017/541 on
combating terrorisft® which strengthens the counterterrorism framework and introduces new
terrorist offences. The Directive confirms three categories of terrorist conduarisie
offences, offences relatirig a terrorist group and offencedated to terrorist activities. While

the first two do not differentiate from the provisions of the 2BDZT, the offences related to
terrorist activities, which already include thebfia provocation to commit a terrati offence,
recruitment for terrorism and providing training for terrorism, are widened with four new
terrorist offences which are prodromal to the commission of terrorist acts, namely receiving
training for terrorism, ravelling or organizing and facilitimg travelling for the purpose of
terrorism and terrorist financing. This implies that a connection may subsist between these
offences and the terrorist attacks, even though it is not necessary to prove that aeremtisél t

act is committed and theig an actual link with the terrorist offené&s

Starting from the first terrorist offence, the receiving of training for terrorism is a significant
step forward in the European law because even the 2008 FrameworkobDdeistd to
criminalize the passes behaviour of the training. This is characterized by the intentional
learning of methods, techniques and practical skills beneficial to commit and contribute to
commit terrorist acts through meetings with recruitershoough social media and bldg%

(here the seHlearning is covered due to the increasing number ofraditalised which train
through materials on internet). Furthermore, the Directive deals with the relentless flow of FTFs
by regulating the travels foh¢ purpose of terrorism and theganization and facilitation of

such travels. Indeed, Member States must criminalize two classes of offences, that is the
out bound travel to a country other than the
purpose of committing, or contributirtg the commission of, a terrorist offence, for the purpose

of the participation in the activities of a terrorist group with knowledge of the fact that such

participation will contribute to the criminal activities of sulgroup, or for the purpose of the

417 Council of the European Union, Outline of the cowtégrorism strategy for Syriand Irag, with particular
focus on foreign fighters, 5369/15, 16 January 2015, p. 5.

418 EU Directive 2017/541 of 15 March 2017 on combating terrodschreplacing Council Framework Decision
2002/475/JHA and amending Council Decision 2005/671/JHA, 31 NRGTR.

41%Redazione AltalexContrasto al terrorismo: la nuova direttiva europeSitalex, 6 June 2017, Available at:
https://www.altalex.com/documertews/2017/06/06/kvigore-la-nuovadirettiva-europeadi-contrasteal-

terrorismo.

420santiniS , L 0 Europea compie un nuovo passo nel cammino della lotta al Terrorismo: Una prima lettura
della Direttiva 2017/541Diritto Penale Contemporaneo, 4 luglio 2017, p. 22.
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providing or r #aedithe inbognd twafel td theaEurapeam gefritory by EU
nationals or nomationals holding the same purpd$ésincluding the preparatory acts
perpetrated by FTFs to entry into the EUtiéle 10 constitutes anotherfeguard against the

FTFs, by punishing the acts committed to organize and facilitate the travel of a fighter from and
to EU whenever this assistance is rendered for this pufiodéhe last offence consists in the
terroristfinancing which amounts to thdirect or indirect collection and supply of furéfs
whenever there is the intent and the awareness that these funds are employed to perform the

terrorist offences envisaged by the Directive.

In conjunction with the several teyories of terrorist offencethe Directive widens the scope

of the subsidiary activities, namely aiding and abetting, inciting and attempting to commit an
offence. Indeed, aiding and abetting is punishable in relation to all offences but travelling and
organizing or facilitating thé&ravel whereas the attempt is extended to all offences except for
receiving training and for organizing or facilitating the travel and the incitement is criminalized
for all offences, in contrast to the 20BRCT which confired the punishment of incitemeto

some offences, excluding the offences linked to terrorist actitftighis means that these
ancillary activities must be criminalized as if they were terrorist offences. With regard to
penalties, the Directive does ndtiea the structure of the 2@0~ramework Decision, apart from

a clause which envisages the protection of ¢
target of the recruitment for terrorism. Finally, the Directive empowered Member States with
the mplementation of measurespbtection assistance and also support services to the victims
of terrorism, including psychological support and counselling as well as assistance with the

claims of compensation.

421 Article 9 (1) of EU Directive 2017/541 of 15 March 2017 on combating terrorism anctirgpl&ouncil

Framework Decision 2002/475/JHA and amending Council Decision 2005/671/JHA, 31 March 2017.

422vi, Article 9 (2).

“2For the definition of “organization” and “facilita
Additional Protocolto the Council of Europe Convention on the Prevention of Terrorism, Council of Europe

Treaty Series No. 217, Z2ctober 2015.

424 Article 1 (1) of the EU Directive 2017/541 describes fundfiass s et s o f every kind, w
intangible, movable cimmovable, however acquired, and legal documents or instruments in any form, including
electronic or digital, gidencing title to, or interest in, such assets, including, but not limited to, bank credits,
travellers cheques, bank cheques, money orderseshsecurities, bonds, drafts, lettersof credit | n addi ti o
the paragraph 15 of the Preamble urgestoraqr@ s s i n t he def i nithesatenacqaiditiont he f i r
or exchange of a cultural object of archaeological, artistic, historicadaentific interest illegally removed from

an area controlled by a terrorist group at the time of the renfoval

425 Njenartowicz M. J.A New Chapter in the EU Counterterrorism Policy? The Main Changes Introduced by the
Directive 2017/541 on Combating Terigm, in Polish Yearbook of International Law, 2017, p. 195.
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5.2 The Court of Justice of the European Uniothe case of Mostafa Lounarand the denial

of refugee status to terrorists.

In the EU counterterrorism framework, a meaningful dowel was put in place by the European
Court of Justice (ECJ) which expedites the expulsion procedure for asylum seekaedeassoc

to terrorism. Indeedhe ECJ affirms in the case473/14 regarding Mostafa Lounani that an
application for asylum could be rejected if the asylum seeker participates in the activities of a
terrorist organization even though he is not involved ad¢bmmission of, incitemeno tor
participation in terrorist acts but merely he takes a direct part in the subsidiary activities to
terrorisnt?.

In order to understand the process whereby it has come to this judgment, it is better to start
exposing the fas. Mostafa Lounani was a Maccan citizen who left Morocco in 1991 and

first headed to Germany where his asylum request was rejected and then travelled to Belgium

in 1997 where he was not granted a residence permit. In 2006 he was convicted by the Belgium
Criminal Court of particip@on in the activities of the Moroccan Islamic Combatant Group
(MICG), a terrorist group operating in Belgium, in the role of leader of the group and for
conspiracy, illegal residence and use of false documents. Indeed, kiseactange from

“ | o g li sappdrtdoaderroristgroup by the provision of, inter alia, material resources or
information” to “forgery of passports and fr
in the organisation of a network for sendimgo | unt e e ¥'sin 206® Mi Lroangni

submitted an asylum request to Belgium since he feared the persecution in his country of origin
due to his jihadist history, though tl@mmissaire général aux réfugies et aux apatrides
(CGRA) rejected his applicadn under the Article 1F(c) of the Geneva Convention relating to

the Status of Refug&é&. Therefore, Mr Lounani appealed to tBenseil du Contentieux des
étrangers(Council for asylum and immigration proceedingsCEE) which annulledhe

decisions of the CRA inasmuch it did not consider the felonies charged to Mr Lounani serious
enough to fit the “acts contrary to the pur
addition, the annulment was grounded on the shortage of evidenpesof the participatin

of Mr Lounani in the terrorist activities which even could not amount to terrorist offences and

426 Court of Justice of the European Union, Presie&se No 9/17, Luxembourg, 31 January 2017. Available at:
https://curia.europa.eu/jcms/upload/docs/application/pdf/201@p170009en.pdf.

427ECJ,Commissaire général aux réfugies et aux apatrides v. Mostafa Lododginent (Grand Chamber), Case

C-573/14, 31 January 2017, para 30.

428 Article 1F(c) lays down the limitations to the right to refugee status which does not apply to individuals who

fas been guilty of acts contrary to the purposes anc
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on the lack of specific acts committed by the MG Subsequently, the G\ appealed
against the decision before t hgeandCaemeddoithe d’' Et
ECJ some preliminary questions, notably whether an applicant can be denied the refugee status
on the basis of a conviction of participation in theiatoés of a terrorist groups without

perpetrating a terrorist act firsand.

Firstly, the ECJ ascertained that Mr Lounani did not personally commit terrorist acts, thus
assessing whether the refugee status could be excluded not only to the authovasifaets

but also to the material and financial supporters, by figuring outméening of the Article

1F(c) of the Geneva Convention relating to the Status of Refugee. In this sense, the Court
referred to Resolution 2178/2014 which, as carefully desued above, raised the issue of the

Ai nternational n etdrroristenkites eaablinga thdmi ts meve, bebween
Statesfighterso f al | nationalities ant%nd tequired thes our c ¢
prevention and criminalization of thearuitment, financing, organization or facilitation of
travelling , other than theapticipation and perpetration of terrorist acts. Accordingly, these

of fences must fall into the ®"acts contrary t

constiute a valid discriminant for the denial of the refugee stdtus

In addition, the Cort inquired into the question whether the acts of Mr Lounani fall into the
acts contrary to the UN purposes and principles, noting that Mr Lounani provided with ldgistica
support to a terrorist group registered in the UN Sanctions List since 2002, pecikcally

he ensured the forgery of documents for travel to Iraq. Relying on Resolution 2178/2014 which
criminalizes the wilful organization of the travel of individualso travel to a State other than
their State of residence or nationality, for thergmse of the perpetration, planning or
preparation oferroristact$®2 the Court acknowledges this conduct as trigger to the rejection
of the refugee status even thougteaorist act is not actually committed. Therefore, the ECJ
concluded that acts coitsting participation in the activities of a terrorist group justified the
exclusion from the refugee status, even though the individual did not commit or attempt to

comnit a terrorist adt.

429 Nardone V.|l support logistico al terrorismo e le cause di esclusione dello status di rifugiato nel diritto UE.
La CGUE sviluppa la sua interpretazione nel chsanani Osservatorio Costituzionale, Fasc. 3/2017, 19 ottobre
2017, p. 3.

430 ECJ,Commissaire général aux réfugies et aux apatrides v. Mostafa Lowitarpara 67.

431 vi, para 69.

432 Seesupranote 65.

433 ECJ,Commissaire général aux réfugies et aatrides v. Mostafa Lounangjt., para 79.
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CHAPTER Il

National strategies against Foreign Terrorist Fighters: Italy,

France and Germany in comparison.

This chapter is devoted to tle®mparativeanalysis of hiree countriesvithin the European
context in order to highlight their national strategies against the foreign terrorist fighters who
greatly affect theisecurity:ltaly, France and Germany. While the presence of Italian foreign
terrorist fighters in the conflict zoneab been very limited, France and Germany has
experienced a high volume of citizens who approachejiihéistideology and among them,
around 2,000 French and 800 German were recruited by the ISIL and travelled to the Syrian
conflict. In addition, Francaccounts forhe largest number of jihadist terrorist attacks (42)
between 2014 and 2018onetheless, the interestgamarily correlatd to the legaimpactof

these events, aather how theCriminal Codehas evolved in order to cope with the terrorist
menaceandhow their preventive systems have been strengthened in order to stem the flow of
foreign terrorist fighters and to prevent theline and offline radicalizationOn one hand,

Italy with its strong legislative measures aligning with the regulations derived from the
European Unionon the other hand-rance establishing a permanent state of emergency and

Germany which is remarkébdue to its focus on deradicalization programs.

The sectionfollows afixed schemesincefor each countrthe focus is firstly located on the
repressive system, thegsaminingthe incorporation of the offences within the Criminal Code;
then, the admintsative measureare inspectedbe the expulsion or the special sunagilie.
Finally, significant jurisprudencare put forwardn order to compare the role of the judicial
power in each country in the fight against foreign terrorist fighters
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1. Italian counter-terrorism strategy: repression and prevention approach.

1.1 Repression: Article 240is and other offences in the Italian Criminal Code.

Before AFQaeda and ISIL, Italy has experimented various forms of terrorism related to other
ideologies which explain the dense and articulatednterterrorism system. Indeed, already in
1979 the policymakers introduced severe punishments and a specific offence, the Article 270
bis, to criminalize the association with the aim of terrorism or subved@&mgocracy. In other
words, the provision ymished the promotion, constitution, organization or direction of
associations which perpetrated violent acts with the aim of committing acts of terrorism or
subverting democraé$f, sentencing the defendants fronvese to fifteen years of detainment.

In addition, it envisaged from four to eight years of imprisonment for those who patrticipated in
the associatiort¥. Here the Article 27®is aimed at preserving the national democratic order,
thus excluding the associatis which committed violent acts against foreign countries.
Accordingly, the associations, which did not pursue the aim of terrorism or subversion of
democracy, did not fall to the category provided for by Article 2B0s but they were punished

for eachoffence®.

However, the emergence of a new form of terrorist associations characterized by the operating
base in the Italian territory and the aim of terrorism in third caesithas exhibited the
narrowness of the Article 2#is which was amended by thhe 15 December 2001 No. 438,
through which the Italian legislator has transposed the obligations derived from the UN Security
Council Resolutions. Along with the L. 438/20@ther legislation was enacted, namely the L.

27 November 2001 No. 415 which agali sanctions against Taliban regime and the L. 14
December 2001 No. 432 on measures against financing of terrditimew Article 27¢bis

states that

AChiunquepromuovecostituisceorganizzadirige o finanziaassociazionthe si propongono
il compimento datti di violenzacon fnalita diterrorismoo dieversionalell'ordine

democratico € punito con la reclusione da sette a quindici anni.

“¥The term “subversion” refers to the overthrowing of
of the basic principles fixed by the Italian Constitution to define the structure and theriuncb f t he St at e”
Italian Supreme Court, section VI, 17 April 1996, n. 973.

435D L. 15 December 19780. 625 confirmed into L 6 February 1980lo. 15 concerningJrgent measures for

the preservation of the democratic order and the public security.

436 pdma A., Terrorismo Internazionale: Risposta dello Stato italia@®ntro Studi per la Pace, $éttembre

2002, p. 10.
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Chiunque partecipa a tali associazioni & punito con la reclusione da cinque a diéci ann

Ai fini della legge penale, la finalita di terrorismo ricorre anche quando gli attia@lenza sono

rivolti contro uno Stato estero, un'istituzione o un organismo internazionale.

Nei confronti del condannato & sempre obbligatoria la confisca dele che servirono o
furono destinate a commettere il reato e delle cose che ne sono il prezadptto, il profitto

o che ne costi*.uiscono | 'i mpiegobo

It provides various innovations, starting with the expansion of the purpose of terrorism to
encomp@ss the international terrorism which is strictly distinguished from the aim of subverting
the democratic order. This implies that the provision still aims at preserving the Italian
constitutional order but it also criminalizes associations which perpdéabrist acts against
foreign States, institutions and international organizations. In #nses the protection is
awarded to the Italian State in its role of the actor who ensures the international peace and
security through the repression of violemtts, in compliance with the international and
European obligatioi® Notwithstanding the amentent, the Article does not include
associations with the purpose of subverting the democratic order of a third country since the

Italian judiciary could not da with its political, economic and social systéf

The Article 270bis, l i sted ass with* thes pugpose aft termnmsm including
international terrorism or purposes of subve
element of the crimas a plurality of conducts which are intended to the establishment and
growth of an associatiolkome of them were already contained in Article 270 related to the
subversive associations, namely the promotion, constitution, organization and direction
whereas the innovation refers to the introduction of the financing of terrorism which contributes
to the functioning of the association. Therefore, the roles are clear inasmuch the constitution
equates to the creation of the association along with the adtioksep it thriving*® the
direction implies the leadership by dictating the rules and the steucfuhe association and

the organization includes the activities to coordinate and ensure the viability of the
associatioff’. As regards the financing ofrterism, the Article 27@is aligns to the 1999

International Convention for the Suppression of Hieancing of Terrorism and equates

437 Article 1 of L. 15 November 200lo. 435 cortaining urgent provisions for combating international terrorism.
438 Rosi E.,Terrorismo Inernazionale: le nuove norme interne di prevenzione e repressione: profili di diritto
penale e sostanziglen Dir. Pen. Proc., N. 2, 2002, p. 157.

439 Simeone L.) reati associativi Maggioli Editore, Ottobre 2015, p. 255.

440 |talian Supreme Court, Sectibrn31 May 1985, n. 11603.

441 Simeone L.pp. cit.,p. 257.
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financing to the other core activities as opposed to the crime of participation which covers the
subsidiary and generictons, still requiring the actual inclusion in the association at the base

of the pyramid*2

Howeve, Article 27Cbis is intended to punish the simple establishment of an association
whose purpose is the committing of terrorist acts, though the Iteligsidtor failed to describe

the meaning of the association as well as he did not define the pugbase®srism found in

the rubric of the provision. On the other hand, it is clear that the actual execution of terrorist
acts is irrelevant to the crimilization of terrorists who are punished for their incorporation in
the organizational structure, redkess of the specific role they perform, or for their mere
participatiort*> The former requires from seven to fifteen years of imprisonment whereas the
latter is reinforced with at least five years to the maximum of ten years. In any case, the
provision efforces the confiscation of the fortune of the convict in order to prevent the

perpetration of terrorist attacks and to undermine the existence of tiotatiestf*.

The L. 438/2001 sets up the offence of the assistance to the members of the assotieion in
new Article 276ter of the Criminal Code. In practice, it is represented by the sustenance,
hospitality, means of transport and instruments for comecation provided to the components

of the terrorist association. This means that whether the sugpguaranteed to the whole
association, the individual could account for the offence of participation pursuant to Article
270-bis*®. Therefore, the crimkolds the generintent inasmuch the responsible is willing to
provide aid to a member of the terro@ssociation, with the awareness of his nature, but he
does not endorse the purposes of the same associatioratibheslies on the criminalization

of those individuals who are not related to the association but they ensure an external support
to the assciations envisaged in Article 2#s*®. The penalty for the assistance to members

of terrorist associations is four year of imprisonment but the provision stipulates an aggravating

442 Theoffence of the participation in a terrorist association may also include theatibgprovided to terrorists,

the supply of forged documents and the organization in the mosques of $imgliraifavour of the FTFs and their
families. This is explained by the endorsement to the aims of the associations and by the assistancego the FTF
See lItalian Supreme Court, Section V, 8 October 2015, n. 2651 (2016).

443 palma A, op. cit.,p. 15.

444 Rosi E.,op. cit.,p. 160.

445The Article 276ter also differs from the offence afding andabetting listed in Article 378 for various reasons,
including the assumptions, the nature of the assisted person and the content of the assistance. Fistidiihgll, th

and abetting occurs after the commission of the offence whereas the assistartmiailly Article 27&er is
providedbefore the offence has ceased, thus the terrorist association continues to operate. Besides, the assisted
person is not specdd in Article 378 as opposed to Article 2(80in which the members of a terrorist asstiora

are granted assistance. Lastly, the aiding and abetting could include sevespéaific conducts while Article

270ter clarifies the specific conducts amaing to assistance.

446 Dambruoso Sgp. cit.,p. 50.
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circumstance in the event that the assistance persists. On the othéh&ahidd paragraph of

Article 270ter envisages an exemption for the assistance provided to a close relative.

1.1.1 L. 31/7/2005No. 155: thenotion of acts committed for terrorist purpose and other

offences related to terrorist activities.

After the London bombing on 7 July 2005, the Italian legislator followed the emergency
approach already tested after the 9/11 attack and drafted the D.dulyY 2005 No. 144,

i mmedi ately converted into L. 31 Julyins2005 N
international terrorism”. The | egislative ac
of acts committed for terrorist purposesgaing with the notion of terrorism elaborated at
international and European level, and the criminalizatiopreparatory acts. Indeed, Article

15 of the D.L. 144/2005 established novawo offences, that is Article 27§uarter and 270

quinquiesin the field of recruitment and training for the purposes of terrorism which are
specified by the new Article 27€xies The offences are characterized by the fact that they are
carried out apart from the associations depicted by Articleb?sGhus they areubsidiary
offencesand they are set aside whether these conducts are ascribable to the offence of
associatia for terrorist purposes and by the fact that they possess a dual specific intent
represented by the aim of committing acts of violence or sabatgssential public services

with the purpose of terrorism.

Article 270-quarter criminalizes anyone who radts one or more persons to commit acts of
violence or sabotage of essential public services for terrorism purposes, even if directed against
a foreign State, an institution or an international organizalibe provision refleted the trend

of recruitmen*in Italian territory, directed at identifying, convincing and arming fighters who
could perpetrate terrorist attacks and could be dispatched to training camps in the territories
governed by ISIt#8 The offence exists irrespiive of the location in whicthe acts of violence

or sabotage occurred, whether in Italy or in foreign territory, and regardless of the fact that the

447 30 far, the Italian Criminal Code provided two provisions concerning the recruitment: Article 244 criminalizes
the recruitment of combatants against a foreign Stéteut legal authority such as put in danger the Italian
State whereas Article 288 pshes the recruitment of Italian citizens in the ranks of a foreign S&sty, Article

4 of the L 12 May 1995No. 210prohibits the recruitment of mercenaries.

448 Dalia A. A., Le nuove norme diontrasto al terrorismo: Commento Blecretelegge 27 luglio 2005, n. 144
Giuffreé Editore, 2006, p. 526.
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acts are actuallgommitted*®. In addition, the nature of the recruitment as a deal among the
recruiter and the recruit accounts forethcriminalization of the attempt to carry out the
recruitment. The active agents are constituted by the recruiter and the recruit: while the former
is punished with the imprisonment from seven to fifteen years, the lattevasd of a sanction.

This meas that the recruit could be punished in accordance with Articleostir Article 270

guinquieswhether he meets the requirements.

On the other hand, Article 27quinquiesis modelled upon the 2005 Council of Europe
Conventon on the Prevention of Terrem and it indexes the training for acts of terrorism,
including international terrorism which punishes from five to ten yaay®ne whatrains or
otherwise gives instructions on how to prepare or use explosive materedsmfs;, or other
weapons, harmfwor hazardous chemical or bacteriological substances, and all other techniques
or methodgo commit terrorist actsThe provision marks a differentiation between the trainer
and the person who gives instructions since theitrg consists of a complex qoedure
composed of several stages in which the trainer educates to the use and the preparation of
weapons and to other techniques while the instruction entails the mere communication of
information fundamental to the perpation of acts of violend®®. This means that the
difference relies on the existence of a direct, effective and constant relation between the trainer
and the trained. Accordingly, the trained is provided for the same punishment of the trainer

while the regpient of instructions is not patized under Article 27@uinquieé®™.

Notwithstanding the aforementioned offences, the D.L. 144/2005 is noteworthy for the
incorporation in the Italian Criminal Code of Article 2g@xieswvhich tackles the issue of the
lack of the definition of terrorism with undermines the work of the jurisprudence by providing

the notion of acts committed for terrorist purpoBlee latter are defined as

ficondotte che, per la loro natura o contesto, possarrecare grave danno ad un Paese o ad
un'organizzazione internamale e sono compiute allo scopo di intimidire la popolazione o
costringere i poteri pubblici 0 un'organizzazione internazionale a compiere o astenersi dal
compiere un qualsiasi atto o stabilizzare o distruggere le strutture politiche fondamentali,

costtuzionali, economiche e sociali di un Paese o di un'organizzazione internazionale, nonché

449 |y p. 20,
450 Dalia A. A., op. cit.,p. 532.
SlsantiniS.L 6 Uni one Europea compie un nuovo passadetturael c¢camm

della direttiva2017/541 in Diritto Penale Contemporaneeg8i2017, p. 39.
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le altre condotte definite terroristiche o commesse con finalita di terrorismo da convenzioni o

altre norme di diritto internazionale vincolanti per I'ltafid>2

The rotion is composed of the definition of the conduct with terrorist purpose corresponding to
the 2002 EU Framework Decision on Combating Terrorism but the Italian legislator avoids the
listing of conducts likely to be considered terrofistdbut he determinegs features: the
objective element is embodied by the serious harm whom the act could cause to a country or
international organization due to its nature or the context. It is notssegethat the act
produces the serious harm but it sufficient thatittés capable of producindgdt On the other

hand, the subjective element relies on the threefold spétiéat, namelytheintimidation of

people thecoergon of public authorities or an international organization to perform, or refrain
from performng, any acandthedestabiliationor the destruction ahe fundamental political,
constitutional, economic and social structures of a country or internationaizatan As a

result, the differentiation between the purpose of subverting the demsocrdér and the
terrorist purpose loses its force through the absorption of the subversive purpose among the
aims of terrorist condud®. In this way, the subversiyaurpose could be extended to third
countries, thus Article 2768exieshas implicitly amendd Article 276bis which from now on
criminalizes also the associations aiming at perpetrating acts of violence against the
constitutional order of a foreign Statesispective of its form of government and its concern for

international lawP®.

The provisioralso contains a referral to the definitions of terrorism contained in the current and
future sources of international law, enabling the direct implementationuséfurterpretations

of terrorism into the domestic I4W. This clause is meaningful in lighf the fight against FTFs
inasmuch it surpasses the traditional contraposition between peacetime terrorism and wartime
terrorism, stipulating that Article 27€exesalso encompasses the terrorist conducts carried out
during armed conflictsAccordingly, the terrorist purpose is displayed in violent acts not just

against the civilian population but also against military targets wilerpeculiari e concrete

452 Article 270-sexies of Italian Criminal Code.

453 Notice that the provision does not specify the violent nature of the conducts which could be inferred from the
specificoffences contained intlet al i an Cr i mi nal Code. I ndeed, the viol
means of condudt n t he achi evement SeefValdetch ABrevirosservazioanitdi dpittor p os e ” .
penale sostanzial®ir. Pen Proc., N10/2005, p. 1224 e ss.

454 valsecchi A.,op. cit.,p. 1224.

455 |vi, p. 1225.

4%CerqualL.D.La nozione di fAcondotte con finalit”™ di terror
italiana, in De Maglie C., Seminara S. (a cura digrrorismo mternazionale e diritto penale, CEDANPadova,

2007, p.106.

457 Dalia A. A., op. cit.,p. 520.
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situazioni fattuali facciano apparire certe ed inevitabili le gravi conseguenze in danno della
viae dell 6incolumit”™ fisica dei civili, cont

pani* oo

1.1.2 L. 17/4/201%o. 43 and L. 28/7/2016\o. 153 the criminalization of the recruitand

the financing to terrorism.

The recent legislative measur@sse in the context of the necessity of an emergency response
in the aftermath of the terrorist attacks in Europe in order to tacktotiisuous flow of FTFs
and the increasing phenomenon of the “l one w
altered to prevent the radicalization of individuals, detached from terrorist organizations,
prodromal to the perpetration of violent aatsthe Italian territory and to strengthen the
sanctions against foreign fighters who travel to the conflict zonescwive the necessary
training and then pose a risk in their country of origin once repatttdtéa light of this, the

Italian legislabr enacted the D.L. 18 February 2015 No. 7, converted with amendments by L.
17 April 2015 No. 43, and the L. 28 JulyIZ®No. 153 which impact on the counterterrorism
system through the incorporation of certain new offences, thus adjusting to the latest
international obligations embodied by the UN SC Resolution 2178/%0With respect to the

first legislation, the L. 43215 modifies Article 27@uater and Article 276quinquieson
respectively recruitment and training, and introduces a new offence, yn@rtalle 270

guarter.1 whereas it does not alter Article 2B and Article 276sexies

As seen above, until 2015 Adle 270quarter criminalized the recruiter while the recruit was
excluded from any punishment. Afterwards, the L. 43/2015 provides a second paragraph which

punishes the passive recruitment with the imprisonment from five to eight yethts sense,

4%8 |talian Supreme Court, Section |, 17 January 2007, n.,1jid& 6.4 Examples could be the bombing of a
military tank in an opecrowded market or the acti of a suicide bomber during the armed conflict.

459 Colaiocco S.Prime osservazioni sulle nuove fattispecie antiterrorismo introdotte dal deegdge n. 7 del
2015, Archivio Penale, 1/2015, p. 2

460 Remember that UN SC Resolution 2178/2014 providesringnalization of certain conduct®mmitted for
terrori st pur pos f)theiamatiosats and bthegindividualpwho teaveléor atteémpt to travel
from their territories to a State other than their States of residence or nationalittheghyilful provision or
collection, by any means, directly or indirectly, of funds by their nationals or in their territories with the intention
that the funds shoulde used, or in the knowledge that they are to be used, in order to finance the fréorelijm
terrorist fighters]; (c) the wilful organization, or other facilitation, including acts of recruitment, by their nationals
or in their territories, of the trael of individuals who travel to a State other than their States of residence or
nationdity for the purpose of the perpetration, planning, or preparation of, or participation in, terrorist acts or
the providing or receiving of terrorist traininggeesupranote 304.
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the conduct of therecruit is defined a8 met t er s i seriamente e conct
come milite, e quindi soggiacendo a vincoli di obbedienza gerarchica, per il compimento di atti

di terrorismo, pur al di fuori ed a prescindere dalla messa a disrgzcon assunane di un

ruol o funzionale all éinterno di un4dlwbichmpagi n
is expressed by the travel or the attempt to travel to the scenarios in which terrorist attacks
occur.This means that the mere consenthar willingnessd@ commit violent acts for terrorist

purpose is not sufficient to trigger the application dficde 270quarter but it is necessary the

travel as the outcome of the recruitnf&htThere is to say that the provision is auxiliary to the
offences of the participation in the association for terrorist purpose (ArticldiByand the

training for terroist purposes (Article 27Quinquie$ since the recruitment is deemed as
forerunner of the training. Should the existence of a terrorist orgammzar the previous

training be proven, the individual would be accountable for the primary offences.

The L.43/2015 envisages a new offence strictly linked to the former, Articleq@@fier.1

which criminalizes the organization tvansfers for terrost purposedt states that

AFuor.i dai c asi 27@hise2¢Cquaterachidngque @rganizzeg bnknzia o
propaganda viaggi inerritorio estero finalizzati al compimento delle condotte con ifiaali

terrorismo di cui all'articolo270-sexes é punitoca | a recl usi one da <cinqu

This provison concerns a preparatory act, that is the organization, financing or propaganda of
travels to other Western countries or to the conflict zones in order to prevent the acquisition of
warfare methods such as to commit terrorist acts. However, the FTF wbarks on the
transfer or carries out the abovementioned conducts to his advantage is not punished under
Article 270-quarter.1which applies only to the cases in which the conducts apepated for

the benefit of others, criminalized with the imprisammnfrom five to eight yeat®. In addition,

the conduct is represented by the organization, that is the preparation of the logistical supports
and the means required to the transfers;fitencing is simply the supply of the financial
resources teengage in the travel and the propaganda accounts for an indirect incitement
inasmuch it encourages individuals to travel to commit violent acts for terrorist pdffokes

is required that thedwel be headed to a foreign country while it is not necgslat the travel

is actually committed for the mere attempt is criminalized. It should be specified that the

46lCentro StudiSenat@ossi er del Ser vi zAmwile30Mund204, 323l 1 6 A.S. n. 18
42 BattagliaF.L6attivit”™ |l egislativa italiana di recepimento
terrorismo e combattensitranieri, in federalismi.it, No. 4, 2015, p.17.

463 Dambruoso Sgp. cit.,p. 94.

464 FasaniF., Le nuove fattispecie antiterrorismo: una prima letiupér. Pen. Proc., 8/2015, p. 939.
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provision is enforced whether the offences of the associations for terrorist puogpases

recruitment for terrorist purposes do not occur, toiging a residual nature.

Furthermore, Article 27@uinquiesis amended in order to establish a specific offence in the
field of the training, namely the seHaining. So far, the criminal l@lity was ascribed only to

the active and passive traininthen the 2015 legislation extends the punishment to the
individuals performing acts of terrorism after having acqujeen autonomous|ynstructions

to perform such act3he reference consssin the lone wolves: these terrorists, disconnected
from terorist organizations, act alone by acquiring information on the use of weapons and
explosives, thus executing violent acts. Hence, the provision does not target the individual who
merely learnshe knowhow but the acquisition of the expertise represémesprecondition to
perpetrate conducts with terrorist purposes. Here relies the difference between the trained which
is punished due to the training while the person acquiring instructionsasrdaable whether

he carries out conducts finalized to thentoission of terrorist act®. Nonetheless, the latter

is sanctioned with the same penalty of the trained, that is five from ten years imprisonment. It
should be remembered that the second paragyapinticle 270-quinquies introduced by L.
43/2015, provids with an aggravating circumstance up to one third related to the use of
computers and electronic systems owing to their ability of disseminating information to a large

audience.

The L. 153/201¢performs the ratification of some international Convenfithtoncerning the
financing to terrorism and the money laundering for terrorist activities and edits the criminal
code through the insertion of two new offences, Article-guihquies.land Article 270
qguinquies.2 respectively the financing of acts witbrtorist purposes and the embezzling of
money or assets being confiscated in terms of counterterrorism. Articlgu@¥quies.1
punishes from seven to fifteen yearsyone collecting or supplying mey or assets in order to
commit a terrorist actirrespective othe circumstance that the terrorist offence is committed
and money omssets are effectively used. The provision punishes the economic support to

international terrorism and it is appliedaaipfrom Article 276bisand Aricle 270quarter. ¢,

4SFasaniF.L. 6i mpatto del | a Di rlegislazione penate sastanziaeritaligikri Pen®omc, s ul | a
1/2018, p. 18.

466 These are the 2005 COE @@ntion on Prevention of Terrorism and its 2015 Additional Protocol, the 2005
International Convention for the Suppression of Acts of Nuclear Terrorisen2005 COE Convention on
Laundering, Search, Seizure and Confiscation of the Proceeds from Crime gredFinancing of Terrorism and

the 2003 Protocol amending the European Convention on the Suppression of Terrorism.

467|n this regard, the Italian Crimith Code already criminalizes the financing of terrorism as a constitutive conduct

of the offence of ssociation for terrorist purposes (Article 2i8) and the financing to the transfers of foreign
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thus the financing is intended to individuals who are not integrated in the ranks of a terrorist
organization but to radicalized who aim at committing terrorist acts on their own, in the light
of the reent concern for the lone wolvdsis important to stress that the financing is composed

of three conducts: the collection implies acquiring the money and assets useful for the
perpetration of terrorist activities; the supply means the provision of fle¢sa® third parties
while theprovision entails that the third party could access the fi#dis addition, the second
paragraph of Article 27guinquies.lpunishesalso from 5 to 10 years imprisonment anyone
depositing or holding assets in order to fiocemmisconduct having terrorispurpose It is
naturally a milder penalty but thratio is connected to the fact that this conduct facilitates the

financing of terrorisr#f®.

Lastly, the new offence Article 27§uinques.2punishes fromwo to six years imprsonment
and a fine fr omny@e6 Gebidying a embé&zfliGgOmdrEy or assets being
confiscated to prevent financing odnducs having terroris purposesThis provision applies

to the owner of the assets or to anyone performing the miscottdsluiuld be noted that here
the financing refers not just to the offence provided for by Article@rfquies.lbut also to

the offences contained in the other provisions of the Criminal €bde

1.1.3 Other offences related to the terrorist activitiethe attack and the kidnapping for

terrorist purposesand the incitement to terrorism.

For the sake of clarity, it is essential to mention other offences provided for by the Italian
Criminal Code. First of all, Article 280 punishes with no less thantiywazars of imprisonment
thosewho at't ack at t e 'ftfopterrotisbor sulivasivee putposesipona persoh s

| i f e or*%LiThough,dhe punighinent depends on the effects (death, very serious or
serious injury) and could be aggravated by t¢ireumstance of an attack agaifisp er son s
exercising functions in the judicialorpois;n  f i el d or exerci si t’g | aw
The L. 14 February 2003 No. 34 has adopted the Articleb28hich criminalizes from two

fighters under Article 27Quarter.1 Instead Article 270-quinquies.lpunishes the financing to all the conducts
which pursue terrorist aims.

468 Dambruoso $.op. cit., p. 129.

469 Fasani F.Un nuovo intervento di contrasto al terrorismo internazion&le. Pen.Proc., 12/2016, p. 1562.

470 Dambruosds., op. cit.,p. 133.

471 Article 280 (1) of Italian Criminal Code.

472 Article 280 (3) of Italian Criminal Code.
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to five years ofimprisome nt anyone who commits any act ai
property by using glosives. The aggravating factors are related to the attacks against the
institutional venues or to their effects (damage to economy or risk to the public¥afBiyhh

crimes own a muklibffensive character since they are intended to safeguard nopwoblig

safety and the constitutional order but also the life and health of the population.

In addition, the abovementioned offences were integrated by Articlée28& opted by the L.
153/2016, which criminalizes acts of nuclear terrorism, thus tramgpdie obligations
resulting from the 2005 International Convention on the Suppression of Nuclear Terrorism.
Those who for terrorism purposes procure for themselvesroothers nuclear material or
fabricate or possess a nuclear weapon are punished neithess than fifteen years
imprisonmerft’. The second paragraph provides a more severe punishment with no less than
twenty years imprisonment for those who for terrorisamppses make use of radioactive
materials or nuclear weapons and for those who damagelear plant in order to cause the
discharge of radioactive matefidl Article 289bis was added by the L. 18 May 1978 No. 191
after the kidnapping and subsequent neuf Aldo Moro by the Red Brigades and it stipulates
from twentyfive to thirty years of imprisonment for those who kidnaps for purposes of
terrorism or for subversion of the democratic order. In this case, murder is an aggravating factor
which triggers hirty years of imprisonment, whether death is an unintended consequence, o
life sentenc®®. In doing so, the Italian legislator marks the difference among kidnapping for

terrorism, ordinary kidnapping and kidnapping for ransom.

Furthermore, long before éhemergence of the Islamic terrorism, the Italian Criminal Code
comprisedwo provisions concerning the incitement to commit a terrorist offence. Indeed, the
general rule contained in Article 414 enshrines the criminalization of the public incitement to
commit crimes with up to five years imprisonment. Along with the direateneent, the third
paragraph incorporates thpologie which is defined as the public support to, the justification

and the glorification of the crimes such as to amount to indireitement’”. Secondly, Article

473 Article 280-bis (3), (4) of Italian Criminal Code.

474 Article 280+ter (1) of Italian Criminal Code.

475Notice that the L153/2016 was clear about the definitions within the nuclear sphere. Indeed, Article 3 describes
radioactive material, nuclear metd, uranium enriched in the isotopes 233 or 235, nugant and nuclear
weapon.See Bertolesi R.AAncora nuove norme in materia di terrorismiritto Penale Contemporaneo, 19
Ottobre 2016.

476 Article 289-bis (2), (3) of Italian Criminal Code.

477 The apologiehas been detected in the conduct ofraamin a reception centre who encouraged the refugees

to perpetrate violent acts, praised the terrorist attacks already occurred and threatened those who were not
responsive to the incitement. See Italiapi®me Cot, Section I, 8 June 2018, n. 26315.
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302 represents the specific rule sincgunishes from one up to eight years imprisonment
anyone who incites another per s oiorwhichtmo mmi t
law provides for life imprisonment or aipon sentence, if the incitement is unsuccessful, or if

the incitementis successful, but the offence is not committétl This means that the
legislation, adopted in compliance with the international obligations, intervened to introduce
two aggravating fetors: the L. 155/2005 entails an increase in the punishment by tiadf if

direct or indirect incitement under Article 414 are aimed at committing terrorist crimes or
crimes against humanity while the L. 43/2015 provides that if the offence is cominrtiagh

internet or electronic devices, the punishment could be inadagaip to onghird if the
incitement involves the offences contained in Article 414 and Article 302 and by up to two

thirds if it concerns the terrorist crimes and crimes against hityhi&.

Finally, the L. 43/2015 introducesk novdwo offences. On one hand, Article 6BB punishes

up to eighteen months i mprisonment and up t
storing, selling or delivering ithin the national territorywithout the legal authoritgubstances

or mixturesthat serve as precursors of explosiv@s.the other hand, those who omit to report

the theft or disappearance of substances or mixtures that serve as precursors of explosives are
sanctioned up to twel ve mon# maddiomheliasNon me nt
155/2005 deals with the offence of possession of false ID documents, through the incorporation
of Article 497-bis which provides from two to five years of imprisonment, penalty exacerbated

for those who make fake ID documents from-timied to half. It should not be forgotten at last

that the Article 1 of L. 6 February 1980 No. 15 sets out an increase of punishment by half for
all the offences carried out for terrorist or subversive purposes apart from the offences in which
terrorism constiites the main element, namely the specific offences contained in Section 270

of the Criminal Code.

478 Article 302 (1) of Italian Criminal Code. Note that whetherdffenceis committed following the incitement,

the instigator will account for aiding under Article 1d0the Criminal Code.

47% Nardi V., La punibilit” del |l 6i stigazione nel ¢ o n tDiritos Repale a | ter
Contemporaneo, 1/2017, p. 124.

480 Article 679bis of Italian Criminal Code.
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1.2 Prevention: the amendment to th@odice Antimafiaand the expulsion of the foreign

terrorist fighters.

Along with the criminal measures adopted agathe FTFs and the lone wolves in order to

bring them to justice, the Italian legislator has reinforced the counterterrorism system, adopting
the preventive measures, already imposed on the members of the organized crime. These
instruments are directedagst individuals, whether nationals or foreigners, who are perceived

as a danger inasmuch they are supposed to commit terrorist crimes or carry out preparatory acts.
Already in the L. 155/2005, personal preventive measures were introduced to tackldithe pu
incitement to carry out terrorist crimes through the use of Internet and the expulsion was
envisaged for foreigners who praised terrorist attacks and committed preparatéty acts
However, the L. 43/2015 has refined the preventive regime by ameheiGgdiceAntimafia

(L.D. 6 September 2011 No. 159) and the Combined text of provisions governing immigration
and regulations concerning the status of foreign citiz€rs 6 t o Uni co s uD.l 6i mmi
25 July 1998 No. 286).

Article 4 of the 2015 leglation intervenes on the Article 4 para 1 of thedice Antimafidy
broadening the plethora of the recipients of the personal preventive measures which could be
applied not just to those who perpetrate preparatory acts with terrorist purposes buhats® to

who commit acts intended to participate in a conflict abroad in the ranks of an organization
pursuing terrorist aint& This expansion includes the special surveillance, associated to the
compulsory residence or the ban on residence in the placesdénce or in the habitual
dwelling place,the withdrawal of passports or the suspension of other documents and the
patrimonial preventive measures (i.e. the freezing of the assets which are supposed to be used
for the financing to terrorismY hereforetheexpatriation accounts for an offence in accordance
with Article 75 of theCodice Antimafiasince it trespasses the restriction measures on the
freedom of movemefft. In this way, the Italian legislator has attempted to halt the travels of

the fightergo the conflict zones in order to assist ISIL and its associates.

Secondly, the concern for the terrorist transfers has resulted in the task of the Police Chief to

impose upon the beneficiaries of the preventive measheesetmporary withdrawal ahe

481 Committee of Experts on TerrorisiRrofiles on Countefferrorism Capacity: Italy November2017, p. 7,
Available at: https://rm.coe.int/italgrofile-on-counterterrorismcapacity/168076b45c.

482 Article 4 para 1 (a) of D.L. 7/2015. The L. 17 October 2017 No. 161 has amended the Article 4 para 1 of the
Anti-Mafia Code stipulating that the prevem® measures must be imposed on suspects of the terrorist offences
who carry out not just preparatory acts but also executive ones.

483 Balsamo A.,Decreto Antiterrorismo e riforma del sistema delle misure di prevenziDiréto Penale
Contemporaneo, 2 Nzo 2QL5, p. 2.
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passpot or the suspension of the validity of any other equivalent document for travelling
abroad in anticipation of the enforcement of the measures from the President of the Tribunal,
thuspreventinghe terrorist from fleeing the country in this periddime. The President of the
Tribunal could also resort temporarily to tbempulsory residence or the ban on residesxe
long as the preventive measure is depl8¥fedhe 2015 reform lays down a new provision in
the CodiceAntimafiag namely Article 75bis which criminalizes the infringement of the travel
ban consequent to the application of the abovementioned measure from the Police Chief with
the imprisonment from one to five ye#s Certainly, the target is the foreign fighter, who
leaves or attempt tleavethe national territory, but also the facilitator of the travel could be
punished under Article 7Bis*®® The third revision made by the 2015 reform regards the
aggravating circumstance contained in Article 71 ofG@bdiceAntimafiawhich stipulates that
anincrease in the penalty from oti@rd to half is provided for the offences committed with
terrorist puposes as defined in Article 2-8@xieswhen these offences are carried out by the
addressee of a personal preventive measure during the applicatamhgret up to three years

from the termination of the executith

Furthermore, the expulsion of theréagn fighter from the national territory has become a key
element of the Italian count¢grrorism, so that the legislation envisages different categofi
expulsionintheTest o Uni co s ultlhGei nam nyirnaizsitornaet i ve dep
resons of public order or State security” by
on the dangerousness of the suspect; the L. 155/2008uctdthe deportation of a foreign

citizen against whom, in particular, there&ré o n d a t i itemece the ka sua jgermarrenza

nel territorio dello Stato possa in qualsiasi modo agevolare organizzazioni o attivita
terroristiche, “&iheater wanhexpmdaeday thed n48/20&50n order to
tackle the nofitalian aspiring FTFsproviding that the deportation could occur in light of the
prevention to terrorism against the foreigners who commit acts intended to participate in a
conflict éroad in the ranks of an organization pursuing terrorist ‘&fmdost recently, the

D.L. 4 Octder 2018 No. 113, converted in L. 1 December 2018 No. @82réto Sicurezla

484 Clinca S., Commento al D.L. 7/2015 n. 4: Interventi in materia di misure di prevenziome
legislazionpenaleey 15 January 2016, p. 10Available at: http://www.lalegislazionepenale.eufwp
content/uploads/2016/01/studi_legge4315 adiAcaterrorismo.pdf.

485 Article 4 comma 1 (d) of D.L. 7/2015.

486 Clinca S.,op. cit.,p. 14.

487 Dambruoso Sgp. cit.,p. 175.

488 Article 3 (1) of the L.31 July2006 No. 155.

489 Marone F.The Use of Deportation in Count@errorism: Insights from théalian Case ICCT - The Hague,

13 March 2017Note that the expulsion must apply to foreigners while nationals could not be deported, though a
high number ofihadistsin Italy are firstgeneration immigrants who do not possess the Italian citizenship.
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has stated that FTFs who have previously obtained citizenship through marriage or
naturalization could be subject to forfeiting citizenship whether they are convicted of terroris
crime$®’. Hence, the withdrawal of the nationality covers only foreigners born in Italy or

married to an Italian citizen who get a conviction in the previoleetiiears.

1.3 The Supreme Court of Cassation: the interpretation of the associations with the purpose

of terrorism including international terrorism under Article 27®is.

With respect to the Islamic terrorism, the Italian Supreme Court of Cassatatelinzered
several judgements in order to clarify the meaning of the provisions in the Criminal Code and
to extend the scope of applicability such as to incorporate the recent expressionghafithe
characterized by the decentralization of the terramganizatios composed gihadistswho
perpetrate their criminal program on their
significant decision of the Court aimed at interpreting Article-Bigand at distinguishing
between the mere adherence toextremist idology and the participation in the terrorist
organization. The case concerns thjibadists charged with the participation to a terrorist
organization pursuant to Article 2-H)s due to the establishment of terrorist cell within the
nationalterritory, the proselytising performed through the diffusion via Internet of propaganda
and the training or the selfaining for the commission of terrorist acts in Itdly As a result,

the Tribunal of Venice issued an order on thetped detention with was appealed before the
Tribunale del Riesamef Venice which rejected the application. Therefore, the applicants
demanded the Court of Cassation annul the order diec@rticle 270bis does not qualify and

their conducts could only amount to the madhesion to extremist jin&d

The Supreme Court started from the analysis of the jurisprudence with respect to Article 270

biswhich sets up some constitutive featurethe offence, namely the organizational structure,

4% Citino Y., Sicurezza etato di diritto nella minaccia dei foreign terrorist fightersn dirittifondamentali.it,
Fascicolo 2/2019, p. 36.

49 |talian Supreme Court, Section V, 3 November 2017, n. 5Q18% 1.

492 According to the applicants, their cardds are not liable to represent the offenceenrticle 270bis due to

the lack of wiretap concerning operations between the applicant and the other components of the terrorist group
nor there is the willingness to travel to Sytiaaddition,fi n o rsareblie alcun elemento che provi collegamenti

dd gruppo e men che meno del ricorrente con esponenti di rilievo del terrorismo internazionale; non vi sarebbero
sui profili social dell'indagato incitazioni e concreti atti di proselitismo e propaganda, lngeohi post rinvenuti
inneggianti alle gestadll'|SIS; non risultano concrete azioni di addestramento o-adtiestramento alla guerra

j 1 h a dSesltalmroSupreme Court, Section V, 3 November 2017, n. 50189, para 1 (3.1).
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even rudimentary; a criminal pgoam irrespective of its actual commission; the violence with
terrorist purposes and a level of effectiveness such as to perpetrate the criminal Sfogram
Hence, the offece is providedii n presenza di una struttur a
effettivita alle da rendere possibile I'attuazione del programma criminoso, pur non richiedendo
la fattispecie, ai fini della sua configurabilita, anche la predisposizione di un pnogpa di
azioni t ¢%. In addition,tthe quispradence has noted that Ilamic terrorism

shows some dynamic and flexible structures, symbolized by a nefwdrk edffemar c at a
S p o r a dwahichicdanriectfihadistspursing terrorist aims recruited on a césecase basis,

thus unlikely to be categorized within the schemes ofcthassic terrorism operating in the
national territory. Therefore, it is sufficient that a terrorist cell carries out activities supporting
the terrorist organization in order that the components of cells are criminalized for the
associations with the puope of terrorism including international terrorism under Article-270

bis. In contrast, the Supreme Court observes that the jurisprudenuenessthe anticipation

of the threshold of criminal responsibility, at the risk of criminalizing conducts of mere
conception or adhesion to an extremist ideology. Therefore, the Supreme Court requires the
evaluation of the concrete elements in the indigidcases in order to verify the criminal
relevance, since the activities of proselyting or indoctrination areuffatisnt to the criminal
offence under Article 270is, but the individual cases must highlight an organizational

structure, albeit basito the commission of terrorist atis

Afterwards, the Supreme Court has examined the conducts of the three applitiae present

case in order to ascertain whether they fit the definition of the criminal offence pursuant to
Article 270bis in the lidit of the interpretations determined by the abovementioned
jurisprudence. Well, several investigative elements pdesaithe Supreme Court to believe that

the threegjihadists had established an extremist Islamic cell prepared to the perpetration of
terrorist acts in the national territory. Indeed, they lived together in the same house which was
transformed into their basof operations, place of worship and meeting placetfarphadists
participating in the terrorist cells. The Supreme Court has recognized that in the first months of
2017 the three applicants were engaged in various activities, as the trainingfdrairseg
through the reproduction of video concernihg tvar techniques or the manufacture of weapons

and explosives, the glorification of martyrdom and the attacks against the Western country and

493 Raimondi M.,Due senteng della Cassazionén tema d condottapartecipativaa un'associazionéerroristica
di matrice jihadistae mera adesioneideologica,Diritto Penale Cotemporaneo, 11 Ottobre 2018, para 2.2.
4% talian Supreme Court, Section & ,0ctober 2015, n. 2651 (de2016).

495 Raimondi M.,op. cit, para 2.2.
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even the proselyting via social netwdi¥s Furthermorethere was a basic division of roles
within the terroristell which also held thenens readetected in the conversations among the
components on the danger of getting caught, thus accepting the illegality of their actions. Hence,
these elements qualifyaltriminal offence of the association for terrorist sgs for the three

applicants established an organized terrorist cells with a high level of effectit¥ness

Nonetheless, this judgment is noteworthy because it stipulates a new application oRAcle

bis, or rather the local extremist céllc o s teiditper sésun'autonoma e sufficiente struttura
idonea a configurare il reato di cui all'ar70bis marealizza la contestata fattispecie di
partecipazione all'associazione criminale terroristicadi f er i ment o, “%Thia o mi n a't
entails thatthe three applicantgoining the localjihadist cell, have participated in the
international terrorist organization of ISIL, through fhe d e s i o n. &he atpeeprovide®

the adhesion to a terrorigtganization which occurs voluntarily without arwal recognition

or through a progressive incorporation of cells or individuals who profess the extremist Islamic
ideology and the terrorist aims of the violent actions. In the present case, the membexship
jihadistcell could integrate the offence dadipicipation in the terrorist association named ISIL,
inasmuch the propaganda of the jihadist ideology, the willingness to perform jihad and to carry
out terrorist attacks in Italy or abroad of the compdseof the local cell equate to the
participation @visaged by Article 27®is**°, without prejudice to the necessity of an effective
organizational structure such as to pursue the criminal program for terrorist purposes. In light
of this, the appeals of ¢éithregihadistsare unfounded because their coat$ substantiate the

participation in a terrorist association under Article -br

4% |talian Supreme Court, Section V, 3 November 2017, n. 50189, para 3.3.
497 |pidem

498y, para 3.4.

499 | pidem
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2. France against terrorism: the permanent state of emergency.

2.1 The criminal counterterrorism framework: Article421-2-1 and the association of

wrongdoing in relation to a terrorist enterprise.

Since the midl980s, France has been the target of international terrorist attacks and
experienced a massive flow of faya fighters to the conflict zones to join ISIL anther

jihadist groups. Notably, the attack in January 2015 against the headquarters of the satirical
magazineCharlie Hebdaand the Paris attack in November 2015 committed by individuals who
returned to Fance after being trained in Syria induced the Fréegislator to implement a pre
emptive approach to countering terrorism. This means that the French criminal justice was
strengthened in order to prosecute not just French RFTFs, but also individyedstedsof

adherence to théhadistideology.

First of all, it is important to specify that the French Criminal Code gives a definition of
terrorism, identifying the conducts with terrorist purposesgs de terrorisnjelndeed, Article
421-1 enumerateseveral crimes or other lesser indicatable offenoetamed in the Criminal
Code or in other text® which are liable to become terrorist offences when they are linked to
an individual or collective organizatigirayant pour but de troubler gravement tioe public
par | ' inti mi d3iniaddiion,dhe subsaquenteartiales anvisage other terrorism
offences added at a later stage, which could be distinguished between the offences requiring the
commission of amactand the offences aimed at the prevention of terrorism, thus dealing with
the prepaatory act8’2 Accordingly, the introduction in the atmosphere, soil, subsoil or waters
of substances which may jeopardize the human health and the environment (Arti2leot21
the participation in a group for terrorist purposes (Article -221). The former, the
environmental terrorisms punished with twenty years imprisonment, aggravated by the death

of one or more persons which accounts for the life imprisomifent

The latter represents the keystone of the French counterterrorism systént) iassa@iation

de mal faiteurs en rel ati on Inradecedbytimedawathe er pr i

500 Among them, deliberate attacks upon life; deliberate attacks on integrity of the person;oabddting of
persons against their will; theft, extortion, destruction of and damage to property; offences involving prohibited
combat groups and movemeraffences involving firearms, explosives or nuclear substance

501 Article 421-1 of the French Criimal Code.

502 ponseille A.Les Infractions dgrévention, argonautes de la lutte contre le terrorisRBLF No. 26, 2017.

503 valientelvafiez V. et al LegalAnalysis of CounteRadicalisation in a selected European Union Member
States ReporRERICLES, Aoril 2019, p. 67.
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suppression of terrorism 97 of 22 July 1996nd modelled upon thB associ at i on
ma | f a iubhderAnticdedt561, the provision stipulatdbat

fi ©nstitue également un acte de terrorisme le fait de participer a un groupement formé ou a
une entente établie en vue de la préparation, caractérisée par un ou plusieurs faits matériels,

d'un des actes de terrorisme mentionnés aux articles® c ®We nt s 0

It criminalizes the participatiomia group which aims at preparing a terrorist act, thus allowing
the authorities to intervene before the commission of a crime in order to prevent terrorism. This
implies that it is not necessary thila¢ individual carrie out the terrorist act nor the terrorist act

is actually executed but it is sufficient that the individual is a member of the organization, being
aware of its purposes and its criminal pfAhdHence, Article 4222-1 is characterizely three
features, thiais a group with terrorist purpose; an individual act of participation, which does
not necessarily amount to the terrorist act but it could encompass logistical or financial support
or any “ef f ¥cthel dua@ spscifigntpno ofttie individual.However, the
participation in the AMT does not substanti s
terrorist aims of the collective association and in the individual knowledge of or adherence to
that as®ociation”

Traditionally, the AMT was cosidered as a minor felongi€lit), punishable by up to ten years

and a fine of € 2 25 0 0 0rime) in A00Mtleralighithe diftererdiatiane r i o u
between those who merely participate in the terrorist associatioshganwith the same

penalty and those who create or léhd association which are punished with an increased
imprisonment of twenty years. In 2006 the participation was raised to twenty years while the
leadership of the criminal association was risen Hiotyt years®. Finally, in 2016 the
punishmentforpartipat i on was set at thirty years and

the organization of the group enails the 1|

In this context, in 2012 the French Rament adopted a legislation which extended the AMT

to theacts perpetrated outside of French territory by French citizens or residents irrfiance

504 Article 421-2-1 of the French Criminal Code.

505 Weill S., French foreign fighters: The engagement of administrative and crinjirsice in France
International Review of the Red Cross, Volume 100 {909), 2018, p. 223.

508 Court ofCassation, Decision No. 483.758 (Criminal Chamber), 21 May 2014.

507 weill S., op. cit.,p. 227.

508 Human Rights WatghPre-empting Justice. Counterrorism Laws and Procedures in Fran@908, p.11.
509 Article 421-6 of the French Criminal Cogdas modiied by the Law No. 201887 of 21 July 2016.

510 Article 11313 of French Criminal Code, as created by Law No. 20432 of 21 December 2012.
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order to prosecute the French FTEsThis implies the prosecution of the returnjitgadists

for the ats committed in the Syrialvaqi front, thus the participatioin the war alongside
jihadist organizations as well as the training in camps outside France are considered a felony
and punished with thirty years of imprisonment. On the other hand, the FTFs who plan the
travel to the conflict zone are criminalized ating to the AMT with the impgonment from

four to six years while from two to four years of imprisonment is assigned to individuals who

provide for logistical support to those who are about to travel to*ria

The 2012 amendment also added a new offemdich is not expressly call asactes de
terrorisme that is the recruitment, which consists in offering or promising gifts or other
advantages or threatening individuals to participate in a terrorist group or to carry out terrorist
acts under Articlet21-1 and 4212513 On one hangthe attempt to recruit is sufficient to the
emergence of the criminal liability without the necessity of a successful recruitment; on the
other hand, the recruited is punished due to its approval to the membership to thevgnou
though he has not conitted a specific terrorist atf. While the punishment amounts to ten

year s i mpri sonment and 150000€ of fine, an
to the minors, which means that the individual who recruits amnior the participation ira

terrorist group or the prepara on of terrori st acts i s puni sh
and 250000€ fine. Whether the individual has

decide on its partial or total withdraw&l

Worth mentionilg is the Article 4212-2 introdued following the 9/11 attacks which
criminalizes the financing to terrorism, or rather the collection and the supply of money and
assets designed to the perpetration of terrorist acts as defined in Artiele #8é indivdual

must hold the intention ofihding the activities of terrorists and the knowledge of the terrorist

aims of the organization.

511 previously, these acts could be prosecuted under French criminal law only if they were also punishable offences
in the foreign State and if the authorities of that State sent an official report to France. The 2012 legislation has
abolished these two regaments.

S2\eill S., op. cit.,p. 231.

513 Article 421-2-4 statesthat Le f ai t d' adr e s sfregou des pramesses, ele @ proposerdes e s o f
dons, présents ou avantages quelcongdesa menacer ou d'exercer sur elle des pressions afinapaiticipe

a un groupement ou une entente prévilAdicle 421-2-1ou qu'elle commette un des actes de terrorisme
mentionnés auRrticles 4211 et 4212 est puni, méme lorsqu'il n'a pas été suivi deffet, de dix ans
d'emprisonnementeed 150 0000.0 d' amende

S4valientelvariez V. et al op. cit.,p. 69.

515 Dambruoso Sgp. cit.,p. 207.
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2.1.1 The 2014L o i Cazeneuve: t he ni nandthe idciteanéntta er r or

terrorism.

In the subsequent yearthe terrorist threat has evotieand the already existing criminal
provisions were wunable to cope with the in
individuals who act on their own before the emergence of a criminal association. Therefore, the
Law No.20141353 of 13 November 2014hé Loi Cazeneuveprovided with theenterprise

terroriste individuellewhich applies to individual terrorist conducts falling into a real criminal

plan, even when it is committed abré®dArticle 4212-6 stipulates that

AConstitue un a dait de peparert la comroigsionsdee désenfractions
mentionnées au Il, dés lors que la préparation de ladite infraction est intentionnellement en
relation avec une entreprise individuelle ayant pour but de troubleregnawnt I'ordre public

parlintimidat i on ou |l a terreurao.

The provision criminalizes the individual preparationacfes de terrorismeas contained in
Article 421-1 and 4212, whether the latter purses the purpose of intimidating the government
and instiling terror among the population. digh, theLoi Cazeneuvextends the notion of
actes de terrorism& the commission of preparatory acts, which shall satisfy two conditions:
firstly, the enterprise terroriste individuellshall intentionally possess, aggg, attempt to
obtain or manufactre objects or substances which may pose a threat to the population. In
addition, it is necessary that one of the following acts is committed: the collection of
information on persons which the terrorist may pose haron ém places where he carries out

a terrorist action; or the individual has been trained or received instructions in the use of
weapons and other form of combat; or even,jitedist habitually checks out public online
communication services; or at lalsg has travelled to the conflictizes in the ranks of terrorist
organization¥'’. The latter represents an important progress in the fight against terrorism since
it is now possible to prosecute individuals simply on grounds of staying in Syria or lreytvit

the demonstration of the perpaion of terrorist acts. It is important to note that the offence
does not require that a terrorist act be actually committed, but it is sufficient that the individual
is preparing for its commission. The individual paeation of terrorist acts is punesthwith 10

year s Il mpri sonment and a fine of 150000¢€.

516 SénatRapport faitaunomdela o mmi ssi on doéenqu°te (1) sur | 6organis
les résaux djihadistes en France etEurope 2 April 2015, Available at: http://www.senat.fr/rap/r13B8/r14

3881.pdf

517valientelvafiez V. et a| op. cit.,p. 69.
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Together withthe enterprise terroriste individuellghe Loi Cazeneuventroduced the offence
of public provocation andpologieof terrorist acts. The public progation is composed of two
elementsnamely the act of direct inciteméttto the commission of terrorist acts and the
public character whereas tlapologie is the indirect incitement, carried out through the
exaltation or glorification of these acts. Both are punished under Articl2-82dith five

year s i mprisonment and 75000€ of fine, agagr
servicesincaggi ng out the incitement with se¥en yea
In June 2016, the Article 422-5 was further broadened withe incorporation of two new

offences in the Criminal Code, that is Article 42b-1 and 4212-5-2, respectively onhe
transmission of messages inciting to terrorist offences and on the habitual accessing to online
public communication services which sgeally address the issue of the prevention of the
radicalization. The former puansdh&gs0@O0OEH of i
conduct of extraction, reproduction and transmission of information which praises the terrorist

acts or the obstation to the procedures for blocking the servigs

Instead, the latter sanctions the conduct of habitually congyiliadist websitesfimettant a

disposition des messages, images ou représentations soit provoquant directement a la
commission d'actes de terrorisme, soit faisant I'apologie de ce2tdhis entails that the

access to websites containing messages di p di st Il deol ogy 1 s puni ¢
i mprisonment and 30000€ of fine. The provisi
carried outh d e b o nmeaning that the consuia of websites is allowed for the trial,

the scientific researcand for the public information. As discussed later, the provision was
abrogated by th€onseil Constitutionnedue to the nomwonformity with the principles of the
Constitution in the fielaf human rights.

518 Article 23 of the Freedom of Press Act determines the features of the direct incitefientine e c hes, shout
threats in pblic places or meetings, or by means of writings, stamps, drawings, engravings, paintings, emblems,
images or any other means afitimg, speech or image sold or distributed, offered for sale or exhibited in public

places or meetings, either by postergosters exhibited to the public or by any means of communication to the
public by electronic meanso.

519 Article 421-2-5, para 2, bFrench Criminal Code.

520 Article 421-2-5-1 of French Criminal Code.

521 Article 421-2-5-2 of French Criminal Code.
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2.2 The radicalization of French administrive measures: the Law No. 20171510 of 30
October 2017.

Administrative measures targeted at the FTFs were adopted only in 2014 by the French
legislator because so far Francebad o sen t he pat h o% thuskemactifgl egi s
several counteterrorism laws which amended the Criminal Code. Then, the L. 201363
introduced the possibility to issue travel and entry bans against potential and suspected FTFs,
which werepreviously directed to foreigners who represented a serious threat to pudsr
together with the expulsion ordéf$ Indeed, Article 1 stipulates that French nationals could

be undergo the administrative interdiction to leave the territory whethez Hrer serious
reasons to believe that an individual is planning to travebaabto participate in terrorist
activities, crimes against humanity or war crimes or to take a direct part in the actions of terrorist
organizations such as to pose a signifithrgat against the national security once returned in

the French territoryThe ban leads to the withdrawal of the passport and other travel documents,
though it is applied irrespective of the disposal of identity docuffénts addition, the
interdictionis valid for six months renewable up to two years and the recipient could be

puni shed with three years i mpri sonment and

attempts to leave the country in violation of the administrative measure.

While the traveéban could be imposed only upon French nationals, entry bans could bedlirect

to foreigners who are not residing in France or do not find themselves there under Article L213
1-121290ftheCode de | 6entr ®e et du s @jprovidingtithe s ®t r
the EU citizens must represent a serious and real thrédattive noREU citizens must satisfy

simply the condition of the serious thi¥at Moreover, another administrative measure is

related to the foreigners, or rather the foreignieo v& submitted to house arreasgignation a

résidence, after being senteerd to the interdiction from the territory due to acts of terrorism

or affected by an expulsion order owing to participation in terrorist activities, is forbidden to

have contacivith suspected terrorists in order to protect the national setfirity

522 Chalkiadaki V., The French A War oChafieeHebdo EraTheé Eurogednecrimima Bw
associations forum (Eucrim), 2015, p. 31.

523 Boutin B.,Administrative Measures against Foreign Fighters: In search of limits and safegu@@E— The

Hague, Deember 2016, p. 10.

524 Gazzetta C.Sicurezza, terrorismoecittadnanza: | a nuova | egislazione fran
internazionale contro i cd-oreign Fightersin democraziaesicurezza.it, No. 3, 1 Ottobre 2015, p. 171.

525Boutin B.,op. dt., p. 11.Between 2015 an2016, 98foreigners were banned froemtering in French territory,

32 of which were EU citizens.

526 Article L. 5631 introduced by Law No. 20141353 of 13 November 2014 reinforcing the provisions relating

to the fight againderrorism.
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Nonethdess, the turning point is represented by the terrorist attack hitting Paris on 13
November 2015 because the state of emergency was declared by the Law NIb@Dd520
Novenber 2015, resulting in several administrative measures on surveillance amdliissoed

by the executive without judicial oversi§ht Among them, the house arrests, the night raids

and the closing of religious sites are included: the Ministry of theribrtor the Prefects could
prescribe the house arrest of any suspected terooiiisdividual connected to terrorism posing

a risk to the public order, the searches at any place suspected to be frequented by terrorists, the
closing of places of worshimad the bans on demonstratiefisin addition, the L. 2013501

has altered the geilations on the house searches, enabling the law enforcement authorities to
acquire the personal data contained in the computing devices and it has updated the house arrest,
forcing the terroristo stay at a place of residence for a maximum daily periddelve hours

and toreport to the police up to three times adayEven though the state of emergency should
account for a temporary and urgent measure, it was repeatadtyded until the beginning of

2017. As a matter of fact, in June 2016 the Frdegislator provided with some administrative
measures under regular legislation, apart from the state of emettjefibyese were focused

on the RFTFs who returnedtotheome country after the partici
activities and they maisbe subject to surveillance measures, suclasssgned residence,

obligation to remain within an area, and reporting requirerfénts

Subsequently, in October 2017 the French legislator enacted a netereosrtsm package
which upheld the measures adoptedier the state of emergency, namely the Law No. 2017
1510 of 31 October 2017. Indeed, Wiede de la sécurité intérieunas enrichd with four

new chapters, that is the protection argagifnétres de protectignthe closing of place of
worship, the idividual measures of administrative control and supervisimeagures
individuelles deontréle administrative and de surveillariceommonly called MICAS)yisits

and seizures. The first section entails the establishment of protection areas arouradgaglic
sporting and cultural events as the concerts which are at risk of terrorism in order to monitor

the access and the circulatiofihe police force is allowed to search persons and vehicles

527 The state of emergency derived from the Law Ne385 of 3 April 1955 which establishes tiias o0 i t en cas
de péil imminent résultant d'atteintes graves a I'ordre public, soit en cas d'événements présentant, par leur nature
etleurgravité] e car act r e d ehe Gavérranert ma® anpaurcé thecstate @f emergency which

triggers the implementation of exgteonal and temporary administrative measuhesprinciple, the lattecould

waive some human rights obligations in complianith Article 15 of the European Convention on Human Rights.

528 Boutin B.,op. cit.,p. 12 e ss.

529 Cavino M.,Sécurité, égalitéfraternité. La fragilita costituzionale della Francia (osservazioni a un mese dagli

attentati di Parigi,in Consulta Online, &sc.lll, 14 December 2015, p. 825.

530 aw No. 2016731 of 3 June 2016 strengthening the fight against organized crime, terrorism and their financing.

531 Articles L2251 to L2258 of theCode de la sécurité intérieure
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attempting to enter into the protection zone and to prothieiaccess to individuals who reject
to undergo these searchsSecondly, the prevention of acts of terrorism has resulted in the
locking of the place of worship, which was previously adopted only under the state of

emergency. Hence, the Prefect doeslock the religious places by reason of public order but

duetofdes propos qui Yy sont t enusesoudessactivtéb®e s o
gui so6y d®roulent, incitent ~ |l a discriminat
det errori sme en France ou ~ | 0®tranger, ou f

a c t °& dTldis means that the Prefects cotddke into consideration the messages and the
theories advocated in these places, or the members which attend to the nozetveys the
activities organized there, such as to enforce the measure for a maximum of six months and any

violations are sanctiode wi t h si x mont hs i mpri sonment anc
third section is represented by the different suraede measures, notably the house arrest

which was commonly used during the state of emergency. The house arrest could be imposed
upto one year without the judicial authorization to suspected jihadists, who were not convicted

of any crimes or did not travel to the conflict zones, when they comply with two requirements:
their behaviour constitut e snatonaltsécurieyand theif “ pa
acquaintances includes persons or organizations inciting, facilitating or participating in terrorist

acts or they diffuse or adhere to ideologies inciting to the commission of terrorist acts or apology

of such act$* The fourh title amounts to the discipline of the visits and seizures applied to

the abovementiongihadists which slightly differ from the ones under the state of emergency:

now the Prefect needs the authorization of the judge to search and to seize spesiatsmat

useful for the investigations.

Lastly, the French counterterrorism system envisages the denationalizatidécliéance de
nationalité pursuant to Article 25 of the Civil Code. This states that the individual who has
acquired the citizenship througihe ius soli marriage or naturalization, could be the target of
thedéchéance®n grounds of participation in a terrorist association or cmsion ofactes of
terrorisme However, it is necessary that the individual holds the dual citizenship in order to

avoid the statelessness, so that the déchéance could not be imposed upon natiR?& French

532 Article L226-1 of theCode de la sécurité intérieure.

533 Article L227-1 of theCode de la sécurité intérieure.

534 Article L2281 of theCode de la sécurité intérieur@n the interpretation dhe Article L2281, see Ministre

de | ' | Rappertdu &auvertnementau Parliamens ur | a mi s @07-lbilDdu36oclee | a | o
2017 renforcant la sécurité intérieure et la lutte contre le terrorislnidovember 2018, p. 42ss.

535 Cavino M.,op. cit, p. 832 e ss.
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2.3 The Conseil Constitutionnel and thdouble illegality of the habitual consultation of

jihadist websites.

The incorporation of the Article 423-5-2 in the Cnminal Code complies with thatio of the
anticipation of the threshold of the criminal liability to acts preparatory to acts preparatory to
acts of terrorism. As mentioned above, the provision aims at preventing the indoctrination of
individuals who may erpetrate terrorist acts through the criminalization of the access to
terrorist websites, devoid of the actual commission of any preparatiryThough, the
constitutional review is crucial to mark this Article as unconstitutional since it infringes upon
the freedom of communication in a way that is not necessary and proportion&omkeil
Constitutionne(hereafterthe Consei) comes to this conclusion through two judgements which
concern Mr. David Pagerie, more simply Mr. David P., young radicaliteziwas convicted

of the offence of habitually accessing terrorist websites under Articl®4&22 in 2016. The

Cour de Cassatiorraises a priority matter of constitutionalitguestion prioritarie de
constitutionnalité hereafter QPC) before ti@onseilregarding the Article 422-5-2 modified

by the L. 2016731 of 3 June 2016, pointing out that the latter violates the conditions o
necessity, adequacy and proportionality of the restrictions imposed upon the fundamental
human rights and freedoms wherpiinishes the individual who merely checksjibradist
websites without committing or attempting to commit a preparatofi®aédong with the
trespassing of the freedom of communication and opinion due to the lack of the proof that the
individual is motivaed by an illegal intention in accessing the websites, the applicant claims
that the provisions violate other standards, nantbly principle of accessibility and
intelligibility of the law because of the vagueness of the terms, and the principle ofyequalit
among individuals and among the means of access to the édhtntvell as the principle of

the presumption of innocertéé

On the merits, th€onseilhas examined whether the violation of the freedom of communication
is suitable, appropriate and profonal to the object of the provision (that is the prevention of
the indoctrination). First of all, th€onseil deals with he requirement of the necessity,
enumerating the criminal offences and the criminal procedural provisions directed to the

preventionof the commission adctes de terrorismeas well as the administrative instruments

536 Rossi F.,La penalizzazione della propaganda jihadistaline in Francia Diritto Penale Contemporaneo,
5/2019, p. 146.

537 In the Article 4212-5-2, only certain individuals are authorized to check these websites because of their
profession and accessing to thiswtmmt via the Internet is punished while italdlowed the same behaviour via
other media. Sesuprg para 2.1.1.

538 Conseil ConstitutionneDecision No. 2014611 QPC of 10 February 201IMy. David P.para 2.
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to monitor the public communication s&res inciting to terrorism and to oversee individuals
consulting these services. Afterwards, @unseiladdresses the requiremeinproportionality,

stressing that the contested provisions do not require that the indivicual t l a vol on
commettrales actes terroristes ni m° me | a preuve
mani festation de | 0adhw®s i ®as ¥ sHende) tiocBampléoagti e e x
of accessing to websites is sufficient, except the cases of information, scientific research and
trial. Finally, theConseilhas emphasi sed the wuncertainty o
provision does not crimiiae the consultatio of individuals moved by illegal motivations.
Therefore, the Article 422-5-2 of the Criminal Code is declared unconstitutional because the

violations of the freedom of communication are not appropriate, suitable and proportional.

Nonetheless, the L. 20-258 of 28 February 2017 reintroduced the provision, bringing some
amendments, especially regarding the criminalization of consultation carriégangmotif

| ®g i &ndthe adhesion to the ideology expressed on the websitesrepézats a formula

used in the aforementioned judgment of tbenseil Therefore, M. David P. raises a QPC
before the Tribunal of Angers which punished him for the offences under Artici@-82],
claiming that the legislature has adopted once more tlemaef of habitual awsultation of
websites, even though it was repealed byGbesei| thus infringing on the authority of the
Conseil decision ages iudicata In addition,the applicant has reiterated the same claims of
the Decision 201611 QPC, inalding the principleof equality, the conditions of necessity,
appropriacy and proportionality and the principle of intelligibility of the law. On 13 July 2017,
the Tribunal of Angers submits the QPC to the Court of Cassation which transmits it to the
Consd on 4 October 201@sking whether the new legislation of 28 February 2017 infringes
upon the freedom of communication in an appropriate and proportional way and whether the

amendments could lead to the legitimacy of the provision, dismissing the prigagosentC.

The Conseil firstly invokes the jurisprudence on the freedom of communicfiomhich
stipulates the importance of the online public communications in the exercise of this freedom,
thus the individual must freely access to these seRffcasd hen mentions thpower of the
legislature to introduce restrictions to the freedom of communication in its fight against

terrorism, which must be proportional, suitable and appropriate to the purpose sought.

539 Decision No. 201611 QPC of 10 Februar27, para 14.

540 Conseil Constitutionnel, Comentary to the Decision No. 20682 QPC of 15 December 2017, Mr. David P.,
p. 10.

541 See,inter alia, Decision No. 200%80 of 10 June 2009, HADOPI |I.

542 Conseil Constitutionnel, Decision No. 20632 QPC ofl5 December 201 M. David P., para 3.
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Turning to the merits of the judgement, @en<il has repeated the ideas of the Decision 2016

611 QPC in reference to the requirement of necessity, recalling the numerous criminal offences,
investigative powers and administrative measures available to the legislature, including also the
new individualmeasures for supervision and surveillance contained in the L-2810G of 31
October 2017. Therefore, the administrative and legal authorities are equipped with several
instrument to monitor an individual and punish him when the access is associabed to t
intention of committing a terrorist act, even before the actual commiésids regards the

proportionality, theConseilexamines the changes adopted by the French legislator, asserting

(@))

that the inclusion of thé mani f est at i on d e e dinbtleedlodson asra -~ I
constitutive element is not sufficient to account for the existence of an intention to commit
terrorist acts, so that the habitual consultation of terrorist websites or the adhesion to the
ideology expressed in these sites coultlead to the criminal liability of the individual since

it is not possiblei d 6 ®t abl i r © el l es seules | 6existenc
t er r o4iMsreowes, theCouncilstresses the uncertainty of the provisions due to the fact

that theterrorist intent is not an essential part of the offence, thugtmo t i f ¢to@ldyi t i me
not be determined, even because a person adhering to the ideology on the sites is unlikely to
represent one of the examplesiofmo t i f  ler®igaged iinntles AArtle 4212-5-2°%,

Therefore, the amended provision is unable to overcome the question of legitimacy and it is

declared unconstitutional.

543Decigon No. 2077-682QPC of 5 DecembeR017, para 13.
544 1vi, para 14.
545 vi, para 15.
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3. Germany against terrorism: punishment and rehabilitation.

3.1 Repression: Section 129a concerning tieerorist organizations and Section 89a against

the individual preparatory acts.

Germany has always been engaged in the fight against terrorism, adopting a repressive approach
through the criminalization of terroristlated offences. Indeed, in the Setemnthe coumty

had to cope with the threat posed by the Red Army Faction (RAF) which justified the
emergency measures and the introduction in the German Criminal Stodéésetzbuch

StGB) of specific offences addressing terrorist organizationsouidtbe notedhat the German

legal system does not criminalize terroristnictu sensonor it envisages specific terrorist
offences but it is focused on the terrorist organizations. This entails that the common serious
crimes committed for terrorism ar@tmprovided fo by the German Criminal Code which, in

turn, does not consider the terrorist motivation as an aggravating factor in the séhtence

The emergence of thghadist terrorism resulted in the implementation of the instruments
already adoptedemagarinsm” ,t heamaleyd Section 12
whosoever formsr participates iran organisation whose aims or activiteae directed at the
commission ofarticularly severe crimesuch as murder, genocide, crimes against humanity

or war crimes ooffences against personal liberty with the imprisonment for a term of between

one year and ten yeat§ Along with it, Section 129a StGB criminalizes the estaintisnt of

or the participation in an organization aimed at the perpetration of typical offemsesded for

by Section 129a (2% with the same penalty. However, this prosecution occurs only in the

event that the purpose of these asts

it o s erimidate thé population, to force an authority or an international organisation
to act under durss by use of violence or the threat of violence, or to eliminate the basic political,
constitutional, economic or social structures of a state or an interratiorganisation or
considerably interfere with them in such a way that the effects of thieir@iece may cause

considerable damage to the S$Mate or the inter

546 valientelvarfiez V. et al op. cit.,p. 56.

547 Section 129a (1) of the German Criminal Code.

548 Among themgcausing serious physical or mental harm to another persamputer sabotage, fires, crimes
against the environment and crimes involving firearms.

549 Section 129a (2) of the German Criminal Code
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This means that the leaders and the members ofganization pursuing terrorist aims are
criminally liable irrespective of the actual commission of a terrorist atigdke organization,

thus the specifiéntent is sufficient®. Indeed, the components of the terrorist organizations are

not criminalizedon the basis of their activities, but only due to their affiliation to the
organization, thus the penalty follows éngiple of progressiviy’>. Li kewi se, t he

organi zations are puni shed i ncamsmtthe ¢rimibahei r a
acts contained in Section 129a (2) StGB with the imprisonment from six months to five years.

The provisioralso deals with the supporters and the recruiters of the organization with terrorist

aims, thus detaching the conduct of suppod recruitment from the offence of participation

in a terrorist organization: the former are punished for a term betweemstksrand ten years

in case of assistance to the terrorist organ

forthespport to the *“threatening organizations”

with the reclusion from six months tové years whether they recruit associates or supporters

for the organizations?

In reaction to the 9/11 attack, Germany revigsdcountesterrorism legislation in order to
upgrade it to the most recent challenges, namel@#¢da and the globghad. Therefore, in

August 2002 the German legislator broadened the scope of Section 129a StGB to encompass
criminal and terrorist orgarations abroad. The new Section 129b StGB distinguishes between
the terrorist organizations located within a Member Stateeoftd, enabling the prosecution

of the creation, the membership, the participation, the supporting and the recruiting of members
and associates and the ones outside the EU. The latter are prosecuted just in case of the
perpetration of the related offenceghin the territorial scope of the Criminal Code or from a
German citizen or residéAt These prosecutions require the auttatien of the Federal
Ministry of Justice which could be granted for a specific case or could be issued for the future
cases conaaing the foreign terrorist organizatior$ The penalty ranges from one to ten years

and depends on the position of fledist within the organization and on the type of offence

he has committécP.

550 Mueller T. N.,Preventive detention as a counterrorism instrument in Germangrime Law SocChange,
2014, 62:323- 335, p. 330.

551 Ferrara M., Gatta Dlineamenti di counteterrorism comparatp Centro Ricerca Sicurezza e Terrorismo,
2018, p. 27.

552 Section 129a (5) of the German Criminal Code.

553 Boyne S.,Law, Terrorism, and Social Movements: The Tension betwelitic®and Security in Germany's
Anti-Terrorism LegislationCardozo Journal ofiternational and Comparative Law, Vol. 12 (1), 2004, p. 78.
554 Section 129b (1) of the German Criminal Code.

S5 valientelvariez V. et al op. cit.,p. 57.
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In 2009 the German counttrrorism legislation undervise a meaningful development due to

the introduction of three new offences, i.e. Section 89a, 89b and 91 StGB, in the light of

criminal liability at early stage and the prevention to terrorism. Indeed Géeetz zur
Verfolgung der Vorbereitung schwerestaatsgefahrdender GewalttatefAct on the
prosecution of the preparation of serious violent offences endangering thep8iatde¢d the
criminalization of the preparatory acts for the commission of serious violent acts endangering

the state. The new Se¢ on 89 St GB is very <clear i n de
endangering the state” aldibeaywithadrroristpwpesé® gai nst
At the same time, the provision enumerates the preparatory conducts which Section 89a StGB
could be applied to, or rather providing or receiving trainingiter alia, firearms, explosives

or radioactivesubstancesr other substances harmful to healttere theratio consists of the

fight against the training camps in third countries, especraliaqg, where terrorists are trained

in the war techniques, even though it was interpreted widely such ascémpass the

attendance of a chemistry class, a course in Arabic or taking lessons in driving®chool

Moreover, the provision incriminates thandling of weapons and explosives and also covers

the procurement of substances which are essential fordhgan of explosive devices. In this
sense, the German legislator aims at preventing the acquisition of skills which are useful for the
commissim of serious violent acts. Section 89a StGB does not require the perpetration of the
terrorist crime since it sufficient that the individual puts in place mere prodomal acts, thereby

he is sentenced to the imprisonment from six months to ten yeamsrotHree months to five

years according to the nature of the serious violeRt®abt addition, the offencenwisaged by

Section 89a StGB covers also the preparatory conducts taking place abroad against the German
constitutional order. Nonetheless, whetther preparation occurs outside the EU, it is necessary
that the author is a German national or a foreignerd in Germany or the offence is carried

out in the Germany territory or against a German national.

Alongside Section 89a StGB, the 2009 lediska criminalizes the intention of receiving
instructions in the commission of a serious violent act throtingh establishment or the

maintenance of a relationship with a terrorist organizatfamhich could occur also abroad

556 Section 89a (1)simodelled upon Section 129a because it requires the existence of the-agteaifjthus the
willingness to commit an act for terrorist purposes, namely undermine the continued existence or security of a
state or of an internationalganisation, or t@abolish, rob of legal effect or subvert the constitutional principles of

the Federal Republic of Germany. Segranote 137.

557 Mueller T. N.,op. cit.,p. 331.

S8 yalientelvarfiez V. et al op. cit.,p. 58.

559 Section 89b of German Crinal Code.
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from a German national or residt. The penalty consists of up to three months of imprisonment
or a fine and it could mitigate by the miregge of the individual. It is ironic that the relationship
could amount to a mere contact to a terrorist group vveai¢ and the offence is carriealit

even if the terrorist group does not provide training or instruct®nghe third offence is
embodied by Section 91 StGB listedas Anleitung zur Begehung einer schweren
staatsgefahrdenden Gewalttistructions for committing serious violent offerexedangering
state)which criminalizes three types of conducts: #p®logie the dissemination of materials

to third parties intended to the commission of serious violent offences and to encourage the
willingness to carry out other crimes and the acqoisiof documents for the preparation of a
terrorist act. In any case, anyone who is convicted of publicogadion is imprisoned for up

to three years or fine, excluding the professional or official dities

The severe challenge constituted by the FTFsclvijoined ISIL in the war scenario and
returned with abilities to carry out terrorist attacks hasthed German decisiemakers to
amend the Section 89a in order to make travelling for terrorist purposes a criminal offence
within the preparatory acts. ladd, the new legislation punishes with the custodial sentence
from six months to ten years anyone wleaves his country to receive terrorist training
beneficial for perpetrating serious violent acts which jeopardize the state s&€ufitye
provision alsacriminalizes the attempt to travel while it is not necessary that the destination is
experiencing aconflict due to the evidences that training camps are usually located in

accomplice countries.

Finally, the 2015 legislation lays down the new Sectiond@®9financing to terrorism replacing

the current Section 89a (2)(4) which criminalizes only the coisdof collection or supply of
“substanti al assets” intended to carry out
provision does not containmaaterial threshold concerning the assets and it tackles not just the
financing to the commission oéitrorist acts but also the financing to terrorismdto®3, It is
required that the contributor holds the double spedaitient inasmuch he is willing tiwnd the
terrorist actions, having the intention or being aware of the designated use of thd.astgis.

the individual who gives a financial support to the commission of terrorist acts is punished with

the imprisonment from six months to ten years.

560 Mueller T. N.,op. cit, p. 331.

561 Section 91 of German Criminal Code.

562 Section 89b (2a) of German Criminal Code
563 Dambruoso Sgp. cit.,p. 211.
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3.2 From the 2015 Identity Card Act and Passport Act to the rehabilitation-adsgis the
returnees. Tle case of HAYAT project.

Alongside the criminalization of terrorist offences which allows the German authorities to bring
to justice FTFs, since 9/11 atkathe Federal Government has envisaged several preventive
measures to tackle the phenomenon of tesma In 2001, the Security Package | entered into
force and prohibited not just the extremist religious associations but also religious communities
and phiosophical groups pursuing terrorist aims or countering the constitutionaP%rder

year later, tB Act on Combating International Terrorism introduced the Security Package Il
which showed some interesting measures in the field of personal identity waditen.
Indeed, the foreigners could be extradited on the basis of hard evidence on théglderaur

of the individual posing a threat to the national security and their fingerprints and other personal
identity information could be collected by ttBerman agencié®. Nonetheless, the threat of

the jihadist organizations elicited an enhancement of the administrative measures, so that in
order to halt the travel gihadistsand to hamper the entry of foreighadistsin the Germany
territory, relevah anttterrorism instruments were enacted in June 2015hbyGesetz zur
Anderung des Personalausweisgesetzes zur Einfihrung eines-Pesstnalauseises und

zur Anderung des Passgesetza&n though alesly in 2014 measures have been implemented

to reject the application for the identity cards of individuals suspected of connections with the

Islamic Statef®.

The amended Identity Card Act and Passp\ct are aimed at preventing the transfers of the
FTFsand at facilitating the procedure of identification in Germany or in third countries. On one

hand, the Identity Card Act stipulates that identity documents of individuals posing a serious
threat tothe national security could be revoked for a period oédhyears replaced by a
substitute document holding a specialmark ot fortad avdel out s aveichof Ger
alerts the German and foreign border control authorities in order to prevénbtiiek e n ,t r av e |
namely the stopover in Schengen countwbere the FTFs need only the ID card to travel to

the conflict zone¥® On the other hand, the German authorities could declare passports void

564 Committee of Experts on Terrorismrofiles on CountefTerrorism CapacityGermany,September 2016p.

6, Available at:https://rm.coe.int/1680641010

565 DW, Second AniTerror Package Presented to German Parliamei December 2001, Available at:
https://www.dw.com/en/secorahti-terrorpackagepresentedo-germanparliament/a3558020.

566 Dambruoso Sgp. cit., p. 211.

567 Section 6a of theGesetz zur Anderung des Personalausweisgesetzes zur Einfilhrung eines Ersatz
Personalausweises und zur Anderueg @assgesetzes

568 Dambruoso Sop. cit, p. 212.
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and seize them whether the individual is considered aatianal security threat or he is
convicted ofpreparation of serious act of violent subversion under Section 89a StGB. In
addition, the foreigners could be banned from entry and stay in the German territory through
the withdrawal of the residence, the bam travelling to third countries owing to seity

matters and the ban on entry due to the threat to the national S€eurity

The German countderrorism system also includes the expulsion of foreigners from the
German territory in accordance with Senti®3 of the 2015Gesetz Uber deAufenthalt, die
Erwerbstatigkeit und die Integration von Ausléandern im Bundesgebieh argues that the
foreign nationals who pose a danger to the public safety and order, the free democratic basic
order or other signifint interests of the Federal Répa of Germanycould be expelled,;
though, it sets up a differentiation between EU nationals who shall meet the condition of a
serious threat to the public safety and order and the asylum seekers or refuges who must be
depated only if there are seriousaynds for the determination of the foreigner as a threat and

the foreigner has been convicted of a serious éffine

Finally, following other European countries, in 2019 Germany tackles the issue of German
citizenship throug amendments to German NatiohaliAct (Staatsangehdrigkeitsgeset

StAG). Indeed, the already existing Section 28 StAG establishes that a German national could

lose the citizenship whether he enlists with armed forces or a comparable armed organization

of a foreign state, thus excludjnthe responsibility for joining a foreign terrorist militia.
Therefore, the 2019 legislation extends the punishment tendtiahal citizens who take a

direct part in the combat operations of foreign terroristmifitta hi s “ st at wPory f c
does not apply tghadistswho do not reach the legal age, to FTFs who do not possess the dual
nationality because of the risk of statelessness and especially it is not retroactive, or rather it
could not be imposed upon FTwho have already fought in tleenflict zones and are striving

for returning to Germany?.

569 Gazzetta C.op. cit.,p. 161.

570 Section 53 (3) of th&esetz liber den Aufenthalt, die Erwerbstétigkeit und die Integration von Auslandern im
Bundesgebiet

571 A foreign terrorist militia is definedni the proposal of the amendment to the Section 28 of the German
Nationality Act adi p a ilitargn organized armed group that attempts to eradicate an existing state in violation
of international law with the aim of establishing an alternative state oge$tdt k € st ruct ur es o

572 Roithmaier K.,Germany and its Returning Foreign Terrorist Fightelew Loss of Citizenship Law and the
Broader German Repatriation Landscad® April 2019, ICCT-The Hague.

573 Gesley J.,Germany: Government Proposes Loss of Ger@iizenship for Foreign Fighters with Dual
Citizenship Global Legal Monitor, 20 May 2019
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Notwithstanding the several administrative measures, Germany has also prioritized strategies
of rehabilitation of the returnees in order to allow them to disengagethe radical activities

aad to reintegrate into the society. Il n this
program was launched by the Centre for Democratic Culture (ZDK) as a counselling program
for radicalized individuals or for those wheeanvolved in the path to dicalization and as a

centre for assistance for family and friends ofjihadists Indeed, since January 2012 HAYAT
cooperates with the German Federal Office for Immigration and Refugee Affairs where a
telephone hotline is t@ated which redirects the calls of the highly radicalized cases, i.e. the
FTFs, to HAYAT. The latter works on e different levels in the deradicalization process,
namely the ideological, pragmatic and affective ones. Firstly, the ideological dimepsilsn d

with the delegitimization of thgihadist narratives and the sedfv al uat i on of t he
past, assciated with the creation of courdearratives through the education of the family
itself’®. The pragmatic level amounts to the assistance eoraldicalized individuals in
reintegrating in the society through the schooling, training and employmentatsdhéh
individual overcomes the social isolation liable to trigger again the radicaliZ&tistoreover,

the affective level involves emotionalort provided by the family which turns into the new
reference group. The family is instructed by HAYAT te thngagement in debates with the
radicalized relative, thus accounting for a new group in opposition to jitiaelist

organization¥’®,

In practice HAYAT works this way: a first analysis of the level of individual radicalization in
order to determine whetht implement the family counselling or simply the family thePapy

is followed by an assessment of the motivations of the radicalized indivitlualsler to
determine the appropriate strategy of counselling which also relies on the different
circumstanes, namely before leaving, during the phase abroad and upon the return.
Accordingly, the HAYAT identifies three typologies of FTFs: the one whb@uato travel to

the conflict zones, thereby HAYAT intervenes in close cooperation with the law enforcement
authorities in order to prevent the person from leaving through the diffusion of counter

narratives and the creation of a positive family enviromrd® In addition, HAYAT deals with

S7“KoehlerD.,Fami |y Counselling as prevention and intervent
AHAYATO Plounngl EXTa Deutschland, March 2018, 186.

575Lister C.,Returning Foreign Fighter: Criminalization ®eintegration?Brookings Doha Center, August 2015,

p. 10.

576 Koehler D.,op. cit.,p. 188.

577 |vi, p. 191.

578 vi, p. 195.
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the radicalized individual which has already flee his country of or@ginfiguring a strategy

based on two features: the communication between the family and the relative abroad in order
to instil the deradicalizationrpcess before the perpetration of terrorist acts and the mediation
between the family and the authoritiéisus providing for legal assistaiié® The RFTF is
addressed in a different way by HAYAT since he is brought to justice after the return. This
means hat the program commits to the preservation of a stable affective environment which

supports the radicak and it ensures deradicalization programs in ptf8on

In conclusion, HAYAT represents a program which aims at countering violent extremism and
at rehabilitating individuals once returned from the conflict zones. It is important to stress the
meaningfulrole of the family bonds in order to empower the strategies as well as the crucial
knowledge of the Salafist movements and ideology from the HAYAmtda addition,
HAYAT stands as a bridge between the FTFs, the family and the authorities, being cépable
moderating between the various sides and responding to their necessities.

3.3 The German Federal Court of Justice: the constitutionality of SentB9a of the German

Cri minal Code and the Aserious act of vi ol en

In 2009 the offence ofhe preparation of serious violent offence endangering State was
incorporated into the German Criminal Code under Section 89a StGB in order to tackle th
increasing threat of terrorist attacks in Europe, though the first judgement of the German
Federal Courof Justice BundesgerichtshefBGH) concerning the constitutionality of Section

89a was issued only in 2014 in a case which involved the convafteopoung man for building

a pipe bomb. The BGH detected a slight contrast with the principle of legal certainty and the
principle of poportionality, still it considered the section consistent with the dictates of the
Constitution whether the individudlolds the willingness and the decisiveness to commit
serious acts of violence against the national seéBfityn order to understand eh
considerations of the decision of the BGH, it is better to start from the circumstances of the

decision.

579Koehler D.,op. cit.,p. 195.

580 |vi, p. 196.

8lweninR.,L6 addestrament o per f i na lnovitaintrodatte daleDrL.r720tfusamo al | a
riflessione comparata sulle tecniche di descrizione della fattispecie muovendo dalla sentenza del
Bundesgerichtshof tedesco StR 243ia®iritto Penale Compato, 2015p. 4.
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The target ofthe judgement is represented by the Afgbamn defendant K. who, after

receiving the German citizenship in 2009, started to haviadeed hatred towards the Western

society and a desire of revenge due to the oppression perpetrated by the Westennirs upo

Muslim community. Therefore, he started his path to radicalization through the access to
jihadistwebsites, downloading audio atext files from Internet concerning propaganda on the
participation to the armgthad, consul ti ng t Al @aidaaufderrarabischang a z i n
Halbinseb which gave instructions on how to build a pipe bomb capable of killing up to ten

people( “ Makemh in the ki)P%8hen of your Mom”

In 2011 the defendant took the decision of building a pipe bomb; thus, he mdweshkdurt

am Main and started the purchases of the essential substances. The latter were sufficient to
manufacture a pipe bomb but In@d not yet determined the time and place of deployment . On

13 February 2011, K. accidentally set off an explosion, safjéurns to his face and arms and

he was questioned by the police which did not arrest him. After fleeing to Pakistan, in May

2011 he police issued a warrant against him and he was finally arrested in December 2012
when he returned to Germany. The Tnhu (Landesgericht- LG) of Frankfurt am Main

convicted him of preparation of a serious violent offence endangering the state wtaer Se

89a StGB on grounds of the material seized in hisroom Gicer mi ndest bil |l i gen:
Vorrichtung nach deHerstellung auch in der Offentlichkeit zum Einsatz zu bringen, dadurch

eine unbestimmte Anzahl von Menschen zu téten und somit deerh8itsgefihl der

Bev°l kerung sowie ihr Vertrauen i n*dHemmet!| i ch
he wassenenced to three years’ i mprisonment tog
Section 308 StGB (causing explosion). The defendapeapd against the decision and

affirmed that Section 89a StGB was unconstitutional because it infringes upon the pafciple

legal certainty and the principle of appropriateness.

Firstly, the BGH examined the principle of legal certai(@®gstimmtheitsgbo) pursuant to
Article 103 (2) GG which stipulates that the criminalization of a conduct requires that the law
has beerome into force before the commission of such conduct. Along with it, the principle
obliges the German legislator to specify tmnditions of criminal responsibility in order to
allow the accurate determination of the effects and the area of the applichthe criminal

offences®. This means that the BGH shall verify whether the legislation adopting the Section

582 Bundesgerichtshof, Judgement d#18y 2014- 3 StR 243/13para 2.
583 Bundesgerichtshof, Judgement d#18y 2014— 3 StR 243/13, para 3.
584 Ohnesorge C., et abp. cit, p. 635.
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89a StGB complied with this principle. In this regard, the BGH affirms that the provision
satisfies the requirements of Article 103 (2) GG sitiee legal definition of thereparatory

acts whichhunder mi ne the continued existence or
organisation, or to abolish, rob of legal effect or subvert the constitutional principles of the
Federal Republic of German. cont ai ns issomposed aflspedifie terms which
could be determined by the cdsev, i.e. superior courts decisions, and by the definitions of the
Section 92 StGE®. In addition, the second paragraph of Section 89 StGB is meaningful for the
appropriate interpretationféhe provision since it envisages a list of conducts which amount to

the preparatory acts.

Subsequently, the BGH approaches the issue of the appropriateness of the provision which
includes three elements, namely the legitinkageslative purpose, the isability (geeignetheit)

and necessity(erforderlichkeit) and the reasonabilit{angemessenhgi The legislation
introducedex novaorovisions aimed at prosecuting individuals who are detached from terrorist
organizations, apaftom the sections alreagyovided for by the Criminal Coé®. Besides,

the legislation has to be suitable and necessary to the objective, though the German legislator
holds a wide discretion in implementing legislative measures, so that the BGH could not
investigate the constitutnality of the legislation. The legislation must even satisfy the
condition of reasonability through the respect of proportionality between the measure and the
protected basic right’. With regard to the latter, the BGH deeply asek five aspects of the
Section 89a StGB, that is the high custodial sentence, the criminalization of the preparation, the
criminal attitude, the state security clause andhibas realn the first place, the BGH stresses

that the severe punishment conéal in Section 89a StGB justified by the relevance of the

basic right and the discrepancy among the sanctions (from six months to ten years) is crucial to

assess the gravity of each c&e

Moreover, the criminalization of the preparation of a crimfeteeits actual commissh could

not be considered as unconstitutional since it is already envisaged by the German Criminal Law
according to Section 80 StGB which punishes the preparation of a war of aggression. It must
also be said that the Federal Canfrlustice in 1970 endhed that the preparatory acts must

be punished in order to prevent the commission of any act jeopardizing the state “§&curity

585 Bundesgerichtshof, Judgement d#l8y 2014- 3 StR 24313, para 11.
586 Bundesgerichtshof, Judgement d#18y 2014— 3 StR 243/13, para 16.
587 Ohnesorge C., et abp. cit, p. 638.

588\Wenin R.,op. cit.,p. 6.

589 Ohnesorge C., et abp. cit.,p. 640.
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Then, the BGH deals with the criminal intention of the terrorist which does not derive from the
subjectve elements but it isnferred from specific conducts perpetrated by the individual:

Section 89a StGB comprises several conducts which trigger the indinune reaMoving

on, the BGH focuses on the conformity of the state security provision whictidaysthat the

terrorist actions must cause harm to the national security or to an international organization or
must undermine the constitutional order of the Federal Republic of Germany, modelled on the
Section 120 (2) n. 1 GVG&erichtsverfassungsgesgtezhich givesh e def i ni ti on o
security”, so that the provision does not C
liability 5.

Finally, the BGH affirms that the principle of proportionality is not infringed whether the
perpetrator does nalaborate aletailed plan of the stages of the terrorist conduct but it is
necessary the terrorist purpose of the preparatory acts and a level of effectiveness such as to
ascertain whether the state security is endangérdtlis also true that Section 85tGB
criminalizes conducts which does not satisfy such requirementndbé&ale objecktive
Verhaltensweisenwhich are transformed into terrorist offences by the intention of the
perpetrator. This does not mean that the provision is unconstitutionddefd@GH adpts a
restrictive interpretation of the provision, stipulating that the author of preparatory acts must
hold the intention to carry out terrorist acts after the prepardtion

In conclusion, the BGH affirms that thectus reuswas satisfied sice the defedant was
preparing a serious act of violent subversion through the purchase of the various parts of the
pipe bomb and he was willing to perpetrate a terrorist attack, despite the lack of a schedule.
Accordingly, the defendant K. could be prosex undeiSection 89 StGB because the latter
proves to be constitutional, satisfying the principles of legal certainty and suitability.

590 Bundesgerichtshof, Judgement d#l8y 2014— 3 StR 248/13, para 36.
591 \Wenin R.,op. cit.,p. 7.
592 Bundesgerichtshof, Judgement d#18y 2014— 3 StR 243/13, para 45.
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4. Final remarks.

This chapter has made a detailed analysis on the strategies of Italy, France and Germany
stresing their achievements in the field of repression and prevention. In all instances, measures
have been enacted in the aftermath of terrorist attacks affecengvéstern society in an
astonishing way: the 9/11 attack resulted inrgessessment of th&eady existing counter
terrorism system in order to encompass the international manifestations of terrorism, so as to
tackle the extremist organization of-@aida. The subsequent attacks had the consequence of
enlarging the regime to incorporate sevanaminal offences committed for the purpose of
terrorism. In particular, the terrorist aatarried out by the adherents of 1S#iL.the European

Union in the lasfive yearschanged the narrative through the focus on the prevention, thus
inserting criminaloffences which anticipates the threshold of the criminal liability to the acts
preparatory to terrorisnin order to avoid the perpetration of terrorist acts. akbt, the
participation and the support to terrorist associations, the recruitment, thegrairerrorists

and the organization of travels for terrorist purpobethis sense, in 2016 France criminalized
eventhe habitual access to websites contajnitessages gihadistideology, later repealed by

a decision of th€onseil Constitutionnel n addi ti on, the menace of
incrimination of individual terrorist acts irrespective of the connection to a terrorist
organization, thugrance has provided with tlemterprise terroriste individuellevhile Italy

and Germany preseed their system of individual acts falling into the provisions concerning

the associatiawith terrorist purposes.

Furthermore, the three countricgned to administrative measures aimed at disrupting the
travel of jihadists at hampering the entry dbreign terrorists and at imposing personal
preventive measures on individual who are perceived as a danger inabeyeahet supposed

to commit terrorist crimes or carry out preparatory dtsone hand, Italy enhanced the special
surveillance and themporary withdrawal of the identity documents or passports, just as much
as Germany replacing these documents with‘thee r r or i st car ds” , or
prohibit the travels within the Schengen area by displaying the connection to terrorigime. On
other handfFrance went further by enforcing the state of emergdacywo yearswhich
attaches severglowers regicting the individual liberties to the law enforcement authorities.
Moreover, the three countries have availed of the instrument oéxpelsion against the
foreigners who are suspected of bgihgdistswithout being convictedAlong with it, in 2019
Germany has aligned with France and Italy in taking advantage of the revocation of citizenship
without the need of the criminal conviatioHowever, it must be said that the prevention has
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been interpreted only by Germany in the context of the counteidgnt extremism (CVE),

thus implementing rehabilitation programs which are geared to the prevention of the

radicalization andtothedisn gage ment of t he returnees wi t

the society.

Finally, the comparison between tlmege countries involved the role of the judicial powers in
facing the phenomenon of terrorism. Hence, the judiciary has intervenecimodarify the
meaning of the provisions of the Criminal Casleas to conform them to the exddranging
terrorist hreat. While the French and German Constitutional Courts delivered decisions on the
balance between the fundamental liberties and therisequrposes,so far he Italian
Constitutional Courtemained silent on the countirrorism measureghough it gynificantly

ruled on the participation in the terrorist association under Articleb®’By envisaging the

participation in ISIL througthe membership in a locghadist cell.

In a nutshell, the comparative analysis has demonstrateddtdsatite the differences in the
numbers of foreign terrorist fighterétaly, France and Germany have undertaken similar
measures in order to repressstphenomenon through the prosecution and the prevention of
the commission of terrorist acts, so asite lup with the European response and establish a

panEuropean strategy against terrorism.

141



Conclusion

It has been the purpose of this dissertatio examine this new phenomenon which has
jeopardized the stability of the European countft@seign terrorist fighters represent the new
face of terrorism and they pose higher threats because they are unpredictable: each European
citizen could easily @anvert to Islam, radicalize through web and social media and travel to
conflict zonesSo far, tke international community has intervened with the goal of crushing
ISIL on the battlefield and reducing the numbersirmfividuals travelling to Syriaor the
neighbouring countries to fight in the ranks of ISIChe findings has been significant: the
Islamic State has lost its strongholds in Syria and Iraq due to the Western military intervention
with the aid of the Kurdish army whereas the number of foreigoristrfighters departing from

their home country has decreased considerably. The tefiezsets the consequence of the
repressive policiesnacted at the legislative and administrative level to criminalize the travel
for the purpose of terrorism and pyevent the departure and the entry through personal
preventive measures. Nonetheless, the nemastill alive but it is merely changing shape:
jihadistshardly join ISIL in the conflict zone but they remain at home where they set up terrorist
cells with the purpose of perpetrating attacks in theuntry of origin or in the EU soil. Hence,
Europa&n countries must remain vigilant to the radicalized individuals, to the websites
disseminatingihadist ideology and to the meeting places whgadists may recruit other

individuals.

On one handhe threais worsened by the fact that foreign tersbfighters are usually the by
product of the Western society which marginalises and alienates its most vulnerable citizens,
feeling a sense of exclusion. Théare, there exists the need of domestic policies which tackle
the economic instability and thaltural vacuum, namely specific programs of deradicalization.
These should encompass measures for the rehabilitation of the parties involved in order to allow
them to abandon the extremism and to reintegrate in the society. However, the crucial aim
consiss inavoiding the spread of these ideologies in the returning society as well as preventing
that these fighters are prosecuted and imprisoned where they aamildue their effort at
radicalization. The targets should be not only filmeign terroristfighters but also all the

individuals who draw closer f{thadistideologies on the web and on the social media.
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On the other hand, the recent news of the riggimm of Alice Brignolp® imprisoned in the
Al-Hawl camp in Syria, after having travelled to the conflict zon2015with her husband,
Mohamed Koraichihas drawn the attention on a paramount probteshundreds of foreign
terrorist fighters who aretaionary in Syria becaudbey were arrested by éKurdishled

Syrian Democratic Forces (SD&iter the collapse of ISILSources indicate thaut of 11,000
detainees, 2,000 are departed from third countries, among them about 800 are European
citizens$®* In this sense, thBresident of the United States Donald Trump has encouraged the

Western countries to take back their ISIS fighters.

At the time of writing, European countries have been reluctant to repatriate and try their
nationalsdue to various facts: first of all, tke difficulty in gathering evidences necessary to
prosecute these individuals which, in turn, implies the lack of any guarantee with respect to the
conviction. In addition, as discussed above, tirgnminal systers of the European courdgs
provide with todight penalties in comparison to the offences committed for terrorist purposes.
Mor eover, European countries fequate notdnlgto“ bl ow
terrorist attacks but also to the activity of recruitment in the \@éveplenishing theanks of

ISIL. The third factor concerns the ritkat prisons where these foreign terrorist fighters are
detained are transformed into @ incubatorof radicalization so as to trigger a new flow of
fighters As a result, the Europeaountries have repatriatedme of around 70,00@ives and
children of thgihadists despite the fact that the minors could have received terrorist training

in the conflict zone.

Therefore, other policieare figured ouin orde to deal with this molef individuals who could
represent a benefit to the leadership of ISIL in their strive for restoring the Caliphat are

the measures under consideration within the European context: the establishment of an
international tribunk on a par with the onget up for the crimes ithe formerYugoslavia and
Rwanda; or thenandate to the Syrian or Iraq courts to prosecute the foreign terrorist fighters
for the offences committed in their territofyhe first proposal could be feasible on grounds of
jurisdiction, thus being capable of prosecuting all the European citizatis;treg main
drawback involves the incrimination of the suspegieaidistswho could not be convicted of
participation in a terrorist association but only of serious crimes, namely denacimes

against humanity, or war crimes. Secondly, the recar&yrian and Iraqi courts meets the

593 De Vito L., Pisa MArrestata in Siria italiana che aderi all'lsis, & stata rimpatriata con i figipubblica, 29
SeptembeR020.
5% Marone F.,Siria: il problema dei foreign fighters jihadistiSPI, 15 October 2019.
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condition of prosecution of individuals in the territory in which they have committed the
criminal offences. Thoughhere is a high chance that the \ti¢es jihadistsare breached of
their freedoms, due to the vexatiomsd sham trials which they undergo in Syria and Iraq.

Hence, both polices bear more disadvantages than benefits.

Furthermore,foreign terorist fighters bring up important poems for the constitutional
democraies which are struggling witthe ¢assicbalancebetween the human rightsd the
security of thgpopulationor the ublic order.Indeedthere is a great disagreement between the
preventionof terrorism and theule of lawwhichis evident inthe emergency meaes adopted

by Fran@ or the strong laglation enacted in Italy and Germaeppardiing thebasic liberties

of terroriss, even up to thavithdrawal of citizenshipTherefore there is the necessity to find

the adequate balantetween these two interestttemptingnot toexcessively lowering the
thresholdof the criminal liabilityin order not tgpunish irdividuals who merely sypathize

with ISIL or providing with appropriate penalties which do not trespass the human dignity of

foreign terrorist fighters

In conclusion, the international response to the growth of ISIL and ton#ssive flow of
foreign terrorist fighters has proved to be effextthrough the high number of convictions of

the returnees and the prevention of many others from travelling to the conflict zone.
Nonethelesgthe problem remains and it is related @ fbreign terrorist fighters imprisoned in

the detention camps in Syria and in Iraq. The \aaiisee approach of the European Union
could prove fatal because the SbPéuld deliberately release the individuatss increasing

the national difficulties irdetecting and bringing them to justiCehey are Western citizens,

and as suchhe repatriation is the only viable measure because it allows the national authorities
to prosecute the culprits and to performedigagement programs in ordertackle the rot of

the problemlt is thetime that Europearountries bringforeign terrorist fighterbiome.
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Summary

“Fr anc e ,ihss sagstFramcaig Hollande after the Paris attack in November 2015. The
target of this statement is not just the Islamic State of Syria and the Levant, commonly known
as ISIL but more widely, the foreign terrorist fight¢nitherto FTFs) those individuals who

fight for ISIL and then perpetrate attacks against European countries. Hendiss#rtation

stems from the interest in deeply understanding this phenomenon which represent a global and
unprecedented threat to the mm&tional peace and securityhas the purpose performing a

legal analysis amonthree countries within the European context in order to highlight their
national strate@is against theTFs:Italy, France and Germarwhich in a different wayget
involved withjihadists While the presence of Italian foreign terrorist fighters in the conflict
zone has been very limited, France andn@ety has experienced a high volume of citizens
who approached theadistideology and among them, around 2,000 Fremzh&0 German
travelled to the Syrian conflict. In addition, France accountshi®idrgest number gihadist
terrorist attacks (42) between 2014 and 2018

Nonetheless, thetarest is mainly related to the legal implications of these events, or tlagher
evolution of their Criminal Code in the sections devoted to the terrorism and their preventive
systems which have been greatly strengthened in order to stem the HdWs#End to prevent

the online and oftline radicalizationTheexaminatiorbringsus to understand the differences
and the similarities among these three countfi@sisingon the dilemma bateen human
rights, democracand the security of citizerad posing the question on how to deal with the
foreign terrorisfighters who at the oment are still in the conflict zone while ISIL is crumbling
down.In order tosatisfy the research ques, it has beemecessaryramingthe dissertation

into three Chaptergyiving a comprehesive view on the phenomenon of foreign terrorist

fighters.

Foreign terrorist fighters: cultural and legal dimension.

The dissertation opens with the sociological analysis of fureign terrorist fighters,
investigating thénistorical assumptions of the glohigladismwhich permeates the ideology of
the ISIL The phenomenomefers to combatants who decide to join rebel groups in civil wars

in countries different from their own primarily moved by ideology, religion or kinship. It is not
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confined to the Islamic State because this mobilizatvamether it is Muslim o untied to
religion, dates back to the Texas Revolution in 183836.It was the Afghan waf1979—
1992)which producedthe new figireof the foreign fightewho perceived the Sovieiggression

as afcall for Jihadd, entailing that thejihad is a dutyincumbent upon each Muslim
Nonethéess the phenomenohas acquired prominence in the last decade due to the expansion
of the Islamic State which saw an unprecedented flow of combatants from Wketwar
scenariolndeed the concpt of foreign fightes transmutes into the foreign terrorist fighters
defined as individualgvho participate in the terrorist activities of Aaeda in the first place

and then in the actions of the Islamic State of Iraq and the Levant (t8kir)g adantage of
theterroriam, namelythe perpetration, planning and participation in terrorist acts as well as the

terrorist training and financing.

Subsequently, there is the need to investigate the motivatioriag European citizentjoin

ISIL, which could not be explained lthnic and religious linkdNestern foreign fighters do

not fall into a specific category but they include European veterans from the first wave of
jihadism converts, young seconalr third-generation immigrants and logadadists However

theydo notshare the same motivation to fight overseas: some feel empatiy$lim victims,

other adhere to an ideology and still others iaspiredby the search for an identity and
meaningIn addition,radicalizationpatterns arexplored, that isthe processhrough which a
Westernindividual becomes fascinated by Islam and turns into a terrprasting thatall the

scholars agree on the features of the individual who approglchdsm he is frustrated with

his life; he does not identify with the surroundi ociety and deprecates the governmental
policies This situation is characterised by an identity crisis which is settled by the Islamist
ideology.In this sense, a meaningful model welaborated ¥ Alessandro Orsinithe DRIA

mode| where he drewupaew type of terrorist, the “terr
defined as an individual who is willing to sacrifice himself in orddutfil a spiritual missia.

The “terrorist by wvocation” embraces the ji
universe based on seven citiye categories: the radical catastrophism, the waiting for the end,

the identification of the evil, the obsession with purification, the obsession with purity, the
exaltation of martyrdom or desire to be persecuted, the gatidn of the means throughe

end

Furthermore, thelissertatiorapproacheshe staus of FTFsunder international humanitarian
law, due totheir participation in an armed conflict, namely the Syrian wdherefore, a

examiration of thel949 Geneva Cowentons and the 1977 Adiibnal Protocad was made
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necessary sincehte legal framework to be applied to foreign fighters depends on the type of
armed conflict in which they are involve#ience,on one handArticle 4 of the Genewa
Convention Il stipulatethatan internationalarmed corlfct provides withthe status of lawful
combatantsthat isthecombatant immunity anthe prisoneiof-war statusCombatants cannot

be punished for the mere participation in the hostilities and the hostile acts are lalwfd u
they equated towar crimes As a matter of factFTFs could also fall into the catgory of
civilians who take a direct participation in the hosigs, thusbeingconsidered asunlawful
combatantsaccording to Article 4A (2) ofhe GenevaConventon Ill. Accordngly, they are
deprived of the combatant immun#yd theycould be prosecuted for the mere papi@tion in

the hostilities under the domestic criminal law

On the other handArticle 3 commonto the Geneva Conventions states thata nor
international armed conflicthere are not combatants but governmental troops and.rébels

latter do not have the right to intervene in the hostilities, thus they could not be considered as
legitimate belligerents entitled to the combatant immunitgt s;theprisonerof-war staus

once they are detained. This means that they coutdduzefor the mere participation the
hostilitiesandthe acts carried out in the course of the armed cordlietunlawful under the

domestic lav, even though they atawful under IHL Finally, pursuantto Article 47 (2) of the

Additional Protocol ] foreignfighters ould notbe treated as mercenaries in an armed conflict
becauseheir participd@ion in the hostilitiesisnot i vat ed Wy .* p midv a/ti el uga is
by other motives could not be deemed as mercenaries. Theteldtewho are inspired by

religion, ideology or kinship do not fall into this category.

Ultimately, Chapter One copes with the terrorist naturetioé¢ foreign fighters in an armed

conflict. In this respect, it has been reported tkHt forbids ads of terrorism in an armed

conflict, envisaging the ptobition of“acts or threats of violence the primary purpose of which

is to spread terror among the civilian populatiandt he genefr i te rraberiss no” .
prohibition of terrorism under IHL results in its criminalizatidfolations of the prohibitions

on terrorism entail individual criminal responsibility under customary international daw

rather executors of terrorist acts could bespouted by domestic tribunals, foreign courts or

by international criminal courts because their acts account for war crimdhis case the
distinction among civilians and combatants does not apply for any person could commit a
terrorist act Consequenyl, foreign terrorist fighters could be prosecuteddcts of érrorism

perpetrated in they@ian war.
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International and European responses to the phenomenon of Foreign Terrorist Fighters.

Chapter Two is devoted to thealing of theinternational respaeswith particular emphasis
on theUnited Nationsand European Union resolutiorSenerally speaking, what has been
pointed out isthe meaningfulrole played by theSecurity Council in dablishing a qask
legislative counteterrorism system and the ptien of the Eurpean insitutions inlaying

down a harmonisation of theational criminal codes throudhinding measures.

In the first placethe UNsucceeded in thepproval of sectoral Conventions addressing specific
violent acts which could be considdras terroristsAfterwards in order to copewith the
Islamic terroism, the Securityadopted several binding resolutionshanely Resolution
1267/1999 1373/2001, 2170- 21782014 2245/2015and 2396/2017 Resdution 1267
established aanctiorregime knavnas® AQaeda and Tali ban Sancti on
firstly directedat the Taliban regime due to their territorial, economic and political support to
Al-Qaidaand therat Al-Qaedaandother individuals or entities associated with tive later
appliedalsoagainstiSIL and its affiliatesUnder the regimeasset freezegrms embargo and
the travel bamre enactedrhe subsguentResolution 1372001 has beesignificant due tats
legislative character since it imposed on all the States general abiiglatietached from a
particdar conflict or act and unlimited in tim&hese shall be divided inthree categories:
criminalization of terrorist financing, incorporationof terrorist acts as well as thects
preparatory to terrorisim the domestic lawas criminal offencesand recommendations on

state cooperation

The threat posed by the Islamic Statel by the activities performed blgg FTFsengendered

the adoption ofResolution2170 andRe®lution 2178in 2014 The formerintroducel a new
terminolgy “f or ei gn t er r oightessttonrectay limto partisular gtous, d e s c r
ISIL and AFNusra Front (ANF), and to terrorism without giving a definition neither of FTFs

nor of terrorism In addition, the Resolution reflects the trend in the @8y Counci | ' s
legislative role byurging Statesto take measures to suppress the flowFdfFsand to bring

them to justice as well as to prevent the movement of terrorists from and to their countries

through border controls, interstate cooperationiafatmation sharing

The later goes further in fdbwing a holistic approach toighphenomenoisince it provides a
variety of national measures to a@ds the challenge, namely criminal laws, administrative
measures, intelligence operations and prevergivategies, as dadicalizationprogams

Though, themeaningfulelenents of this resolutioare embodied bthe first ddinition of the
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foreign terrorist fighters and by ti8tates’ obligationto criminalize specific dfencesrelated to
the ravelin order to tackle the continuous flow of individuals to thaftiot zone i.e.the travel
or attempt to travel tother countries, the wilfyprovision orcollectionof fundsto finane the
travel of foreign terrorist fighters and tivdf ul organizatioror facilitationof the travebf these
individualsfor the purpose of the perpetration, planning, or preparation of, or participation in,

terrorist acts or the providing or receiving of terrorist training

It is appropriateto discuss themost recentmeasuresenacted by the Security Council
Resolution 2249/2015 represem@tsiew chapter in the fight against terrorism since it introduces
the concept of selflefence against terrorists, circumventing the prohibition of the use of force
provided for by the UN Chtar, thuseach State could invoke its right to sééffenceagainst
ISIL. Furthermore, the resolution envisages an additional nefamaskling the Islant State
which diverges from the military forgehat is the international criminal responsibility of
individualsperpetrating terrorist actkastly, Resolution 2392017 brings up the issue of the
risk associated with the retung foreign terrorist fightes, ordering States forosecute tbm
andpenalize their activities

Chapter Two continuewith a krief digression concerning tissft law insruments agast FTFs
adopted at the international levilrough the gathering of experts which provide governments
with good practices and recommendas relevant to the drafting of policies. Inglegardin
2014the Global Counterterrorism Forum (GCTiRjroduceHagueMarrakech Memorandum

on Good Practices for a More Effective Response to the FTF phenomeitbrthe purpose

of facilitating the adoption of a loagrm and comprehensive strateggainst terrasm.
Besidesjn 2015the Madrid Guiding Principlesere elaborated within theN framework in
order to draw up recommendations for national authontieish could settléhe gaps in the
capabilities of the ates in implementing th&JN resolutions andni developing successful
strategiesinstead,in 2016the Malta Principles foReintegrating Foreign Terrorist Fighters
were launche by theHedayah Research Centre and the International Institute for Justice and
the Rule of Law (I1J)delivering somenonbinding principles, serving as a guidance to the
national governments in the elaboration of commub#ged programmes on the tegration

of the RFTFs

Moving onto the European level, tlikssertation outlinethe counteterrorism framework set
up by tie Council of Europahich reacted to thislamic threatadoptinghe 2005Convention

on the Prevention of TerrorisnThe latterrequires Member States to criminalize three
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preparatoryoffences namel y public provocat ieoutmento ¢ o mr
for terr oanngfan” t @ nd o't i saiding andhabettingythewperpetration.

Coupled with the 2005 Convention, the Council of Eur@teborated a documenthe
Guidelines on human rights and fight against terrorism, wiaigsdown theStaes obligation

to protect people within their jurisdiction against terrorist aot$to respect basibuman rights

in the implementation of measures against terrorigte adoption of the Security Council
Resolution 2178/201propelledthe Council of Europe ttake measures gplementing the

2005 Convention which prevented and stemmed the flow of the FH@&sce,the 2015

Additional Protocol to the 2005 Conventjordentified the preparatory offenceso be
criminalizedin the participatng in an association or group ftire purpose of terrorisrand

receiving training for terrorisprother ttan the criminaloffencesof the Resolution 2178/2014

Worth mentioning istte CountefTerrorism Strategy for 2018 2022 characterized by three

sectin s “the three P’ s”, i .eetion, gacheorrespandingtoa pr o
list of activities to be implemented by member States, other than the working methods and the

expected outcomesifeach activity

Having considered theounterterrorist mesures at UN levat,has beemecessary to examine
theEuropean Union (EU}¥ countetterrorism regime. Theirfist dowel was put by the responses
to the 9/11attack the Framework Decision on Combating Terrorism (FDCT) intended to
harmonke the defiition and the sentencing of the terrorisimee Framework Decision on the
European Arrest Warrant (EAW) aimed at imposingew procedure for extraditiaghrough
themutual recognition of aest warrantsind the targeted sanctions regime mirrored to the UN
1267/1373 Sanctions regimehe FDCT is noteworthy because it envisdgéfences related to

a terrorist groupthat isthe directing of othe participation in the activities of such a groapd
offences linked to terrorisictivities or rather the pulld provocation to commit a terrorist
offence, the recruitment and the training for terroridihough, the 2005=uropean Union
CounterTerrorism Strategys thekeystone othe EU countetterrorism systemfounded on
four pill ars:t ™pPBseeenand “Respencd” which ac

objectives

The first strand entad the attention to the roots of radicalizatidiroughthe submission of
nonviolent alternatives to those who are more prone to travelling to thenSyer, along wh

the task of checking the social media, being a platform for online incitement and recruitment
In this sensejn 2011 he European Commissiolaunched the Radicalization Awareness

Network (RAN)which elaboratesxpertise and good practices while2015the EU Internet
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Referral Unit within the EUROPOIlwas charged with identifying extremist messages on
internet and advising Member States on the matter in conjunction with the EU Internet Forum,
empowered witlremoving the indicted content and with ciegteffective countenarratives
Furthermore, the stegy aganst the ISIL concened the sheltering of higlvalue targets,
throughsecuringthe external borders, raisg standards in transport security and protecting
critical infrastructure (transport, emgr, communication networks including the struggle
against cyberterrorism).herefore, the 201&U Passenger Name Recaiuined atdetecing
FTFs before theiarrival in the conflict zonerequiringairlines toprovide to Member Stase
with information of pasengers, includingame, travel datesjneraries, seats, baggage, contact
details and means of paymelmtconjunction with the PNR data, in March 2017 the EU Council
adopted a Regulation amending the Schengen Borders Code in order to consolidé¢erthke ex

borders chcks against all relevant databases.

The thirdstrand was implementedfter the Paris attacks in November 2&licethe European
Union overhauled the 2002 FDCT withe Directive 2017/541 on combating terrorigtmch
wasbasedn threeelements the investigation, prosecution and incarceration of the terrorists;
the dismantling of the facilitation and recruitment networks and the struggle against the funding
saurces The Directive confirred three categories of terrorist conductrréeist offences,
offences relatingo a terrorist group and offences related to terrorist activiiesghimposing

upon Member Statdbe criminalization of fountheroffences preparatory to terrstriactions,

that isreceiving training for terrorismrdveling or organizing and facilitang travelling for the

purpose of terrorism and terrorist financing.

In the endof Chapter Twothe jurispudence bthe Eiuropean Caort of Justicecould not be
ignoredinasnuch it enshrines the pringle of thedenial of rdugee statud the asylum seeker
participates in the activities of a terrorist organization even though he is not involvesl in th
commission of, incitemenbtor participation in terrorist acts but merely he takes a direct part

in the subsidiary activiteeto terrorism

National strategies against Foreign Terrorist Fighters: Italy, France and Germany in

comparison.

Chapter Threeepresents the core ofishdissertation because it isresecrated to the legal
analysisof the natioml strategiesgainst theoreign terrorist figntersamong three countries
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Italy, France and Geramy.The sectiorfollows afixed schemeaincefor each countryhe focus
is firstly located on the repressive system, tamaminingthe incorporation of the offences
within the Crimnhal Code; then, the admitiative measureare inspectede the expulsion or
the special survedince. Finally, significant jurisprudeneee put forwardn order to compare

the role of the judicial power in each country in the fight against foreigorigrfighters

The comparative legal analysis starts witly and its counteterrorism gstem revolving

around Article 276bis, which was introdced in 2001 angbunished the promotion, constitution,
organization directionand financiig of associatios which perpetrated violent acts with the

aim of committing acts of terrorisimcluding international terrorismy subverting democrgc

with imprisonment from seven to fifteen yedrssteagdthemere participation in the association

is criminalized withthe detenion from five to ten yearsAlongside, thee are seeralcriminal
offences dealing with speaifacts liabled be considered terrorist. First of aiticle 270-ter

of the Criminal Codesets up the offence of the assistance to the mesmbehe association

The penalty for the assistance to members of terrorist associations is four year of imprisonment

but the provision stipulates an aggravating circumstance in the event that the assistance persists

After the London bombing on 7 July0B5, the Italian legislatoestablishedex novotwo
offences, that is Article 27uarter and 270quinquiesin thefield of recruitment and training
for the purposes of terrorism which are specified by the new Articles&i@s Article 270
guarter criminalizes anyone who redits one or more persons to commit acts of violence or
sabotage of essential public services for terropsinposesThe active agents are constituted
by the recruiter and the recruit: while the former is punished with the imprisofmmenseven

to fifteen years, the lattevasdevoid of a sanctionntil the 2015 legislation which equdtthe
active recuitment with the passive regtment in the light of the criminalization of FT$-
Article 270-quinquiesndexes the training for acts of terrorisvhich punishes from five to e
yearsanyone whdrains or otherwise gives instructions on how to prepare owveaponsand

all other technique commit terrorist actsThe trained is provided for the same punishment
of the trainer while theecipient of instructionsvas pnished with same penaltynly in 2015
when the self-training through the acquisition ofthe information onlinewas criminalized.
Article 270sexiedefinesthe conductsikely to be considered terroristsrough two elements:
the objective elerantis embodied by the serious harm whom the act could cause to a country
or international organization due to its nature or the comtbite the subjective elemerglies

on the threefold specifimtent, namely the intimidaton of people the coergon of public
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authorities or an international organizatiand the destabiliation or the destruction ofhe

constitutionalorder or structures of a country or an international organization.

In 2015 the Italian legislator alignedth the obligations déved fromResolution 2178/2014,
inserting a new offen¢érticle 270-quarter.1, which criminalizel the organizationfinancing

or propagandaf transfers for terrost purposewiith the inprisonment from five to eight years
Notwithstandhg, the FTF whaarries out teseconducts to his advantage is not punished under
Article 270-quarter.1which applies only to the cases in which the conducts apepated for

the benefit of otherdn 2016,Italy has ratified sommternaional ConventionshroughAtrticle
270-quinquies.land Article270-quinquies.2 respectively the financing of acts witkritorist
purposes and the embezzling of money or assets being confiscated in terms of counterterrorism.
Finally, theprovisions in the Criminal Code concerniogunterterrorism are amgemented

by Article 280which punishes with no less than twgiyears of imprisonment those watiack

or attempt to attactor terrorist or subvesive purposeapona persoh kfe or integrity, Article
280terwhich criminalizes acts of nuclear terrorisArticle 414 enshrines the criminalization
of the public incitementio canmit crimesand theapologiewith up to five years imprisonment
while Article 302 represents the specific rule sincgunishes from one up to eight years

imprisonment anyone who incites another person to commit crimes, including terrorist ones

Along with the criminal measures adopted agaihe FTFsn order to bring them to justice,

the Italian legislator hasdoptedhe preventive measures, already imposed on the members of
the organized crimdn this sersg the preventive regime wadfireed by amendinghe Codice
Antimafiaand theTest o Uni c o s UHesedlnistrammentg ara directedaagt
individuals, whether nationals or foreigners, who are perceived as a danger inasmuch they are
supposed to commit terrorist crimes or carry out preparatory @ot®ne handthe special
surveillance, associated to the compulsory residence or the ban on residence in the place of
resdence or in the habitual dwelling pladke withdrawal of passports or the suspension of
other documents and the patrimonial preventive measOrethe dher handihe expulsion of

the faeign fighter from the national territory has become a key element of the Italian eounter
terrorismagainstontlitalian aspiring FTFsproviding that the deportation could ocagainst

the foreigners who commit acts intended to participate in a conbirctad in the ranks of
terrorist organization Findly, in 2018 Italian administrativesysem has introducedhe
withdrawal of the nationalitwhich covers only foreigners born in Italy or married to an Italian

citizen who get a conviction in the previousdéryears.
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To conclude the section devoted to Italyhas been adequate investigag¢ a signifcant
judgement of the Italian Supreme Court of Cassatibithwvclarifiesthe meaning ofrticle
270-bisto extendts scope of applicability such as to incorporate the recent expressions of the
jihad and to distinguish between the mere adherence to extremist igdology and the
participation in the terrorist organizatiohfter the description of the facts of thelgment, the
Court of Cassationancludeswith a new application of Articl@70-bis, that is individuals wh

join the localjihadist cells, participae dso in the international terrorist organization of ISIL,
throughthdiadesi one apertabo

The comparative legal analysis continues with éx@mination of the Section of thedfch

Criminal Code dealing with terrorisnfirst of all, it is important to specify that the French

Criminal Code gives a definition of terrorism, identifying the conducts with terrorist purposes
(actes de terrorisnje Indeed, Article 4241 enumeratesseveral crimes or other lesser
indicatable offencesomtained in the Criminal Code or in other textsch are liable to become

terrorist offences when they are linked to an individual or collective organizaiant pour

but de troubler gravement I'drr e publ i ¢ par | ' i .nThe fuldruchast i on
constitutedby Article 421-2-1 i.e. t h aessa&iation de malfaiteurs en relation avec une

ent er pr i s(AMT)whichraimmalizes tiee gparticipatiomia grougimingat preparing

a terrorist actArticle 421-2-1 is characterizetly three features, th#és a group with terrorist

purpose; an individual act of participation, which does not necessarily amount to the terrorist
act but it could encompass | ogi sti;dchebualor fir
specificintent of the individualln 2012 the French Pieament adopted a legislation which

extended theAMT to the acts perpetrated outside of French territory by French citizens or
residents in Franda order to prosecute the French FTéisthe acts committed in tHgyrian

Iragi front The punishment for partigation was set at thirty yeanshile the direction and the
organization of the group entails the life imprisonm@ine 2012 legislatioalso added\rticle

421-2-4, that is theoffence of therecruitment, which consists in offering or promising gifts or

other advantages or threatening individuals to participate in a terrorist group or to carry out
terrorist acts under Articld21-1 and 4212. There exists alsdrticle 421-2-2 introdu@d

following the 9/11 attacks which criminalizes the financing to terrarism

In the subsequent yearthe terrorist threat has evotvandthe Law N0.20141353 of 13
November 2014 fte Loi Cazeneuveprovided with thesnterprise terroriste individuellander
Article 421-2-6 which applies to individual terrorist conducts falling into a real criminal plan,
even when it is committed abraddence the notion ofactes de terrorismes extendedo the
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commission of preparatory actichis punisk d wi t h 10 vy e dmraslditioni mpr i s
the Loi Cazeneuvntroduced the offence of public provocation amblogieof terrorist acts

which are punished under Article 4215w t h  f i ve vy e a aggravatedroypther sonm
use of public online communication servicesingarrng out the i ncitement
imprisonmentin June 2016, the Article 422-5 was further broadened withe incorporation

of two new offences in the Criminal Code, that is Article-223-1 and 4212-5-2, respectively

onthe transmission of messages inciting to terrorist offences and on the habitual accessing to
online public communication services which aifieally address the issue of the prevention of

the radicalization.

Proceeding in the analysis of thdnainistrative measures targeted at the FTik2014the
French legisltor introduced the possibility to issue travel and entry bans against potential and
suspected FTFs, which wepeeviously directed to foreigners who represented a serious threat
to public order together with the expulsion ordéi¢hile the traveéban could be imposed only
upon French nationals, entry bans could be decktd foreigners who are not residing in France
or do not find themselves themdonethdess, the turning point is represented by the terrorist
attack hitting Paris on 13 November 2&lhcethe state of emergency was declared by the Law
No. 20151501 of 20 Noverner 2015, resulting in several administrative measures on
surveillance and cordl issued by the executive without judicial oversightnong them, the
house arrests, the night raids and the closing of religious sites are indlu@sadober 2017

the state of emergencyme to an end anithese measuewereuphet. Lastly, the French
counterterrorism system envisages the denationalizatiodétiteéance de nationalip@irsuant

to Article 25 of the Civil Code. This states that the individoaluld be the target of the
déchéanceon grounds of participation in a terrorist association or c@msion of actes of
terrorisme However, it is necessary that the individual holds the dual citizenship in order to

avoid the statelessness, so that the déchéance could not be imposed upon native French

The French judicial power tervenedthroughthe constitutional reviewf Article 421-2-5-2

which was labelled asnconstitutional since it infringes updine freedom of communication

in a way that is not necessary and proportioimaleed, itviolates the conditionsfamecessity,
adequacy and proportionality of the restrictions imposed upon the fundamental human rights
and freedoms when ftunishes the individual who merely checksjibadist websites without

committing or attempting to commit a preparatory. act
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Chapter Three ancludes with the analysis tlie German counteerrorism system, starting

from the provisions of the Criminal CodéStrafgesetzbuch StGB). Firsly, German legal
system does not criminalize terroristnictu sensonor it envisages specific terrorist offences

but it is focused on the terrorist organizations. This entails that the common serious crimes
committed for terrorism areoh provided fo by the German Criminal Code which, in turn, does
not consider the terrorist motivation as an aggravating factor in the senf@eday provision

is Section 129a StGB which punishgsosoever formsr participates imn organisation whose

aims or activitiesare directed at the commission drticularly severe crimesr offences
against personal liberty with the imprisonment for a term of between one year and ten years
Along with it, Section 129a StGB criminalizes the estdintient of or the participation in an
organization aimed at the perpetration of typical méfes with the same penaltn reaction to

the 9/11 attack, Germany revisisl countefterrorismlegislationandbroadened the scope of
Section 129a StGB to encompass criminal and terrorist @agaons abroad.

In 2009 the German counttarrorism legislation underwé a meaningful development due to

the introduction of three new offences, i.e. Section 89a, 89b and 91 StGB, in the light of
criminal liability at early stage and the prevention to terroriSection 89&65tGB enumerates

the preparatory conducts be criminalized, such gsoviding or receiving training onnter

alia, firearms, explosivesr radioactivesubstancesr other substances harmful to healfthis

list was extended through the incorporation of travelling footest purposes as a preparatory
act In addition,the preparatory conductould take place als@abroad against the German
constitutional order. Nonetheless, whettiner preparation occurs outside the EU, it is necessary
that the author is a German national or a foreignerd in Germany or the offence is carried

out in the Germany territory or against a German natiobattion 89bStGB legislaion
criminalizes the intention of receiving instructions in the commission of a serious violent act
throughthe establishment or the maintenance of a relationship with a terrorist organization
which could occur also abroad from a German national or eesi®ection 91 StGB
criminalizes three types of conducts: #pologie the dissemination of materiatsthird parties
intended to the commission of serious violent offences and to encourage the willingness to carry
out other crimes and the acquisitiof documents for the preparation of a terroristrioally,

the 2015 legislation lays down the new Section 88dinancing to terrorism replacing the
current Section 89a (2)(4) which criminalizes only the cetglwf collection or supply of

“substantial assets” intended to carry out s
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Alongside the criminalization of terrorist offences which allows the German authorities to bring
to justice FTFs, since 9/11 atkathe Federal Government has envisaged several preventive
measures to tackle the phenomenon of temo In 2014the amended Identity Card Act and
Passprt Act were adopted tpreventthe transfers of the FTRsdto facilitatethe procedure

of identification in Germany or in third countries. On one hand, the Identity Card Act stipulates
that identity documents d¥TFscould be revoked for a period of & years replaced by a
substitute documentthe terrorism card On the other hand, the German authorities could
declare passports void and seizem In addition, the foreigners could be banned from entry
and stay in the German territory through the withdrawal of the residence, tba barelling

to third countries owing to sexdty matters and the ban on entry due to the threat to the national
security The German countderrorism system also includes the expulsion of foreigners from
the German territorgndestablishes that a German nationbb take a direct part in the combat
operations of foreign terrorist militiaould lose the citizenshipNotwithstanding the several
administrative measures, Germany has also prioritized strategies of rehabilitation of the
returnees in order to allow them to disengagenfthe radical activities anto reintegrate into

the society. In this regard, in 2011 the HAY pflogram was launchex a counselling program

for radicalized individuals or for those wheeanvolved in the path to dicalization and as a

centre for assistance for family and friends ofjthadists

The judicial powehad an important roldrroughthe judgemenm of the German Federal Cour

of Justiceconcerning the constitutionality of Sections8GB,issuedn 2014 in a case which
involved the convictiorof a young man for building a pipe bomb.eT@ourtdetected a slight
contrast with the principle of legal certainty and the principle @peprtionality, still it
considered the section consistent with the dictates of the Constitution whether the individual
holds the willingness and the decisiveness to commit serious acts of violence against the

national security

After this detailed analysiene could dfrm thatin all instances, measures have been enacted

in the aftermath of terrorist attacks affecting #Western society in an astonishing way: the
9/11 attack resulted in theassessment of théready existing counteterrorism system in

order to encompass the international manifestations of terrorism, so as to tackle the extremist
organization of AlQaida. The subsequent attacks had the consequence of enlarging the regime
to incorporate severakriminal offences committed for the purpose of terroriBraspite the
differences in the numbers of foreign terrorist fightdtaly, France and Germany have
undertaken similar measures in order to reprgissphenomenon through the prosecution and
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the prevention of the commission of terrorist acts, so dae¢aup with the European response
and establish a paBuropean strategy against terrorisfuarthermore, the three countriesned

to administrative measures aimed at disrupting the traygiagfists at hampering the entry of
foreign terrorists and at imposing personal preventive measures on individual who are
perceived as a danger inasmublkeyt are supposed to commit terrorist crimes or carry out
preparatory actaNVhile the French and German Constitutional Courts delivered decisions on
the balance between the fundamental liberties and theityepurposesso far he Italian

Constitutional Courtemained silent on the counterrorism measures

Conclusion

It has been the purpose of this dissertatio examine this new phenomenon which has
jeopardized the stability of the European countri®ile the international European and
national responsdsave proved to be effecte, through the high number of convictions of the
returnees and the prevention of many others from travelling to the conflictatbee issues
arisewhich requirea fast response. st of all, foreign terorist fighters bring up important
problems for the constitutional democras which are struggling wWitthe d¢assic balance
between the human righasd the security of thaopulationor the mblic order Therefore there

is the necessity to find the adequate baldreteveen these two interesMoreover jihadists
hardly join ISIL in the conflict zone but they remain at home where they set up terrorist cells
with the purpose of perpetrating attacks in tleeuntry of origin or in the EU soil. Hence,
Europan countries must remain vigilant to the radicalized individuals, to the websites
disseminatingihadist ideology and to the meeting places whgiadists may recruit other
individuals.Finally, the waitandsee approach of the European Unagainstforeign terrorist
fighters imprisoned irByria and in Iracgould prove fatalThey are Western citizens, and as
such, he repatriation is the only viable measure because it allows the national authorities to
prosecute the culprits and to performetigagement programs in ordetdckle the rot of the

problem.It is thetime that Europearountries bringforeign terrorist fighterflome.
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