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Introduction 
 

 

With the following dissertation, the aim was to analyse the recent dispute over the alleged 

rule of law backsliding in the Central Eastern European states of Poland and Hungary.  

The relevance of this clash cannot be underestimated; suffice for example to think about 

the latest stalemate over the correlation with rule of law standards and the issuing of 

funds in the context of the Next Generation EU project. Fundamentally, these disputes 

highlight the level of disagreement existing between certain member states and European 

Institutions over what exactly is “The Rule of Law”, but also more in general, over some 

of the most fundamental values that should be at the bedrock of the state. This wide scope 

of disagreement, translating in a concrete gap between the Union and some its 

components, sparked a personal interest to delve deeper into the matter in order to reach 

some conclusions over its nature, and its significance as members of the European 

Community and Western Democracies. 

This seemingly simple concept of “Rule of Law” is actually one of the oldest and most 

complicated legal notions that is central to the construction of the state; particularly hard 

to define, it finds many different interpretations only in the European Continent. Its 

evolution (which resulted in a more defined set of points and requirements only in the 

past two centuries) spans millennia, from the classical world to the most recent 

construction of International Organisations, for which it was a fundamental brick. Legal, 

historical and linguistic traditions all played a role in the great variety of interpretations 

describing the presence or lack of Rule of Law.  

Therefore, in order to be able to analyse and reach some conclusions over the recent 

backsliding in the states of Hungary and Poland, the very first objective of this text is to 

identify and describe in the most accurate way possible the various school of thoughts and 

definitions of “Rule of Law”. Particular focus to be made over its presence in the EU, 

together with the different instruments created to defend it, fundamental component 

necessary to have a correct account and description of the events. 
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The second objective of the dissertation is to document the ongoing discussion, analysing 

its deeper historical roots and in which way it is relevant for other Union’s members and 

their citizens. The dispute seems to reflect a profound disagreement not only on the 

purely legal level, but on the whole system of values driving the aims and objectives of 

society. For this reason analysing the different historical experiences and developments of 

the two countries is fundamental in order to reach an interpretation of the phenomenon.  

In order to reach these premises, the dissertation will be structured in three main chapters. 

In the first, the concept of Rule of Law shall be explored since its very first, embryonic 

conception all the way to our present day, with particular focus on the legal requirements 

given in the most recent legal theory especially in the context of the European Union. 

Particular attention will be given to the different mechanisms developed in order to 

guarantee its presence and functioning; another fundamental requirement to analyse and 

assess the ongoing dispute between the EU and the Polish and Hungarian states.  

In the second chapter, the very peculiar historical vicissitudes of the two countries will be 

analysed in order to understand the reasons behind the political and social discourse of 

today. For this purpose, particular attention will be put under the historical events of the 

second half of the last century, but also the process of joining into the different western 

international organisations, including the EU itself. 

In the third chapter the events regarding the dispute over the Rule of Backsliding will be 

analysed, trying to describe them both at the domestic level but also looking into the 

response of the Union. This last point is particularly important, due to the fact that it ties 

the findings of the first chapter with the whole discourse. Generally speaking, it would 

seem that the Union’s capabilities of dealing with the issue have not been very effective. 

The practical applications of the instruments created to safeguard the rule of law have 

seemingly been incapable of swaying the public opinion or the local governments in any 

given direction.  

Finally, a comparative review of the events as they happened between the two countries 

will be carried on, in order to reach some overarching conclusion over the matter, trying 

to delineate its causes, and the factors that fostered it.   
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Chapter I 

Rule of Law 
 

 

 

1. Rule of Law from classical times to modernity 

 

The first step necessary to analyse the recent political and legal developments in Eastern 

Europe concerning a backsliding of the rule of law, is to define and understand what “The 

Rule of Law” really is
1
. A good starting point could be researching for simple definitions 

of the concept. Such an example could be found for example in the Oxford Dictionary 

which defines “Rule of Law” as: “the restriction of the arbitrary exercise of power by 

subordinating it to well-defined and established laws”
2
. Another definition could be the 

one proposed by Geoffrey de Q.Walker who defines it as the mechanism by which “the 

people (including, one should add, the government) should be ruled by the law and obey 

it; and that the law should be such that people will be able to be guided by it.
3
” 

However, relegating the concept to such simple definitions could prove to be insufficient 

in order to fully understand its implications, both in the legal and philosophical 

framework. If a general definition of The Rule of Law may refer to what was previously 

described, it is also true that in many legal systems there is a reference to certain values 

and ideas, such as liberty and respect for private rights
4
, as a direct by-product of the rule 

of law. Whereas the core idea of rule of law is generally undisputed, the several 

                                                           
1
 Some thinkers draw a distinction between “Rule of Law” and “Rule by Law”, whereas the first concerns 

the state where law reigns as the supreme authority; the second instead refers to the use of law as instrument 

to political power, sometimes carrying a negative connotation. Waldron, Jeremy, (2020)"The Rule of 

Law", The Stanford Encyclopedia of Philosophy, Edward N. Zalta (ed.) 
2
 Kenneth F. Warren, (2019) “Has democratic governance and the rule of law been compromised by the 

continued growth of the administrative state?”,  Journal of Chinese Governance, 4:1, 15-33,  DOI:  

10.1080/23812346.2018.1541657 
3
 de Q.Walker, Geoffrey, (1988)“The rule of law: foundation of constitutional democracy” , Melbourne 

university press1988 
4
 See Kenneth F. Warren (2019) 

https://doi.org/10.1080/23812346.2018.1541657
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conceptual and legal by-products that stem from it are more controversial. The point of 

contention that often arises is how correlated the rule of law is with certain values such as 

democracy, and whether or not we can affirm that we achieved a state of rule of law in 

any legal system if we are lacking some of these by-products. There are thinkers and 

commentators who believe the rule of law is merely a procedural and formal constraint, 

meaning that we could consider it to be achieved when we have primacy of the law in the 

system, while others instead attach other concepts to it. 

As it often happens the simplified definition that it is possible to give to a concept, can be 

interpreted in such a way that goes beyond its simple meaning. In the case of the rule of 

law this is due to a fairly complex and long history of evolution of the idea, starting from 

the classical era all the way to our contemporary days. In order to understand these 

modern interpretations and how their concrete applications differ from legal system to 

legal system, a review of the concept from an historical perspective is in order, together 

with the study of its main contributors. This is particularly important given the fact that in 

the scope of this dissertation, it is not only the core concept that is contested to Poland 

and Hungary, but also some of its different, more controversial by-products. 

.  

1.1 Rule of Law in Classical times: Socrates, Plato and Aristotle 

 

Upon analysing and researching the historical development of the Rule of law, a number 

of important philosophers are taken into consideration as contributors, and are often 

instrumentally used by modern commentators to describe one particular aspect they are 

interested in. However two philosophers in particular seem to be extensively considered 

in academic literature as the original “fathers
5
” of the concept, laying down its 

foundations which would have later been developed by scholars and thinkers, both 

contemporary and ancient; these philosophers are Plato and Aristotle.  According to 

Aristotle for example, the state had to be governed by good laws, and a requirement to 

have a functional state was to have citizens who abided to these laws
6
; this however is 

only the final, simplified conclusion of his reasoning.  

                                                           
5
 Tamanaha, B. (2004). “On the Rule of Law: History, Politics, Theory”. Cambridge: Cambridge University 

Press. doi:10.1017/CBO9780511812378; pp.7 
6
 Aristotle, “Politics”, translated by Benjamin Jowett, Batoche Books Kitchener 1999.  pp. 92 
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Aristotle was only the last and one of the most important among the classical thinkers that 

dealt with the concept of law, laws, and governance of the state. He lived in a period of 

difficulty for the Athenian democracy in which different tyrants started to bend the rules 

of the state in order to provide an advantage for themselves
7
. In this sense, the existence 

of laws constituted a safeguard against drifts towards authoritarianism. The law can only 

uphold when it is applicable in the same way to all citizens, and in this way, shielding 

society from a potential tyranny.  

In order to understand the development of the concept in the minds of these classical 

philosophers, it is useful to take a look into this historical background and the vicissitudes 

of those who lived in it. Plato’s master Socrates
8
 was killed in the democratic state of 

Athens under the accusation of corrupting the youth and trying to introduce new, foreign 

divinities in the Greek pantheon
9
. What this accusation actually masked though was the 

desire to get rid of the philosopher, who used to dialogue with citizens in Athens, often 

debating the efficacy and the righteousness of the democratic state. Socrates found these 

accusations preposterous and contested them, trying to defend himself in front of a public 

jury of Athenian citizens, only to be then found guilty and condemned to death
10

. This 

historical event which represents both the apex and the end of the life of Socrates, was 

then quoted and used by Plato to draft two of his most relevant texts, Apology and Crito
11

, 

which delve into the psychology and beliefs of his master. 

The main source to unravel the ideas of the philosopher regarding the state of law and the 

obedience towards it can be found in the text describing his dialogue with his friend 

                                                           
7
 “By the time of Plato and Aristotle, Athens had already declined from its height, having lost the war with 

neighbouring Sparta at the close of the fifth century BC. Its citizenry were thought to have degenerated, 

lacking in the self-discipline and orientation to the polis that had made Athenian democracy so superior.”;” 

Under these circumstances, Plato and Aristotle were acutely concerned about the potential for tyranny in a 

populist democracy; accordingly, they emphasized that the law represented an enduring and unchanging 

order.” See. Tamanaha B.(2004)  pp.8 
8
 Socrates is one of the most famous classical philosophers, master and teacher of Plato. He is mainly 

known for developing his own philosophical method which started by an admission of lack of knowledge, 

and tried to reach the truth by asking several questions that lead to other questions. This method is known as 

the Socratic Method. Encyclopaedia Britannica, “Socrates” 
9
 See Tamanaha B.(2004) 

10
 Ibidem. 

11
 These two texts, written by Plato, provide us insight in Socratic thought and values. Apology is a 

rendition of the speech that Socrates gave to defend himself from the public accusation; Crito instead is an 

imaginary dialogue between Socrates and his oldest friend Crito. Crito tries to persuade Socrates into 

fleeing the city, while the philosopher explains why that is not a desirable outcome. West, Thomas G. ; 

Starry West, Grace, (1998) “Four Texts on Socrates: Plato's Euthyphro, Apology, and Crito, and 

Aristophanes' Clouds Plato”,  Cornell University Press, 1998  

https://www.google.pl/search?hl=it&tbo=p&tbm=bks&q=inauthor:%22Plato%22
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Crito
12

. In this text he discusses at length about the nature of laws, what is right and just, 

and how this applied to the situation in which he found himself while imprisoned, waiting 

for the fulfilment of his judgement. An interesting read of the whole situation is the one 

offered by Gary Young in his paper about Socrates and Obedience
13

, in which he explores 

and comments on the apparent contradiction contained within the Socratic thought 

regarding laws and obedience to the state. Between Crito and Apology Socrates claims 

that every citizen should abide to any command of the city of Athens, but at the same 

time as we know for certain, he refused to relinquish his study and teaching of 

Philosophy, choosing to die instead of obeying the commands of his government. For this 

apparent contradiction scholarly commentators divide in those who try to justify the 

reasons of Socrates, and those who instead simply accept it for how it is. It is precisely 

from this episode that there is an insight regarding the adherence to laws in Socratic 

thought. The law was considered as such because it was dikaion
14

 or in other words right 

and fair. It was not fair, in his opinion, to respond to unfairness with unfairness, and laws 

that were right had to be upheld and respected, even when they spelled disaster for a 

potentially innocent person as he considered himself.  The reason is that the only way for 

him to be saved was to do so acting within the framework and borders prescribed by 

Athenian law. By escaping, he would have defied the jury and the laws, and in doing so 

he would have paved the way for a series of individuals disrespecting and challenging the 

rule of law. Inevitably, on the long term, what this would have meant would be the 

steering of the state towards a lawless society, which in turn would have meant the 

destruction of the city. For this reason, even though the process was unfair, Socrates was 

forced by his principles to accept it, because part of his philosophical thought revolved 

around doing no harm
15

, which would have surely followed if he did not accept his fate. 

                                                           
12

 It is important to remember that Socrates never wrote any text. Part of his philosophy included the belief 

of discussing without leaving written traces of it, and therefore all sources regarding the philosopher’s 

thought are second hand sources. It is therefore quite hard to know how much actual Socratic thought is 

possible to find in Crito, or whether it is just a projection of Platonic thought on his master. Lacey A.R. 

(1971) “Our Knowledge of Socrates”. In: Vlastos G. (eds) The Philosophy of SOCRATES. Modern Studies 

in Philosophy. Palgrave Macmillan, London. https://doi.org/10.1007/978-1-349-86199-6_2 
13 Young, Gary. (1974) “Socrates and Obedience.” Phronesis, vol. 19, no. 1, 1974, pp. 1–29. JSTOR,  

www.jstor.org/stable/4181923.  

14 Dikaion is a term that was used in ancient Greece to describe the law, however this is not sufficient to 

fully understand its ancient meaning. If on the one hand Dikaion describes the law, on the other the word 

can also be translated into lawful, just, right, balanced. In other words in ancient Greece there was an 

implicit assumption that law could be considered as such only if it was indeed fair, balanced and righteous. 

A law that did not possess these characteristics was to be considered imperfect. δίκαιος in Liddell & Scott 

(1940) A Greek–English Lexicon, Oxford: Clarendon Press; also see Young, Gary (1974) 
15

 “Because harming a man in any way is no different from doing an injustice”;” One must neither repay 

an injustice nor cause harm to any man, no matter what one suffers because of him”; Plato, “Crito” -49c 
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In order for him to be found not guilty, what he had to do was not swaying his accusers, 

but a public jury of other Athenian citizens instead, and to defy their judgement was to be 

considered unfair
16

.  

What we can find here is an ultimate statement of obedience to the rule of law in which 

there is also an implicit statement on tyranny, which would have later been developed by 

his students as well. Fleeing away from the city would have meant doing more harm than 

good, responding to unfairness with unfairness, and this harm would have been directed 

at those the least deserving: the Athenian citizens. Socrates cannot disobey the laws of the 

city, even when they are applied against him, because in disobeying the law, he would 

have destroyed Athens itself. Athens is therefore seen as a set of laws to which the 

citizens must abide, Socrates escaping and infringing the law would have meant doing 

harm, which infringed the Socratic principle of not doing harm, even when harm is done 

to oneself.  

According to this reading of the text, the state of law was seen by Socrates above 

everything else. In order to have a functioning society, it was necessary to have laws, and 

the defiance of these laws meant the crumbling of society itself. If Socrates was to 

disrespect the law contesting and defying its application, how could he have prevented 

other people doing the same in the future, even in the case in which they were actually 

guilty? 

There are also other scholars who decided to read the situation in a different way, some 

accuse Socrates of holding contradictory views which cannot be reconciled
17

, but the 

development of the situation is not only relevant in the scope of the real thought of the 

philosopher. Whatever may be the reasons that compelled Socrates to accept his fate and 

not seek escape in the face of wrongful accusations, the events surely held a significant 

importance for the thought of his student Plato
18

 as well. Following the death of his 

                                                           
16

 In this sense the incapability on his behalf of coming out of the process clean was more to be considered 

his own failure, than the failure of the legal system. See Young, G (1974) 
17 Woozley A.D. (1971) “Socrates on Disobeying the Law”. In: Vlastos G. (eds) The Philosophy of 

SOCRATES. Modern Studies in Philosophy. Palgrave Macmillan, London. https://doi.org/10.1007/978-1-

349-86199-6_13 
18

 Plato, born in Athenian aristocracy, started to join the Socratic circle around his twenties. The event of 

the process to his master lead him to write some his most famous dialogues, only to focus later in the 

development of his own philosophy. In the last stage of his life he managed a philosophical academy in the 

countryside near Athens, teaching and researching politics among other things. Among his students there 

was also Aristotle, with whom he worked for about twenty years. Cooper, John M, (1997) “Plato: Complete 

Works”; Hackett publishing 1997,pp. vii 



9 
 

mentor, he concluded that the democratic system was to be considered unjust and 

corrupted. What followed was the development of his own political ideas leading to a 

description of the faults of the systems of the time and a suggestion for an ideal state: the 

Platonic Republic.  

In The Republic
19

 Plato gives us further insight in the concept of laws and the Rule of 

Law. In his opinion, four different forms of government were possible, and what he 

presents is a critique of the different reasons why they are to be deemed inefficient and 

unfair. The most ideal of these four forms of government would have been a timocracy: a 

form of military oligarchy based on the pursuit of honour; an example of this form of 

state was Sparta. Such as a society was considered to be the best because its citizens 

would have been selectively rewarded on the basis of how “honourable” their actions 

were, the natural evolution would have therefore been the one in which the best people 

would have climbed up the ranks becoming rulers and administrators. However as time 

passes, the citizens of a timocracy will inevitably grow richer and richer starting to 

disregard rules, making decisions and laws aimed at fulfilling their own personal interest 

and those of their own group instead of those of the society at large. Inevitably, the 

timocracy will transform in a rule of the rich, or an oligarchy, where the most prominent 

citizens will seek wealth and not honour. An oligarchy where the rich detain power will 

inevitably cause resentment and hate in the hearts of the most poor, and will be 

ungovernable due to its limitations: its rulers in love with gold will be unable to spend 

resources for the public good and in doing so the oligarchy will be incapable of waging 

war and defend itself. The natural end of the oligarchy is born out of the dissatisfaction of 

the people, who will overthrow it giving life to the rule of the poor, the people, or in other 

words a democracy. The democracy will inevitably start to become corrupt since the 

people will seek more and more freedom, and in this pursuit they will forget their duties 

towards the state, starting to back those who will guarantee them the most advantages. 

This inevitably will lead to the fourth and worst state of government, a tyranny. The 

Tyrant
20

, who deceived and flattered groups of citizens in order to gain power, is the 

representation of the worse possible state because he is not governed by reason but by his 

                                                           
19

 Republic is a text in which Plato touched several subjects regarding the meaning of justice, analysing 

different types of government and proposing an ideal state.  (2010) “Plato and Aristotle on Tyranny and the 

Rule of Law”, CONSTITUTIONAL RIGHTS FOUNDATION, Bill of Rights in Action, FALL 2010 (Volume 

26, No. 1) 
20

 In The Republic, the Tyrant is often given animal epithets in order to match and bring to life the idea of 

the philosopher regarding this institution. Often compared to a wolf, due to its nature of preying upon 

people, lying and deceiving. Plato “The Republic”, 555-556 
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instincts, and he is therefore a slave
21

, almost an animal, who holding power, condemns 

the whole society to slavery.  

In the ideal state for Plato, the Republic, the different drives of its different citizens are 

put to use to the service of the state
22

. He divides therefore the ideal city into three 

classes: the people who are driven by personal appetites and search of wealth, who will 

make optimal merchants, craftsmen and farmers; the warriors and police, who are driven 

by the pursuit of honour and glory like in the timocracy; and finally rulers, who are driven 

by the pursuit of wisdom. The ideal ruler setting up laws is therefore found in the figure 

of the philosopher
23

. The main problem that arises from this is the idealised, 

compartmentalised view of society that Plato had, on the one hand it could be considered 

unfair and unrighteous to condemn citizens to a predefined role, and on the other the 

efficacy of this practice could also be questioned in a more practical sense, since it is so 

idealistic.  

If the ideal republic can be interpreted in a somewhat controversial way, it is also true that 

the Platonic contribution to the western political heritage doesn’t end here. He explored at 

length also the concept of laws and application of the law
24

. Perhaps thanks to the events 

surrounding the death of his master Socrates, he developed a natural distrust for the 

judicial and the legal system, proposing a series of safeguards, anticipating the modern 

ideas of checks and balances so important in the framework of the rule of law
25

. In his 

opinion, derived by the word itself for law in ancient Greece dikaion, a law necessarily 

has to correspond with what is right. What is not right cannot be law since it would be a 

contradiction, and since the human society is constantly in motion and ever-changing, 

                                                           
21

 Considered as a slave because incapable of acting outside of his instincts. The sprouting of the tyrant is 

directly tied to the degeneration of the citizens of the democracy, who will become drunk with freedom and  
will end up losing it by asking for more. “tyranny is probably established out of no other regime than 

democracy, I suppose—the greatest and most savage slavery out of the extreme of freedom." Plato “The 

Republic”, 564a 
22

 (2010) “Plato and Aristotle on Tyranny and the Rule of Law”, CONSTITUTIONAL RIGHTS 

FOUNDATION, Bill of Rights in Action, FALL 2010 (Volume 26, No. 1) 
23

 When reading these words and this interpretation of the world, it is no surprise that Plato was often 

quoted and even used as a source of inspiration by some of the most famous dictatorships of the last 

century. National Socialism directly mentioned Plato as a source of its inspirations, and the segmentation of 

society into all these different classes according to innate moral values and capabilities seemed almost to 

justify modern interpretations of social Darwinism and racism which sadly exploded in the tragedy of the 

holocaust. Kim, Alan, (2017) “An antique echo: Plato and the Nazis”, in Brill’s Companion to the Classics, 

Fascist Italy and Nazi Germany, pp. 205-237 
24

 Morrow, Glenn R. (1940), “Plato and the Rule of Law.” Proceedings and Addresses of the American 

Philosophical Association, vol. 14, 1940, pp. 105–126. JSTOR, www.jstor.org/stable/3129168. Accessed 14 

Oct. 2020. 
25

 Ibidem 
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what was right in one moment might not be in the next. Codifying the law in a set of 

monolithic statements paves the way to the wrong interpretation and the exploitation of 

the code itself from Tyrants
26

. The law should be set by the ruler-philosophers and be 

applied by the judges fluidly.  

Regarding the application of the law itself and the role of judges, Plato gives us insight on 

the matter
27

, proposing solutions that would have mimicked modern solutions of review 

of the judicial powers. The system that existed in the ancient world was a system where 

the powers of the administrators and the judges were joined; a judge was often coming 

from the aristocracy and had therefore close ties with the government of the city. If a 

citizen felt he was being wronged by the judicial class, he could have advanced a request 

of re-examination of his case, this time by a public jury of citizens who would have 

determined his fault or not
28

. Even though in his ideal Republic the class of citizens 

entrusted with the administration of the laws was still the same of the rulers, he proposed 

a different solution. This is most probably born out of his personal experience, the trial of 

Socrates was re-examined in front of citizens, but he was still (according to Plato) 

unjustly found guilty, it was therefore obvious to him that the system was imperfect and 

needed an overhaul. What he proposed was creating a body of judges and examiners able 

to scrutiny the judges themselves. In this sense, the solution proposed is one of review of 

the judicial bodies carried on by a body of judges entirely independent of the political 

system itself. This concept of review could be put in parallel with the modern system of 

independent review of constitutionality which is so important for the concept of Rule of 

Law. Much of what is contested in the modern scenario for example for the case of 

Poland, has to do with the alleged loss of independence of the constitutional court, with 

by the government in power, therefore preventing an accurate and fair review of 

legislation potentially exposing the country towards authoritarian drifts, a problem 

recognised by Plato himself already 2000 years ago.  

                                                           
26

 This critique in particular is one of those that the most often are made against the rule of law(if we intend 

it as a series of written laws as some of its formal constraints). The idea is not only found in this 

philosopher but in many ways it would have also been later developed by Hobbes, who disagreed thought 

the law was always to be interpreted at least by some human being, finding no value in writing it 

permanently. See Tamanaha B. (2004) pp.48 
27

 See Morrow, Glenn R. (1940) 
28

 Another option was the one of trial by fate, a vestige of the past to which Plato pays little homage and 

attention. ibidem 
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Therefore in the ideal system what sets society in motion and safeguards its existence is 

the law itself. In this sense, we can gain insight on Plato’s ideas of law, and the 

importance of the supremacy of the law. In his opinion, no state can exist where the law is 

subject to any authority higher than itself
29

. The situation in which law is subordinated to 

the will of any person whose pursuit is any different than wisdom and righteousness, is a 

state destined to fail which will revert to tyranny and start again the cycle of the 

inefficient forms of government. The core, undisputed interpretation and meaning of the 

rule of law as intended in modern times is already present in this classical antique times.  

Despite all this, and the insight that Plato is able to introduce in his Republic and Laws, in 

modern terms there are still a series of considerations and contradictions that betray a 

rudimentary view of the matter. First of all, a set of laws can be usually considered as 

such only if it is clearly codified and written, Plato however, refused this idea in fear of 

exploitation of the system and the risk of laws being applied in the wrong way for being 

obsolete. Together with this, Plato’s ideal republic is also subordinated to the relegation 

of people to specific social classes that are impossible to interchange
30

.  

Whatever be the case, what is the most relevant in the scope of this text is the birth of the 

concept of law and rule of law as necessary to be the supreme authority in any given 

political organisation. A state that is not subordinate to rules that curtail the drift of 

authority in the hands of an individual or set of individuals is a state destined to see the 

arrival of tyranny, and with time, the crumbling of the state itself. 

Having now explored the thought of Socrates and Plato and how the two philosophers 

influenced each other, also through their life experiences, we can finally get to Aristotle. 

Just like Plato was Socrates’ pupil and his thought was heavily influenced by the doctrine 

and personal vicissitudes of his master, Aristotle was philosophically influenced by Plato, 

and his philosophy was aimed at correcting, developing and commenting on the ideas of 

his teacher. Whereas Plato was an idealist and tried to picture the most ideal state of 
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“Indo-European language and culture: an introduction”, Blackwell publishing 2004 
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society, represented by the rigid and idealised Republic, he did not consider the 

practicalities of the matter. In this sense, the objective of Aristotle was to correct these 

flaws and try to apply the ideas of Plato in a more realistic framework
31

. First of all, Plato 

committed the error of not considering the conflicts that would arise by 

compartmentalising society in such a rigid way, relegating many of its citizens to nothing 

more than grunts and workforce. Also unlike Plato, Aristotle recognised the need for a set 

of written laws that governed the internal processes of the state, or in other words its 

constitution
32

. The constitutions were different and of different forms, depending on 

whose rights they were created to protect. The rightful constitutions or true constitutions 

were the ones that safeguarded the many, contrary to the false constitutions which 

safeguarded only the few
33

. Different forms of government were recognised, those with 

true constitutions: Polities, Aristocracies and Monarchies; compared to those governed 

by defective constitutions: Democracies, Oligarchies and Tyrannies. Aristotle agreed 

with Plato about the dangers and the potential drifts towards unfair and inefficient 

practices when the society was organised in an oligarchy, democracy or tyranny. 

However, the great difference here is that Aristotle subordinated these dangers to the 

backsliding of the Rule of Law
34

.  

The nation that fostered tyrants was the one where the law was subject to forms of 

authority higher than itself. In this state the demagogues
35

, appealing to the raw emotions 

of the population, would have created nations where rules were subordinated to the 

desires of a human being. In Aristotelian philosophy the human being itself was 

considered to be imperfect, the result of laws being subordinated to the human being was 

such that it would have created an imperfect and unfair state. Where the demagogue or 

tyrant makes laws, the authority of the system falls under the imperfect individual, 

whereas the most favourable situation is where the ruler is merely the person who acts 

within the framework of laws and behaves according to the Rule of Law. Rules are 
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boundaries and order, and order is good. No order can be achieved in a society where law 

does not reign supreme and is subject to the will of the single individual and set of 

individuals.  

What Aristotle does therefore in his Politics, when exploring and describing the concept 

of law, is trying to correct what was introduced by Plato, trying to apply it in a more 

realistic fashion, which takes into consideration the flaws of human beings. In this sense, 

already in the context of classical antiquity, we can find the definition of “Rule of Law” 

as a necessary requirement for any society which can be deemed as fair and right. 

Without it there is always a lingering risk of forms of tyranny taking hold, represented by 

the tyrant itself in an oligarchy, or a demagogue in a democracy. The best possible 

solution is to try and create a society that joins the characteristics of the two forms of 

organisation of the state placing trust in both the people and aristocracy (intended as 

government), where the most supreme source of authority is a set of rules and laws 

guaranteeing the functioning of it.  

The ideas and considerations of Plato and Aristotle in regards to the rule of law are often 

considered nowadays as the most basic foundation of the concept, not only for the reason 

that they were developed in ancient Greece where much of the western concepts of laws 

and organisation of the state were born, but also because it is precisely on these 

considerations and ideas that some of the Roman thought and law was built upon
36

. As 

the Roman Republic grew, so became more refined and complex its system of laws and it 

is thanks to it that much of the ideas of Plato, and in particular of Aristotle were 

developed. For example, in his treaty on the laws, Cicero agreed and reinforced much of 

the framework that was developed by the Greek philosopher. For him as well, the only 

possible functioning state was the one that placed the highest, utmost authority in the 

hands of laws. The ruler who did not behave according to them and cheated the legal 

system was to be considered among the most repellent and foul creatures imaginable
37

. 

Like Aristotle, Cicero identified the rule of law as being the rule of reason, whereas the 

rule of the man was the rule of appetite, and therefore imperfect and undesirable. Laws 
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and what is right were for him to be considered synonyms, just like the concept of dikaion 

in ancient Greece. A Law that was unjust could not be considered a law because laws had 

to be just by definition; the source of what had to be considered just was in the opinion of 

Cicero the highest source of knowledge, nature itself
38

. However, just like for its Greek 

counterparts, Cicero attributed a supreme value to Law as a set of rules in its own right. 

He claimed that obeying to an unfair rule was to be considered preferable to disobeying, 

because the order brought by law was to be considered as the award in its own right. A 

stark example of how much relevance the concept held also in the Roman world and its 

legal system, upon which the civil law system
39

 is based.  

Both the Roman and the Greek ancient world, which provided the concepts and 

fundamental institutions upon which our modern western democracies are based, took a 

fundamental interest in the concept of law and the Rule of Law. The reason why these 

philosophers are often quoted as being the original contributor to the concept is apparent 

after having analysed the whole background. They already recognised the need for some 

form of higher authority to prevent drifts of authoritarianism and unfairness from both the 

executive and legislative power. Whereas Plato tended to fall into idealism, Aristotle tried 

instead to keep the whole reasoning more grounded, motivation for which much of the 

ancient world, like for example Cicero, tended to only expand and further justify the good 

behind his reasoning instead of contradicting him or presenting formal alternatives.  

Alas, the development and application of Rule of Law was not to last forever, as the 

Roman Empire swallowed the rest Europe and the Mediterranean basin, its political 

system would have changed with it, placing the law gradually more and more in the hands 

of rulers, setting up the stage for a backsliding during the Middle Ages, only to be picked 

up once again in more modern times. The main sources and scholar tradition helping us to 

codify the rule of law come mainly from this classical antiquity and the republican roman 
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period. Together with it also more recent times when the culture of the enlightenment 

rediscovered the ancient tradition, projecting the concept to modernity and our times, 

where it was further developed. The reason why these are the main periods in which the 

concept saw its birth and development is that in the period in-between it saw instead a 

gradual but inevitable decline in favour of other doctrines of theocratic legal order and 

organisation of the state
40

. 

It is a matter of fact that with the death of the Roman Republic and the birth of the 

Empire, much of the legal system that was painstakingly crafted to prevent drifts towards 

authoritarianism came less. With the civil war and the acquisition of life dictatorship from 

Julius Caesar
41

 followed by his murder, another civil war followed which ended with the 

victory of Augustus, who subsequently introduced the Principality
42

. Due to this, the 

political system was reformed in such a way that enticed a complete different conception 

of law. Now the prince was not to be considered equal as the other citizens: he held 

primacy over his colleagues and fellow Romans alike, paving the way to the introduction 

of the theocratic kingdoms of the Middle Ages, where political, judicial and executive 

power was in the hands of the king and his helpers, while the religious and moral power 

was in the hands of the church, firmly centred around Popes, bishops and priests
43

.  

An example of this change of pace could be found in the creation of the Justinian Code
44

 

in the period that corresponds to the start of the Middle Ages. Redacted by the emperor it 

was aimed at creating a basis for legal processes and decisions within the empire. In this 

set of laws was included a provision called Lex Regia
45

 which stated the primacy of the 
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Prince’s will as source of law, which shows how much the sets of values and sources of 

law had changed from classical antiquity. The magistrates and law makers did not have 

any more primacy over the judicial system and the authority passed into the hands of 

single individuals where different layers of power were centred.  

With the expansion of the Germanic people a different system started to take hold. The 

absolute law was identified in the will of the King, who was such because of divine will 

and decree, it was expected that only the King could deliver judgement over legal matters. 

Of course the practicalities of the matter made it so that it was impossible for him to give 

judgement on all of his land, therefore the administration of the law consisted in different 

magistrates and lords who could pass judgement in different regions, with the caveat of 

doing so under the authorisation of the king. In such way, judges were merely applying 

the law of the king under his name where it was not possible for him to be present.  

Even though the legal system during the Middle Ages represents a departure from the 

concept of Rule of Law, we can still find some events and examples where the 

extemporary power of Kings was curtailed. Such an example can be for example the 

institution of the Magna Carta in England during the 1200s
46

. Thanks to this document, a 

number of absolutist measures came less, for example the king was not allowed anymore 

to imprison or process his barons and nobles without a trial
47

. 

However, in order to find thinkers who significantly contributed to the concept of rule of 

law, it is necessary to go much forward in time. As the economic and political system 

developed, together with kingdoms also rich duchies and republics started to take life. It 

was within the borders of these republics that the Renaissance took place, fostering 

renewed fascination with the ancient world and its more democratic, human right oriented 

political institutions. As the centuries progressed also came the birth of new social 

classes. In the Middle Ages, the political and legal system was a reflection of the societal 

pyramid of power, where rulers and clergy detained all legal means contra posed to the 
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people represented often by poor peasants. As time increased however and trade sprouted 

together with banks, investments and arts, a new class had its birth: the middle class (or 

bourgeois
48

). With time merchants and bourgeois would have gained more and more 

significance and power, sometimes acquiring more wealth and by reflection, cultural 

means, compared to nobles and kings. It is precisely within this framework that the figure 

of the philosophers of the 1600s and 1700s worked, revisiting and breathing more life on 

the debate of rule of law and rule by law.  

 

1.2 Rule of Law during the enlightenment: Hobbes, Locke, Montesquieu 

 

Compared to the classical thinkers like Plato and Aristotle, the reasoning behind the 

exploration of law and rule of law was slightly different during this time frame. If the 

ancient philosophers started from questions of virtue, honour and the different 

organisations of the state, the new ones asked themselves more about the concept of 

liberty
49

, and how it tied into the different social structure of the time, perhaps a heritage 

of the rigid classism of the middle ages. The birth of a middle class closing the gap 

between nobility and peasants was quite often the philosophical framework in which 

many of these thinkers wrote, discussing at length the nature of society and preservation 

of said liberty, perhaps precisely because freedom was until then curtailed by the 

existence of institutions such as the Crown and the Clergy. In this view, the work and 

exploration of the concepts regarding rule of law can be seen as the desire to obtain and 

maintain this liberty
50

. 

The first of the philosophers to be analysed is Hobbes, who is a controversial figure in the 

framework of the development of the Rule of law, since he proposed a fairly unique view 

of the world which was quite counterintuitive, and sometimes even critical, of the way we 

tend to look at the concept with modern eyes. Much of the reason behind this is that he 

challenged the assumption that a state of law was to be considered achieved only if 

everyone was treated equally in the eyes of law. Just like Plato, Hobbes held the idea that 
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the law could not be a set of rules that were written and blindly applied; they had to be 

embodied by somebody: the sovereign
51

. Constraining the sovereign to a set of laws was 

to be deemed equal as limiting the application of law itself. The sovereign had to possess 

coercive powers and apply them in an asymmetric way upon the rest of the population
52

; 

without this absolute authority, the structure of the state would have crumbled, together 

with its properties and freedoms. The philosopher tried therefore to justify and present the 

ideal state as the one where there is a clear distinction between authority and citizen, or in 

other words and absolute monarchy.  

For this view of the state of law, Hobbes is sometimes considered to be incompatible with 

constitutionalism and our modern understanding of rule of law: the social contract he 

proposed was radically different and seemed to mimic the same criticism gave thousands 

of years before by Plato regarding the right to apply written law in an ever changing 

world. The natural continuation of Hobbes’ arguments was such that he inevitably refused 

and contested the potential existence of separation of powers. If the law has to be centred 

in single individuals and it is not desirable to constrain them then no system of checks and 

balances can exist
53

, those holding power will never be put under scrutiny from some 

other form of authority other than themselves.  The commentators on Hobbes divide 

themselves here because some actually claim that the philosopher was not proposing an 

unconditional defeat in front of any form of authority for a matter of principle. What he 

was actually suggesting was that these higher structures keeping in check the people 

holding government were not necessary since the arrangement of the state of law where 

only criminals are punished through an absolute authority was simply the most natural 

and convenient
54

. This is why understanding what freedom actually meant in the mind of 

the philosopher is paramount.  
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In his interpretation, freedom meant being free from obligation or constraint of 

movement
55

, this extended to every object but also to any man and the types of activities 

he was carrying out. The free men in Hobbes’ thought is the man who is not in shackles, 

intended in their physical sense (and therefore is both free to move and carry on his 

activities in the form of work), and the man who is not obliged to do something (a 

decision is always given to him). The lack of freedom meant imprisonment or restriction 

of movement and it was therefore not possible for a sovereign to realistically threaten 

every person of imprisonment and curtail their freedom, since this would mean dire 

inefficiencies in the system which would have also ensured revolts. The natural 

conclusion of this argument is that the state in which the sovereign targets only criminals 

with the complacency of the people accepting his higher authority on the matter is the 

most efficient one, and for this reason nature will reward the state abiding to these 

concepts. When the government acts in such a way that curtails the personal freedoms of 

the individual for no reason, the pact between the sovereign, government and people 

comes less, which will inevitably make everything revert to a more natural state. The 

nature itself of law is such that it will not be sufficient to keep the peace in the political 

entity. According to Hobbes, laws will always be impossible to be interpreted beyond 

shadow of doubt, and the desire to apply it more favourably towards somebody will 

inevitably generate conflict, which will defeat the purpose itself of the law
56

.  

It is therefore now possible to see why Hobbes’ arguments are considered to be so 

controversial when dealing with rule of law. We can find distrust in the law intended as 

instrument to resolve societal conflicts, but also in the idea of separation of powers, 

preferring to place all the authority into single human entities. However what is clear in 

the mind of the philosopher is the recurrent thought about the society of rules and 

authority being the most naturally efficient and therefore convenient, his ideas would 

have later been commented by Locke and Montesquieu, who focused greatly on the 

concept of liberty through rule of law and separation of powers.  
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John Locke, father of modern liberalism
57

, explored the ideas of law and exercise of 

power at length in his treaties
58

. The importance of law as cornerstone of the state was 

stressed (on pact that laws were universal and known by all). Laws and constitutions were 

found to be the foundation itself of the state
59

, if created and written by free individuals. 

The individual is free when he is able to dispose of his wealth as he prefers, and his 

freedom does not overstep the one of other individuals. The state to which it was 

necessary to aim was a “state of nature”
60

, in which no other man may arbitrarily 

constrain the other or make attempts at his property. The government was seen as having 

a paradoxical type of relationship with the state of nature. Since the state of nature takes 

into account all the different possible views of individuals, and limits itself to resolve the 

conflicts that arise between them, there can be no real right or wrong, no real judgement. 

In this sense, the only free form of government can be the one created and instituted by 

free men, who seek to enlarge this freedom, since they will be the only ones protecting 

this particular interest.  

The rationale that was behind the existence of law and its importance in society was 

different when put in comparison with Hobbes. According to Locke the natural state of 

mankind was radically more benign. Naturally, men will tend to pursue their activities for 

their good and negative intervention is represented either by other individuals seeking to 

limit their liberties or governments enacting laws curtailing them. There is here a formal 

requirement and distinction between good laws and bad laws. Good laws are clearly 

promulgated laws applied by judges while bad laws instead are born out of the arbitrary 

will of the sovereign who figures them on the way
61

. As it is peculiar for the libertarian 

thought, much of the effort is aimed at shielding the individual from the desires and 

unpredictability of other individuals, laws making no exceptions. 

In this sense, the ideas of Locke about the nature of humanity and the state can be 

considered a step forward towards the concept of rule of law that we have today, but they 
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still lack a considerable amount of features. First of all, Locke did not prescribe an entire 

separation of powers; the legislative and executive branches were separated but not the 

judiciary
62

. Other thinkers like Marx heavily criticised the thought that only “free men” 

should have been able to participate in the political life of the state and vote
63

, since the 

definition provided by Locke was actually restricting a good portion of the population 

from participating in the governmental process. It is maybe for this reason and this 

distinction between men and free men that Locke did not advocate for another essential 

feature of rule of law as we intend it today: protection of human rights
64

. Whatever be the 

case, we still have to credit the philosopher for his contribution, found in this concept of 

freedom that stems from nature in the eyes of the law. Even though in nowadays terms it 

might be seen as a limited view since it takes into consideration mostly property without 

delving into its peculiar human component, it still represents a significant addition to the 

concept. What is interesting to denote here is that even though Locke promotes Rule of 

Law giving it primacy as the cornerstone of society, he also does not entirely encourages 

obedience to the law for the sake of it, unlike for example Hobbes or some of the classical 

philosophers. What he argues is that the judiciary sector could indeed make mistakes; 

therefore the best possible solution was to avoid placing all the power in the judiciary 

sector itself. What this betrays is a more rudimentary desire for a system of separation of 

powers and checks & balances. Elaborating more in detail about these concepts, we can 

find Montesquieu.  

His work focused on the separation of powers, proposing for the first time a division 

resembling our modern system, where the judiciary was independent from the executive 

and legislative power
65

. According to the philosopher a state was to be considered free 

only if its citizens were free, but freedom did not mean being able to do whatever pleases 
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the individual. Freedom can be exercised only if our actions do not curtail the freedom 

enjoyed by others. What this means is that we can find true freedom only in a system 

where laws are well defined, and where they prevent any individual and institution alike 

to step over the rights and personal freedoms of others
66

. The main contribution of 

Montesquieu in the development of the concept of rule of law is a by-product of this 

reasoning, if it is true that freedom can only exist where law is present preventing the 

actions of others from curtailing our agency, the same must also be true for institutions. In 

a system where law is upheld, institutions must have clear and well defined boundaries in 

which they operate, verifying the legitimacy of their actions by controlling each other, or 

in other words, a check and balances system. Separating executive, judicial and 

legislative powers was the only way to achieve this desirable state of freedom
67

.  

What it also meant was that the best possible form of government did not necessarily 

exist, a monarchy could have easily been more liberal and better guarantee the rights of 

its citizens compared to a republic that did not possess instruments in its constitution 

shielding from potential and dangerous shifts of authority. Democracy was not 

necessarily by default a state that prevented the insurgence of tyranny, and therefore not 

necessarily the most free of states
68

. The separation of the judicial power from the 

executive power was fundamental, this was true not because independent and stronger 

judges would have upheld better the public moral and virtue, but because it was necessary 

to prevent the abuse of power and the conflict of interest with the people actually running 

the government and exercising power
69

. Montesquieu also elaborated on formal aspects of 

laws and how they represent a shield from unfair authority. The best laws were those that 

were the most complex, describing with detail any possible situation and therefore 

pondering carefully what was right and what was not. The relationship with formal 
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writing of the law and authoritarian governments was stressed, highlighting how tyrants 

tended to work on general lines, applying laws in an unfair way.  

We can therefore see how in the philosophical thought of this timeframe, freedom is put 

as the central aim of the individual. And it can be achieved only through a state of law 

and rules not only constraining the population, but also the government and the different 

powers that it was representing. Full freedom and therefore the ideal state of society could 

have been achieved only if both the institutions and the population submitted to a set of 

constraints and reviews regulating their activities, making sure that the actions of nobody 

were reaching over the freedom of others.   

 

1.3 Rule of Law in the modern thought: Dicey, Hayek, Fuller, Raz, Bingham 

 

Following the historical period in which philosophers like Locke and Montesquieu 

worked, with the coming of the 19
th

 century a new world came along. The old institutions 

of monarchy, nobility and clergy were challenged for the first time
70

, and the birth of new 

entrepreneurs was fostered by the opportunities brought by the industrial revolution. 

These two phenomena, put in parallel, gave life to the political situation of the 19
th

 

century, where European populations and production capabilities increased dramatically. 

This brought the birth of nation states as we intend them today, and the phenomenon of 

nationalism itself. The end of the period would have only arrived during the 20
th

 century; 

nationalism, coupled with the capability of mass production resulted in the first World 

War, which would have brought to a tragic end this moment of great technological and 

social advancement defined by relative peace which, for example in France, is still 

referred to as “la belle époque
71

”. In the years that followed the world was divided 
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between totalitarian states which were defined by fascist or socialist ideologies and 

democratic states that were based on the protection of human rights. While the fascist 

type of state came less following the end of the Second World War, the Soviet Union still 

lingered until the end of the century. In the end though, the democratic organisation of the 

state characterised by protection of human rights and representative institutions became 

the most widespread, constituting the majority of nation states in the world
72

. It is within 

this framework characterised by widespread growth and change in the 19
th

 century, and 

democratic and totalitarian conflict in the 20
th

, that this last group of thinkers credited 

with contributing to the idea of rule of law can be found.  

 

The first thinker to analyse here is Dicey
73

. In Britain during the 19
th

 century there was a 

significantly different legal tradition compared to the rest of continental Europe. Ever 

since the civil war of the 17
th

 century and the victory of the parliamentarians, civic 

liberties, rule of law mechanism and systems of checks and balances were taken for 

granted
74

. Legal matters were dealt in a more modern way compared for example to 

France or Belgium which relied on a more central type of government
75

. Even though the 

rule of law was one cherished legal British tradition, it was never really part of the 

political and legal discourse, since it was taken for granted and nobody tried to codify it 

trying to provide a general definition. Dicey’s contribution is therefore precisely this: he 

defined a series of formal constraints that in his opinion constituted the cornerstone of the 

rule of law. The importance was first of all stressed on the presumption of being equal 

under the eyes of the law; and that the paramount objective was to guarantee the liberty of 

citizens. In the case of Dicey what this meant was that a citizen could be free to do what 

he pleased as long as it was not stated otherwise within the code of law.  
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The argument was articulated within three main principles. The first and most important 

states that “no man can be made to suffer in body or goods except for a distinct breach of 

law established in the ordinary legal manner before the ordinary Courts of the land. In 

this sense the rule of law is contrasted with every system of government based on the 

exercise by persons in authority of wide, arbitrary, or discretionary powers of 

constraint.”
76

 

What this means is that first of all, if a law is not written and the infraction is not 

considered in the code, it should not be possible to punish an individual because it would 

be a breach of the state of rule of law. However from this also stems another point: judges 

should not have any discretionary power on how to exact judgement. Courts should only 

be instruments of law and not arbitrarily choose what to do and who to punish. The 

second point instead revolves around equality
77

: in order for the system to function, no 

member of the state has to be considered above the law, and this is true both for the 

citizens and the government officials, including judges and such. In the third point he 

states that law can be considered the whole of “judicial decisions determining the rights 

of private persons in particular cases brought before the Courts
78

. What this means is 

that even though the written basis for the legality of the state has to be found in the 

constitution, the legal spirit of the state also has to be found in its conventions, previous 

judgements and sentences. This last point is particularly referred to England, Dicey 

thought that in the commonwealth personal liberties were upheld in a better way 

compared to many states in central Europe, and the reliance on previous cases and legal 

customs is a feature particularly present in the common law system, upon which Britain 

was based. In this sense, he explicitly states a preference for this legal system compared 

to the one present in continental Europe (civil law). 

Even though Dicey described and provided a first comprehensive definition in a modern 

sense of the rule of law and what made a state abide to the rule of law, some 
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commentators argue that this is still a too simplistic view
79

. The criticism is mainly aimed 

at the first point. If we can assume that all citizens should be under the law in a 

presumption of freedom (meaning that the law only sets the boundaries out of which they 

cannot act), it is also true that the opposite reasoning could be applied to government 

officials and judges. In order to truly uphold the rule of law and prevent arbitrary 

unlawful decisions, these officials should exercise their powers only within the limits set 

by the law.  

Despite these concerns, Dicey can be credited for providing the first scientific definition 

of rule of law, and not only that, the popularity of the term and its importance in the 

modern legal discourse can be attributed to him. Part of the reason that drove the jurist to 

explore the concept was his personal concern about the erosion of rule of law at the turn 

of the century
80

. According to him, governments and their expansion of the social welfare 

system constituted an abuse of the rule of law, also their actions started to become so 

much complicated that effective review of legislation could not be made in normal courts, 

but only in special tribunals, which violated his first principle. On these last aspects the 

next thinker, Hayek
81

, would have provided his point of view. 

Just like Dicey, he thought that there had been an administrative backsliding of the rule of 

law in Britain. The notion of legal liberty for him was mainly aimed at shielding citizens 

from potential abuses of the government: the boundaries within which the government 

could exercise its coercive powers had to be very well defined and known, or in other 

words predictable. Also, just like Dicey, his contribution in the field of rule of law 

revolves around the identification of three aspects of law necessary to achieve a state 

governed by the rule of law: a law has to be general, equal, and certain.
82

 What is meant 

by this is that a law must be applied generally to everybody infringing it, without making 

distinctions between groups; equality is the same reasoning only related to the individuals 
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and not whole groups; certainty is the requirement that there must be the certainty the law 

will be applied in a foreseeable, reliable and non arbitrary way. These ideas of generality 

and equality also developed into controversial views about the organisation of the state, 

like aforementioned Hayek was against redistributive justice and he considered the 

welfare state that was starting to be built by more progressive parties a violation of the 

rule of law
83

. Such a harsh view was motivated by the example acquired from the socialist 

states in Eastern Europe. Hayek could not avoid noticing how despite the redistributive 

principles applied under the Soviet Union; the average peasant was much poorer and less 

protected compared to the poorest community in any western democracy. The idea he 

developed was therefore the one that by accounting for income and social inequalities 

what was being actually done was attributing moral components to the population, 

claiming that some people were more or less deserving of wealth and therefore, making 

them unequal in the eyes of the law
84

. This inequality in the eyes of law produced the dire 

inefficiencies of the socialist states, and together with them also the gross violations of 

human rights. In this sense Hayek puts all of his trust in the three principles of law he 

identified, which excluded redistributive measures of wealth
85

, which put him on one 

extreme end of the spectrum. 

Considering Hayek’s national background and the timeframe in which he operated, it is 

no surprise to realise that both the totalitarian systems and the Second World War had a 

profound impact on his ideas. He took notice of how during wartime the law was bent in 

order to concentrate all the efforts and resources of the common goal of achieving 

victory
86

. By reflection, during peacetime, the goal of the state was not to manage its 

citizens, forcing them to do anything and intruding in their private life, but only to create 

a framework, a canvas that defined the maximum scope of the activities that could be 

undertaken in order to protect and safeguard the general peace and freedom in the state. 

We can therefore see how in the mind of this thinker the general rules governing society 

indeed changed drastically depending on the context. The “goal” of society can be 

different, but the rule of law provides a framework upon which every citizen can act, 

provided the system possesses a series of constraints of generality, equality and certainty. 

In this sense, few people placed as much trust in the concept of rule of law as Hayek, the 
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reason why his role is so important and why he defined rule of law as the cornerstone of 

the state is apparent. 

Looking at more recent days, we can finally come to contemporaries like Fuller
87

. 

According to him, the government and its laws had the unique capability of being able to 

cover the gap between positive law and natural law
88

. In his text “the morality of law” he 

explored the relationship that existed between the two concepts reaching some 

conclusions about the nature of rule of law and its relevance in achieving a morally sound 

state.  

The main point of the argumentation of the philosopher revolved around the fact that the 

legal system naturally tended to steer towards what was considered to be just, moral and 

fair
89

, on pact that it possessed certain formal constraints. These formal constraints for 

legality ensured the state of rule of law and its stability, which in turn with time would 

have resulted in natural or morally fair laws. He articulated therefore his requirements for 

legality in eight points
90

. He claimed that laws should be general: just like Hayek said, 

however this did not mean that the law could not be applied to some specific groups, if 

for example a law prescribing military conscription targeted only men, this did not 

necessarily infringe the generality principle. Law should also be promulgated, meaning 

that the access to information regarding it should be readily available; prospective, 

meaning that it should prescribe how to act in the future and not punish for the past, 

meaning that its main aim should be to guide the behaviour of citizens; clear, meaning 

that people should be able to understand what is legal and what not; non-contradictory, 

laws cannot contradict each other; laws should not ask the impossible; and finally law 

should be constant and not change all the time, this is particularly relevant given the fact 
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that constant laws are more likely to be natural laws, or in other words abiding to a 

morally universal code, the reason is that in the eyes of Fuller morally unjust rules will 

always be hidden from the population since morality is universal and the public once 

exposed to unfair acts will inevitably ask to change the law. In this sense, the longer a law 

has remained constant, the more it is likely it is to be right. The final requirement is that 

the way laws will be applied by judges and the rest of the system must be congruent with 

what prescribed in the written statutes, judges who arbitrarily apply laws how they see fit 

could singlehandedly make the whole system crumble. The contribution to Rule of Law 

by Fuller is precisely found in the identification of these characteristics, because they can 

also be identified as an implicit pact between law makers and citizens.  

As explored until now, many philosophers and thinkers explicitly stated how law and the 

state of law was to be preferable to the one without laws since in that case everyone 

would start acting according to his or her own right hindering other human beings. Fuller 

however can be credited for identifying into practical points what will make the legal 

system stand. Generally speaking, what is relevant for a state in which the Rule of Law 

reigns supreme is an implicit pact that exists between the citizens, government and 

lawmakers. If law makers start applying the law in a way that is perceived as unfair (like 

applying it retroactively or more severely than what prescribed), then the trust of the 

citizens will come less and they will stop respecting the laws. If members of the 

government are processed in a different way compared to the citizens, they will start to 

disregard the law and so the state of rule of law will come less because the principle of 

generality is breached. Not only that, law itself must abide to a series of constraints of 

clarity in order to be respected by the citizens. If any of the eight points described by 

Fuller comes less, then we could expect an increased distrust in the legal system which 

will inevitably lead towards a backsliding of the state of rule of law.  

The moral value of the rule of law was contained precisely in this aspect
91

: if the law is 

applied in a formally unfair way, the citizens will stop respecting it and become 

disconnected with the legal system. The ultimate goal is to create this pact between 

citizens and institutions by abiding to the formal constraints of law, because in doing so, 

by their own nature the legal system would have naturally pointed towards natural laws. 

The work of Fuller is particularly relevant because just like Hayek he was one of the 
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thinkers who worked in times more recent to ours, and therefore could provide his view 

keeping in mind the “abuse” of rule by law characterised by dire instances of cruelty. 

Suffice to think about the totalitarian systems of the 20
th

 century, where the whole legal 

state justified genocide; or the institution of slavery in the United States or Apartheid in 

South Africa. 

It is perhaps precisely because of these events that we can find also another side of the 

argument that prefers to not assign any moral value to the rule of law. To this school of 

thought it is possible to find modern thinkers such as Joseph Raz
92

. Looking at the 

unfairness of the past, he reckoned that the rule of law was simply like an instrument
93

: 

the formal constraints only determined whether or not it was sharp and functioning, 

however how it was used was entirely in the hands of the governors. In this view, the law 

and state of law do not possess any moral characteristic per se, and what it means is that 

also totalitarian systems could have been deemed to be governed under the rule of law. 

Raz finds that the rule of law was very well respected in many of these extremes 

instances, and used it as empirical proof of the lack of moral values correlated with the 

respect of rule of law.  

Delving even more into the present, we can also find one of the most modern conceptions 

of rule of law that tried to correct and account for the problems raised by Raz. This is the 

interpretation and definition of rule of law that is given by Lord Bingham. In his 2010 

book “The Rule of Law”
94

, he articulated the points and constraints necessary for a state 

to abide to the rule of law. His final conclusion revolves around the fact that a state had to 

indeed respect certain fundamental representational and humanitarian values, because 

otherwise, the rule of law could have been considered to be achieved.  

Just like the contributors analysed up until now, Lord Bingham identified a core principle 

around which rule of law was based, followed then by eight principles which he 

considered to be fundamental. The core assumption states that “all persons and 

authorities within the state, whether public or private, should be bound by and entitled to 

the benefit of laws publicly and prospectively promulgated and publicly administered in 
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the courts.”
95

; while the eight principles could be summarised as follows: 1)The law must 

be accessible, intelligible, clear and predictable; 2)Questions of legal right and liability 

should ordinarily be resolved by the exercise of the law and not the exercise of discretion; 

3)Laws should apply equally to all; 4)Ministers and public officials must exercise the 

powers conferred in good faith, fairly, for the purposes for which they were conferred – 

reasonably and without exceeding the limits of such powers; 5)The law must afford 

adequate protection of fundamental Human Rights; 6)The state must provide a way of 

resolving disputes which the parties cannot themselves resolve; 7)The adjudicative 

procedures provided by the state should be fair; 8)The rule of law requires compliance by 

the state with its obligations in international as well as national laws. 

What is probably the most interesting point to denote here, which is contrary to the 

interpretation given by Raz, is the one stated in the 5
th

 point. According to Bingham, it is 

not possible to achieve a state of rule of law without the presence of an adequate 

protection of human rights. In his 2010 book, Bingham also provides a list of the human 

rights that he considers to be fundamental, including rights such as life, prohibition of 

torture, slavery etc
96

. The reasoning behind the identification of these constraints is of 

purely moral character that probably puts Bingham in the section of the legal 

commentators believing in natural law. It is possible, according to him, to identify some 

fundamental laws restricting immoral practices that are universal for all human beings, 

without regarding to their ethnical or cultural upbringing. These fundamental rights and 

laws, should be included in a definition of state in which the rule of law is achieved, 

without them, this is not to be considered possible.  

Due to this interpretation and the inclusion of human rights, Bingham can certainly be 

included among the most modern commentators who attach a thicker definition to the 

concept. These thicker definitions include many substantive aspects of moral character 

that can have concrete repercussions on the adherence to the state of legality itself. 

We could therefore claim that especially in the modern debate, there seems to be a 

distinction between those who attach only a formal/procedural aspect to the rule of law, 
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identifying the requirements it must have in order to function, and those who instead 

attach substantive aspects of morality to it. 
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2. Aspects of the Rule of Law 

 

Once reviewed the different thinkers and philosophers who contributed to the 

development of “Rule of Law”, it is possible to come to a series of conclusions regarding 

the nature of the concept. 

First of all not everyone identified the state of rule of law (intended as the existence of 

formal, written constraints) as entirely positive. For example one of the most important 

and durable critiques was the one advanced by Plato
97

, who identified written rules and 

their blind application as not beneficial. People, times and circumstances changed 

constantly and therefore constraining the legal system to something abstract such as 

written laws meant exposing it to exploitation on behalf of individuals who did not 

necessarily have good intentions. On the same line of thought there is also Hobbes
98

. We 

could consider his arguments similar to those of Plato; just like the classical philosopher 

was worried about constraining the legal system, Hobbes thought that morality and law 

could only be interpreted by other human beings, and constraining them would have 

meant constraining the administration of law. For this reason he did not identify equality 

as a positive aspect, on the contrary, limiting the ruler would have meant limiting his 

capability of giving judgement and promulgating rules, which would have limited 

therefore his capability of punishing criminals.  

Still, the majority of philosophers, jurists and thinkers identified the rule of law as one of 

the most important requirements to the foundation of the state. There only seems to be a 

distinction, especially in the more modern definitions of rule of law, between those who 

attach only purely formal/procedural value to the concept, and those who instead attach 

another layer of morality, or substantive aspects to it
99

. 
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2.1 Formal and Procedural aspects 

 

The first layer that is identified is precisely this formal/procedural layer, or in other 

words what are the characteristics and the features to which laws and legal systems must 

abide in order to be recognised as systems governed by the rule of law. This first layer is 

generally undisputed and is present in all the thinkers reviewed until now (exception be 

made for some rare cases already discussed above). The formal and procedural 

dimensions of law are not only important in determining which state may claim to be 

governed by laws, but also to assess the stability of the system. We could claim that the 

rule of law could be self sustaining, meaning that the more procedural and formal 

requirements it abides to, the less likely it will be a serious backsliding.  

Already from Aristotle, the majority of philosophers recognised the need for a body of 

laws that was clear and constant, trying to attach a series of attributes to it in order to 

reach a comprehensive definition of when this body of laws could have been considered 

reliable and durable. If we look for example at Dicey we can find a first modern 

definition of the idea, consisting in qualities of supremacy of law, equality, and 

predominance of legal spirit. However perhaps the most important definition of legality is 

the one proposed by Fuller identifying the fundamental eight characteristics that the law 

and the system should have in order to function properly and remain stable (in the sense 

that a backslide of the rule of law should not be expected).  

Generally speaking, recurring themes regarding requirements for the rule of law can be 

found in separation of powers and the institution of checks and balances systems, 

preventing a drift of authority at the legislative, executive and judicial level. Laws and 

lawmakers also have to abide to a series of constraints when performing their duty, for 

example already Locke or Aristotle identified a difference between good laws and bad 

laws, good laws being those that were thought out the most, identified all the different 

possible cases and provided a clear guideline within which citizens, government and 

institutions could act. This is also contained in many of the points identified by Fuller, 

laws should be clear, promulgated, non contradictory and they must not ask the 

impossible. One final point is equality, even though here the argumentations become 

more complicated. For example Dicey was criticised in claiming that everybody should 

be seen in the same way in the eyes of the law, government officials and judges carry for 
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example much more responsibility, and therefore cannot be put on the same exact plane 

as the rest of the citizens. This can also be found in the formal constraint of generality 

proposed by Fuller, even though law should be general and not make distinctions it is still 

generally accepted that the population might be divided in groups, like for example male 

and female, young and old, rich and poor etc. Many laws are promulgated under the 

existence of these differences, it is sufficient to think for example about the 

aforementioned conscription rules targeting only men, but the same argument could be 

made about the welfare system and redistribution of wealth, which is precisely what 

Hayek did.  

Generally speaking, the formal and procedural aspects of the rule of law have some 

wiggle room of interpretation, and therefore are seen in a more or less strict way 

depending on who analyses them
100

. Some can interpret the application of rule of law as 

being simply the way with which the government exercises its authority, which sends us 

back to the concept of Rule by law instead of rule of law, while others interpret it as the 

existence of more and more stringent formal requirements, which inevitably entice a 

variety of moral constraints as well, such as is the case with the welfare state, once 

reached a certain point. 

 

2.2 Substantive aspects 

 

More controversial is this second class of aspects since different thinkers, international 

organisations and legal systems identify a variety of values to be attached to The Rule of 

Law. The reasons behind this are of two possible natures. Either there is a moral 

component that makes them claim without these substantive aspects we cannot really talk 

about states governed by law, or there is a logical assumption that without these values 

the state of rule of law will cease to exist since the lack thereof would mean the violation 

of some formal aspect.  

Let us for example think again about Fuller, who attaches a moral component to the 

existence of laws, explaining how with time the system will naturally steer towards what 

can be considered human and fair. One of the principles of legality is the generality 

principle that describes how the law cannot target specific groups of citizens, the extent 

                                                           
100

 See Tamanaha B. (2004) 



37 
 

however to which this is true is debatable and depends from state to state as previously 

explored. Similarly, many other rights that do not pertain to the aforementioned formal 

and procedural constraints are up for debate. We could find values such as the protection 

of property, contract, privacy all the way to substantive equality, welfare and protection 

of communities. As it possible to see, it extremely hard to provide a clear, measurable 

definition of substantive aspects and therefore the extent to which they are relevant is 

entirely up to the individual or the organisation. Even thinkers who wholeheartedly 

believed in the importance of rule of law refused the introduction of substantive 

constraints related for example to social welfare. Raz is found at the extreme of the 

spectrum, thinking that it is not possible and not even right to attach any substantive 

component to the rule of law, since it should be considered as a simple instrument. In 

order to find controversial examples highlighting this problem it is not obligatory to think 

about totalitarian extremes of the 20
th

 century but just for example about China or Iran. In 

China there is a lack of democratic values but still the country is clearly governed by a 

stable system of laws, the same could be said for Iran even though with a disregard for 

human rights, could we therefore really claim that China or Iran are states governed by 

the rule of law? According to Raz yes, the protection of these rights is unimportant, 

however this is not the case for all institutions. What is necessary to do in this case is take 

a look at all the different global actors, since everyone has a different definition of rule of 

law. For example the UN defines it as “a principle of governance in which all persons, 

institutions and entities, public and private, including the State itself, are accountable to 

laws that are publicly promulgated, equally enforced and independently adjudicated, and 

which are consistent with international human rights norms and standards. It requires 

measures to ensure adherence to the principles of supremacy of the law, equality before 

the law, accountability to the law, fairness in the application of the law, separation of 

powers, participation in decision-making, legal certainty, avoidance of arbitrariness, and 

procedural and legal transparency.”
101

 As it is possible to verify, the UN introduces 

substantive constraints in its definition, requiring the law to be consistent with 

international human rights and standards.  

Another example could be the one provided by the World Justice Project, who divides 

rule of law into four main aspects of: accountability, just laws, open government and 
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accessible and impartial dispute resolutions.” Pertaining to the second aspect, there is 

again an explicit reference to laws that “are clear, publicized, stable, and just; are 

applied evenly; and protect fundamental rights, including the security of persons, 

contract and property rights, and certain core human rights.”
102

 The definition here is 

even more stringent compared to the UN, including property and contract rights, echoing 

also the remarks of former chief of justice in south Africa Arthur Chaskalson who 

claimed how:” Without a substantive content there would be no answer to the criticism, 

sometimes voiced, that the rule of law is “an empty vessel into which any law could be 

poured”.  

What we can claim in conclusion, is that whereas formal and procedural aspects are 

undisputed, substantive aspects are much more controversial and vary depending on the 

personal interpretation of the individual or the institution taken into exam. The difficulty 

to identify these substantive aspects is precisely why so many international organisations 

explicitly describe them in their own definition of rule of law. When it is necessary to 

define whether or not a state has breached the state of rule of law therefore, it is necessary 

to look also under which specific system it is acting, and what is its definition of rule of 

law, reason for which in the scope of this dissertation the rule of law framework within 

the EU will be analysed.  
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3. Rule of Law in the European Union 

 

The passage that brought the rule of law from the national to international scope has been 

a gradual one. In the 18
th

 century with the birth of the different republics and democratic 

states known today, we have also witnessed the progressive introduction of greater rights 

defending the private citizen and framing national activities in a context of checks and 

balances. Among the many foundational documents prescribing aspects related to the rule 

of law we can for example find the aforementioned “Declaration of rights of the man and 

the citizen (1789)”, or the “American Bill of Rights(1791)
103

”.  

Even though these documents acted exclusively within the borders of the national state 

they were conceptualised to be universal and with time, more and more treaties would 

have become binding in the international scenario guaranteeing similar rights. 

Paradoxically, the most important element driving this process at its very beginning was 

conflict
104

. Western States starting from the 19
th

 century would have subscribed to 

international rules governing their conduct in times of war, such as for example the 

Geneva Convention
105

. This last was a first example of international regulations that 

would have been upheld by supranational bodies, acting insofar as the authority that was 

delegated to them.  

The natural continuation of this process of delegation was the arrival and expansion of 

international organisations (IOs)
106

 reaching unprecedented levels of relevance in the 

political scenario. The importance of this process is quite tangible considering their 
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primary role in coordinating the activities of states, sometimes even complementing and 

substituting their authority
107

. Suffice for example to think about the UN and all its 

different bodies
108

, NATO or the WTO; all stark examples of the importance of this new 

type of actor. All these different structures were born during the course of the last 

century, achieving primacy after the end of WWII.  

The importance of Rule of Law in the context of building these different international 

associations cannot be understated. What is important to notice is that their own existence 

was made possible by the gradual and progressive subscribing to supranational rules 

governing the relationship between their different members. Therefore, together with the 

already extensive presence of national laws, the last century also witnessed the creation of 

jurisprudence in the set of global or international laws governing said relationships
109

. 

The main mechanisms driving this process were represented by the gradual delegation of 

jurisdiction to international bodies which slowly created a set of precedents clarifying the 

application of international treaties. 

International law, unlike national law, was still being figured out and is in part still in a 

constant process of evolution and change. What safeguarded the evolution and creation of 

these organisations was precisely the presence of rule of law in the state, without which it 

would have not been possible to effectively be members of the global and regional 

communities. By all means and purposes, the rule of law was necessary as the 

foundational brick or primary basis upon which to build all the different International 

Organisations
110

.  

With time, as they expanded their size and scope, the need to be governed by principles 

such as separation of powers, became primary. IOs created internal bodies such as courts 
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and parliaments in order to mimic these premises, creating a situation where the rule of 

law was the foundation over the interpretation of international treaties. This is possible 

only through the presence of a state of rule of law in the national country as well, reason 

for which in the different IOs these concepts have been gradually required and applied as 

time progressed. 

Among all these different IOs it is possible to find also the European Union, which 

radically changed the political scenario in the old continent by creating a new framework 

of rules, instruments and institutional bodies to which all its members must abide. Given 

the fact that both Poland and Hungary belong to the EU, in order to verify and assess the 

rule of law backsliding that took place in the past years it is necessary to understand the 

interpretation and requirements that the EU gives to the rule of law, together with the 

tools and instruments used to monitor and enforce it. As explained in the previous section, 

despite a general universal definition of rule of law, formal and substantive requirements 

vary depending on the state or IO taken into consideration, therefore an analysis of the 

history of this value inside of the union is in order, together with the mechanisms 

regulating it.  

 

3.1 Milestones in the adoption of Rule of Law 

 

The history of rule of law in the framework of the EU is a fairly long one, despite the fact 

that this value was not explicitly quoted and defined in its treaties up until recent times
111

. 

This explicit reference was only made in 1986 with the case of European parliament v. 

Les Verts, only to be then enshrined in the Maastricht treaty during the 90s
112

. Looking at 

the whole history of the union however, we can say that the concept was actually already 

present before the 80s and 90s, even though in a much vaguer way. 

To proceed in order, it is necessary to remind that even though the EU as it stands today 

was built during the past three decades, the first iteration of the community can be already 

found with the formation of the “European Coal and Steel Community (ECSC)” in 1951, 

followed then by the institution of the “European Economic Community (EEC)” in 
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1957
113

. In the documents at the foundation of these two embryonic experiments which 

would have later become the modern EU there was already a first reference to the 

importance of law as the basis for the interpretation of the charters. In particular in the 

Paris treaty of 1951 and the treaty of Rome of 1957 the necessity to “use law as 

foundation for the interpretation and application of the treaties” was stressed
114115

. The 

review of compliance with the law was delegated to the European Court of Justice
116

, 

identifying therefore for the first time a supranational body capable of review of 

legislation. 

Following the birth of the EEC, a first expansion of the community that could initially 

count only on Italy, France, Belgium, Luxembourg, Netherlands and West Germany took 

place; now Denmark, Ireland and the UK
117

 joined as well. This expansion posed a 

variety of matters since up until then there was a disparity of opinions on what the 

community should look like; for example, some members like De Gaulle thought that the 

project should have only involved a restricted set of continental European Countries for 

economic purposes
118

. Due to these differences the need to identify a series of common 

European objectives and values became paramount to ensure a successful expansion.  

The declaration on European Identity of 1973 was redacted and signed in Copenhagen 

precisely for this reason. Its aims were 
119

 to “identify a common heritage, interests and 

obligations of the nine;” and to “take into consideration the dynamic nature of European 

unification.” Pertaining to this point, when defining the cornerstone of the European 

identity, there was an intention to ensure that the “cherished values of their legal, 
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political and moral order are respected
120

”; among the different standards that were 

listed, there was a reference to the desire to build communities built around “principles of 

representative democracy, of rule of law, of social justice”
121

. The significance of this 

document is obviously quite relevant given the fact that it represents the first time in 

which the rule of law, intended for its full meaning, is present inside of a text issued by 

the European community. This is particularly true also in light of the fact that together 

with democratic and social values also a reference to general human rights was made, 

which would have later been developed and included in the most recent treaties.  

We could therefore consider this to be one of the two major steps that ensured the full 

adoption of the value in the 90s, the second being represented by the aforementioned 

judicial case of European Parliament v. Les Verts.
122

 In this legal proceeding the French 

Green Party (les verts), contested the way in which funds were allocated to different 

political groups in the European parliament
123

. The money came from the same funds 

utilised for national parties, which gave an unfair advantage to some groups. The 

relevance in the context of the adoption of rule of law as fundamental value of the EU, 

stands in the fact that the mechanisms regulating these funds were issued by the enlarged 

bureau of the European Parliament
124

; however at the time it was not clear how to deal 

with a potential mistake made by this body.  

The issue of funding raised by the green party was reviewed on the ground of article 173 

of the EEC which states “The Court of Justice shall review the legality of acts of the 

Council and the Commission other than recommendations or opinions. It shall for this 

purpose have jurisdiction in actions brought by a Member State, the Council or the 

Commission on grounds of lack of competence, infringement of an essential procedural 

requirement, infringement of this Treaty or of any rule of law relating to its application, 

or misuse of powers.
125

” 

Due to what specified under art. 173 it was considered legitimate on behalf of the Green 

Party to raise questions over the fairness of budgeting, but also that the court had 
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jurisdiction over matters related to decisions regarding the Council and Commission, the 

Parliament not being included. The court decided that art. 173 was still to be applied due 

to the fact that: “It must first be emphasized in this regard that the European Economic 

Community is a Community based on the rule of law, inasmuch as neither its Member 

States nor its institutions can avoid a review of the question whether the measures 

adopted by them are in conformity with the basic constitutional charter, the Treaty.”
126

 

The importance of the judicial case cannot be underestimated due to the fact that it 

provides the first instance in which in an official EU legal sentence, the primacy of the 

rule of law is stated and used in order to solve a dispute. 

It is thanks to the documents of 1973 and the legal case of 1986 that rule of law would 

have finally been enshrined within the body of articles and treaties at the foundation of 

the EU. In 1992 the first version of the Maastricht treaty or Treaty on European Union 

(TEU) was signed, effectively closing the economic and political ties among the twelve 

countries creating the first modern iteration of the EU based on its two fundamental 

treaties (of Rome and on functioning of the European Union). In the first version of the 

TEU the rule of law was referenced in several articles. In particular, in article 130u
127

, the 

common objective of developing and consolidating democracy and rule of law was stated.  

It is in this period, with the reform of the TEU of 1997, that the first framework to assess 

compliance to the rule of law was created, article 7 was also created, which for the first 

time prescribed a form of sanctioning towards states found in breach of fundamental 

values of the Union
128

. 

Just like the document of 1973 was fundamental in achieving a successful expansion of 

the Union, the same can be said for the new standards introduced in the 90s. The EU 

defined in 1993 through its Copenhagen Criteria
129

the different characteristics that a 

European country had to possess in order to be found suitable to join the Union. These 

characteristics were articulated over three points, namely: “a functioning market 

economy, stable institutions guaranteeing democracy, the rule of law, human rights and 

respect of minorities; ability to take on the obligations of membership.
130

” The 
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importance of this framework has to be stressed, since it indirectly fostered the adoption 

of these values, and in particular the rule of law in many Eastern European countries.  

The adherence to the Union enticed a series of considerable economic benefits including 

the belonging to the common market area, and therefore the perspective of joining 

became very alluring. Official talks between Hungary, Poland and the EU for example 

started in 1997, only to be concluded in 2004 with the formal expansion of the Union
131

. 

In this sense, it is possible to claim that the need to meet the standards imposed with the 

Copenhagen Criteria significantly fostered and ensured the adoption of rule of law in all 

the countries involved in the expansion. The concept would have finally been perfected in 

the treaty of Lisbon, which represented a final step in stating the importance of the value 

as one of the funding principles of the Union. The foundation for the existence of rule of 

law now stands within art. 2 of the TEU (2007) which states:”The Union is founded on 

the values of respect for human dignity, freedom, democracy, equality, the rule of law and 

respect for human rights, including the rights of persons belonging to minorities
 132

“.  

Following the introduction and refining of rule of law as fundamental principle of the EU 

with the Lisbon treaty, a series of instruments would have been subsequently introduced, 

especially in the past decade, with the aim to address a potential backsliding of the rule of 

law. These series of measures would have been included in the so called “rule of law 

toolbox”, of which the most important feature is the rule of law framework, thanks to 

which it is possible to assess and act upon violations of the TEU. The whole of these 

instruments will be discussed in the next section. 

One of the main problems has been precisely the difficulty to pinpoint the meaning of 

rule of law inside of the union, and the result is that different legal commentators might 

have different opinions on the matter
133

. Generally speaking, a series of facts could be 

accepted as true; first of all, no specific definition of Rule of Law is present within 

national courts or constitutions of the vast majority of member states. This lack of 
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definition however does not mean that the rule of law is not a principle incorporated and 

respected within these different systems.  

This virtually universal recognition, defined also in all the different languages and 

political traditions of the states, corresponds to a series of ideas and principles that find a 

common ground and therefore represent the most basic foundation of the concept at the 

international level. For these reasons, even though we do not possess an exact definition, 

we can still draw the main points corresponding to the respect of rule of law as intended 

in the Union. The legal tradition has been built with time by the different sentences and 

opinions given by European courts, these points define the rule of law as a legal principle 

of constitutional value linked with democracy and respect for human rights; an umbrella 

principle with formal and substantive components; and a primary principle of judicial 

interpretation and a source from which standards of judicial review may be derived
134

.  

It is important to understand what defines these concepts. The main source is represented 

by the whole of legal sentences given in the past, which created a doctrine condensed into 

the main points previously described. Whereas democratically speaking no consensus has 

been expressed on the matter, the Court of Justice together with the Commission and the 

European Court of Human Rights provided over the years several instances in which 

different areas of the rule of law where gradually specified
135

. In particular for example 

the Court of Justice, which is tasked with the interpretation and application of the 

foundational treaties, recognized elements of the rule of law as principles of legality, legal 

certainty, protection of legitimate expectations, but also principles of proportionality
136

. 

These points provide us with a formal definition of the rule of law, that coupled with the 

previously listed areas of interest recognise some basic requirements for its presence.  

In conclusion of the argument it is also interesting to understand how exactly the rule of 

law is interpreted in the scopes relative to the Polish and Hungarian case. In Art.2 we can 

find the most basic assumption that the Union must be founded on the principle of rule of 

law, from which different other principles stem as by-products. Precisely in the 

framework of the legal dispute going on, a document issued by the commission helps 

                                                           
134 Ibidem 
135

 Grabowska-Moroz Barbara; Kochenov Dimitry; Closa Carlos, (2020)” Understanding the Best Practices 

in the Area of the Rule of Law”; Reconnect work package 8, deliverable 8.1 
136

 Ibidem 



47 
 

shedding light on which are these by-products
137

. Specifically “Those principles include 

legality, which implies a transparent, accountable, democratic and pluralistic process for 

enacting laws; legal certainty; prohibition of arbitrariness of the executive powers; 

independent and impartial courts; effective judicial review including respect for 

fundamental rights; and equality before the law.”
138

  

Going back to the previous chapter, this definition of the rule of law seems to include 

mainly procedural and formal aspects; however in the eyes of the Union they are simply 

instrumental in order to achieve more substantial aspects. “Both the Court of Justice and 

the European Court of Human Rights confirmed that these principles are not purely 

formal and procedural requirements. They are the vehicle for ensuring compliance with 

and respect for democracy and human rights. The rule of law is therefore a constitutional 

principle with both formal and substantive components. This means that respect for the 

rule of law is intrinsically linked to respect for democracy and for fundamental rights: 

there can be no democracy and respect for fundamental rights without respect for the rule 

of law, and vice versa.”
139

 In this sense we can now come to a conclusion, also thanks to 

the analysis of the evolution of the adoption of the concept in the treaties of the Union, 

what is the definition of rule of law in the framework of the EU.  

We can verify formal and procedural constraints that directly stem from the modern 

thinkers who identified them. The state of legality, just like Fuller suggested, must be 

guaranteed by transparency, non arbitrariness and certainty, coupled with general equality 

and effective review of legislation. However in the EU, just like for many other IOs, there 

is also an explicit reference to the existence of substantive aspects. The respect of human 

rights and democracy is particularly stressed. This was true in the process of expansion of 

the union but also nowadays with these instances of backsliding. Whereas these 

substantive aspects are not generally accepted everywhere, they are certainly within the 

borders of the Union; we can therefore conclude that in order for the commission or the 

external observer to assess a potential backsliding of the rule of law, the presence of both 

the formal/procedural and substantive aspects must be verified.  
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What is also apparent after having analysed the whole history of the introduction of the 

concept is the apparently great amount of time that was necessary before its full adoption. 

One of the reasons behind this is without a doubt the problematic definition of the 

concept itself. On the one hand, as it has been aforementioned several times, on a purely 

technical point of view defining the rule of law can be fairly hard, this is true due to the 

presence of thicker or thinner definitions that include substantive aspects or not. On the 

other hand though, there was also another layer of difficulty exclusive to the European 

Union that was a result of its international, multi linguistic character.  

Up until now, to express the concept in this dissertation the term of rule of law has been 

used, however, it was also necessary to translate it in such a way that it had the same 

meaning for all the member states. Rule of law is a terminology that is applicable first and 

foremost to the Anglo-Saxon constitutional and legal tradition; different states in Europe 

possess equivalent terms that however reflect their own historical tradition.  

For example, in Germany the term that is often used to identify the rule of law is 

“rechtstaat
140

” or “state of right”. This term was born during the 18
th

 century in order to 

provide an alternative to a more authoritarian state of police that only limited itself to 

apply laws, and in which power was centred only on certain individuals
141

. In this original 

conception of the state of right, the goal was only to subordinate these authorities and the 

citizens to a series of predefined constraints, since peace was already achieved; in this 

sense, only the citizens through their participation in the state could have provided the 

definition of these legal constraints. In the rechtsstaat there is not really a moral quality 

that is attributed to the laws that must be pursued, but more a technical framework 

regulating national life, putting it close to the more formal definitions of rule of law. 

In Italy for example, it is possible to find the analogous term “stato di diritto”, which 

became common in the legal discourse at the end of the 18
th

 century. Unlike Germany, 

the stato di diritto did not have an internal development that signalled a defined 

constitutional history, but was more an application of a foreign term. In this case, the 

point was not to assign moral characteristics to the legal system, but to identify its 

boundaries. It is interesting to see how in Italy for example, the stato di diritto was 
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generally considered to be achieved also in the fascist period
142

, returning to a definition 

of rule of law not too dissimilar from the one proposed by Raz, identifying mainly formal 

constraints.  

In France instead, the term generally used corresponds to “Etat de droit”
143

, which again 

could be literally translated as the state of law or state of right. Unlike the German 

tradition or the Italian interpretation that identified mainly positive aspects of law, the 

French tradition also identified natural aspects of law, which were a direct consequence 

of the historical development of the country. On the one hand, these rights were 

considered to be fundamental due to the existence of the declaration of the rights of man 

and the citizen (Déclaration des droits de l'homme et du citoyen de 1789
144

), which is still 

valid today and identified the natural aspects of law necessary to identify a state governed 

by rules or in other words an Etat de droit. On the other hand, the French experience also 

focused in limiting and defining a framework under which all the public charges of the 

state were to operate. This was not done as much through public participation as in the 

German tradition, but more through a separation and limitation of the different branches 

of authority. This was for example what did not happen during the revolutionary times, in 

which the judges and courts held an excessive amount of power.  

Due to these different translations of rule of law, it is quite apparent why the European 

Community tried to avoid using the concept too much, at least at first. This is for example 

why in the 50s instead of an explicit reference to the rule of law, the community only 

wrote that for “the interpretation of the treaties law would have been used”.  

To this day, these different souls that are possible to identify in the different European 

traditions are a source of controversy in the interpretation of Rule of Law, especially 

since Eastern European democracies are mainly based on Western systems and do not 

possess an equivalent constitutional tradition. For this reason, as aforementioned, it has 

also been necessary in more recent times for the European Union and the Commission to 

release precise statements on their interpretation, in an attempt to dissipate potential 

confusion.  
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3.2 Rule of Law safeguard mechanisms (Rule of law toolbox) 

 

Together with the development of the concept as enshrined within the Union’s treaties, 

also the instruments used to defend it from a potential backslide changed and evolved 

with time. The newest tools at the disposal of the Union are represented by the rule of law 

framework, which however developed its first iteration only in 2014. Other instruments 

however can be used in order to reach a successful resolution of a potential backslide by 

sanctioning the member state or by putting pressure upon it through the existence of 

communitarian constraints.  

First and foremost the most important tool used over disputes regarding the rule of law 

has been represented by infringement procedures. Its ultimate goal is to punish member 

states that have been found violating some form of the EU law, by fining them a certain 

financial amount
145

. The whole process is started by the commission which can then refer 

the case to the court of justice in case of non compliance over its findings
146

. Here 

however lies one of the main problems with the use of this instrument: during the legal 

proceedings against Poland and Hungary, the Court has been quite eager over the 

possibility to use the infringement procedure, which however has not been equally met 

with the enthusiasm of the commission, concerned over which cases represented an 

offence relatable to the charter and appropriately deserved the use of this instrument
147

. 

The result has been a limited amount of cases in which infringements could be carried on, 

severely limiting their efficacy. If that wasn’t enough, it also provided little effect due to 

the negligible results that the simple fines represented for the two states.  

The rule of law toolbox was instituted following the introduction of the Lisbon treaty in 

2007. The crowning provision in case of a potential backsliding was identified in the 

aforementioned Art.7 and the rule of law framework. In particular, Art.7 was articulated 

over a series of main points, of which the most relevant is represented by section 7 (3) 

that states how “...the Council, acting by a qualified majority, may decide to suspend 

certain of the rights deriving from the application of the Treaties to the Member State in 
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question, including the voting rights of the representative of the government of that 

Member State in the Council.
148

” Due to this extreme connotation, Art.7 (3) is often 

referred as “the nuclear option”, even though this is a label not all commentators agree 

upon
149

. In short, due to the fact that the application of the article and the suspension of 

voting rights are considered to be so intense as to potentially create several secondary 

unwanted results; Art.7 (3) is only the last step of a series of instruments and measures 

available in order to safeguard the rule of law.  

In particular, referring to the official EU factsheet regarding the rule of law toolbox
150

, we 

can find the aforementioned rule of law framework, but also other instruments such as the 

EU justice scoreboard, the European Semester; and a variety of softer measures of 

indirect promotion of rule of law such as funding mechanisms, communication campaigns 

or technical support to governments 
151

.   

Looking at the “Justice scoreboard”, we find a measure introduced only in 2013 

consisting in a document released by the Union where a series of statistics and indexes
152

 

are compiled in order to assess the health of a member state’s justice system. This data is 

not only used at face value, but also in order to compile the annual “Rule of Law report”, 

which also feeds into the “European Semester”. This last event takes place every year and 

provides guidelines and a spending framework for the member states in order to foster the 

adoption of European values but also to prevent economic imbalances and boost 

investments.  

What is important to denote here is that the only way in which the Commission may act 

in the framework of the European Semester is through recommendations
153

 that are not 

binding for member states, which in turn means that in case of a serious backsliding of 

rule of law it is very unlikely these soft measures will yield an appreciable result. It 
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should also be noted that these tools have been instrumentally used by countries accused 

of infringing fundamental principles of the Union. For example, by quoting one or more 

particular indexes in which they were performing well as proof of their innocence
154

. For 

all these reasons and shortcomings, in case of backsliding of rule of law, the main 

instrument used to restore the state of legality still remains the rule of law framework and 

the use of Art.7.  

The rule of law framework was introduced in 2014 with the aim of providing a multi step 

approach to potential breaches of the fundamental principle of the union, with the final 

step represented by the application of sanctions through Art.7-3 (See Figure 1). The 

whole process starts when doubts about the adherence to the rule of law are raised; this 

can be done by a variety of actors such as the commission itself, but also the parliament 

or other member states. This leads to an official assessment done by the commission, 

coupled with a constant dialogue with the member state and other advisors such as 

international humanitarian organisations, the Venice Commission
155

 and judicial bodies. 

The assessment of the European Commission might result into the issuing of several 

opinions
156

 and recommendations.  

To be remembered here there is the existence of the Annual rule of law dialogue, also 

instituted in 2014 as a response to the situation that was developing at the time in 

Hungary. with it, an annual review of rule of law had been instituted
157

 in which all the 

member states were encouraged to participate to reach a common understanding of the 

concept, respecting the differences among the several interpretations and legal systems
158

. 
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All in all, this fed into the new provisions trying to safeguard the rule of law fostering its 

respect and understanding in a more gentle way
159

, instead than the use of tougher 

measures.   

Whatever be the case, if all dialogues fail, it becomes possible to start the application of 

the most serious parts of Art.7, which is divided in two main paths (See Figure 2): a 

“preventive mechanism” described by Art.7(1)
160

 and “sanctioning mechanisms” 

described by Art.7(2-3)
161

. Whereas the preventive mechanism can be seen as a sort of 

warning given to the member state in the hope that it will revert towards a full adhesion to 

the rule of law, the sanctioning mechanism comes into play only later, when the breach is 

quite serious and has been present for a sufficient amount of time.  

As explained previously the preventive mechanism is centred on the possibility on behalf 

of the European Council to issue a series of recommendations to the member state in the 

hope of re-establishing the rule of law. More in particular, looking at Art.7(1), we can 

observe how the preventive mechanism might be initiated through a reasoned proposal 

advanced by 1/3 of the member states; 2/3 of the European Parliament; or by request of 

the Commission. After the dialogue with the member state and previous authorisation of 

the parliament, recommendations can be issued containing suggestions and requests on 

how to solve the situation. Of course though, recommendations in the EU do not have a 

binding character, and therefore in case Art. 7(1) proves not to be sufficient to deescalate 

the dispute, it would then be possible to resort to Art.7 (2-3) 

Member states or the commission may initiate the procedure prescribed by Art.7 (2). This 

will start a process within the Union’s institutions that culminates with a European 
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Parliament vote which might authorise a final vote required to apply sanctions. Due to the 

severity of the last decision, only a unanimous vote among the members (excluded the 

country put under scrutiny) might bring the application of sanctions.  

It is therefore now possible to arrive to a series of conclusions. As aforementioned, the 

rule of law toolbox prevents a variety of “soft” measures that might work in case of minor 

backslidings, but in general, the main mechanism used in serious cases still remains to 

this day the rule of law framework and Art.7. Despite its importance, it is clear why it 

cannot be considered to be a perfect instrument. First of all, the sanction prescribed by 

Art.7 (3) is seen by many commentators as quite extreme, reason for which it is also 

referred to as the “the nuclear option”. The main issue is that if the ultimate goal of the 

commission consists in the reestablishment of the rule of law, the isolation of the country 

from the rest of the union might backfire by making it even more entrenched within its 

positions, deepening the gap between the state and the EU institutions.  

Coupled with this, also the need for unanimity has been problematic. First of all, due to 

the fact that two or more countries violating a fundamental value of the EU might cover 

each others’ back preventing the most serious sanctions; but also because many countries 

enabled potential backslidings in the context of the rule of law through the existence of 

several communitarian mechanisms
162

. European parties for example, heightened the 

sense of legitimacy offered to Hungary during the debate. Notoriously, Orban’s party 

Fidesz belongs to the EPP
163

 group in the European Parliament, entertaining direct 

relationships with some of the most important parties and political actors in the rest of the 

continent, being therefore in a privileged position. It would be very important for the 

different groups to follow on their own standards of respect of rule of law upon 

acceptance of their members.  

If they wished to see a faster resolution of the matter, it could be very important to cut ties 

with these rogue parties. For example, the Romanian majority party was isolated in 2019 

from the socialist group in the European parliament over similar concerns
164

, it would be 

quite possible to imagine a similar situation to happen in the scope of Hungary, while it 

would be much harder for Poland due to its presence in the ECR group. Isolating rogue 
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members presents its own sets of potential risks and rewards, but enabling them 

indefinitely providing legitimacy to their own governments is most likely one factor that 

contributed to the prolonged nature of the matter seen until today.  

As if that wasn’t enough, often also many other member states enable the position of 

those infringing the treaties by assuming neutral stances over the dispute
165

. Many states 

have been reluctant over the prospect of punishing or using Art.7 against the Polish and 

Hungarian state
166

. This severely limited the possibility of the Union to act within the 

framework of democratic enforcement, but also strengthened the legitimacy and positions 

of governments not complying to the treaties.  

For all these reasons, as it will be possible to see analysing more in detail the legal 

proceedings in the framework of Art.7 for Hungary and Poland, there has been a general 

inefficacy to solve the problem. The systems currently in place have not been enough to 

guarantee a safeguard to the rule of law. Measures of punishment like the infringement 

procedures have not been enough to sway governments or the public opinion; harsher 

measures like the use of Art.7(3) could be met with great hostility, potentially entrenching 

the problem, and would however need a great amount of cooperative effort which is not 

guaranteed to be present in all member states. 

Other measures aimed at building an increased trust and adherence to the rule of law 

standards through gentler means have been equally unsuccessful. The other member 

states are quite divided between those who would like to see a better enforcement of the 

treaties and those who instead wither do not care enough or would not like to see so much 

authority invested over the Union.  All these problems prompted calls for an overhaul of 

the system and the need for new sanctioning instruments
167

, which translated for the first 

time with the creation of the rule of law framework in 2014, even though an ideal solution 

is yet to be seen.  
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Chapter II 

Transition to Democracy 
 

 

 

The second step necessary to analyse the phenomenon of rule of law backsliding in 

Eastern Europe is to look into the political and historical context of the two countries. 

Both are similar in the sense that they could be considered among the group of modern 

European states which however belonged to the Soviet Block in the second half of the last 

century. Due to this fact, differences in social and political values can be found compared 

for example to the rest of the Western states. Whereas in Western Europe the second half 

of the 20
th

 century can be considered as a period of liberalisation, economic growth, 

integration, critique and review of many of the social staples that existed up until then; the 

same cannot be said for the East. For these countries, this time frame was not 

characterised by a progression in the economic and social sense as much as a continuous, 

daunting struggle in order to preserve and gain some form of independence from the 

Soviet Union, which exercised a significant political and social influence over every 

aspect of life.  

This struggle in all of these states (such as Poland and Hungary, but also Czechoslovakia, 

Estonia, Latvia etc.) often erupted into violence, creating a different set of myths and 

heroes compared to the West. Understanding and summarising these events is an 

invaluable help in order to understand the mentality and political discourse that is carried 

on also today. This is especially true due to the fact that as previously described many of 

the historical and social events that characterised our society, such as for example the 

protests of 1968
168

, have in this region another entirely different type of relevance. 
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Whereas in the West they are immediately associated with the Paris’ May protests, in the 

Eastern Block they are sadly remembered for the Prague Spring
169

 and the Soviet 

invasion of Czechoslovakia. 

 

4. Poland and Hungary in the Second World War and the Eastern Block 

 

Briefly looking at the history of the two countries in the first half of the past century, we 

can already see some similarities. Like many others in Europe, both were born at the end 

of the First World War as a result of ethnic recognition’s policies promoted among the 

others also by the American President Woodrow Wilson and his famous 14 points
170

. The 

desire to promote a peaceful world following the slaughter of the conflict, concretised 

with the need to destroy the ancient European Empires and to allow the single nation 

states to self determine and be masters of their own destiny.  

The state of Poland for example, did not exist for almost 150 years prior to 1918 due to its 

partitions between Prussia, Austria and Russia of 1772-1793-1795
171

. Likewise, Hungary 

was not an independent sovereign state but belonged instead to the renowned Austro 
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Hungarian Union
172

. Already these distant events posses some significance in order to 

understand the political and social reality of today, for example, the partitions of Poland 

created a disparity in terms of infrastructure and economic development between the 

Western and Eastern part of the country that is still present today, potentially influencing 

political outcomes
173

.  

Even though the countries received their sovereignty and independence this was not 

destined to last, after a mere twenty years Europe was once again entangled in another 

war which sealed the fate of the two nations. Poland was notoriously the first “casualty” 

of the war; the borders of 1918
174

 provided the perfect casus belli for the German state 

through the acquisition of the corridor of Gdańsk. The result was a 6 years long 

occupation in which Germans and Soviets had control of the country in alternative 

moments of time. The situation of Hungary was instead completely different: whereas 

Poland was a victim of the axis, Hungary joined it, participating also militarily in the war 

through its presence in the Balkan and Russian campaign.  

As the war approached its conclusion in 1945, the new borders were already starting to be 

drawn by the future winners. The geographical area of Central-Eastern Europe certainly 

presented its complexities that were discussed in the conference of Yalta
175

. Before the 
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war, Poland included many areas belonging now to Belarus and Ukraine
176

. The 

conference of Yalta can be quoted for providing the groundwork for the borders and 

ethnic composition of the modern Polish state. It did not include the East anymore, which 

was instead given to Ukraine and Belarus; but gained many richer cities in the west that 

historically belonged at times to Germans and at times to Poles
177

.  

Also prior to the war, Poland used to be perhaps the most ethnically diverse country in 

Europe, with many sizeable minorities, especially Jewish, Ukrainian, Belarusian and 

German
178

. Whereas the Jewish population was reduced from three and a half million to a 

staggering 100.000
179

 due to the holocaust; often forgotten victims of the closing months 

of the second world war were also the German civilians, who were ethnically displaced 

and forced to move within the new borders of Germany. Due to all these events, the 

newly found Polish state would have become the opposite of its previous counterpart, 

transforming into an extremely ethnically and culturally homogenous nation, feature 

present to this day.  

Hungary represented a completely different situation. The country had annexed several 

territories during the war, especially in areas where there was a sizeable ethnic Hungarian 

minority
180

. However for the allied leaders, the ethnic and border complexities of the 
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Magyars were not as complicated as the Polish ones. The leaders in Yalta generally 

thought, without too much disagreement, that the pre-war borders were to be considered 

the most suitable ones. The issue of Hungarian minorities is still present to this day, with 

many living outside the borders of the country, however, unlike in Poland, this did not 

historically create extreme tensions, like it was for example the case in its southern 

eastern region known as Wołyń
181

.  

Whereas the new borders of Europe were generally accepted, it was quite harder for the 

winners to agree on the sphere of influence under which they should have fallen. Great 

Britain and the US especially had very sympathetic views of the Poles, whom they 

considered gallant heroes who ended up being victims of the circumstances
182

. Despite 

their desires to guarantee an independent and free future for the country, the two World 

leaders were not willing to antagonise the Soviet Union over the independence of these 

Eastern states. This was true due to the fact that Stalin already had precise plans on the 

future of the area and what was to be considered his spoils of war. 

The situation in Poland during WWII was characterised by a government exiled abroad in 

the UK, and a parallel state organisation within the country itself represented by the 

Home Army
183

. The Soviet Union’s efforts to deprive Poland of its independence already 

started during the war trying to undermine the legitimacy of their institutions; a famous 

episode in this framework was the Warsaw Uprising in 1944
184

 in which the Soviets did 
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not intervene, hoping to kill two birds with one stone: first the elimination of a 

considerable chunk of the home army; and second to highlight the incompetence of the 

Polish government in exile.  

Whatever be the case, following the end of the war, the Home Army was forced to 

disband, and the ground was prepared for the 1947 elections, in which the frontrunners 

were represented by the Communist Party and the Polish Peasant Party
185

. In the years 

preceding the elections, a systematic campaign was carried out by Soviet agents smearing 

political opponents accusing them of having a “fascist” background, coupled with a 

campaign of intimidation and interference with the democratic process, disrupting 

opponent’s rallies, communications and initiatives. Without great surprise, in the 

elections of 1947 the communist party won with overwhelmingly good results, which 

projected the country into the sphere of influence and direct control of the USSR.  

Many reasons could be given for this turn of events, on the one hand the imprisonment 

and intimidation of political opponents had without doubt a strong effect; however it was 

also true that the Polish people were exhausted and desired above all stability. The war 

had taken a huge toll; suffice to think the huge loss in terms of population
186

, or the 

complete annihilation of Warsaw. Many events were not even directly tied to the war and 

are often forgotten, such as for example the aforementioned Wołyń massacre. The desire 

for peace was much greater than sovereignty at the times, which inevitably lead towards 

the transition in the Eastern Block. 

The trajectory that Hungary followed was quite different, Poland was to be the crown 

jewel of the spoils of war taken by Stalin, however the leader did not draw specific plans 

regarding this second country, and due to this fact at the end of the war the system that 

emerged was a simple democracy. It must be kept in mind that Hungary during the war 

was allied of the axis, for this reason when a permanent military soviet occupation was 
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discussed, there were not great protests. Similarly to Poland, the allies decided not to 

antagonise the Soviet Union and allowed them to have free reign in the region
187

.  

The Soviets however underestimated Hungary, in the sense that they thought it was not 

necessary to impose communist rule, since it was an actual desire of the population to be 

part of the Eastern Block. In their initial ideas, the country would have willingly voted its 

way under the Russian wing. This however was not to be the case, in the 1947 elections 

the communists did not seize many votes and a government was instead formed by Imre 

Nagy. Stalin was not willing to let the Hungarians so easily off the hook, so with time, the 

Soviet presence would have become more and more evident and together with the army, 

other elements started to pour into the state. Soviet agents arrived and what followed was 

a systematic campaign of elimination of personalities and parties hostile to the Soviet 

regime through intimidation and smearing, similarly to what happened in Poland. In the 

end, the Prime Minister Nagy was forced to resign due to the threat represented by his son 

kept as a hostage
188

. The elections of 1949
189

 finally sealed the overwhelming victory of 

the communists, which similarly to Poland, now gave control of the country to the Soviet 

overlords trough a multi-party coalition.  

The decades that followed until the 90s and the final independence were represented by 

different episodes of distancing and revolt against the USSR, alternated by moments of 

quiet. In the 1950s, with the death of Stalin and the passage of power to Krushev, some 

first distancing took place. In Poland, Władysław Gomułka
190

 was elected leader of the 

communist party and de facto ruler of Poland, and in 1955 the Warsaw Pact was signed. 

The significance of the two events can be easily explained. The reason is that they 
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represent at the same time a form of distancing and yet closing in the relationships 

entertained by the country with the rest of the communist world. Gomułka was indeed a 

communist, but he was also a patriot, and for this reason his leadership was met by doubts 

in Moscow. The Russians thought that his actual desires were to break away from the 

Union and subsequently tried to stop him. This did not happen however, what followed 

was a small crisis
191

 which ended in favour of Poland, who was capable of coming out on 

top. A small victory indeed, but a first example of the rupture between Warsaw and 

Moscow which would have later widened. In truth, with Gomułka, the soviets had 

nothing to fear, he would have proven a reliable asset in enforcing the communist rule in 

the region. 

These events were however very significant for Hungary as well, even though their 

results were much more tragic. Here the 50s remain to this day engraved in the national 

conscience due to the events of the Budapest uprising of 1956. The victory achieved by 

the Poles with the nomination of Gomułka gave Hungarians the courage to advance a 

series of demands. The smell in the air in those days was one of reform; Hungarians 

thought perhaps too naively, that the days of Soviet repression had ended with the death 

of Stalin. Following students’ protests demands were made, mimicking those obtained by 

the Poles, consisting in the desire to nominate their own leader and prime minister, the 

return to a multi party state, and the removal of soviet occupation troops from Hungarian 

soil. Whereas the Polish gamble was a success, Hungary would have instead lived 

through a revolt which was quenched in blood and a full blown soviet invasion after only 

a couple of days
192

. The tragic nature of the events of 56’ hold a great significance to this 

day, also since they played an active part in the rebirth of the national conscience in the 

end of the 80s.  
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Summarising, following the death of Stalin in 1953, the satellite countries saw an 

opportunity in the early 50s to make a move towards freedom, which ended positively 

with a first timid step for the Poles but quite poorly for the Hungarians. Despite this 

difference, the situation at the end of the 50s was quite stable in both countries, their 

belonging into the Eastern Block and the Warsaw Pact was restated, the first with a new 

leader and the second with a revolution quenched in blood.  

It is however in Poland that many of the strong internal problems that led to the fall of the 

Soviet Union itself took place. During the 70s, a series of protests broke out due to the 

harsh economic conditions the country was experiencing. One of such events, in the 

coastal cities of Gdańsk and Gdynia was repressed in blood, the regime ordered soldiers 

to fire over the protesters, which lead to several dead and one thousand wounded. The 

events inevitably stirred up strong emotions in the general population and eventually lead 

to the replacement of Gomułka in favour of Edward Gierek. Despite an initial 

pacification, the worker movements and especially the naval shipyards of the Baltic Sea 

became a hotbed for political activism, which resulted in the birth of the Solidarność 

(Solidarity) movement in the city of Gdańsk
193

. Officially recognised in 1980, it reunited 

and directed all the different protest movements that arose in the 70s, and with time, it 

would have gained a primary importance in the political destiny of the country and the 

Soviet Union itself. The protests and civil unrest caused by the movement later lead to a 

state of martial law promulgated in 1981. This move cracked down on the protests but 

also exacerbated the already terrible economic conditions and general life in the country. 

Poland officially became a nation hard to rule and to keep stable, an element which would 

have later contributed to its independence. 

The situation in Hungary was much more straightforward: thanks to a management that 

was not as disastrous as in Poland during the 60s and 70s and the painful memory of the 

56’ revolution, everything was much calmer. The country had been in the hands of Janos 

Kadar acting as secretary of the party since 1956, a role which he would have retained 

almost up until the very end with his death in 1988. Here the communist government did 

not experience a slow and painful death like in Poland but instead ended its rule very 
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swiftly at the end of the 80s. The desire to break free was really great, but concrete 

occasions of that happening did not present themselves up until the Gorbachev’s era and 

the Perestroika
194

. In a sense, the period of transition Hungary went hand in hand with the 

Polish one, from which they would have mimicked certain policies. 

Going back to this country, matters were still very complicated; despite being outlawed 

Solidarność did not end. The 80s were characterised by widespread poverty, 

governmental repression and growing civil unrest. The communist regime tried to 

suppress the movement at the best of its abilities but eventually it was not possible 

anymore to stop the process of change. The start of the Gorbachev’s era in 1985 and his 

call for reformation and modernisation lead the government to allow talks with 

representatives of the opposition and Solidarność, in what would have been known as the 

round table talks
195

of 1988. The main result was the promise of the first free elections 

that had to be held in 1989, which however were still very far from free, since they were 

held as follows: only 100 out of 460
196

 seats of the parliament (Sejm) were contested; the 

others were to be assigned to the communist party. It was not possible to achieve a 

majority but the results would have been enough to guarantee the ultimate independence 

of the country.  

All 100 of the contested seats were won by Solidarność representatives, and for this 

reason the communists knew that forcing another government would only have been met 

by subsequent protests, violence and civil unrest, in the end they had no other choice but 

to allow Tadeusz Mazowiecki to form the first non-communist cabinet since the war. 
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The changes that happened in Poland, Russia and the Eastern Block at the end of the 80s 

lead the Hungarians as well to seize their freedom; but the transition here was much 

smoother than in the previous cases, perhaps the smoothest of all the former communist 

republics. Political activism rose especially through youth movements, and in 1988 (year 

in which Kadar died) these groups started to take the form of actual parties (including 

Fidesz); gradually but steadily the introduction of new legislation and the awakening of 

public conscience would have torn down the communist system. The moment that marks 

the clean cut with the past is usually considered 1989 when a public solemn funeral was 

kept in honour of Nagy
197

. His figure together with all the other Hungarians who were 

killed during the regime was rehabilitated, which inevitably prompted a review of the 

constitution that included the return to a multi party system and the end of the planned 

economy, ferrying the country to its first free elections that were to be held in 1990.  

The extraordinary changes that took place at the end of the 80s were possible thanks to 

the willingness of these two states to seize a moment of weakness of the Soviet Union, 

and as it is generally recognised, this was also instrumental in its final demise
198

. 

Understanding and summarising these vicissitudes in the second half of the 20
th

 century is 

fundamental in understanding their peculiar characteristics and the reasons for much of 

the two countries’ characters. In many ways, what allowed them to survive the cruel 

living conditions that were imposed was the retaining of strong nationalistic roots coupled 

also with the retaining of a strong faith, which was instrumental in the formation of many 

unions, such is the case for Solidarność itself. Whereas in the west decades like the 50s, 

70s or 80s are generally considered as very prosperous, and present their unique myths, 

for Eastern Europe they represent instead a moment of particular misery and martyrdom. 

The Hungarian revolution of 1956, the political unionism and activism in Poland, the 

martial state, are all events that Politicians in both countries often quote in order to draw 

parallels with many of the institutions of today
199

. These characteristics can at least 

partially explain why to this day the public sentiment and narrative in this region is so 

different compared to the West.  
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5. Political Developments in the 90s: transition to democracy  

 

 

Both the countries regained their freedom between the years 1989/1990, however the 

situation in which they were left with was fairly poor. Their economy was in shambles 

due to decades of programmed production, and so the first free governments were put in 

the difficult spot of having to rebuild almost from the ground up. The period following 

the end of the Soviet Union until the first decade of the new millennium is very relevant 

in the scope of this dissertation, because it allows us to take a look at the political 

structures put into place (first of all the constitution), together with the rise of the parties 

and personalities that hold significant relevance to this day.  

Besides this, it also helps to understand the way in which it was possible to arrive to the 

current political and social climate. In many ways, a fundamental problem that concerns 

the existence of the phenomenon is relative to a form or resentment and distrust
200

 on 

behalf of the citizens towards the institutions, both on the national and supranational 

level, that was later exploited in order to achieve a political majority. One first moment 

was represented by the transition that started in 89’. Citizens had little say in the round 

talks; and the same was true for the formation of the political structure which would have 

taken life after the fall of communism. As it will be possible to see, the participation in 

the process of building of the democratic institutions and European integration was 

mainly carried out by the political personalities, which only consulted the people through 

single referendums and general elections
201

.  

As previously mentioned, Poland called the first of its (semi)free ballots in 1989 which 

lead to the formation of the first non communist government since the war; however the 

situation was far from stable. The peculiar composition of the parliament formed by 

communist and solidarity members meant that the first government was created only to 

bring the country to its first fully independent elections in 1991. Lech Wałęsa, who was 

the protagonist of the Solidarność movement and the round table talks, was elected as the 

first president of the republic and had the duty of supervising this first round of 
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consultation. These first elections were largely inconclusive however, and represented a 

moment of political indecision in the country in which everything had to be reorganised 

but also the relics of the communist past still had to be purged. No single party obtained 

more than 13% of the popular vote, and the total number of groups who entered the Sejm 

amounted to a staggering 29. In the end the need to start working resulted in the decision 

to form a minority government sustained also by the opposition.  

1992 marks an important year because it is in this case that we can see a first overhaul of 

the constitution. Similarly to Hungary who already made this change in 1989, the original 

fundamental law of the country was created in 1952 from the communist government, and 

therefore it was time to curtail all the articles that referred to Poland as a socialist state 

and as a system of planned economy. During the life of this first government, also other 

changes took place: the military contingent of the Warsaw pact left in 1993
202

, and thanks 

to the work of one MP now leader of the Konfederacja party Janusz Korwin Mikke
203

 the 

members of parliament that aided the communists were purged as well. The first 

government was therefore fundamental in erasing all the elements of the communist past, 

but after that it was time for new elections which could provide a clearer majority with a 

clearer political goal.  

These new elections were held precisely in 1993, and compared to two years before; the 

political situation had greatly settled and was now manageable. The winners would have 

been represented by a centre left party called Democratic Left Alliance (Sojusz Lewicy 

Demokratycznej), which would have controlled the country through most of the 90s. In 

these elections, we also see one feature that is often recurrent and present in the outcome 

of most Polish elections. Generally speaking, in the country there is a more progressive, 

internationally oriented party that goes against a more conservative, catholic and 

isolationist party. Whereas the progressive party fares better in the western, more 

industrialised part of Poland that was part of Prussia after the partitions, the more 

conservative party instead fares better in the more rural areas and in the East
204

.  

This pattern could be observed in 1993 due to the fact that the second place was won by 

the Polish Peasant’s Party or PSL (Polskie Stronnictwo Ludowe), campaigning on a less 

internationalist and integrationist platform. The political views and the desire for unity 
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and stability of the time made the two parties govern together. 1995 was the year for new 

presidential elections in which again, the Democratic Alliance proved victorious. The 

government started to rebuild the country and the economy, already expressing its desire 

in this early stage of joining most of the western structures such as NATO and the EU.  

One of the most important reforms carried on however, had place in 1997. In this date the 

constitution was finally completely rewritten, significantly changing the face of the 

country. The most important differences regarded the now pluralist character of the 

political scene
205

, the opening to new religions
206

 and protection of ethnic minorities
207

, 

together with the general provisions needed to guarantee an effective and healthy 

democratic state
208

. It should be noted how again, the writing of the constitution was 

something done within the political framework in order to bring the country closer to the 

rest of the Western European Democracies. The desire on behalf of the political elites to 

join the Atlantic pact and the Union concretised in a constitution that was very liberal, but 

at the same time was probably not backed by a solid democratic foundation in the general 

popular sentiment
209

. This would have later been true also in Hungary, for which the 2011 

constitution clearly betrayed strong ties to political values and structures that predated the 

most modern, secular and liberal democracies. 

Going forward, 1997 was also the year of new elections, which represented a change of 

pace through the victory of the Solidarity Party
210

 which incorporated several souls 

belonging to the more religious, conservative character of Poland. This was also 
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fundamental due to the fact that 1998 marked the year in which the country adhered to 

NATO, but also because from its splinters and many of its members other parties would 

be born. In particular, in this time frame towards the end of the mandate we can see the 

birth of both PO (Platforma Obywatelska or Civic Platform) and PiS (Prawo i 

Sprawiedliwość or Law and Justice), the two parties which to this day contend the 

democratic majority in the Polish parliament.  

Similarly to Poland, also Hungary had talks that projected the country into a fully fledged 

democracy. Unlike their northern counterpart however the transitional period in the first 

years was fairly more stable, probably due to the fact that the passage of power from 

communism was much smoother. The first government, formed by the Hungarian 

Democratic Forum (Magyar Demokrata Fórum) and lead by Zoltán Bíró was capable of 

finishing its full term; with it, for the first time since the war the country had a more 

conservative, right leaning cabinet in power. Here, the results of the first elections were 

much clearer compared to the fragmented political reality of Poland
211

. It is also 

interesting to denote how unlike the Polish case, where the main parties we see today 

were formed after the rule of the Solidarity party, Viktor Orban and Fidesz already 

existed, even though they were relegated to opposition roles, and at least in this very first 

moment, their platform was quite different compared to today.  

Another fundamental difference existing between the Polish and Hungarian case resides 

in the dissimilarity regarding the amendment and birth of the constitution. As we have 

seen previously, in Poland it was first changed in 1992, only then to be completely 

reformed in 1997. Hungary was different in the sense that the first amendment was 

immediate, in 1989, while for its complete reformation the country would have to wait 

until two decades later, in 2011. This is a fundamental difference also because as it will 

be explained in more detail later, in 2011 the country was already in the hands of a Fidesz 

supermajority, who could therefore change the constitution as they saw fit. The 1989 

constitution was similar to the Polish 1992 one, guaranteeing the fundamental change that 

was needed to bring the nation outside of communism and introduce political pluralism, 
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the end of planned economy and socialist system; without however including some of the 

most modern, progressive provisions
212

. 

Whatever be the case in the next Hungarian elections of 1994 the party that emerged as 

victorious was the Socialist Party (Magyar Szocialista Párt), who decided to ally with 

others not to cause potential unrest in the population still worried about its communist 

past. The loss of the center right could have been attributed to poor economic 

performance and its poor capability to look at the international scene, all points that were 

promised to be fixed by the socialists. The elections of 1998 provide us instead with 

another stark difference between the Polish and Hungarian case; we can see how the party 

winning the most votes was Fidesz itself under the command of Viktor Orban. The 

government that was created in 1998 was mostly moderate and oriented towards center-

right; this was due to the fact that Fidesz at the time ran on a much more moderate 

platform than today and also won only 28% of the votes, being forced to enter with the 

Hungarian Democratic Forum and Small Holders Party. 
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6. Political developments since the 2000s: EU, Fidesz, PiS 

 

At the dawn of the new millennium, the political situation of the two countries was quite 

similar. The process of change and evolution from the communist system was very much 

under way, mainly fostered by political actors who pushed for constitutional change but 

also for the integration into the main supranational Western organisations.  

In Poland the presidential elections were won once again by the Democratic Left Alliance 

and its candidate Kwaśniewski. The general elections were also once again won by the 

Democratic Left Alliance. The Solidarity Party ended up severely underperforming due to 

internal division with votes divided among its own branches represented by PiS and PO. 

This is very relevant since the political reality of today and of the last 15 years is 

polarised around these two last parties and their respective personalities. Already in this 

moment, we can see how at the head of PiS there were the Kaczyński brothers Jarosław 

and Lech
213

, while instead at the head of PO there was Donald Tusk
214

. The platform 

around which the two parties gathered, changed and polarised as the years passed, 

however its most fundamental division was already evident in the early 2000s, being 

represented by a more moderate, centre right and internationalist approach in PO 

compared to a more isolationist, catholic and nationalist one in PiS.  

The elections of Hungary in 2002 were quite similar. A coalition between centre left and 

centre right was created in order to beat Orban’s Fidesz, which still remained the largest 

single party in the houses. For this reason it is possible to say that things looked quite 

similar at the time on a political framework. The economic growth achieved in the 90s, 

together with the political scene that had finally stabilised through the victory of several 
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movements that were moderate and open towards international integration, made both 

some of the strongest contenders to join the European Union.  

Exploring this argument, we can remember how the criteria that were identified for 

potential members were contained in the so called “Copenhagen criteria” of 1993 that 

were articulated in three main points: “a functioning market economy, stable institutions 

guaranteeing democracy, the rule of law, human rights and respect of minorities; ability 

to take on the obligations of membership.” The intention on behalf of the Eastern 

European countries to join the EU and NATO was already expressed way back in the 

early 90s. In Poland official relationships with the EC started in the late 80s during the 

process of transition from communism, in 1991 an official document regulating the 

interaction between the two entities was issued
215

. It entered in full force in 1994, year in 

which the Republic of Poland officially stated its desire to gain access to the Union in 

Athens.  

Hungary as well started associating with the community already in 1991, and in 1998 

commenced official talks to gain access. In 2002 the times were finally mature and the 

Union invited the two countries among eight others
216

 to formally join. In this first phase, 

the support of the general population and parties was quite high. 2003 marked the year in 

which the referendums on entrance were held, resulting in an approval rate of about 

77%
217

 in Poland and 84%
218

 in Hungary, who officially joined in 2004.  

The access into the EU was met with quite high support, on the one hand surely since it 

marked a complete change of direction from the communist past, on the other because it 

represented the possibility to enter into liberal markets, IOs and reap the economic 

benefits this enticed. It is a matter of fact that during the 90s much of the policies and 

efforts undertaken by the Polish and Hungarian governments were aimed at imitating 
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western economic and democratic models, also in order to guarantee the full adherence to 

the Copenhagen criteria
219

. 

This might provide us with further insight on the current political situation. 

Commentators might argue how the participation in the Union enticed a variety of duties 

and benefits that were not fully understood or shared by the general population. One 

common feature on which both critics and populist parties might agree is how the 

participation in the European project was carried on mainly by the governments and 

political elites, while the contribution on behalf of the people was the simple decision on 

whether to ratify everything or not. The process of joining the Union and the adoption of 

democratic models was not met with a full understanding of them, or with the creation of 

any particular democratic spirit. This brought to a desire to re-entrench into national 

premises in the most recent years when confronted with the different duties of belonging 

to the community, and the prospect of economic and cultural crises
220

. 

As aforementioned in this dissertation the Union certainly provided an anchoring effect
221

 

for democratic institutions, fostering and making them grow in the new post communist 

democracies. The way in which this anchoring effect worked was by adhering to the 

system of supranational institutions and their foundational treaties, also subscribing to a 

series of instruments created to safeguard their values in case of breaches. Paradoxically 

with time, the safeguard offered to the democratic institutions as conceptualised in the 

Union created a perceived narrative according to which they were not entirely legitimate 

and did not represent the Polish or Hungarian interests, but those of foreign technocrats 

instead.  

This effect however was not the main point of contention in the public discussion on the 

matter between the 90s and the early 2000s. Several people were worried about opening 

the EU borders towards Eastern European democracies, being under the impression that 

they would have only drained budget and resources. The problem that came up when 

discussing about the future was mainly economical.  
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Whatever be the case, it is also true that the scope of the EU as an international 

organisation should go beyond mere economic matters. In particular the goals of 

promoting peace and democracy in Europe were absolutely compatible with the scenario. 

The potential reward that was to be gained by joining the common market and gaining 

development funds was surely very much in the minds of politicians and the electorate. 

Looking at data, we can see how much EU membership benefited the two countries 

economically; Poland for example, has been the greatest net recipient of EU cohesion 

policy ever since its membership in 2004
222

.  

This first decade of the new millennium was therefore a reflection of this climate. New 

elections would have been held in 2005 in Poland and 2006 in Hungary. In Poland votes 

were divided between the more liberal party of PO and the slightly more conservative 

party of PiS, the two new protagonists of the scene. At the time the two parties were 

much closer ideologically speaking compared to today, so much so that talks were 

undertaken to create a government through a coalition, possibility that did not see the 

light of day but however shows how much things changed in the past 15 years
223

.  In the 

end a PiS minority government was formed.  

2005 was also the year of new presidential election, and in this case as well, the two 

candidates of PO and PiS battled each other. The winner ended up being Lech Kaczyński, 

twin brother of Jarosław Kaczyński who became prime minister in 2006. Despite this 

seemingly strong position, the PiS government was not to last. Its weakness in the Sejm 

ended up being fatal making it fall for a lack of numbers, in 2007 the parliament was 

dissolved and new elections were called, this time the winner would have been PO.  

In Hungary the 2006 elections saw a narrow win of the socialist coalition, preventing for 

the next time Fidesz to rule the country, which however still remained the second most 

popular party, especially appreciated in the most rural areas of the country. The turning 

point only came in 2010, year that marks the first of the many elections that until today 

have provided Fidesz with an absolute majority. The success of Fidesz in this moment 

was not only due to its own merit but also to a general, strong dissatisfaction with the 

socialists who had been in power since 2002. The elections of 2010 mark a strong change 
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in the country and its mentality, together with Fidesz also far right party Jobbik
224

 made 

its entrance in the parliament. 

The changes in the political discourse that were going on in Hungary did not yet happen 

in Poland for several years. 2010 marked a moment that will be long remembered in the 

country for the Smolensk air disaster
225

, in which the president alongside many other 

political personalities died in an official visit to Russia. The PiS candidate of the 

presidential elections of 2010 was to be Lech, but due to the tragedy it was quickly 

changed with Jarosław, who despite sympathy on behalf of the electorate did not manage 

to win. The general elections of 2011 painted a similar picture. They were won by Tusk 

lead PO, considered a more moderate alternative, despite PiS being a close second with 

30% of the votes.  

The year in which things changed in Poland was represented by 2015, where presidential 

and generally elections coincided. In the year prior, PO started to lose ground in the polls, 

which ultimately lead to the victory of PiS through their candidate Andrzej Duda for the 

presidency, but also with their victory in the Sejm and Senate during the general elections. 

Not only did they win, but their percentage (37,58%)
226

 was high enough that for the first 

time in the history of the third Polish Republic, a single party was able to achieve an 

absolute majority in both houses and have one of their representatives in the presidential 

office.  

The situation of Poland and Hungary achieved in 2010 and in 2015 was very similar. In 

both countries a single party belonging to a more conservative school of thought obtained 

a very strong, even unprecedented popular support, retaining absolute political control 

over its respective system providing fertile ground for a series of changes and reforms 

that are the object of the debate on which this dissertation is based.  
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Generally speaking, a series of important points can be drawn looking at the historical 

development of the two countries. First of all, it must be acknowledged how tragic the 

history of the last century was; a history which was characterised by betrayal, genocide 

and loss of freedom on behalf of foreign superpowers. Whereas many of these aspects can 

be considered true for several other European countries, the consequences here have been 

particularly strong due to a variety of factors. First of all, these times ended very recently, 

with the passage from communism to democracy taking place only thirty years ago. Both 

Poles and Hungarians were subject to the influence of a foreign superpower, which was 

most of the times aided by some of their own countrymen; this produced a general 

distrust for their own institutions and governments, which is a feature present in other 

countries, like for example Italy
227

 but under other premises.  

This view held in the hearts of the general population was not significantly changed in the 

past thirty years. The institutions did not really consult with the citizens upon the 

rebuilding of the state and the adherence to the Western IOs, processes which were 

mainly driven by the ambitions of the political classes. This was not problematic at the 

beginning but became more serious in the most recent years. The general mistrust 

produced an effect of disenfranchisement towards institutions that was only multiplied 

with the entrance within the EU. All of a sudden, these populations had to abide to a 

series of values and ideas that were not historically theirs and were pushed by foreign 

technicians with whom they did not agree. This created a series of novelties that produced 

a strong resentment which resulted with the arrival of Fidesz and PiS. This prompted a 

situation in which peripheral governments backed by a strong popular support openly 

challenged European institutions
228

. The fundamental values and ideas of the two entities 

quickly clashed, with fundamentally different conceptions of what can be meant by Rule 

of Law.  
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Chapter III 

Rule of Law Backsliding 
 

 

 

After having looked at the history of Rule of Law as a concept, its interpretations and 

concrete applications in the framework of the EU, together with the most recent political 

and social developments in Poland and Hungary; we finally possess all the instruments 

necessary to approach the events at the centre of the backsliding. This phenomenon could 

be attributed to a variety of factors, but as previously seen the inception of both cases was 

the gaining of a very solid, unprecedented popular support on behalf of a single party that 

allowed it to retain an absolute majority in both houses. This was also coupled with the 

victory in presidential elections, allowing both PiS and Fidesz to make a variety of deep 

reforms which would have not been possible without this key office.   

2010 marked the year in which Fidesz obtained a majority in the parliament with more 

than 52% of the votes, corresponding to almost 60% of the seats in the parliament. Ever 

since 2010, Fidesz would have not lost this supermajority, which would have also been 

coupled with the presence of a representative of the party in the presidential palace 

through the election of Pál Schmitt
229

 in 2010 and János Áder in 2012 and 2017. 

Conversely, PiS would have gained its absolute majority in the chambers in 2015 and 

2019, with a total of 38% of the votes in the first consultation and almost 44% in the 

second. Similarly, in the presidential elections of 2015 and 2020 PiS candidate Andrzej 

Duda would have won in the second turn, both times with about 51% of the votes.  
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The first element that is interesting to denote here, is how both the parties enjoyed a very 

significant amount of popular support that did not diminish during their respective terms. 

The disenfranchisement with both the international and national institutions as conceived 

between the 90s and early 2000s was only heightened and exploded with the different 

crises of the last decade. Preoccupations represented by the economic emergency, 

migration and cultural change lead the general public to put themselves in the hands of 

political parties who proposed to solve these problems by not partaking in the 

international community. At its heart, this caused a systematic curtailing of the structures 

supporting the rule of law, which however did not particularly concern the public. As 

long as the economy and social services went well, no issue was raised, which betrays a 

general lack of development of democratic values as intended in Western Europe
230

.  

This absolute majority translated in the possibility to bring significant changes to the 

structure of the state. The two countries are often paired together, especially in the most 

recent years; however their policies and the way in which they were implemented present 

several similarities and differences which are at the heart of this analysis. The different 

time frame and the different premises make it necessary to look at them separately, at 

least in the beginning, in order to reach some final conclusion about the phenomenon 

towards the end. This chapter is therefore dedicated to explore in detail the changes and 

policies undertaken by Poland and Hungary in the past decade in the framework of Rule 

of Law backsliding, in order to assess its features also in the context of the EU and its 

actions to limit the phenomenon. 

 

7. The case of Hungary 

 

As previously explained Fidesz would have taken the helm of the country back in 2010, 

only to be then re-elected in 2014, conserving its supermajority. These first two Fidesz 

governments introduced the bulk of legislations and changes that have been contested by 

the European institutions. One fundamental difference from the Polish case however is 

represented by the constitution. As explored in the previous chapter, in the northern 

country the fundamental law was recreated from scratch in 1997 in order to appease and 

fit within the framework of Western democracies and international institutions as we 
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intend them today. In Hungary however, this was not the case. The constitution of 1989 

was nothing more than an amended version of the one introduced by the communists back 

in the 50s. The possibility to rewrite and amend the foundational document was seized by 

Fidesz at the very beginning, and due to thi, the depth of the case is here much greater, 

not only revolving around the independence of the judiciary but also, among other things, 

the plurality of medias and information, education, religion and cooperation with 

European institutions. 

 

7.1 First Fidesz government (2010-2014) 

 

The first Fidesz government, strong of its supermajority, started right away to introduce 

deep reforms aimed at changing the functioning of society. Right after the elections, 

attention was focused over medias and the free flow of information. This area was 

originally regulated by the 89’ constitution as it represents one of the most fundamental 

elements necessary to guarantee a healthy democratic state; Orban’s party however 

claimed to have received a democratic mandate to reform the Hungarian society also 

through the amendment of this rights, which resulted in the controversial media laws
231

. 

These laws were profoundly intertwined with each other and were issued in the period of 

time between July and December 2010, coupled with constitutional amendments aimed at 

making them functional and possible.  

The first article to be amended was Art.61(4)
232

 of the constitution, removing the 

necessity for the Hungarian government to guarantee the plurality of sources of 

information. This was followed by the institution of new authorities in the field, and by a 

law package which changed the way in which news sources had to operate. Now, they 

had to provide information that was to be considered “balanced”, and the National Media 

and Infocommunications Authority
233

 had to the right to decide whether or not this was 
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the case, being capable of suspending the activities of news outlets or severely fine 

them
234

 in the event of breaches. 

The opposition to the media law from international authorities was significant, first of all 

because it threatened the independence of sources of information, but also because of the 

way with which it was structured. It was not entirely clear for a journalist when he or she 

was breaking the law; the requirement of “balance” was not explicitly specified, paving 

the way for potential reprisals on behalf of the government towards single individuals or 

organisations.  

In February 2011 an opinion from the OSCE
235

 was issued
236

, in which the organisation 

expressed its concerns over the situation and identified potential threats towards plurality 

of information, issuing a series of recommendations: “the Hungarian media laws should 

be changed in many respects so they can implement the commitments on media pluralism 

and the free flow of information that Hungary has accepted as a participating State of the 

OSCE.”
237 The findings of the organisation were also echoed by those of the European 

commissioner for human rights238.  

It was only a matter of time before the European Parliament officially voiced its concerns 

in March 2011 through an official resolution
239

, citing the grounds on which the media 
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law was threatening the fundamental values of the EU, in particular Art.2 of the TEU but 

also Art.11 of the charter of fundamental rights
240

.  

What made these initial developments achievable however was first and foremost the 

possibility on behalf of Fidesz to amend constitutional articles. These amendments did 

not only relate to the plurality of medias, but step by step they were starting to affect 

several organs of the state. Most importantly, the role of the constitutional tribunal was 

decreased, being now able to deliberate only on a lessened amount of cases
241

. This 

pattern of amendments followed then by laws chipping at different parts of the state was 

typical of 2010. With the turn of 2011 the Hungarian government also started to plan an 

entire rewriting of the constitution which was forecasted for April. The speed and timely 

manner with which the new document had to be drafted was source of great concern over 

its legitimacy. Concerns that were voiced by the Venice Commission
242

, who highlighted 

how the timing did not allow for a generally acceptable dialogue with the opposition and 

general population.  

A subsequent review of the new constitution was issued in June 2011
243

. Generally 

speaking, the commission welcomed the idea of changing the fundamental law in order to 

introduce a more modern system, inspiring itself to similar cases such as the Polish 

constitution of 1997. It should also be remembered how the Hungarian constitution of 

1989 started with a preamble claiming its temporality, it was to be substituted once a clear 

mandate was revealed through elections
244

. Due to all these reasons, it was not considered 

particularly problematic for the country to adopt this course of action; however, some 

fundamental flaws in the document raised concerns, including its timing.  

First of all, the Hungarian constitution of 2011 made an extensive use of cardinal laws, or 

in other words provisions that necessitated a supermajority of more than 2/3 of the 

                                                           
240

 “1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions 

and to receive and impart information and ideas without interference by public authority and regardless of 

frontiers. 2. The freedom and pluralism of the media shall be respected”; “Charter Of Fundamental Rights 

of the European Union” (2000); Official Journal of the European Community; Art. 11 
241

 “Opinion On Three Legal Questions Arising In The Process Of Drafting The New Constitution Of 

Hungary”(2011); Venice Commission; https://www.venice.coe.int/webforms/documents/?pdf=CDL-

AD(2011)001-e, consulted in December 2020 
242

 Ibidem 
243

 Ibidem 
244

 “In order to facilitate a peaceful political transition to a constitutional state, establish a multi-party 

system, parliamentary democracy and a social market economy, the Parliament of the Republic of Hungary 

hereby establishes the following text as the Constitution of the Republic of Hungary, until the country's new 

Constitution is adopted”; “The constitution of the republic of Hungary 1989, Preamble” 



83 
 

parliament to be changed, the Commission criticised this choice, reminding how the 

ability of a country to be considered an efficient and functioning democracy depended 

also on its ability to change in front of a public will, which was made much harder by the 

extensive use of these cardinal laws.  

The different sections of the constitution were also taken into scrutiny, the preamble was 

considered to be somewhat problematic since it made several references to values which 

in the opinion of the commission were not compatible with plurality principles and 

therefore had to be discussed. References were made to the Christian heritage of the 

country
245

, its values founded on faith and fidelity
246

, and the safeguard of Hungarian 

identity
247

. Regret was also expressed towards the fact that the new Hungarian 

constitution completely repealed the older one, considering it to be illegitimate
248

. The 

reasoning behind this was that everything done in the communist period was considered 

imposed by foreign powers acting against the interests of the Hungarian people
249

. With 

this provision effectively everything done under the guidance of the old constitution could 

be potentially invalid. In the opinion of the commission, this could be source of problems 

since it could have retroactively invalidated several laws on discretion of the 

government
250

. 

The main body of the text presented other critical points, first of all a reference was made 

towards the role in protecting Hungarian minorities abroad: “Hungary shall bear 

responsibility for the fate of Hungarians living beyond its borders, and shall facilitate the 

survival and development of their communities; it shall support their efforts to preserve 
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their Hungarian identity, the assertion of their individual and collective rights”
251

. This 

problem touched on the situation already explained in the previous chapter, several 

Hungarian communities live outside the country’s borders, and the constitution 

effectively legitimised the possibility of interference over other nations’ decisions, which 

set a dangerous precedent.  

Art.N was also critical. It claimed how the constitutional court rulings had to be tied to 

proper budget management
252

, or in other words it was a subordination of review of 

constitutionality to monetary concerns, which effectively started a series of interferences 

with bodies of review of legislation and constitutionality; feature which would have later 

been developed in the next years, and is also at the centre of the Polish case of 

backsliding. Drawing a comparison here, the situation developing in Hungary was much 

mellower at the very beginning, the polish situation involved first and foremost the 

independence of courts, however the controversy started much faster and with stronger 

premises
253

. Whereas the court independence in Hungary was limited in a very small way 

due to the aforementioned budgetary constraints, in Poland instead nomination and 

substitution of judges would have been the centre of the discussion within the first month 

of the new government. 

The subsequent section of the constitution presented other problems. In Art.IX
254

 the 

freedom of the press was presented as a fundamental value to be upheld by the state, and 

not a fundamental value of the individual. Considered the existence of the media laws, 

this statement was deemed to be deeply problematic. This article effectively legitimised 
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an interference with the sources of information, who had to deal with governmental 

scrutiny as it was described in the media law package.  

Other changes were made in particular regarding the structure of the judiciary. The 

number of constitutional court judges was increased, together with the duration of their 

term. Conversely, the duration of terms for judges of the Supreme Court was lowered, 

causing a potential early retirement and their subsequent substitution in the next years. 

This initial tampering with judicial institutions, and in particular the age of retirement, 

seems to be a recurring theme in the Polish and Hungarian cases
255

. Justices in the 

constitutional court for example, are to be nominated by the parliament previous scrutiny 

of a multilateral committee; therefore threatening different judges with a potential early 

retirement was a way to ensure a swifter change of pace in these bodies, which would 

have prevented an effective review of constitutionality.  

All in all however, the new constitution represented a mixed bag in the eyes of the 

community; many references were also made to the respect of rule of law, freedom of 

thought, religion and human rights. Even though these steps were commended
256

, at the 

same time questions were raised, mainly over three points of contention: the new 

constitution seemed to justify an ideological entrenchment over nationalist policies and 

ideas; the new constitution also seemed to be tampering with the independence of courts 

and their correct functioning (as it was the case with the constitutional court); and finally 

the new constitution made an extensive, excessive use of cardinal laws cementing this 

new view of the state, making it much harder to change in the future.  

More in general, it can be said that the new constitution reflected the party’s view on 

what the upcoming of Hungary should have looked like
257

, providing the foundation for 

the subsequent laws and policies which would have been introduced in the next 9 years 

up until today. As a matter of fact, the constitution was met with hostility from the 

opposition and distrust from international organisations, but was quite popular inside of 

the country, and did not really represent a matter of contention for the public opinion.  
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Probably, the most important difference between the Polish and Hungarian case is 

precisely represented by this presence. Whereas in Hungary the change in society was 

cemented and accelerated by the presence of the foundational document, the same cannot 

be said for Poland. How it will be possible to see, the Hungarian backsliding of rule of 

law is much more extensive, whereas the Polish case mainly relates to the independence 

of the judiciary
258

.  

What we can draw from here is how the legal culture in the country clearly did not 

develop as we intend it in the rest of Western democracies (the same can be true for 

Poland as well since the presence of a much more modern constitution did not shield 

public institutions). The rewriting of 2011 only highlights this profound wedge that 

existed between cultural and political elites who guided the countries in the 90s and early 

2000s compared to the general people
259

.   

Thanks to this new document, several new changes were carried out in the rest of 2011 

that further preoccupied the Union’s authorities. A reform of the National Bank was 

undertaken, which consisted in the possibility for the government to sit in its meetings 

through the presence of its minister, the monetary council also had to disclose to the 

government the arguments of said meetings, effectively preventing confidential 

discussions. Members of the monetary council were also now potentially being subject to 

tampering, since they could be nominated by the parliament. Among the other things, this 

loss of independence of the monetary authorities prompted a decrease in the country’s 

financial ratings, highlighting the decreased level of trust held by the rest of the world. 

These events prompted in early 2012 an official response on behalf of the European 

Commission, finding how the situation in Hungary had considerably worsened in respect 

to the fundamental rights of the Union. In January an accelerated infringement 

procedure
260

 was carried out, over the ground of three violations that were considered to 

be fundamental: the independence of the national bank; the independence of the judiciary; 

and the independence of the data protection supervising authority. As previously 

described, the independence of the bank was threatened by the new laws; the 

independence of the judiciary mainly referred to the implementation of the constitution in 
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early 2012, together with the creation of a new judicial institution (NJO). The loss of data 

independence instead referred to the institution of the National Agency for Data 

Protection; the new representatives of this body had to substitute the Data protection 

commissioner’s office, again, forcing these people to an earlier retirement and giving the 

possibility for the government to place their own nominees
261

.  

The declarations of the commission were then followed by a European Parliament 

resolution
262

, voicing increasing concerns over the rule of law situation in Hungary. In 

particular, the parliament asked the commission to closely monitor the developments and 

to ensure, among the other things, “the full independence of the judiciary, in particular 

ensuring that the National Judicial Authority, the Prosecutor's Office and the courts in 

general are governed free from political influence, and that the mandate of 

independently-appointed judges cannot be arbitrarily shortened; that the institutional 

independence of data protection and freedom of information is restored and guaranteed; 

that the right of the Constitutional Court to review any legislation is fully restored, 

including the right to review budgetary and tax laws; that the right to exercise political 

opposition in a democratic way is ensured both within and outside institutions
263

”. 

This was followed by several other minor concerns, such a smaller law requiring 

parliamentarian approval through a supermajority to register a church
264

, or a new 

electoral law
265

which harmed minority voters. More in detail, the independence of the 

judiciary did not now concern only a limitation on the scope of constitutional court’s 

activities, but it included the creation of a new institution, the national office for the 

judiciary (NJO)
266

, and its president, tasked with the administration of courts. This was 

problematic on the eyes of the European Authorities since too much power was centred 
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on this figure. Among its several duties and privileges, there was the one of promoting 

other judges’ careers, which effectively could give preference to nominees ideologically 

closer to the party, therefore tampering with the correct functioning of the judiciary. The 

new president of the NJO was Mrs. Tünde Handó, who was heavily criticised due to her 

connection to Fidesz
267

. This created problems also in connection to the lowered 

retirement age for judges, since now with the possibility on behalf of the NJO president to 

shortlist nominations, the whole process of replacement and ideological hegemony could 

be achieved at a very fast rate
268

. 

The rest of the time leading to 2013 was followed by a series of amendments to the 

constitution. The most important referred to the constitutional court, further limiting its 

scope, considering null all the deliberations made prior to the adoption of the new 

constitution in 2012
269

. This unprecedented decision effectively showed how the 

Constitutional Court could not relied upon to effectively review cases. This disregard for 

its decisions is an element common to the polish case, which effectively shows a pattern 

of attack to the institution, on the one hand the invalidation of its decisions, and on the 

other laws aimed at ensuring a faster substitution of its members, ensuring a change of 

pace. 

All the efforts of the EU sorted very limited effects. In a 2012 bill the powers of the 

president of the NJO were slightly curtailed, but nothing substantial changed. This 

prompted in 2013 another intervention
270

 urging the Hungarian government to take 

actions in order to correct all the breaches of fundamental treaties and values of the 

Union. The situation in the eyes of the international authority was quite dramatic, a 

systematic and continuous erosion of the rule of law as intended in all its forms had been 

taking place ever since 2010. The Independence of the judiciary and the constitutional 

court was being tampered through lowered retirement age and nominations shortlisted by 

the party; a limitation was also put on the scope of courts, subordinating it to monetary 

                                                           
267

 Szabo Daniel G.; “A Hungarian Judge Seeks Protection from the CJEU – Part I” (2019); 

Verfassungsblog; https://verfassungsblog.de/a-hungarian-judge-seeks-protection-from-the-cjeu-

parti/#:~:text=Domestic%20actors%2C%20the%20European%20Parliament,the%20President%20of%20t

he%20National; Consulted in December 2020 
268

 “IBAHRI Hungary Report October 2015: Still under threat: the independence of the judiciary and the 

rule of law in Hungary” (2015); International Bar Association's Human Rights Institute (IBAHRI) Report 
269

 Ibidem 
270

 “European Parliament resolution of 3 July 2013 on the situation of fundamental rights: standards and 

practices in Hungary” (2013); European Parliament; https://www.europarl.europa.eu/doceo/document/TA-

7-2013-0315_EN.html; Consulted in December 2020 



89 
 

concerns or other times entirely disregarding its decisions. Media plurality and freedom 

of information was attacked through media laws and data protection. Pluralism was 

starting to be eroded through favouritism towards certain churches and religions; and all 

these laws were backed by the joint existence of the new constitution accompanied by an 

extensive and excessive use of cardinal laws which would have made extremely hard for 

a new government to change them.  

Despite all this, the Hungarian government and Fidesz were not seen unfavourably from 

the Hungarian population at large, but quite the opposite all the changes were generally 

quite welcomed. The political rhetoric of the party and its leader was and still is to this 

day extremely popular, which makes and made the work of the European Authorities very 

hard. A political, democratic will to change was not really present, but on the contrary, in 

the political elections of 2014 Fidesz performed once again splendidly, and thanks to its 

new electoral law, was capable of maintaining its super majority in the parliament. 

 

 

7.2 Second Fidesz Government (2014-2018) 

 

Following the victory of April 2014, Fidesz maintained its two thirds majority which 

made possible to unilaterally change the constitution as it was the case up until then. This 

however was not destined to last, in late 2014 a series of protests following a proposal to 

tax internet traffic took place
271

. The protests were so widespread that this forced the 

majority to drop the law, but also ensured a loss of consensus and parliament members 

which ultimately also caused the loss of the supermajority in the parliament.  

Probably also due to this reason, the second term was not as eventful as the first, even 

though the situation continued to evolve. In these next years, much of the political 

structure in the minds of the majority was already put into place, which resulted in open 

challenges towards European decisions backed by all the country’s institutions. This is no 

surprise, suffice to think for example that by 2016, nine out of ten judges of the 
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constitutional court had been nominated by Fidesz
272

, which was made possible by the 

reforms and laws introduced in the first term as previously described. In an attempt to 

solve the situation more effectively, it is precisely in this time frame that the European 

Authorities issued the renovated framework for the rule of law.  

2015 was the year in which the migration emergency reached its peak in western Europe. 

The Hungarian authorities decided to not comply with European Directives
273

, and also, 

there were talks about possibly reintroducing death penalty in the country. The 

deterioration of the fundamental EU values was now starting to relate also to human 

rights and in this framework the European Parliament issued a statement
274

 urging the 

commission to activate the new first step (Art.7(1)) of the framework against Hungary, 

prospect which would have not materialised however until several years later. As it is 

possible to see from this example, the situation continued for a fairly long time not only 

over a lack of instruments to solve it, but also over a general unwillingness to do so, in the 

hope that the backsliding would have stopped with other means. 

For example, infringement procedures already started in December 2015. The motivations 

resided in the controversial introduction of a more stringent asylum law, which allowed 

among the other things also the possibility to detain asylum applicants
275

. The law was 

considered to be a direct answer towards EU policies in matters of migration and in 

particular the Dublin system, which prescribed the redistribution of asylum seekers in the 

territory of the different countries, policies against which the Hungarian government was 

and is to this day very critical. More than that, it was also an open challenge towards 

Union’s values, recognising primacy over national citizens.  

The 2015 procedure was also justified on the grounds that the asylum laws were “forcing 

applicants to leave their territory before the time limit for lodging an appeal expires, or 

before an appeal has been heard”
276

; in other words preventing a possibility of appeal in 

case of rejection, which represented the end of the process for the vast majority of cases. 
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The commission also criticised the fact that legal processes could be carried out without a 

clear translation ensuring that the accused person could understand. Finally, due to the 

situation regarding the independence of the judiciary, the rulings over this matter were not 

considered to be necessarily impartial. This is an important example, since it shows in 

concrete how the erosion of courts’ independence reflects in a general mistrust in their 

work, always opening for the possibility of an impartial judgement. 

Despite the complaints of the European authorities the efforts of the Hungarians to stop 

the migrants’ inflow continued, constructing also a wall stretching all over their borders 

between Croatia and Serbia. The government accused the European authorities of not 

dealing with the problem of migration; the construction of the wall was seen as another 

challenge to the European policies taking the matter into national hands unilaterally. 

Despite all, the wall proved itself to be very successful, reducing the migrant influx 

almost completely
277

. In matters of migration and challenge to the European Authorities, 

also a referendum was planned, which would have been held in October 2016 asking the 

controversial question “Do you want to allow the European Union to mandate the 

resettlement of non-Hungarian citizens to Hungary without the approval of the National 

Assembly?”. The results would have been overwhelmingly against the Union, however 

also thanks to the input of the opposition, the quorum necessary to consider them valid 

was not reached. Still, it was considered to be a victory for Fidesz who used it to as 

legitimisation in its battle against European laws.  

2017 was a year that was marked by another case, represented by the adoption of a law on 

higher education which curtailed foreign influence in the country. In particular, in 

Hungary there is the presence of a university called Central European University (CEU), 

which was economically financed by American magnate George Soros. The Hungarian 

government adopted a piece of legislation which was directed at all Universities having a 

foreign legal address. The CEU was the only Hungarian university that corresponded to 

these terms, and therefore the legislation was seen as been created ad hoc to curtail its 

operations. The legislation decreed the possibility for teaching only if the activities were 

also offered in the home country where the legal address was present, and if there was an 

agreement between the Hungarian government and the home country’s government; due 

to this, the CEU was and is up to this day incapacitated from carrying out its activities. 
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On this matter, the European commission initiated yet another infringement procedure 

against, claiming “the new rules to be not only a restriction of freedom to provide 

services, but in particular an infringement of academic freedom, as enshrined in the 

Charter of Fundamental Rights of the European Union.”
278

 

Following these events, another resolution of the European Parliament was issued, 

warranting once again the use of Art.7(1) against Hungary, in light of the huge breach of 

Art.2 of the TEU that the situation represented
279

. Again though, this would have been 

met with delay, a long time would have passed before the official procedure in the sense 

of Art.7 was launched. Generally speaking, the Hungarian position was not really 

threatened during this second term, and the government was allowed free reign in 

carrying out its activities contradicting EU’s fundamental values. 

What perhaps is the most relevant thing to denote here again, is that the Hungarian 

government enjoyed great popularity. Presidential and parliamentarian elections were 

scheduled in 2017 and late 2018. In both Fidesz obtained once again an overwhelming 

success which saw the reconfirmation of János Áder as head of the state, but also the 

gaining of a supermajority in the parliament on behalf of Fidesz. This is a very important 

indication of how, as a matter of fact, the wedge between International institutions and the 

Hungarian population had not been shortened, but on the contrary was once again 

exploited in order to create a perceived battle between political elites and the people, 

where Fidesz painted itself as a strong defender of the latter.  
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8. The case of Poland 

 

As previously discussed, the Polish and Hungarian cases present some fundamental 

differences and similarities. Among the most important differences there is probably the 

rewriting of the constitution, but also the different timeframe in which the two countries 

introduced their reforms.  

Whereas Fidesz started its process of national reshaping already in 2010, PiS only 

obtained this possibility in late 2015. The first, strong of its supermajority and the 

possibility to amend the fundamental law of the country was able to very quickly change 

the composition and functioning of the courts, introducing laws that profoundly 

remodelled the state. Information, religion, privacy or education are only some among the 

different areas in which this change has been taking place. Important international 

consequences, such as litigations with foreign organisations or the European Union have 

been the direct result of this process.  

The Polish case instead, in many ways, is much more concentrated over a principal 

matter: the independence of courts and the judiciary sector. As it will be possible to see, 

much of the efforts here during the past five years have been aimed at changing and 

reforming the Constitutional and Supreme Court, as it was the case with Hungary in the 

beginning. In general, it could be said that this process precedes the introduction of the 

most controversial laws, and for these reasons the situation in Poland has not yet reached 

the extent seen in Hungary. 

 

8.1 The first years: Constitutional Court Crisis (2015-2017) 

 

Analysing the process of reform of the judicial sector in Poland, early chronology is very 

much important; since it is thanks to it that many misunderstandings were born which 

would have ultimately resulted in the crisis. The PiS government officially started in late 

2015; or to be more precise, the Polish elections took place the 25
th

 of October. Due to the 

unprecedented positive result for Kaczyński’s party, a government could be formed right 

away by candidate Beata Szydło, who did not need to enter talks with the opposition; this 

happened in November 2015.  
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It might be useful at this point to take a look at the functioning of the Constitutional Court 

in Poland. This body did not exist until very recent memory; the Second Polish Republic 

did not possess instruments of constitutional review of legislation, it was only introduced 

in 1982 during the martial law state, in order to try and appease to the general population, 

in this time frame the constitutional court would have been divided in two pieces, a 

Constitutional and Impeachment court
280

. At the time, due to its birth during the 

communist era, the court scope was fairly limited, and its decisions could be easily 

overthrown by the Sejm, which at the time was the only chamber of the state. These initial 

limitations would have only been lifted after the round table talks, but would have not 

been radically reformed until the new constitution of 1997.  

It is precisely in this date with the new foundational document of the state, that we can 

find the groundwork for the functioning of the Constitutional Court and the appointment 

of judges. In particular, in art.79 we find the basis for the scope of the tribunal: “In 

accordance with principles specified by statute, everyone whose constitutional freedoms 

or rights have been infringed, shall have the right to appeal to the Constitutional 

Tribunal for its judgment on the conformity to the Constitution of a statute or another 

normative act upon which basis a court or organ of public administration has made a 

final decision on his freedoms or rights or on his obligations specified in the 

Constitution.
281

” 

Also, in art.188 the matters over which the constitutional tribunal may deliberate are 

listed, in particular: “The Constitutional Tribunal shall adjudicate regarding the 

following matters:1) the conformity of statutes and international agreements to the 

Constitution; 2) the conformity of a statute to ratified international agreements whose 

ratification required prior consent granted by statute; 3) the conformity of legal 

provisions issued by central State organs to the Constitution, ratified international 

agreements and statutes; 4) the conformity to the Constitution of the purposes or 
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activities of political parties; 5) complaints concerning constitutional infringements, as 

specified in Article 79
282

, para. 1.
283

” 

Other article of interest in the crisis is Art. 194, which regulates the composition of the 

court, as well as the process for nomination of judges: “The Constitutional Tribunal shall 

be composed of 15 judges chosen individually by the Sejm for a term of office of 9 years 

from amongst persons distinguished by their knowledge of the law. No person may be 

chosen for more than one term of office.” “The President and Vice-President of the 

Constitutional Tribunal shall be appointed by the President of the Republic from amongst 

candidates proposed by the General Assembly of the Judges of the Constitutional 

Tribunal.”
284

 

Therefore, matters of review of constitutionality in the republic of Poland are 

subordinated to the Constitutional Tribunal. An independent and correct functioning of 

this body is fundamental in order to achieve and maintain a minimum standard of 

democracy. Despite this, the nomination of judges is responsibility of the Sejm, which 

makes it directly tied to the political climate of the country at the time of the nomination. 

This rule was for long source of debate, for example, in 2013 a law was in the making 

which would have subordinated judges’ nominations to the opinion of legal professionals 

and the general public (possibly avoiding the crisis to come), this law however would 

have not come to life due to rejection from the PO majority itself
285

. The nomination is 

however counteracted by the fact that the judges’ terms are nine years long, or in other 

words more than the duration of two government terms. It is important to keep in mind 

these aspects since they are the basis upon which the constitutional court crisis kindled in 

late 2015. 

As aforementioned in May that year, presidential elections took place; Mr. Duda won 

against PO candidate Bronisław Komorowski, who would have however still retained the 

office until the 6
th

 of August. In this buffer period, between the elections’ date and the 
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actual expire of Komorowski’s term, the PO dominated Sejm would have issued an 

important piece of legislation in preparation for the general elections forecasted for the 

end of the year. In this bill
286

, provisions were made regarding the nomination of 

Constitutional Court judges, in particular: “In the case of judges of the Tribunal whose 

term of office expires in 2015, the deadline for lodging the application referred to in 

Article 19(2) shall be 30 days from the day on which this Act enters into force.” 

This last piece of legislation was considered to be partially unconstitutional by the 

constitutional tribunal itself, but despite this, President Komorowski decided to sign it and 

make it effective a mere one month before his leave. Thanks to the bill, it was now 

possible for PO to nominate 5 of the 15 judges of the court before the expiring of the 

term. This however happened in the timeframe before the general elections, which took 

place on the 25
th

 of October. In the very last session before the withdrawal of the Sejm 5 

new judges were elected by PO. These 5 judges would have replaced PiS nominated 

judges who took office many years before during the Kaczyński government, making the 

tribunal tilt significantly. Since already 9 out of 5 judges had been nominated during the 

previous years by PO, the nomination of the other 5 would have meant that the 

constitutional tribunal would have reached a total of 14 out of 15 PO nominations. 3 of 

these judges would have substituted members whose term already expired, while other 2 

would have substituted members’ whose term had to expire in December.  

According to Polish law however, judges in the constitutional tribunal cannot be only 

decided by the Sejm, their nomination must be accepted by the President of the Republic 

who takes their oaths. For this reason, the official start of the argument took place when 

President Duda refused to take the oath of the 5 PO nominations, officially giving life to 

the set of events that we can define as the Polish constitutional court crisis. The new PiS 

government would have not lost time: in November 2015 a new piece of legislation was 

passed by the Sejm and signed by President Duda which prescribed the nomination of 5 

new judges. These five new PiS nominated judges would have consequently being sworn 

in by the President on the 2
nd

 December.  
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In this period two rulings would have been provided by the constitutional court on the 3
rd

 

and 9
th

 of December
287

. What transpired over these rulings was the capability of the court 

to still provide a fair and impartial judgement, due to the fact that the constitutionality of 

the matter was by all means and purposes found half way between PO and PiS positions. 

The law promulgated in summer was deemed partially unconstitutional and so was the 

substitution of the two PiS judges whose term would have expired in December. The 

instruments for a peaceful resolution of the matter were given, however the events would 

have turned for the worse as the month progressed.  

The situation became more complicated due to the fact that in December, the PO 

nominated president of the constitutional court allowed the new judges to take office, but 

told that until the situation was not solved, the tribunal would have not included them into 

their rulings. This was possible due to the fact that the number of judges necessary to 

deliberate was set to 9 out of 15, which meant the presence of the new judges was not 

necessary in order to reach a legal number. This in turn prompted the response of PiS, 

which on the 22
nd

 of December passed a new law regulating the activities of the 

constitutional tribunal, with the most important reform consisting in the minimum number 

of judges necessary to deliberate being raised to 13, effectively rendering now impossible 

to exclude the PiS nominations out of rulings.  

These events sparked internal debates that heightened the confusion; strong arguments 

were voiced between those who claimed PiS actions were unconstitutional and those who 

instead criticised the nominations made by PO in October. Effectively, at the time there 

was a risk of loss of independence of the judiciary represented by the meddling of 

national parties with the nominations of judges. The situation hindered the capability for 

the constitutional tribunal to act in good faith, and in turn, to guarantee a correct review of 

legislation compatible with principles of democracy as they stand in the EU. For this 

reason, it would have been only a matter of time until the Union would have become 

interested in the case.  

Promptly, the 13
th

 of January the EU Commission started a dialogue with the Polish 

authorities according to the methods prescribed by the Rule of Law framework approved 
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in 2014. In this initial phase, the dialogue was carried out simply through an exchange of 

communications between the government and the Union’s bodies, which also operated 

through the help of several advisors such as the Venice Commission, just like in the 

Hungarian case. In particular, the first documents issued on the matter corresponded to an 

opinion in March 2016, followed then by an EU parliament resolution in April 2016.  

In the commission’s opinion
288

, references were made at the bill passed on the 22
nd

 

December regulating the functioning of the constitutional tribunal, in particular by 

introducing two changes: the aforementioned increased legal number from 9 to 13 judges, 

and the need for the tribunal to deal with cases in the order in which they are presented 

from the government. The commission found that the chronological order, despite being 

present in some countries, was incompatible with the state of Poland and represented a 

threat to the European standards
289

. The need for having such a high majority of judges in 

order for deliberations to be considered valid was found to be unusually high. The 

Commission therefore ended its opinion by stating that an effective constitutional review 

was under threat, and called on both the government and opposition to try and find a 

potential solution
290

.  

The final piece of the initial part of the crisis was represented by the constitutional court 

ruling of 9 March 2016
291

. Here, the battered down institution proclaimed the 

unconstitutionality of the December law, asking the government to stand down and 

reinstate the situation as before of the crisis. This was corroborated by yet another opinion 

of the Venice commission, restating the need to follow through the instructions of the 

tribunal in order to re-establish the rule of law. These instructions and recommendations 

would have not been followed however, on the contrary, the judgements of 9
th

 March 

together with those delivered since have not been published in the official journal
292

. 
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The European Parliament deliberated on the matter on the 13th of April
293

, sharing the 

concerns expressed during the assessment made by the Venice commission. In particular 

the Parliament claimed how it was “seriously concerned that the effective paralysis of the 

Constitutional Tribunal in Poland poses a danger to democracy, human rights and the 

rule of law”; “Urges the Polish Government to respect, publish and fully implement 

without further delay the Constitutional Tribunal’s judgment of 9 March 2016 and to 

implement the judgments of 3 and 9 December 2015” 

Following these initial events, a solution was not yet to be seen. On the contrary, Polish 

authorities simply disregarded the recommendations issued by the Union. For this reason 

in June 2016 the European Commission would have sent a first opinion
294

 directed at 

Poland in the rule of law framework. The document restated the wish to see the Rule of 

Law being re-established by accepting the constitutional court ruling of March and asking 

further review of all the rulings made since that period. 

Not seeing any progress, in July the Commission sent its first recommendation
295

, which 

would have later been followed by a second
296

 in December. Concerns regarding a 

withdrawal from a state of rule of law were stated once again, the argumentations always 

rotated around concerns regarding the appointment of judges in December 2015 and the 

missed introduction of the March 2016 ruling.  

Besides this, also another point was raised; on the 22
nd

 of July 2016: another law was 

passed by the Sejm, which stated how “With effect from this Act's entry into force, the 

President of the Tribunal shall include on panels ruling on cases, and assign cases to, 

judges of the Tribunal who have taken the oath before the President of the Republic but, 
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by the date of this Act's entry into force, had yet to take up their duties as judges.
297

”. 

Obviously, this law was tailored to apply to the situation of the judges nominated in 

December; the commission found that this law was problematic since it disregarded the 

debate on nominations by forcing the tribunal to accept the PiS nominations.  

The arguments of the commission were therefore always the same: to allow the 3 judges 

nominated by the previous administration to take their place in the Constitutional 

Tribunal; that the ruling of March 2016 was implemented; and that the July 2016 law was 

put under scrutiny from the Constitutional Tribunal.  

At the turn of the year, with 2017, the situation reached a stalemate. The EU issued a 

series of recommendations, strengthened also by official parliament resolutions and 

several opinions given by the Venice commission. All of these bodies expressed their 

concerns over a potential breach of fundamental values of the EU and standards of 

legality. Despite this, the Polish government did not take any step to solve the situation, 

but on the contrary, rejected all the accusations moved by the Union. It is quite telling for 

example when in 2016 Prime Minister Szydło claimed how: “we will not introduce into 

the Polish legal system any recommendations that are incompatible with the interests of 

the Polish state, which are not compatible with the interests of Polish citizens
298

”. There 

was, by all means and purposes, a substantial difference between the views of the Polish 

government and the Union, the Polish government rejected the recommendations, and 

instead decided to introduce other laws in the subsequent years which would have further 

complicated the situation.  

First of all, on December 2016 Mr. Mariusz Muszyński, one of the three judges appointed 

from PiS and rejected in the March ruling, was selected to substitute the president of the 

tribunal in case of her absence, which was taking place at that moment. In 2017, the vice 

president was forced to prolong his remaining leave, causing President Duda to officially 

appoint Muszyński as vice president of the tribunal. Together with this, also a deep 

reform of the judiciary was announced in early 2017, which would have later developed 

in a second class of issues in the Republic: if up until then the main point of contention 
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was represented by the alleged meddling of the state with the Constitutional Tribunal and 

its independence; a second point would have risen in 2017 regarding the independence 

and meddling with the supreme court.  

Wishing to make a comment on these first years of the second PiS government, it is 

possible to find a situation that was mostly unique, but also mimicked some features of 

the Hungarian case. As it was true in the latter, at the very beginning much of the 

government’s efforts were aimed at striking the constitutional court and an effective 

review of legislation. This was also made easier due to the fact that there was some 

shadiness over the whole matter. By own admission of the Union and tribunal themselves, 

part of the nominations made by PO in 2015 were not to be considered legitimate, 

sentiment which was surely present in the population as well. The decision to not include 

courts’ rulings in the official journal, just like tampering with judges nominations is a 

recurring theme. 

 

8.2 Further complications: Supreme Court Independence (2018-2019) 

 

Just like the Constitutional Court, the Supreme Court as it stands today was founded with 

the constitution of 1997, which defined its objectives together with the rules regulating its 

composition and operations. Among the other things, the Polish Supreme Court 

adjudicates the validity of the elections and referendums, as described by the Art.101
299

, 

Art.129
300

, Art.125
301

; but also serves a role of supervision in the legal activity of the state 

as described by Art.183
302

 and 175
303

. Therefore, just like the Constitutional Court, a 

functioning and independent Supreme Court would be fundamental in ensuring the 
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separation of powers and the system of checks and balances necessary for the existence of 

a state of rule of law.  

The way in which the government majority meddled with the institution echoed the same 

practice used in Hungary years before. A law was introduced lowering judges’ retirement 

age to 60 years for women and 65 for men, whereas previously the previous age was set 

at 67 for everybody
304

. Effectively, this created the risk for up to 27 judges to be forced to 

an early retirement, which could have therefore later been substituted according to the 

Polish laws; due to the possibility of advancing careers of judges ideologically closer to 

the party, this further raised concerns over the independence of the judiciary.  

Following these events, the EU would have continued issuing statements, represented by 

a parliament’s resolution followed then by a 4
th

 Commission’s recommendation in 

December 2017. In particular, the desire was to activate the process in the framework of 

Art.7 (1) of the TEU (it is in this timeframe that the Polish and Hungarian cases started to 

develop side to side). This final recommendation set a series of objectives for the Polish 

government to follow in order to solve the situation, in particular: to amend the law 

relative to the Supreme Court
305

; and to restore the independence and functionality of the 

Constitutional Tribunal
306

. 

About this time, between November and December the Szydło government would have 

fallen
307

, replaced by the first cabinet lead by Mateusz Morawiecki, current Prime 

minister of Poland. However, the new government was not willing to comply to the 

Union’s requests 

The stalemate and the lack of desire to find a compromise on behalf of the Polish 

government prompted on the 1
st
 March of 2018 the decision on behalf of the commission 

to officially activate art.7(1)
308

. After this activation, the Polish authorities were been 
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given the possibility to defend themselves in front of the commission in the summer of 

2018
309

. In these occasions, the country’s delegation tried to explain its point of view in 

front of the community. In particular, the changes in the judiciary were justified in the 

interest of increasing the efficiency of the legal state, which was in the ultimate best 

interest of Poland. The new retirement age was not considered to be discriminatory since 

it was aimed at every judge without targeting any political group in particular. Besides 

that, judges were not being forced to retire, but could make present to the President their 

will to continue their work.  

Regarding the constitutional tribunal, the Polish delegation pointed out how the 

appointments made by the previous parliament were illegitimate, since they did not 

reflect the composition of the political reality of the time. Even though the Constitutional 

court could have been considered to be dysfunctional at the beginning, by the time of the 

proceeding (June 2018), the situation was already stable and the court already operated in 

an efficient, independent and timely manner.  

If anything, the declarations of the Polish delegations are capable of showing the nature 

of the debate according to a different narrative, which was indeed quite popular in the 

country. It is possible to notice a generally different view about the legitimacy of political 

institutions and their role. Still, thanks to the dialogue started between the commission 

and the polish delegation some progress was reached and some compromises were finally 

made. In October 2018, the European Court of Justice issued an official statement in 

which it intimated the Republic of Poland to revoke the law concerning the retirement age 

of judges
310

, due to this, in December, President Duda ended up signing a decree revoking 

the law and reinstating those threatened of retirement.  
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9. Latest Developments (2018-Today) 

 

As demonstrated by the chronology of the two cases, the situation in Poland and Hungary 

is in reality quite different, concerning Poland mainly through the independence and 

correct functioning of courts, while in Hungary instead a deeper change that involved all 

the different areas of the state. Whereas for the northern country the activation of the 

infringement procedure in virtue of Art.7(1) happened in March, in Hungary this would 

have happened only in autumn
311

. The list of grievances was quite extensive, what was 

quoted in particular were the following issues: “The functioning of the constitutional and 

electoral system; the independence of the judiciary; corruption and conflict of interest; 

privacy and data protection; freedom of expression; academic freedom; freedom of 

religion; freedom of association; right to equal treatment; rights of minorities; rights of 

migrants; economic and social rights
312

”. 

This prompted the start of a series of hearings that are to this day inconclusive and did not 

give an appreciable result in any sense. It did not mean however that the last two years 

have been uneventful in the scope of the debate, which on the contrary saw an evolution 

and could also provide insight on the potential future of the matter. First of all, just like 

Fidesz confirmed its role in 2018; 2019 saw the victory of PiS during the general and 

European elections, gaining an absolute majority of seats in the Sejm and even increasing 

its electoral success achieved in 2015. This would have been replicated in the summer of 

2020 with the reconfirmation of Duda during the presidential elections; by all means and 

purposes the activation of Art.7 did not influence quite extensively the general opinion in 

any of the two countries. On the contrary PiS ran a campaign of open challenge towards 

the European Union and its values, proposing an alternative represented by its purely 

Polish vision of state. 
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The great feature of the year 2020 has been the complications resulted by the COVID-19 

epidemic, which inevitably impacted and slowed considerably, among the other things, 

also these legal proceedings. In early 2020 the European Parliament
313

 expressed its 

regret on the fact that the legal process was not yielding any result. Besides that, it was 

also noted the difference existing between the two situations and how the backsliding in 

Poland was much less extensive, wondering if Art.7 was the best instrument to use. The 

evolution of the instruments safeguarding the rule of law is one important point of the 

current debate. Generally speaking, it seems that appealing to the democratic principles of 

the population would not yield appreciable results as long as other areas, such as the 

economy for example, perform well.  

For this reason during the past year one of the most recent developments regarded the 

debate over the correlation of funds to the respect of Rule of Law principles, in the 

framework of the Next Generation EU project. With it, the aim has been to grant aid in 

the form of exceptional funds to distribute among the different state members in order to 

fight against the adverse consequences of the pandemic
314

. The proposal to bind respect 

of the Rule of Law to the possibility of withdrawing funds was met with hostility from the 

Hungarian and Polish government. 

The whole situation created a stalemate in which the two countries vetoed the budget 

effectively risking preventing the issuing of the relief funds. Despite this, in the end, the 

EU partially caved in to the veto of the two countries reaching a compromise. Generally 

speaking, this can be seen as a great example of how at the current state of things the 

Union is an organisation that often chooses to prioritise economical matters over social 

principles
315

, an element which surely played a part in the incapability to solve these 

issues in the past years and fostered the rule of law backsliding. 
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10. Comparative Perspective over the two cases 

 

Drawing onto the similarities and differences in the two cases of rule of law backsliding, 

some conclusions and comments can be made regarding the phenomenon. First of all, if 

we were to try and find some motivations behind the whole process, it would be quite 

easy to attack the two ruling parties by providing them all the responsibility. This 

however would be excessively simplistic. As several cycles of elections showed, PiS and 

Fidesz policies have proved to be very popular, encountering a high level of approval that 

has resulted with several reconfirmations and even in an increased amount of voters as 

time passed. It must be acknowledged how both cases were made possible by fertile 

ground represented by a general lack of trust towards the democratic institutions built 

after the end of communism
316

. This lack of trust could surely be the result of historical 

developments, where institutions were not perceived as representative of the popular will, 

but on the contrary subservient to foreign interests standing in the way of economic and 

social security.  

Another element to be considered in both cases, is the relative speed with which they 

adhered into the different international organisations created in the west during the past 

century
317

, such as NATO, but most importantly, the EU. If on the one hand this could be 

considered commendable, on the other changes were brought at a very fast pace in order 

to adhere to the standards set by the Union for entrance of new members. This speed 

coupled with the very short democratic history of the two countries
318

, probably 

prevented a strong internalisation of democratic systems and institutions. These 

institutions were in place, especially in Poland thanks to a fully fledged modern 

constitution, however time was not sufficient in order to entirely anchor them to the 

public conscience as it is the case of many other western states.  
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It should be noted how in several other countries there is a diffused distrust towards 

political elites and supranational institutions (for example in Italy
319

), however this did 

not result in the existence of serious cases of backsliding. The processes of integration 

into the Union here are much older, taking roots back to the 50s, and the democratic 

history is more fleshed out, having more than 70 years at its back. This factor alone 

created a considerable difference that is observable in the Polish and Hungarian reality. 

The past decade has been a particularly hard one; the economic and migrant crisis, 

coupled with the deep societal and cultural changes left many citizens deeply unsatisfied 

all over the continent, but also fearful for their future. This factor, coupled with those 

previously described, made the two countries steer towards the election of these two 

parties, which on the one hand executed their popular mandate by maintaining the status 

quo, but on the other did so through a progressive and systematic dismantling of the 

typical democratic institutions associated with the respect of the rule of law. The mind 

goes to the original explanation of the phenomenon proposed by the ancient philosophers. 

The lack of rule of law or Tyranny, is born out of democracy when individuals exploit the 

desires of the people in order to gain more power
320

, taking leverage upon their fears and 

resentment. 

Looking on the more practical side, we can see differences and similarities of the 

phenomenon over the two countries; it must be acknowledged for example how the 

backsliding in Hungary is much deeper compared to the events happened in Poland. This 

has been made possible by a variety of factors. First of all, that a constitution was not yet 

created to replace the one written during the communist era; and that the elections’ results 

provided Fidesz enough numbers to amend and create a new one. This new foundational 

document would have provided the basis for all the changes introduced during the past 

ten years. Looking for example at the media laws (which were the first piece of 

legislation introduced in the context of this analysis), they would have not been possible 

without constitutional amendments made by a supermajority in the parliament.  

Looking at the similarities instead, we can notice how the process of backsliding was 

characterised by the general dismantling of constitutional rules especially through the 
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dismantling of courts and making them subservient to the party’s desires
321

. This is one of 

the most important points that can be drawn. Court rulings, especially those of the 

Constitutional Court, have been openly disregarded by the two governments, and in the 

meanwhile the nomination of new court members has been tampered with. On the one 

hand judges who were ideologically closer to the parties could be proposed, while on the 

other the older judges nominated by older governments were being substituted through 

various means, the most important of which represented by the lowering of the retirement 

age.  

One of the important lessons over the phenomenon is precisely the importance of 

independent courts capable of constitutional review of legislation as foundation for the 

system of checks and balances which is fundamental for a state of rule of law. When this 

comes less, it is possible for the government to introduce measures and laws that openly 

defy minorities and other groups, waging war the state itself of legality
322

. The case of the 

March 2016 ruling in Poland or the decision in Hungary to disregard all rulings prior to 

2012 is just an example. This was possible thanks to the fact that the general population 

did not care, or at the very least not cared enough about the situation, which highlights the 

lack of internalisation of values at the heart of the EU discussed before. 

Speaking about the Union, the lesson that can be generally drawn is its inefficacy in 

dealing with the situation, being incapable in the entire decade to put a stop to it. This was 

not only through a lack of will but also in hope to avoid the adverse consequences of a 

potential use of Art.7. What the past decade has shown more in general is how the 

European Project itself is probably not yet mature enough in matters of solidarity and 

respect of its fundamental values. When confronted with difficult choices, it has often 

chosen the path safeguarding economic matters or the status quo. The most recent 

example of this has been the dispute over funds in the context of Next Generation EU. Put 

under pressure the Union caved in reaching a compromise quite far from the most 

desirable outcome. 

More in general, the Union is confronted with the difficult choice of deciding towards 

which direction to go in the future. What the two cases of Hungary and Poland show is 
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the difficulty in acting upon instances of fundamental breaches of the treaties; and 

nothing as it stands now prevents a similar situation from happening again in the future. 

Besides this, what can be observed is a generally completely different conception of rule 

of law incompatible with the ideas held in the rest of the continent
323

. What is being seen 

now in the East is the rise of a new type of government which could be defined as a sort 

of illiberal democracy
324

. Strong peripheral countries, with the support of their own 

population openly challenge the order imposed by the Union and the rest of western IOs, 

doing so through the dismantling of democratic institutions. If the Union wants to solve 

these issues, it must therefore try to take a stand accepting the potential risks
325

 of its most 

serious instruments.  
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Conclusion 
 

 

After having explored the whole matter, some final conclusions can be reached. First and 

foremost as introduced at the very beginning of the dissertation, the importance of these 

series of events cannot be underestimated. Their relevance is quite significant since they 

represent a noteworthy crack in the solidity of the Union, but also because in their 

generality, they highlight a profound gap in terms of values and political objectives 

between the community and some of its member states.  

As it was possible to verify in the first chapter, the “Rule of Law” is a particularly 

complicated legal concept that has been several millennia in the making; the first, most 

precise requirements to verify its presence or lack thereof were only identified in the last 

two centuries. Definitions such as the one provided by Fuller, Dicey, Bingham etc. all 

played a role in the adoption of the concept as a foundational element in the 

overwhelming majority of the modern democratic states, but also in the construction of 

the different international organisations that permeate the modern political scene.  

This richness and diversity of interpretation however also translated in a difficulty in 

finding its different needs. Different thinkers and legal commentators all provided 

different ideas on what exactly the rule of law is, dividing themselves between those who 

mainly identified formal and procedural requirements, and those who instead preferred to 

attach also substantive requirements of humanitarian obligations. In the scope of this 

dissertation the attention has been aimed primarily at the interpretation in the European 

Union. In this case, an added layer of difficulty, represented by the linguistic barrier 

should be also specified, different declinations of the concept depended also on the 

language reflecting historical and legal tradition of many of the member states.  

All these factors produced a particularly difficult situation where the Union was built 

upon principles of rule of law safeguarding its institutions and its values, but could not 

provide a specific, clear definition on what exactly it was and what were the requirements 

verifying its presence. This however does not mean that the Rule of Law is an entirely 

fuzzy concept: legal doctrine given by the whole of rulings issued by the different bodies 

of the international organisation identified many different areas of interest. In this sense, 

it is possible to verify how in the Union the legal concept of Rule of Law is indeed 
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described by a series of requirements of democratic quality, respect for human rights and 

principles of legal certainty and predictability. 

Turning the attention towards the specific cases of Poland and Hungary, a series of facts 

can also be verified. First of all, their uniquely tragic and sad history; this was 

characterised by loss of freedom towards different foreign superpowers, genocide and 

betrayal. These events created some long term consequences that can still be felt to this 

day and surely fostered the conditions that allowed the rule of law backsliding to take 

place. The nature of the political situation and the isolation from the rest of the west 

prevented some of the past century’s processes of change to take root, being instead 

replaced by others. The reality of life during the communist rule, together with the 

democratic transition carried on mainly by political elites detached from the most 

common citizens, created a widespread distrust towards the ruling classes, which would 

have later been ultimately represented by the European institutions.  

The democratic history of the two countries is particularly short, and it could be argued 

how many of the principles enshrined in the EU treaties were not really internalised in the 

past decades. The access into the Union was something that happened primarily out of 

convenience and necessity, and not due to some burning internal adherence to its 

principles. When the duties of membership clashed with the public opinion, the two 

parties of PiS and Fidesz managed to represent the dissatisfaction of their citizens and 

take the fight against the Union. However, during this period they also consolidated their 

power over their respective systems through practices that by all means and purposes 

violated the standards of rule of law described by the EU.   

Turning the attention on the way with which this was possible, some other conclusions 

can be reached. First of all, a significant difference between the two countries can be 

identified represented by the supermajority obtained by Fidesz in Hungary compared to 

the simple majority obtained by PiS in Poland. What this meant, is that the Hungarian 

backsliding is much more extensive than the Polish one, due to the fact that Orban’s party 

was capable of drafting a new constitution and set its vision of the state in stone.  

Whereas this was not possible in Poland, some common points can also be identified. In 

both the countries the attention was particularly focused on limiting and tampering with 

the normal functioning of courts guaranteeing a formal review of constitutionality and 

legislation. Over time, this translated in the issuing of more and more laws violating 
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fundamental principles of the Union and cementing a vision of the state profoundly 

different than the one found in most other western democracies.  

Looking at the reaction of the Union, this has been particularly meagre, not being capable 

in the many years that characterised the debate to find a satisfying solution. This has been 

not only been due to a lack of instruments, but most importantly due to a lack of will to 

use them. More in general, it seems like the whole situation has been an example 

highlighting some of the Union’s identity problems, or in other words, it has highlighted 

how the Union tends to privilege matters of economic nature and is not really mature 

enough to deal with such differences in political values and breaches over fundamental 

treaties.  

Speaking in absolute terms, as European citizens, the whole matter puts the accent on 

how important it is to understand and internalise the different values at the inception of 

the Union, because their presence or lack thereof does make a difference. Let us for 

example think about the most recent developments in Poland over abortion rights, this 

was made possible by a decision undertaken by the Constitutional Court, the very same 

whose judges had been subject to debate. It is important to understand how these 

foundational treaties and values do have an effect and for this reason, it would be 

fundamental for everybody to know them better, regardless of their opinion about them. 

The Union could maybe try to foster the respect of rule of law through initiatives aimed 

precisely at this if it wanted to see a resolution of the problem. In a similar way however, 

every single one of us should make a decision and understand if these values do indeed 

represent our ideas and hopes for the future, how to defend them in case of a positive 

answer, or if it is worth still following them when this is not the case. 
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Summary 
 

Introduction 

With this dissertation, the aim was to analyse the recent dispute over the alleged rule of 

law backsliding in the Central Eastern European states of Poland and Hungary. The 

dispute highlights the level of disagreement existing between certain member states and 

European Institutions over what exactly is “The Rule of Law”, but also more in general, 

over some of the most fundamental values that should be at the bedrock of the state. This 

wide scope of disagreement, translating in a concrete gap between the Union and some its 

components, sparked a personal interest to delve deeper into the matter. 

 

Chapter I: Rule of Law 

The dissertation has been therefore divided into three main chapters; in the very first the 

objective is to identify and describe in the most accurate way possible the various school 

of thoughts and definitions of “Rule of Law”. A good starting point could be researching 

for simple definitions of the concept. Such examples could define the “Rule of Law” as 

restriction of the arbitrary exercise of power by subordinating it to well-defined and 

established laws, or mechanisms by which everyone should be ruled by the law and obey 

it. 

However, relegating the concept to such simple definitions could prove to be insufficient 

in order to fully understand its implications. If a general definition of The Rule of Law 

may refer to what was previously described, it is also true that in many legal systems 

there is a reference to certain values and ideas, such as liberty and respect for private 

rights. Whereas the core idea of rule of law is generally undisputed, the several 

conceptual and legal by-products that stem from it are more controversial. In order to 

understand these modern interpretations and how their concrete applications differ from 

legal system to legal system, a review of the concept from an historical perspective is in 

order, together with the study of its main contributors  

Upon analysing and researching the historical development of the Rule of law, a number 

of important philosophers are taken into consideration as contributors, and are often 

instrumentally used by modern commentators to describe one particular aspect they are 
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interested in. However two philosophers in particular seem to be extensively considered 

in academic literature as the original “fathers” of the concept; these philosophers are 

Plato and Aristotle. 

According to Plato’s ideas of rule of law, no state can exist where the law is subject to 

any authority higher than itself. The situation in which law is subordinated to the will of 

any person whose pursuit is any different than wisdom and righteousness, is a state 

destined to fail which will revert to tyranny. According to Aristotle, the most favourable 

situation is where the ruler is merely the person who acts within the framework of laws 

and behaves according to the Rule of Law. Rules are boundaries and order, and order is 

good. No order can be achieved in a society where law does not reign supreme and is 

subject to the will of the single individual and set of individuals. 

With the arrival of the middle ages, these concepts were lost, only to be rediscovered later 

by philosophy placing emphasis upon them once again. If the ancient philosophers started 

from questions of virtue, honour and the different organisations of the state, the new ones 

asked themselves more about the concept of liberty, and how it tied into the different 

social structure of the time. The birth of a middle class closing the gap between nobility 

and peasants was quite often the philosophical framework in which many thinkers wrote. 

In this view, the work and exploration of the concepts regarding rule of law can be seen 

as the desire to obtain and maintain this liberty. 

Just like Plato, Hobbes held the idea that the law could not be a set of rules that were 

written and blindly applied; they had to be embodied by somebody: the sovereign. The 

sovereign had to possess coercive powers and apply them in an asymmetric way upon the 

rest of the population; without this absolute authority, the structure of the state would 

have crumbled, together with its properties and freedoms. The philosopher tried therefore 

to justify and present the ideal state as the one where there is a clear distinction between 

authority and citizen, or in other words and absolute monarchy. 

John Locke explored the ideas of law and exercise of power at length in his treaties. The 

importance of law as cornerstone of the state was stressed and laws and constitutions 

were found to be the foundation itself of the state, if created and written by free 

individuals. The individual is free when he is able to dispose of his wealth as he prefers, 

and his freedom does not overstep the one of other individuals. The state to which it was 

necessary to aim was a “state of nature” in which no other man may arbitrarily constrain 
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the other or make attempts at his property. The government was seen as having a 

paradoxical type of relationship with the state of nature. The only free form of 

government can be the one created and instituted by free men, who seek to enlarge their 

freedom, since they will be the only ones protecting this particular interest.  

The main contribution of Montesquieu in the development of the concept of rule of law is 

an application of freedom over institutions: if it is true that freedom can only exist where 

law is present preventing the actions of others from curtailing our agency, the same must 

also be true for institutions. In a system where law is upheld, institutions must have clear 

and well defined boundaries in which they operate, verifying the legitimacy of their 

actions by controlling each other, or in other words, a check and balances system. 

Separating executive, judicial and legislative powers was the only way to achieve this 

desirable state of freedom. 

Looking at the most recent centuries, precise requirements were identified. Dicey defined 

a series of formal constraints that in his opinion constituted the cornerstone of the rule of 

law. The same was later done by Hayek, but perhaps the most comprehensive and famous 

definition is the one provided by Fuller and his eight points.  He claimed that laws should 

be general, promulgated (readily available); prospective (prescribe how to act in the 

future and not punish for the past), clear, non-contradictory, should not ask the 

impossible; should be constant; the way laws will be applied by judges and the rest of the 

system must be congruent with what prescribed in the written statutes. The contribution to 

Rule of Law by Fuller is precisely found in the identification of these characteristics, 

because they can also be identified as an implicit pact between law makers and citizens. 

Rule of law was finally identified by precise procedural constraints of predictability and 

form capable of driving the actions of individuals and institutions within a stable legal 

framework. 

Some thinkers like Bingham attached more stringent humanitarian requirements to rule of 

law, while others like Raz defined rule of law as a tool and nothing more, devoid of any 

moral requirement to be functioning. There is a distinction between those who attach only 

purely formal/procedural value to the concept, and those who instead attach another layer 

of morality, or substantive aspects to it. Whereas formal and procedural aspects are 

undisputed, substantive aspects are much more controversial and vary depending on the 
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personal interpretation of the individual or the institution taken into exam, reason for 

which an analysis of the EU and its instruments is in order.  

The importance of Rule of Law in the context of building international organisations 

cannot be understated. Their own existence was made possible by the gradual and 

progressive subscribing to supranational rules and structures governing relationships 

between all the different members. Therefore, together with the already extensive 

presence of national laws, the last century also witnessed the creation of jurisprudence in 

the set of global or international laws governing these relationships. The main 

mechanisms driving this process were represented by the gradual delegation of 

jurisdiction to international bodies which slowly created a set of precedents clarifying 

application of said international treaties; the same is true for the EU. 

Explicit reference to the rule of law was only made for the first time in 1986 with the case 

of European parliament v. Les Verts, only to be then enshrined in the Maastricht treaty 

during the 90s. No specific definition of Rule of Law is present within national courts or 

constitutions of the vast majority of member states. This lack of definition however does 

not mean that the rule of law is not a principle incorporated and respected within these 

different systems. EU legal doctrine defines the rule of law as a legal principle of 

constitutional value linked with democracy and respect for human rights, a primary 

principle of judicial interpretation and a source from which standards of judicial review 

may be derived, defining principles of legality and legal certainty.  

Together with its definition, also the instruments to defend the rule of law grew with the 

Union. The newest set of instruments at its disposal is represented by the rule of law 

framework, which however developed its first iteration only in 2014. Other tools can be 

used to sanction the member state or to put pressure through the existence of 

communitarian constraints. The most important instrument used over disputes regarding 

the rule of law has been represented by infringement procedures punishing member states 

that have been found violating some form of the EU law by fining them a certain financial 

amount. 

The crowning provision in case of a potential backsliding is also identified in Art.7 and 

the aforementioned rule of law framework. The application of Art.7 can have particularly 

harsh consequences resulting in the loss of voting rights for the member state, reason for 

which it is often considered extreme and has earned the nickname of “nuclear option”. 
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For this reason also other instruments such as the EU justice scoreboard, the European 

Semester; and a variety of softer measures of indirect promotion of rule of law such as 

funding mechanisms, communication campaigns or technical support to governments 

were created. Together with the problems of the toolbox, also many member states enable 

the position of those infringing the treaties by assuming neutral stances over the dispute 

and are reluctant over the prospect of using Art.7. 

 

Chapter II: Democratic Transition 

The second step necessary to analyse the phenomenon of rule of law backsliding in 

Eastern Europe is to analyse the political and historical context of the two countries. Both 

are similar in the sense that they could be considered among the group of modern 

European states which belonged to the Soviet Block in the second half of the last century. 

Due to this fact, differences in social and political values can be found compared to the 

rest of the West. Whereas in Western Europe the second half of the 20
th

 century can be 

considered as a period of liberalisation, economic growth, integration, critique and review 

of many of the social staples that existed up until then; the same cannot be said for the 

East. For these countries, this time frame was not characterised by a progression in the 

economic and social sense as much as a continuous, daunting struggle in order to preserve 

and gain some form of independence from the Soviet Union, which exercised a 

significant political and social influence over every aspect of life. This struggle often 

erupted into violence, creating a different set of myths and heroes compared to other 

European Counterparts. 

In many ways, a fundamental problem that concerns the existence of rule of law 

backsliding is relative to a form of resentment and distrust on behalf of the citizens 

towards institutions, both on the national and supranational level, that was later exploited 

in order to achieve a political majority. One first moment was represented by the 

transition that started in 89’. Citizens had little say in the round talks were foundations 

were placed for the shift from the communist to democratic system, and the same was 

true for the formation of the political structure which would have later taken life. The 

participation in the process of building of the democratic institutions and European 

integration was mainly carried out by the political personalities, which only consulted the 

people through single referendums and general elections.  
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The access into the EU was met with quite high support, on the one hand since it marked 

a complete change of direction from the communist past, on the other because it 

represented the possibility to enter into liberal markets, IOs and reap the economic 

benefits this enticed. During the 90s much of the policies and efforts undertaken by the 

Polish and Hungarian governments were aimed at imitating western economic and 

democratic models, also in order to guarantee the full adherence to the Copenhagen 

criteria necessary to gain entrance into the EU.  

Commentators might argue how the participation in the Union enticed a variety of duties 

and benefits that were not fully understood or shared by the general population. One 

common feature on which both critics and populist parties might agree is how the 

participation in the European project was carried on mainly by governments and political 

elites, while the contribution on behalf of the people was the simple decision on whether 

to ratify everything or not. The process of joining the Union and the adoption of 

democratic models was not met with a full understanding of them, or with the creation of 

any particular democratic spirit. This brought to a desire to re-entrench into national 

premises in the most recent years when confronted with the different duties of belonging 

to the community, and the prospect of economic and cultural crises. 

The general mistrust produced an effect of disenfranchisement towards institutions that 

was only multiplied with the entrance within the EU. All of a sudden, these populations 

had to abide to a series of values and ideas that were not historically theirs and were 

pushed by foreign technicians with whom they did not agree. This created a series of 

impositions and novelties that produced a strong resentment which resulted in the arrival 

of the two parties of Fidesz and PiS. This prompted a situation in which peripheral 

governments backed by a strong popular support openly challenged European institutions. 

The fundamental values and ideas of the two entities quickly clashed, with fundamentally 

different conceptions of what can be meant by Rule of Law.  

2010 marked the year in which Fidesz in Hungary obtained a majority in the parliament 

with more than 52% of the votes, translating with almost 60% of the seats, enough to 

rewrite and change the constitution. Ever since 2010, Fidesz would have not lost this 

supermajority, which would have also been coupled with the presence of a representative 

of the party in the presidential palace through the election of Pál Schmitt in 2010 and 

János Áder in 2012 and 2017. Conversely, PiS in Poland would have gained its absolute 
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majority in the chambers in 2015 and 2019, with a total of 38% votes in the first time and 

almost 44% in the second. Similarly, in the presidential elections of 2015 and 2020 PiS 

candidate Andrzej Duda would have won in the second turn, both times with about 51% 

of the votes.  

 

Chapter III 

The two countries are often paired together, especially in the most recent years; however 

their policies and the way in which they were implemented present several similarities 

and differences which are at the heart of this dissertation. The third chapter is therefore 

dedicated to explore in detail the changes and policies undertaken by Poland and Hungary 

in the past decade in the framework of Rule of Law backsliding, in order to assess its 

features also in the context of the EU and its actions to limit the phenomenon. 

One fundamental difference the Polish and Hungarian case is represented by the 

Constitution. In the northern country the fundamental law was recreated from scratch in 

1997 in order to fit within the framework of Western democracies and international 

institutions as we intend them today with the final objective of joining the EU. In 

Hungary however, this was not the case. The possibility to rewrite and amend the 

foundational document was seized by Fidesz at the very beginning, and thanks to this 

reason, the depth of the case is here much greater compared to Poland, not only revolving 

around the independence of the judiciary but also, among other things, the plurality of 

medias and information, education, religion and cooperation with European institutions. 

The first Fidesz government, strong of its supermajority, started right away to introduce 

deep reforms aimed at changing the functioning of society. Right after the elections, 

attention was focused over medias and the free flow of information; this resulted in the 

controversial media laws. These laws were profoundly intertwined with each other and 

were coupled with constitutional amendments aimed at making them functional and 

possible. These amendments did not only relate to the plurality of media, but step by step 

they were starting to affect several organs of the state. Most importantly, the role of the 

constitutional tribunal was decreased, being now able to deliberate only on a lessened 

amount of cases. With the turn of 2011 the Hungarian government also started to plan an 

entire rewriting of the constitution which was forecasted for April. 
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The new constitution represented a mixed bag in the eyes of the community; many 

references were made to the respect of rule of law, freedom of thought and religion and 

human rights. Even though these steps were commended, at the same time questions were 

raised, mainly over three points of contention, first of all the new constitution seemed to 

justify an ideological entrenchment over nationalist policies and ideas; it was tampering 

with the independence of courts and their correct functioning (as it was the case with the 

constitutional court); and finally the new constitution made an extensive, excessive use of 

cardinal laws cementing this new view of the state, making it much harder to change in 

the future.  

Thanks to this new document, several new changes were carried out that further 

preoccupied the Union’s authorities. A reform of the National Bank was undertaken, 

which consisted in the possibility for the government to sit in its meetings through the 

presence of its minister, the monetary council also had to disclose to the government the 

arguments of said meetings, effectively preventing confidential discussions. This was 

followed by several other minor reforms, such a smaller law requiring parliamentarian 

approval through a supermajority to register a church, or a new electoral law which 

harmed minority voters. Also, the independence of the judiciary did not now concern only 

a limitation on the scope of constitutional court’s activities, but it included the creation of 

a new institution, the national office for the judiciary (NJO), and its president, tasked with 

the administration of courts. The new president of the NJO was Mrs. Tünde Handó, who 

was heavily criticised due to her connection to Fidesz. This created problems also in 

connection to the lowered retirement age for judges, since now with the possibility on 

behalf of the NJO president to shortlist nominations, the whole process of replacement 

and ideological hegemony could be achieved at a very fast rate. 

During the migration crisis, the Hungarian authorities decided to not comply with 

European Directives. This was followed by the controversial introduction of a more 

stringent asylum law, which allowed among the other things also the possibility to detain 

asylum applicants. The law was considered to be a direct answer towards EU policies in 

matters of migration and in particular the Dublin system, which prescribed the 

redistribution of asylum seekers in the territory of the different countries, policies against 

which the Hungarian government was and is to this day very critical. More than that, it 

was also an open challenge towards Union’s values.  
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A law on higher education was also adopted which curtailed foreign influence in the 

country. In particular, in Hungary there is a university called Central European 

University (CEU), which was economically financed by American magnate George 

Soros. The Hungarian government adopted a piece of legislation which was directed at all 

these institutions having a foreign legal address. The CEU was the only Hungarian 

university that corresponded to these terms, and therefore the legislation was created ad 

hoc to curtail its operations. 

All of these events prompted the EU response through several infringement procedures, 

opinion and recommendations which however produced no result. On the contrary, Fidesz 

performed splendidly in two re-elections conserving its ample margin. The insertion of 

the discussion within the framework of Art.7 arrived only after eight years in 2018.  

Turning the attention to Poland it is possible to see how this case is concentrated over a 

single matter: the independence of courts and the judiciary sector. Much of the efforts 

here have been aimed at the Constitutional and Supreme court, as it was the case with 

Hungary at the beginning. The situation in Poland has not yet reached the extent seen in 

Hungary.  

Analysing the process of reform of the judicial sector in Poland, early chronology is very 

much important; since it is thanks to it that many misunderstandings were born which 

would have ultimately resulted in the crisis. The PiS government officially started in late 

2015; or to be more precise, the Polish elections took place the 25
th

 of October. Due to the 

unprecedented positive result for Kaczyński’s party, a government could be formed right 

away by candidate Beata Szydło, who did not need to enter talks with the opposition; this 

happened in November 2015.  

In Summer President Komorowski decided to sign a bill thanks to which it was now 

possible for PO to nominate 5 of the 15 judges of the constitutional ourt before the 

expiring of the term. In the very last session before the withdrawal of the chambers 5 new 

judges were elected. These 5 judges would have replaced PiS nominated judges who took 

office many years before during the Kaczyński government, making the tribunal tilt 

significantly. Since already 9 out of 5 judges had been nominated during the previous 

years by PO, the nomination of the other 5 meant that the constitutional tribunal would 

have reached a total of 14 out of 15 PO nominations. 3 of these judges would have 
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substituted members whose term already expired, while other 2 would have substituted 

members’ whose term had to expire in December. 

President Duda refused to take the oath of the 5 PO nominations, officially giving life to 

the set of events that we can define as the Polish constitutional court crisis. The new PiS 

government later introduced a piece of legislation which prescribed the nomination of 5 

new judges. These five new PiS nominated judges would have consequently being sworn 

in December. Despite the efforts of both the EU authorities and the constitutional tribunal 

itself, all the recommendations and legal sentences were ignored by the Polish 

government.  

Attention was later turned towards the Supreme Court. The way in which the government 

meddled with the institution echoed the same practice used in Hungary years before. A 

law was introduced lowering judges’ retirement age to 60 years for women and 65 for 

men, whereas previously the previous age was set at 67 for everybody. Effectively, this 

created the risk for up to 27 judges to be forced to an early retirement, which could have 

therefore later been substituted by others more ideologically closer to the party. This was 

stopped by the EU only under threat of serious sanctions, which later concretised also in 

the decision to activate Art.7 against the country, three years after the constitutional court 

crisis.  

Analysing the past year for Hungary and Poland together, it would be possible to see how 

2020 was characterised by the complications resulting from the COVID-19 epidemic, 

which inevitably impacted and slowed considerably also these legal proceedings. In early 

2020 the European Parliament expressed its regret on the fact that the legal process was 

not yielding any result. Besides that, it was also noted the difference existing between the 

two situations and how the backsliding in Poland was much less extensive, wondering if 

Art.7 was the best instrument to use. 

One of the most recent developments regarded the debate over the correlation of funds 

with the respect of Rule of Law principles in the framework of the Next Generation EU 

project. With it, the aim has been to grant aid in the form of exceptional funds to 

distribute among the different members in order to fight against the adverse consequences 

of the pandemic. The proposal to bind respect of Rule of Law to the possibility of 

withdrawing funds was met with hostility from the Hungarian and Polish government. 
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The whole situation created a stalemate in which the two countries vetoed the budget. In 

the end, the EU partially caved in to the veto reaching a compromise. 

Drawing onto the similarities and differences in the two cases, some conclusions and 

comments can be made regarding the phenomenon. First of all, if we were to try and find 

some motivations behind the whole process, it would be quite easy to attack the two 

ruling parties by providing them all the responsibility. This however would be 

excessively simplistic. As several cycles of elections showed, PiS and Fidesz policies 

have proved to be very popular, encountering a high level of approval that has resulted 

with several reconfirmations and even in an increased amount of voters as time passed. It 

must be acknowledged how this was made possible by fertile ground represented by a 

general lack of trust towards the democratic institutions built after the end of communism. 

This lack of trust could surely be the result of historical developments, where institutions 

were not perceived as representative of the popular will, but on the contrary subservient 

to foreign interests standing in the way of economic and social security.  

Looking on the more practical side, we can see differences and similarities of the 

phenomenon over the two countries; it must be acknowledged for example how the 

backsliding in Hungary is much deeper compared to the events happened in Poland. This 

was mainly made possible by the constitutional reform which also allowed the 

introduction of harsher laws. Looking at the similarities instead, we can notice how the 

process of backsliding was characterised by the general dismantling of constitutional 

rules especially through the dismantling of courts. This is one of the most important 

points that can be drawn. Court rulings, especially those of the Constitutional Court, have 

been openly disregarded by the two governments, and in the meanwhile the nomination of 

new judges has been tampered with. 

Speaking about the Union, the lesson that can be generally drawn is its inefficacy in 

dealing with the situation, being incapable in the entire decade to put a stop to it. This was 

not only through a lack of will but also in hope to avoid the adverse consequences of a 

potential use of Art.7. What the past decade has shown more in general is how the 

European Project itself is probably not yet mature enough in these matters. When 

confronted with difficult choices, it has often chosen the path safeguarding economic 

safety. The most recent example of this has been the dispute over funds in the context of 
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Next Generation EU. Put under pressure the Union caved in, reaching a compromise quite 

far from its most desirable outcome. 

 

Conclusion 

After having explored the whole matter, some final conclusions can be reached. First and 

foremost, as introduced at the very beginning of the dissertation, the importance of these 

series of events cannot be underestimated. Their relevance is not only important since 

they represent a significant crack in the solidity of the Union, but also because in their 

generality, they highlight a profound gap in terms of values and political objectives 

between the community and some of its member states.  

Perhaps the best thing that we could do as members of the European Community is to ask 

ourselves in which direction we want to go forward, if the values of the Union are 

actually ours and how much we can tolerate or agree with members not following them.  

 


