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Introduction 
 

 

 

The thesis aims to study indigenous peoples, with a particular focus on those 
of the Arctic region, and the impact that climate change – whose consequences 
are increasingly evident and clear – has on the enjoyment of their human 

rights. Millions of people are already suffering from the catastrophic effects 
caused by climate change. Global warming and its effects on the globe are 
now widely acknowledged, and with it comes worry about the damage it is 
causing and will continue to do to human rights, exacerbating already existing 
inequities. Its effects will continue to grow and worsen over time, creating 
great hardship for current and future generations.  
The main topic of this work concerns the action of the indigenous peoples of 

the Inuit, who live mainly in Canada and Alaska, and the Petition that they 
have brought to the Inter-American Commission on Human Rights to 
denounce the United States that through their grasping greenhouse gas 
emissions, have violated the fundamental rights of the Arctic people. The 
thesis is divided into five Chapters, each dealing with a different yet 
complementary aspect of both indigenous peoples more generally and the 
violation of human rights caused by climate change.  
The research questions sought to be answered are diverse. Among these, for 

instance, what defines indigenous peoples? How does climate change violate 
the fundamental rights of Arctic indigenous peoples? What are the difficulties 
in determining a State’s responsibility for human rights violations? What are 
the challenges of engaging in human rights-based litigation? 
The first Chapter aims to investigate the issues of indigenous peoples in its 
generality. They are vibrant communities with histories dating back thousands 
of years, who are still struggling to obtain fair recognition and protection. The 

characteristics that distinguish them, namely historical continuity with pre-
colonial societies1, the strong ties to the surrounding territories and natural 
resources, distinct social, economic or political systems, peculiar language, 
culture and beliefs, constitute uniqueness that must be protected and 
safeguarded. In this first part will be reconstructed the historical roots of the 
first indigenous peoples, and will be outlined the peculiar characteristics 
previously stated, in particular cultural diversity and ancestral relationship 

with the territory where they live. These elements will constitute the fil rouge 
of the entire elaboration of the work. 
The interest in delving further into the difficulties and issues of indigenous 
peoples’ protection – from an international legal perspective – has increased 
dramatically in recent years. Chapter two will focus on this very aspect. This 
phenomenon may be interpreted in light of important changes that have placed 
a premium on indigenous peoples’ protection, frequently leading to tight 
collaboration in the implementation of international and national norms in 

                                                           
1 United Nations Declaration of the Right of Indigenous Peoples, United Nations, 2007.  
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order to better safeguard these communities. The rationale for this emphasis 

is due to the unique nature of indigenous peoples’ claims to rights. It should 
be recognized, however, that the legal framework protecting indigenous 
peoples’ rights is very new. It is based on a number of important international 
agreements, e.g. the Convention on Indigenous and Tribal Peoples and the UN 
Declaration on the Right of Indigenous People. Thus, the preservation of 
indigenous rights is founded on some international norms and principles. 
These normative instruments are then also accompanied by regional 

legislation and broader normative instruments, which while not focusing on 
protecting the rights of indigenous minorities, are concerned with protecting 
human rights in general. 
The third Chapter contains an examination of the indigenous people featured 
in this discussion: the Inuit. This indigenous community, native of the coasts 
of America, distributed from Greenland to Alaska to Canada, has cultural 
peculiarities that define its existence. It is for this reason that, in light of the 
violations that will be presented later, it is necessary to frame the indigenous 

people from a historical and cultural perspective, trying to deepen the peculiar 
features that define them. The customs of the Inuit are outlined by their 
connection to the land, which is increasingly threatened by external forces: 
climate change, first and foremost, destroys their natural environment, going 
to undermine the survival of the places that keep the Inuit alive. Without the 
Arctic environment, such as it is, the life of this indigenous community ceases 
to make sense.  

The fourth Chapter forms the central body of the entire work. It is critical to 
assess the substance of the Inuit Petition filed to the Inter-American 
Commission on Human Rights against the United States in 2005. It should be 
noted that the phenomenon of climate change litigation, i.e. court cases in 
which the issue of climate change is brought before the judges, has been 
gaining popularity since the last decade. The use of a human rights-based 
approach, which is built on the assumption that human rights are a means to 

contribute to human development just as development is a means to ensure 
the effective and lasting enjoyment of human rights, constitutes the 
motivational basis of this Petition. The Inuit litigation will be studied to 
determine the correlation between human rights violations and climate change 
as it relates to the indigenous Inuit ecosystem. Along with this will be 
presented data on global warming in the Arctic region, where its effects are 
felt more than in other places in the world. The timeframe that will be 
considered spans from the year 2000 until now, 2021. The predictions made 

by the experts will turn out not to be encouraging. After that, it will be possible 
to understand how three fundamental rights of the Inuit presented in the 
Petition – the right to benefit from culture, the right to subsistence and the 
right to life – are violated by climate change. The outcomes of the application 
to the Inter-American Commission will then be revealed, with the goal of 
determining whether mistakes and failures could be found. 
The resonance achieved by the 2005 Petition opens the door to the last 

Chapter, the fifth. It investigates exactly what happened after the Inuit 
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application was filed. Sixteen years have passed, and many things have 

changed, most notably the world community’s reaction to the climate 
catastrophe. It is clear that to date the global warming emergency is the biggest 
and most difficult challenge to face in terms of response to the phenomenon. 
The presentation of the Petition by the indigenous Arctic Athabaskan people 
in 2013 also to the Inter-American Commission on Human Rights will be the 
example, for the purposes of this thesis, that the climate issue related to human 
rights violations is an issue more compelling than ever. This relationship, 

confirmed to date, has been studied and observed in all developments since 
2005. However, the problem that remains to be solved is how to combat and 
counter human rights violations by global warming. According to the human 
rights-based approach, development cooperation must aim at promoting and 
protecting rights, that is, guaranteeing access to goods and freedoms in the 
medium and long term, and not simply their immediate and contingent 
availability. The human rights-based approach will be analyzed more 
specifically, seeking to outline its shortcomings and limitations in addressing 

the climate crisis. 
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Chapter I 

 

Who are Indigenous People? 

 

 
This first Chapter aims to introduce the main characteristics of indigenous 
peoples, from their definition, which although not univocal, sees different 
interpretations by the international community. It is necessary, in order to fully 
understand the main subject of this paper, to determine the historical roots of 
indigenous peoples, the pre- and post-colonial period and how, in particular, 
the Arctic indigenous peoples were born. Next, it is important to study the 

features that most define these communities: cultural diversity and 
relationship to land and territory. 

 

 
1.1 The term ‘Indigenous People’ under International Law 

 

 
The changes and subsequent developments that have come gradually within 
the international order have allowed us to think of the term ‘indigenous 

people’ as those peoples who have maintained throughout history their 
attachment to their native land, playing a role apart from the global historical 
evolution2. These are indigenous peoples who have struggled for self-
determination, setting as their goals particular historical visions of human 
progress in very specific social and political contexts. Over the centuries, 
indigenous people have struggled for the affirmation of their identity as 
differentiated peoples, their language, their particular patterns of life, 

millennial knowledge and for their own cosmogony. To this day, indigenous 
peoples fight to maintain all of these elements. These characteristic aspects of 
the communities have been legitimized through the particular political, social 
and economic indigenous peoples’ organizations and through international 
forms of aggregation, constituting the common element of all indigenous 
peoples of the world. Each of these features has contributed to the affirmation 
of a strong cultural identity, which finds its essence and legitimacy in the 
management and use of the resources of the territories inhabited, preserved 

and handed down to indigenous peoples over the centuries. The organization 
and control of natural resources are elements inherent to the historical 
experience of self-determination itself, which gives indigenous peoples 
legitimacy over these to all intents and purposes3. 

                                                           
2 TAULI-CORPUZ, ENKIWE-ABAYAO (2010). 
3 Ibid. 
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The struggle that indigenous peoples are forced to endure is essentially posed 

by globalization and the need to conform to it. Not to mention the continuous 
contrast with civilization that imposes rules and restrictions to which 
indigenous people are not accustomed. Indigenous peoples, as mentioned 
above, continue to struggle in order to assert and keep alive their identity, 
language, traditions and lifestyles. However, the maintenance of these 
elements is disturbed by climate change, that, through its effects, is 
undermining the survival of these communities, putting their human rights at 

risk.  
All the peculiarities that characterize indigenous peoples, including the rights 
that derive from such identification, are protected and safeguarded by 
international law, which provides a legal definition of who is an indigenous 
group. Because of the complexity of these characteristics, extremely different 
from people to people, the international community has not adopted a single 
definition, because it would have run the risk of excluding some indigenous 
communities from the description. The birth of the term dates back to just over 

fifty years ago and is therefore very recent.  
The definition of ‘indigenous people’ is guaranteed through several 
instruments that provide a clear and concise definition, that derive both from 
literature-doctrine and international law. The chief sources in which they are 
described are: (1) Martinez Cobo's understanding of the term, which is the 
generally accepted definition of indigenous people, but believed to be an 
independent expert’s definition; (2) the definition provided by the World Bank 

(WB) in the document Operation Policy 4.10 of 2005 – later updated in 2013 
– which is not a binding source of international law. Nonetheless, the term 
used by the WB in its day-to-day work is being embraced by affected states, 
thus making it significant4. (3) The International Labour Organization 
Convention No. 169, which is a truly binding source of international law. 
Indigenous peoples have been successful in setting up a platform at the United 
Nations. Indeed, in 2000, a United Nations Permanent Forum on Indigenous 

Issues (UNPFII) was established, representing an advisory body to the 
Economic and Social Council. The Forum’s stated objective is to deal with 
issues concerning indigenous peoples, with special focus on economic, social, 
cultural, environmental and human rights aspects. While the UNPFII began 
its action in 2001, the Special Rapporteur on the Rights of Indigenous Peoples 
began to act as a guarantor of the rights of these communities. In 2007, the 
Expert Mechanism on the Rights of Indigenous Peoples was established. It 
serves as an advisory body to the United Nations Human Rights Council. 

From a legal perspective, however, one element that marks all of these efforts 
is that they have no direct enforceable consequences in international law.  
What is legally-binding at the level of international law is the United Nations 
Declaration on the Rights of Indigenous Peoples (UNDRIP) which was 
adopted by the General Assembly in 2007 with the approval of 143 States, 
while fifteen states abstained or voted against the Declaration. Although it is 

                                                           
4 MORTENSENA, BARTENB (2016).  



 9 

adopted in a resolution of the General Assembly, it is the only globally 

applicable document directed specifically at the protection of indigenous 
peoples. The Declaration, which will be extensively discussed in Chapter II, 
is far-reaching, with over thirty provisions on material rights; however, some 
of these reaffirm general human rights. UNDRIP aims to protect the unique 
characteristics that distinguish indigenous peoples. These features, which are 
cultural, social, economic and even political, encompass most of the elements 
that define an indigenous community's way of life. While the Declaration is 

one of the most relevant legal instruments for these populations, it does not 
contain a definition or description of the term indigenous people. This fact has 
been complained by different States where indigenous populations live5; 
however, in 2004 the Secretariat of the Permanent Forum on Indigenous 
Issues concluded that there is no universal definition needed6. The lack of a 
widespread definition to date is accepted as fact. 
In order to be able to give a real definition to the term indigenous people, some 
profiles have been drawn on the peculiarities of these populations. One 

example among all is an important work dated 1986 entitled Study on the 
Problem of Discrimination against Indigenous Populations, drafted by the 
Special Rapporteur Jose Martinez Cobo, who has provided an accurate 
definition of the term ‘indigenous people’. Specifically, paragraph 379 of the 
study, in Part III, reads as follows: 
 
 

“Indigenous communities, peoples and nations are those which, having a 

historical continuity with pre-invasion and pre-colonial societies that developed 

on their territories, consider themselves distinct from other sectors of the 

societies now prevailing in those territories, or parts of them. They form at 
present non-dominant sectors of society and are determined to preserve, 

develop and transmit to future generations their ancestral territories, and their 

ethnic identity, as the basis of their continued existence as peoples, in 

accordance with their own cultural patterns, social institutions and legal 
systems”7. 

 

 

Cobo presented subjective and objective criteria that must be met in order for 
the description to be matched. The subjective element focuses on self-
identification which has two aspects. First, the group must see itself as distinct 
from those parts of society that are now predominant in all or part of the 
territory8. Second, the group must have a desire to preserve its distinctive 
identity and culture, which implies a conscious choice on the part of the 

group9. Martinez Cobo thus introduces a temporal aspect. He believes in the 

                                                           
5 DAVIDE (2007).  
6 UN Doc. PFII/2004/WS.1/3 section 8, Secretariat of the Permanent Forum on Indigenous 
Issues, January 2004, The Concept of Indigenous Peoples. 
7 UN Doc. E/CN.4/Sub.2/1986/7/Add.4, sections 379–382, J.R. Martinez Cobo, 1986, Study of 

the Problem of Discrimination against Indigenous Populations.  
8 MORTENSENA, BARTENB (2016).   
9 Ibid. 
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value of the past in order to determine what should be kept and preserved for 

future generations. The objective elements concern aspects that can be 
observed from the outside. The most significant element within the 
contribution made by Cobo is the status of forming a non-dominant part in 
society. Usually in looking at the domination of a society it is thought of 
possessing political power and therefore having the ability to blunt and change 
the society itself10. The second objective element that distinguishes this 
definition is historical continuity. It is identified with the link to pre-colonial 

and pre-invasion societies. Martinez Cobo has tried to identify the meaning of 
historical continuity. It can be demonstrated in several ways. One of these 
includes the relation to culture which, according to Martinez Cobo, includes 
religion, the living arrangements of a tribal community, the lifestyle, the 
livelihoods, and the occupation of the lands of one's ancestors11. The 
description provided by Martinez Cobo offers a comprehensive definition of 
an indigenous population that emerges more clearly once other definitions of 
the term are being considered.  

Just as Martinez Cobo, the World Bank and the International Labour 
Organization have also sought to provide a fair and equitable definition of 
indigenous peoples. Both organizations deal with indigenous communities, 
which is why their approaches are considered relevant. 
The World Bank, among its various tasks, also deals with indigenous peoples 
in order to be able to guarantee them a fair process of determination of their 
future. The WB provided an initial definition of indigenous people in the 

document Operation Policy 4.10 in 2005, the version was later updated in 
201312. The relevance of this description is generally accepted by States. Its 
major weakness is the fact that it does not emerge from a primary source of 
international law, as indicated by Article 3813 of the Statute of the 
International Court of Justice (ICJ) of June 26, 1945. Operation Policy 4.10 
lists four points that must be satisfied to qualify as an indigenous people. As 
in Martinez Cobo’s description, OP 4.10 comprises subjective and objective 

elements. First, group members recognize a special indigenous identity14. 
Second, the group has an indigenous language15. Third, the group has 

                                                           
10 Ibid. 
11 Ibid. 
12 Operation Policy 4.10, World Bank, July 2005, rev. April 2013, OP/BP 4.10, no. 4, 

Indigenous Peoples. 
13 Statute of the International Court of Justice, International Court of Justice, June 26, 1945, 

Article 28: The Court, whose function is to decide in accordance with international law such 
disputes as are submitted to it, shall apply: a. international conventions, whether general or 

particular, establishing rules expressly recognized by the contesting states; b. international 

custom, as evidence of a general practice accepted as law; c. the general principles of law 

recognized by civilized nations; d. subject to the provisions of Article 59, judicial decisions and 
the teachings of the most highly qualified publicists of the various nations, as subsidiary means 

for the determination of rules of law.  
14 Operation Policy 4.10, World Bank, July 2005, rev. April 2013, OP/BP 4.10, no. 4 (a), 

Indigenous Peoples. 
15 MORTENSENA, BARTENB (2016).  
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traditional cultural, economic, social, or political institutions16. Fourth, the 

group has a connection to the land of its ancestors as such and to the natural 
resources that belong there17. The conditions set out in the World Bank 
definition can be met to varying degrees18, which allows for a flexible 
application of this description. At the same time, it must be considered that it 
meets most of the elements provided in Martinez Cobo’s definitions and that 
of ILO Convention No. 169. 
ILO Convention No. 169 is one of the very few treaties on indigenous peoples 

thus should be considered vital to the definition of the latter. The most 
controversial and weakest point of the Convention relies in the number of 
parties that took part to it: only twenty-two States have chosen to ratify ILO 
Convention No. 169.  
The focus of this work is on the Arctic peoples, particularly the Inuit. Denmark 
is the only State among those who have ratified this Convention, in which 
indigenous Arctic peoples live. The definition, therefore, is legally binding to 
arctic indigenous peoples who live in Greenland. Norway, on the other hand, 

is the only coastal State in the Arctic Ocean to have ratified the ILO 
Convention.  
According to Article 1, the Convention applies to: 
 
 

(a) “The tribal peoples of independent countries whose social, cultural and 

economic conditions distinguish them from other sections of the national 

community, and whose status is governed wholly or partly by their own 
customs and traditions or by special laws or regulations; 

(b) the peoples of independent countries who are regarded as indigenous 

because of their descent from the peoples who inhabited the country, or a 

geographical region to which the country belongs, at the time of conquest or 
colonization or the definition of the present State boundaries and who, 

regardless of their legal status, retain some or all of their social, economic, 

cultural and political institutions. 

2. Self-identification as indigenous or tribal shall be considered a fundamental 
criterion in determining the groups to which the provisions of the present 

Convention apply”19. 

 

 

The temporal aspect emerges within the enunciation of the quoted provisions. 
It is interesting to note that there is no direct requirement to be descendants of 
the very first inhabitants of a particular territory or land. The requirement on 
which the article is most pronounced is more concerned with ancestral 
connections to the group present at the time of colonization or occupation20. 

                                                           
16 Ibid. 
17 Operation Policy 4.10, World Bank, July 2005, rev. April 2013, OP/BP 4.10, no. 4 (b)–(d), 
Indigenous Peoples. 
18 Operation Policy 4.10, July 2005, OP/BP 4.10, no. 4. 
19 International Labour Organization Convetion No. 169, 1989, C169, Part I, General Policy, 

Indigenous and Tribal Populations Convention.  
20 MORTENSENA, BARTENB (2016).  
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Comparing the definitions provided by Martinez Cobo, the World Bank and 

ILO Convention No. 169, it emerges that, while the one provided by Cobo 
may be the most comprehensive, all three emphasize essentially the same 
elements. The first is the historical continuity with the groups present at the 
time of colonization; the second is the existence of traditional institutions 
which heavily implies the presence of modern State structures; the third is the 
diversity that distinguishes them from other peoples; the fourth is the 
continuity with the past as a desire to preserve the identity of indigenous 

people in the future21. 
 
 

1.2 Historical background of Indigenous People 

 

 

Self-determination of indigenous peoples inevitably has a historical 
connotation that stems from the colonial experiences of Europeans. In this 

sense, the connection is mainly with the historical practices of the Americas 
and some areas of the Pacific. However, this same direct link is lessened if the 
peoples of Asia and Africa are taken into consideration22. The Western 
historical experience with indigenous peoples has a common matrix that can 
be traced back to classical times. The Greeks called those who were unable to 
speak their language barbaros, which literally means ‘stutterer’. Starting from 
that historical period, the opinion of Westerners began more and more to 

attribute to the indigenous condition a connotation of inferiority. These 
individuals were not recognized for the means and culture they possessed. 
In the late Middle Ages, with the strong influence of Christianity, the lands 
beyond Europe were considered as no man’s territory and therefore the native 
inhabitants of those domains, precisely because they were not believers, could 
not exercise any rights over them. It was the Pope who could have the latter 
at his disposal. The history of the second half of the 15 th century, a period of 

intense colonial activity, was characterized by the issuing of many papal bulls 
aimed at providing sovereign title to these unexplored lands. For instance, the 
bull Dum Diversas of 1452, the bull Romanus Pontifex of 1454, the bull 
Aeternis Regis of 1481 and the bull Inter Coetera Divinae of 1493 were all 
aimed at granting rights to the sovereigns of Europe on the lands conquered 
outside the old continent23. In particular, two papal bulls were the object of 
strong criticism and disapproval: the bull Dum Diversas and the bull Romanus 
Pontifex, issued in 1452 and 1455 by Pope Nicholas V. The first one decreed 

the right to kill, annihilate, capture and conquer all those of non-Christian 
faith, judged as enemies of Christ. The Christian kings, authorized by the 
Pope, acted by occupying the lands and possessions, forcing the people of the 

                                                           
21 Ibid.  
22 COSSIGA, TAULI-CORPUZ (2012:13).  
23 Ibid.  
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places of conquest to slavery24. The bull Romanus Pontifex, on the other hand, 

justified the numerous attempts to christianize the infidels. In it, in particular, 
the Portuguese exploration and conquest of the African Atlantic coast was 
encouraged and blessed. In the context of this expansion, the Pope urged the 
appropriation of goods and people of the non-Christian populations 
encountered, even reducing them to perpetuam servitutem25. 
Thinking of indigenous peoples, the date 1492 comes to mind: when 
Christopher Columbus reached the island of San Salvador in the archipelago 

of the present-day Bahamas. The people who already lived there were 
indigenous. The following decades, as history tells, led Europeans to a 
frenzied exploration of the American continent and especially of its southern 
territory, with the consequent encounter of some of these peoples. As has 
already been pointed out, for the Europeans of the late Middle Ages and early 
modern era, indigenous peoples represented an inferior race. Their culture 
lacked the sensitivity to respect for other civilizations. Columbus himself is 
described in literature as a man who was attentive to the natural phenomena 

he observed, and this is documented in the diaries he kept in connection with 
his travels around the new world. The indigenous peoples the explorer 
encountered were also described as elements of the landscape and therefore 
only in this sense they were worthy of being narrated and described26. A 
passage from Columbus’ diary is meaningful to quote, dated December 21, 
1492 which reads: “[...] although naked, the Indians seem more like men than 
animals”27. What seems evident is the detachment from the human figure of 

the natives. The indigenous person is not considered a human being on a par 
with a European and this inferiority is justified both in terms of cultural traits, 
which in reality are not recognized, and physical traits.  
The historical experience of indigenous peoples cannot be analyzed 
univocally in its entirety. Because of the different social, cultural and 
geographical situations, it must inevitably encounter a type of analysis that 
highlights its peculiarities. In this sense, therefore, in the course of this work, 

it has been chosen to present in a more careful way, the main historical 
features that have had as protagonists the indigenous peoples of the Arctic.  
The Arctic region today is inhabited by several and different indigenous 
communities, unevenly distributed over various national territories. There are 
vast cultural, historical and economic differences among the various peoples 
that distinguish them from one another. The region is inhabited by 4 million 
people of which about 10% are indigenous people, approximately 500.000 
individuals28. They are spread over 3 continents, 8 States and almost 30 

million square miles29.  

                                                           
24 Ibid. 
25 Bullarium Romanum, Popoe Nicholas V, 7 February 1447, vol. 5, 1960, pp. 111-115, 
Bollarium Romanum. 
26 TODOROV (1999: 41). 
27 TODOROV (1999: 43). 
28 WRONSKA (2014). 
29 Ibid. 
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The first humans to colonize the Arctic arrived about 15.000 years ago, 

crossing from Siberia to Alaska via the Bering land bridge30. The North 
American part represented one of the last parts of the world to be colonized 
by humans. According to archaeological remains that have been found, these 
early communities managed to survive extreme climatic conditions, 
characterized by glaciations and climate change. The exploitation of the 
means provided by nature, both flora and fauna, allowed them to shelter from 
these extreme living conditions and adapt with time. Overall, there were three 

migratory waves in the North American Arctic. The first occurred about 
15.000 years ago following the opening of the Bering Bridge31. The other two 
followed about 10.000 and 5000 years ago32. Over time, these migratory flows 
have helped colonize and settle the Americas via coastal and inland migration 
routes. Before the arrival of the Europeans, which began from the 15th century 
onward, these ancient peoples intermingled with each other. Scholars have 
found evidence of what they call early American DNA in several indigenous 
groups living in Central and Latin America33. 

The first Europeans to colonize and settle in the Arctic were mostly Nordic. 
They came from Norway and decided to land in northern Scotland and then 
travel to Iceland. These settlers already from the second half of the 9th century 
were recorded on the edge of Greenland where they settled creating small 
realities that resisted for about 500 years. Among the major Nordic explorers, 
it is remarkable to remember Erik the Red34. Famous Norman navigator, so 
called because of the bright color of his hair, became notorious for his feat of 

reaching Greenland, where he founded one of the first camps. He was 
particularly interested in the possible settlements present in the flowers of the 
southwest coast of Greenland. The name he chose “Greenland” was intended 
to make people leave Iceland to move and inhabit the new land. 
For the next three centuries, the colonization process was led by two 
settlements: the eastern outpost and the western outpost35. According to 
scholars, approximately 3000 people went to settle in southern Greenland, 

where they built more than 400 farms. The life of these people was divided 
between agriculture and hunting, they created trade networks based on the 
exchange of walrus ivory, furs, wool, whale and seal products36. During the 
various colonization processes the Norse not only settled in Greenland, but 
also in the Arctic part of North America. These include the indigenous Thule 
and Inuit people, who represent the most important communities in the 
Canadian Arctic. 

                                                           
30 Ibid. 
31 DODDS, NUTTALL (2019:122). 
32 Ibid. 
33 Ibid. 
34 Erik the Red (940 - 1007 approx.) reached around 985 the southern coasts of the island he 
called Grönland (Green Land), already touched about a century earlier by Gunnbirn Ulfsson, 

and established the first Norman colony. His name remained to the land placed over 70º of lat. 

N. 
35 DODDS, NUTTALL (2019: 123). 
36 Ibid. 
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In order to better study the indigenous population of the Inuit, who represent 

the case study treated in this research, it is interesting to observe the historical 
developments that have occurred in the area that they still inhabit and honor: 
the Central Sub-Arctic region of North America. With sub-arctic region is 
meant a set of territories characterized by a sub-arctic boreal climate and 
extremely low temperatures. According to the classification provided by 
Wladimir Köppen37 it can be divided, by geographical area, in two distinct 
subclasses. The first includes in the Eurasian area the non-coastal Norway, 

Sweden, Finland and part of northern Russia. In North America this type of 
climate comprises Alaska and a fraction of Canada. The second subarctic 
climate includes the coldest places with trans-Siberian climate. They are 
mostly concentrated in eastern Siberia. 
The Central Sub-Arctic region that extends from Hudson Bay and the 
Mackenzie River basin to the Rocky Mountains, is characterized by the 
presence of three great northern lakes: Athabaska, Great Slavey Lake and 
Great Bear Lake. The environment maintains a large number of lakes and 

streams and an extensive forest cover, but in the northernmost regions it gives 
way to the cold arctic tundra. The lifestyle of the people who inhabited these 
regions is basically based on hunting, fishing and collecting few edible wild 
plants. In the northern part of the aream between forests and tundra, 
fundamental for the subsistence of the communities, was the presence of large 
herds of caribou, which seasonally migrated from north to south, according to 
defined routes, which also determined the nomadism of the indigenous 

peoples of the area, who periodically met for collective hunts in the places of 
passage of the herds. Spiritual life and social organization were also rather 
simple, with small local bands, which maintained tenuous relationships and 
especially marital exchanges with neighboring ones, but without collective 
institutions, nor occasions for large ceremonial gatherings, or political or 
spiritual elites. Religiosity, however, was animistic and shamanic in character. 
In this area still live the descendants of one of the last migratory movements 

towards North America, the last one was that of the Inuit, since the 2000s. The 
Atapaskan who occupied this region, were the first to arrive around the 6th 
millennium B.C. from the Siberian regions, crossing Alaska and pushing 
south and east along the Yukon and Mackenzie directions. It was the 
Atapaskans who introduced the bow and arrow in North America, bringing it 
from the regions of Asia where this instrument was probably conceived. There 
is no certainty of the times and the ways of the colonization of the area, nor 
are there elements to reconstruct the most ancient history of these people, who 

have left behind very few traces of their past. An indication that can be drawn 
from the identification is in the southern and eastern part of the area, of a 
specific cultural pattern, defined as Thalteley, characterized by certain types 
of stone points and certainly attributable to the Atapaskan people. 

                                                           
37 Wladimir Köppen was a Russian climatologist (1846 - 1940); he lived mainly in Germany, 

where he carried out almost all his long and intense scientific and operational activity. He is 
especially known for his organic classification of climates. 
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In this region, Europeans made their first appearance only after the middle of 

the 16th century, when the Hudson Bay Company38 and other fur trading 
companies began to build a dense network of trading stations, inserting the 
natives in their system of economic relations. At that time, the indigenous 
peoples of the region were divided into a number of large ethnic and linguistic 
entities, without a precise tribal recognition, which then during the 
relationship with the Europeans, were further differentiated within them, for 
contingent reasons. Unsuitable for a real colonization, the region was less 

affected by the impact of the European penetration, and still today the 
indigenous, organized in small communities, constitute the majority of the 
inhabitants. These today are mostly engaged in defending themselves and 
their rights of hunting and fishing – which are still the main economic 
activities – from the profit aims of a mining exploitation, which could have 
catastrophic effects on the environment and traditional resources. 

 
 
1.3 Cultural diversity 

 

 
As it was possible to introduce through the different definitions of indigenous 
people, one of the main characteristics that distinguishes these peoples is the 
cultural diversity and uniqueness. It is useful, therefore, to start from cultural 

diversity that still exists among all indigenous peoples. The cultural, political, 
social and economic diversity that survives with the peoples, in spite of a 
system of increasing globalization, seems to be a wealth that can generate 
answers, if not solutions, to today’s crises. These crises have different faces, 
affecting social, economic, political and ecological life39. The existence, even 
today, of numerous indigenous peoples represents precisely a form of wealth 
in this sense. The cultural richness to which the existence of indigenous 
peoples contributes concerns many aspects of human social life and among 

these, certainly important are those of social and environmental values and 
sustainable development. 
The terms culture and identity, which until now have been left in the 
background, require a separate examination, since they are related to the very 
way of life of these peoples. The first theorization of the term culture can be 
seen in the following definition: “culture in its broadest ethnographic sense, is 
that complex whole which includes the knowledge, beliefs, art, morals, law, 

                                                           
38 Hudson’s Bay Company is a company that occupies a prominent place in the economic and 

political history of Canada. It was incorporated in England on May 2, 1670 to seek a northwest 
passage to the Pacific, to occupy the lands adjacent to Hudson Bay and to carry on any trade 

with those lands that was profitable. It still exists as a trading company and is active in real 

estate, merchandising and natural resources, based in Toronto. It is the oldest stock 

merchandising company incorporated in the English-speaking world. 
39 COSSIGA, TAULI-CORPUZ (2012: 29). 
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custom, and any other skills and habits acquired by humans as members of a 

society”40. 
It should be emphasized that, even today, this definition has not lost its 
meaning and in fact has a more than current reference. It is therefore clear that 
the term culture also expresses the matrix from which derive inclinations and 
ways of acting, characteristic of a society.  
The concept of culture is followed by the concept of cultural identification. It 
can be defined as “the understanding of recognizing one’s own cultural 

attributes-beliefs, values, practices, norms, traditions, heritages, and 
understanding how they do and do not reflect in one’s self”41. These cultural 
attributes are defined both internally and externally, as they are derived from 
personal choices and descriptions of other members of the society42. New 
generations of indigenous people are thus bound by the ideas of the past and 
present – those found in their traditional culture and those embedded in the 
dominant society43. The outcomes of these processes, leading to a strong 
clarity of one’s identity and being, can be crucial to sustaining a healthy 

development. 
With regard to the term identity, however, the question takes on more 
philosophical connotations. Indeed, there is no lack of overlapping reflections 
on this issue in different areas of study of the human sciences. An interesting 
analysis of the term is the one provided by the Italian scholar Carlo Tullio - 
Altan, who used to define identity “as the result of the combination of a series 
of elements and that on the whole he defines as ethnos”44. These elements are 

the epos, that is the historical memory that gives the sense of belonging, the 
ethos that instead concerns the intimate acceptance of the rules that regulate 
the social life in which one is inserted, the ghenos that has a more sensory 
interpretation of the previous ones and that concerns the consciousness of 
being part of a whole that through the transitions generates an extra-temporal 
existence45. Finally, the logos and topos, or the use of language and territory. 
Creating a strong cultural identity is especially essential in new generations of 

indigenous and other ethnic minorities who routinely deal with discrimination, 
racism, and prejudice46. In the context of historical trauma due to colonization 
and discrimination, recognition of one’s cultural identity and the historical 
context itself can provide stabilizing resources for individuals to draw upon. 
In this way, a sense of belonging to indigenous culture creates and endows an 
identity structure in which individuals can contextualize themselves in 
relation to others, a larger shared context, and history. “The production of 
culture creates collective meaning, a perception of community through 

                                                           
40 Ibid. 
41 FERDMAN (1990).  
42 WEXLER (2009).  
43 BAUMEISTER (1987).  
44 COSSIGA, TAULI-CORPUZ (2012: 30). 
45 COSSIGA, TAULI-CORPUZ (2012: 31) 
46 WAKEFIELD, HUDLEY (2007).   
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mythology and history and forms symbolic bases for ethnic mobilization”47. 

For indigenous peoples, this turns into feelings of association, belonging, and 
drive.  
Thus, cultural orientation and this historical foundation provide, for the 
younger generation and more broadly for indigenous people themselves, a 
sense of grounding, self-esteem, social connection and purpose. This strong 
sense of belonging also goes a long way to explaining why strong associations 
and various forms of cultural affiliation are created among indigenous 

people48. For indigenous people, having a strong understanding of their past, 
present and future results in an easier sustained sense of connection and 
commitment to their future49. That is why it has become an objective, also of 
the international community, to be able to preserve the richness of the cultural 
diversity of indigenous peoples, which guarantees their lives and therefore 
their upcoming. 
 
 

1.4 Land and territory: holistic conception and source of life  

 

 
A very important element related to the existence of indigenous peoples and 
their way of life is undoubtedly their relationship with the elements of land, 
territory, and natural resources. The connection with resources and territories 
is fundamental to the identity of these peoples and goes beyond a mere 

economic conception. This correlation is the basis for the sustenance of 
indigenous communities through traditional subsistence methods50. These 
aspects play a fundamental role in the lives of indigenous groups, because they 
are given a spiritual significance that goes far beyond monetary value51. 
The use of the earth’s environmental resources is part of this conception of 
territory and natural resources that serve subsistence, but in a perspective of 
reciprocity: one takes and gives back to the earth. The land and the territory 

are taken care of because they are an integral part of life, they are the mother 
that nourishes and must be nourished. From this perspective, the way of using 
resources is grounded on wise strategies and knowledge based on millenary 
experiences. It is for this reason that communities have been able to manage 
environmental sustainability in an optimal way, passing on their knowledge 
for generations52. Thanks to a cultural handing down from generation to 

                                                           
47 NAGEL (1994).  
48 WAXLER (2009).  
49 Ibid.  
50 TAULI-CORPUZ, ENKIWE-ABAYAO (2010).  
51 Thematic Paper towards the Preparation of the World Conference on Indigenous Peoples’ 
Issues, United Nations Inter-Agency Support Group on Indigenous Peoples’ Issues, June 2014, 

New York, Lands, Territories and Resources. 
52 Resource Kit on Indigenous Peoples’ Issues, Secretariat of the United Nations Permanent 

Forum on Indigenous Issues/DSPD/DESA in cooperation with the International Labour 
Organization, the United Nations Children’s Fund, the United Nations Development 
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generation, indigenous peoples have managed to survive and adapt to their 

surroundings, despite the favorable or unfavorable conditions in which they 
may find themselves.  
The life of the community itself depends heavily on carrying out land-related 
activities. The preservation and protection of land and environment is 
essential for the development of a model of life that is based mainly on 
hunting, fishing, gathering and cultivation activities. For these reasons, the 
protection of land rights, territories, resources, and traditional means of 

subsistence of peoples is a decisive element for the continued existence of 
indigenous communities as distinct peoples. From this perspective, it is easy 
to understand how the issues of poverty reduction, rights to land and territories 
and commitment to sustainable development are issues that have been given 
priority attention by international actors53.  
Land and territory not only represent a resource for these populations but are 
the basis of the very existence of the communities. Indeed, the territory is the 
custodian of the past, present and future, to be transmitted to coming 

generations; it is the essence of the society in which peoples live54. The holistic 
vision that indigenous peoples attribute to the territory is in stark contrast to 
that of the West with regard to the concept of territory and territorial rights 
that derive from it55. In fact, from a holistic perspective, indigenous peoples 
have a relationship with the territory in which they live, but also with the 
surrounding territory, whereby the individual is one of the elements that make 
up the territory in which he or she lives. 

Not only does land represent for peoples a cultural and social element linked 
to their very identity, but it is also the basis of their means of sustenance and 
survival. The typical subsistence activities such as hunting, fishing and 
pastoralism, which depend on the precarious and delicate environmental 
balance, are undermined by the threats of climate change, which are altering 
the ecosystem, and by the expropriation of land that peoples experience every 
day56. For instance, the African Commission on Human Rights and Peoples 

with the International Work Group for Indigenous Affairs, to which 
indigenous peoples have turned to defend their rights, has expressed its 
support for the defense of this balance. The Commission stated that: “[...] the 
close relationship indigenous people have with the land must be recognized 

                                                           
Programme, the United Nations Population Fund and the Secretariat of the Convention on 

Biological Diversity, August 2008, New York, Resource Kit on Indigenous Peoples’ Issues.  
53 Thematic Paper towards the Preparation of the World Conference on Indigenous Peoples’ 

Issues, June 2014. 
54 DE CHAVEZ, ENKIWE-ABAYAO, TAULI-CORPUZ (2010 :142).  
55 Thematic Paper towards the Preparation of the World Conference on Indigenous Peoples’ 
Issues, June 2014. 
56 United Nations Declarations on the Rights of Indigenous Peoples, African Commission on 

Human Rights and Peoples in collaboration with the International Work Group for Indigenous 

Affairs, 2010, Doc A/61/295, Advisory Opinion of the African Commission on Human and 
Peoples’ Rights on the United Nations Declarations on the Rights of Indigenous People.  
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and understood as the fundamental basis of their culture, spiritual life, 

integrity and economic survival”57. It further adds that: 
 

 
“For indigenous communities, the relationship with the land is not merely a 

matter of possession and production but a material and spiritual element that 

they must fully enjoy, including the preservation of the cultural bond in order 

to be able to transmit it to future generations”58. 
 

 

Related to this aspect is that of territorial claim. This claim has two 
dimensions: one is expressed in the demand for use of natural resources, while 
the other concerns control of the political, social, cultural and economic 
processes that ensure the continuity of resources and the cultural continuity of 
the human group. Therefore, territory takes on a further meaning, that of a 

place of resources and jurisdictional locus where all those collective rights 
held by indigenous peoples are developed59. 
In addition, attention must also be paid to the fact that communities in most 
cases find themselves in highly disadvantaged situations in terms of access to 
financial services. Access to markets is also unregulated and peoples 
experience difficulties in their economic capacity due to limitations arising 
from a partial enjoyment of rights such as the right to property and control 

over their territories. The challenges that these peoples face are still numerous 
and concern the lack of precise legislation that can protect communities from 
the loss of territories, unequal distribution of land, lack of public and private 
investment, conflicts in which communities can be involved. In addition, the 
erosion of resources and territories, the loss of traditional means of subsistence 
and pressures on traditional economic systems are leading to substantial 
changes in the life patterns of indigenous communities which risk, therefore, 
leading to an extinction of those cultural and social values which for centuries 

have been the basis of traditional lifestyles of these peoples60. 
 
 
Concluding remarks 

 
 
This introductory chapter was intended to begin observing indigenous 

peoples. In particular, the study first focused on the definition of ‘indigenous 
people’. Doctrine as well as international law have provided definitions, such 
as that of the scholar Martinez Cobo, that of the World Bank with its latest 
update in 2013 and finally that of the International Labour Organization in the 
Convention No. 169. In addition, it has been possible to observe the historical 
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development of indigenous peoples, starting from the time of the Greeks, up 

to the present day. Since ancient times, indigenous peoples have been 
attributed the connotation of inferiority, a sentiment that carried on until 
modern exploration began in 1492 with Christopher Columbus. Despite this, 
the elements that distinguish indigenous peoples – cultural diversity and the 
holistic view of the earth – have not been lost over the millennia. On the 
contrary, these features seem to show a strength of resistance to be able to face 
external threats.  
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Chapter II 

 

Indigenous People sources of law: instruments over their land 

 
 
In recent years, the interest in deepening the problems and issues which 
revolve around the protection of indigenous peoples from the international 
legal point of view, has grown exponentially. This phenomenon can be 
explained in view of significant developments that have given particular 
importance to the need for protection of indigenous peoples, often proceeding 

to a close coordination in the application of international and national 
standards in order to protect these communities more effectively61.  
The reason for this emphasis lies in the particular character of the rights 
claimed by indigenous peoples. One may think, for instance, to the importance 
of belonging to a particular community, the principle of self-determination or 
territorial issues, the protection of cultural and natural resources, as well as 
property rights. These and many others constitute the juridical patrimony in 

order for survival and equality to be guaranteed to these peoples.  
However, it should be noted that the regulatory framework to protect the rights 
of indigenous peoples is relatively recent. At the international level, it is based 
on a number of important international agreements (e.g., the Convention 
adopted by the International Labor Organization on June 27, 1989 on 
indigenous and tribal peoples) and on various soft law instruments formed 
mainly through the work carried out within the framework of the UN, as 

confirmed by the recent Declaration of the General Assembly of September 
13, 2007, and other international organizations. Thus, from the normative 
point of view, the protection of indigenous rights is based on some 
international norms and principles specifically addressed to the protection of 
these peoples, but also on regional norms that are complemented by other 
international norms regarding human rights and the protection of minorities. 
On the basis of what has just been recalled, the chapter will address the 
indigenous question and the protection of human rights by providing a general 

normative framework for the international protection of indigenous peoples, 
to provide insight into some of the fundamental issues for the livelihood of 
these peoples. The first part will analyze two normative instruments not 
directly dedicated to the protection of indigenous peoples, but which focus on 
human rights in general. In the second part will follow a focus on the main 
international instruments that aim to defend the individual and collective 
rights of indigenous peoples. 
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2.1 The American Declaration of the Rights and Duties of Man and the 

American Convention on Human Rights  
 
 
This paragraph is dedicated to the inter-American system of promotion and 
protection of human rights of the Organization of American States (OAS) that 
represents the world’s oldest regional organization62. Its idea took shape as 
early as the First International Conference of American States, which was held 

from October 1889 to April 1890. On that occasion, the International Union 
of American Republics was created, which laid the foundations for the birth 
of an inter-American system, the oldest international institutional system. The 
Organization of American States sanctioned its birth in 1948 with the signing 
in Colombia of the OAS Charter, which went into effect in 1951.  
Since its adoption, the OAS has aimed to provide legal instruments to protect 
the human rights of these States. Thus, the American Declaration of the Rights 
and Duties of Man was adopted in 1948, followed by the American 

Convention on Human Rights in 1969. These instruments are characterized 
by a generality in the delineation of human rights. Later on, these regulations 
were accompanied by the creation of specific structures aimed at the 
safeguarding and protection of human rights. Among them is the Inter-
American Commission on Human Rights (IACHR), created in 1959, and the 
Inter-American Court of Human Rights, which entered into full swing in 
197963. 

The inter-American system strongly believes in the attention paid to the rights 
of indigenous peoples, both with regard to the protection of land and natural 
resources, but more generally to the safeguarding of all fundamental rights64.  
The inter-American jurisprudential system in recent years has been able to 
build a structure of protection of the rights of indigenous communities based 
on the protection of common property over their lands, territories and natural 
resources65. Within it, the American Declaration of the Rights and Duties of 

Man and the American Convention on Human Rights encapsulate the 
protection of indigenous peoples’ territorial rights, the former in Article XXIII 
stating that: “Every person has a right to own such private property as meets 
the essential needs of decent living and helps to maintain the dignity of the 
individual and of the home”66. While the American Convention says in Article 
21: 
 

 

1. “Everyone has the right to the use and enjoyment of his property. The law 

may subordinate such use and enjoyment to the interest of society.  

                                                           
62 Organization of American States (OAS) site, Who we are.  
63 PUSTORINO, PALMISANO (2008). 
64 Ibid.  
65 Ibid.  
66 American Declaration of the Human Rights and Duties of Man, Bogotá, May 2, 1948, Article 
XXIII. 
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2. No one shall be deprived of his property except upon payment of just 

compensation, for reasons of public utility or social interest, and in the cases 

and according to the forms established by law.  
3. Usury and any other form of exploitation of man by man shall be prohibited 

by law”67.  

 

It should be noted, however, that these provisions, and these instruments more 
generally, are not expressly entitled to the protection of indigenous or tribal 
communities. Indeed, the Inter-American Commission on Human Rights and 
the Inter-American Court insist on pointing out that both the Declaration and 
the Convention “protect the rights that these peoples and their members have 

with respect to their land and natural resources, that is, over their territories”68. 
The American Declaration of the Rights and Duties of Man, while not legally 
binding as a declaration, the principles it contains represent a legal obligation 
also at the level of customary international law. The formation of a customary 
norm presupposes two elements: an objective or material element, that is, the 
constant repetition over time of a given behavior by the generality of subjects, 
and a subjective or psychological element, that is, the conviction that that 

behavior conforms to law or necessity69.  
One element that must be taken into account is the fact that the American 
Declaration is constantly evolving. Indeed, it must take into account relevant 
developments in both international law and human rights, but also all other 
norms of international law that are directly applied to member States70. The 
Inter-American Commission on Human Rights is therefore obliged to take 
into account developments in changes in human rights as enunciated in 

treaties, customs and other relevant sources of law, such as the American 
Convention on Human Rights “which, in many instances, may be regarded as 
an authoritative expression of the fundamental principles set forth in the 
American Declaration”71.  
The American Declaration addresses the norms and principles that affect the 
lives of indigenous peoples. In particular, the provisions are “applied with due 
regard to the particular principles of international human rights law that 
govern the individual and collective interests of indigenous peoples”72. These 

                                                           
67 American Convention on Human Rights, San José, November 22, 1969, Article 21. 
68 Indigenous and Tribal’s People Rights over their Ancestral Lands and Natural Resources – 
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principles conform to international law and focus on the protection of 

property, the maintenance and preservation of culture, the right to land and 
territory, and the conserving of the natural resources. These norms must 
conform to the principles of international law. For this reason, they enjoy 
adequate regard in the normative context of the protection of indigenous 
communities73. 
Regarding the American Convention on Human Rights, several provisions 
protect the rights belonging to indigenous people. Among these is Article 2174, 

which defends the right to property, and thus the protection of the land rights 
of indigenous and tribal communities. It must be remembered, however, that 
neither the American Convention nor the American Declaration provides an 
explicit reference of these rights specifically to indigenous peoples. For this 
reason, for instance, for Article 21, the IACHR together with the Inter-
American Court “have used the general rules of interpretation set forth in 
Article 31 of the Vienna Convention on the Law of Treaties and in Article 
29.b of the American Convention”75. Article 29 of the Convention prohibits 

any kind of restrictive interpretation of the principles enshrined in the 
Convention itself. Consequently, the Court together with the Inter-American 
Commission understand the interpretation of Article 21 following the changes 
in the norms of international law that show as protagonists the indigenous 
peoples; among these, the ILO Convention No. 169 and the Declaration of the 
United Nations represent the major normative sources. Furthermore, the Inter-
American Court and the Inter-American Commission on Human Rights, in the 

inter-American context of human rights protection, apply the principle of 
effectiveness. It emphasizes that the distinctive characteristics that belong to 
the individuals of indigenous and tribal peoples, which define their cultural 
entity, must be given special attention to ensure “effective protection that 
takes into account their specificities, their economic and social characteristics, 
as well as their situation of special vulnerability, their customary law, values 
and customs”76. 
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2.2 ILO Convention No. 169 

 
 
The International Labour Organization (ILO) defines itself as a specialized 
agency that reports to and works closely with the United Nations. The only 
tripartite agency77 in the UN system, it was created in 1919 through the Treaty 
of Versailles. It is composed of 187 member states, and its task is to establish 
labor standards, build policies, and create programs in order to foster work for 

all men and women78. The Organization has been instrumental in providing 
important advances with respect to the promotion and recognition of the rights 
of indigenous peoples. Recognition of entitlements such as the right to land, 
religious practices, and the protection of natural resources have been 
recognized through the ILO by many states, which have not pursued the 
exclusion and marginalization of these communities, but rather their 
development79. Although important steps have been taken in this direction, 
globalization is significantly affecting the preservation of culture of these 

peoples who risk not being involved in the correct way in the decision-making 
process. The ILO points out in one of its reports that “[…] although they 
represent only about 5% of the world's population, indigenous peoples 
account for almost 15% of the world's poor”80.  
The ILO’s mandate began in 1920, dealing with the dilemma of indigenous 
and tribal peoples. Its work consists of leading member States to approve 
instruments that protect these peoples and make them visible. The means to 

achieve this goal are embodied in the provisions of the Indigenous and Tribal 
Peoples Convention No. 169 – also C169 – and the ILO has conducted various 
activities to advance the effectiveness of the principles it contains. 
ILO Convention No. 169 is an international legally binding treaty. It 
represents the result of a consensus reached between ILO representatives on 
the issue of indigenous and tribal peoples and governments. It was finalized 
with the adoption by the International Conference (ILC) at its 76 th session in 

1989. It entered into force in 1991 and has been ratified by 22 States. The 
adoption of ILO Convention No. 169 was a response to the inadequacy of the 
previous ILO Convention No. 107 adopted in 1957. In the years, following 
the adoption of the latter, part of the international community noted that it was 
necessary to make some modifications to the text, in order to promote the 
principles of self-identification, cultural pluralism and autonomy of 
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indigenous peoples and in order to abandon the paternalistic vision adopted at 

that time towards these groups81.  
In 1988, the first conference on the revision of ILO Convention No. 107 was 
held within the ILO, but one of the major criticisms of the process was 
precisely the fact that indigenous peoples were not allowed to take part in the 
conference82. In any case, at the end of the session for the revision of ILO 
Convention No. 107, some fundamental principles were established upon 
which the new treaty would be based. The terms “integration” and 

“assimilation” were to be eliminated; the need to ensure that it is the 
indigenous peoples themselves who decide and manage their own economic 
development and lifestyle, through their own institutions, was stressed. The 
perception of cultural superiority maintained in the 1957 text was to be 
abandoned83. These principles are embraced in ILO Convention No. 169. The 
new vision recognizes the importance for indigenous peoples to maintain their 
own institutions, lifestyles and economic development, while preserving their 
cultural identity, language and religion, within the territories of the States to 

which they belong84. The new Convention therefore aims to ensure respect for 
other cultures, traditional institutions, guaranteeing these peoples the right to 
protect the lands and resources that provide them with life, and the opportunity 
to pursue their development, based on shared objectives and priorities. Thus, 
the fundamental objective of the renewed Convention is to go beyond 
discrimination against indigenous peoples, seeking to involve them in 
different levels of decision-making on various issues, including health, 

education, security and more generally social rights. 
The text of ILO Convention No. 169 can be divided into three sections. Part I 
which comprehends the general principles (Art. 1-12); part II includes 
substantive issues (Art. 13-32); land rights (Art. 13-19); employment and 
working conditions (Art. 20); vocational training, handicrafts and agriculture 
(Art. 21-23); social security and health (Art. 24-25); education and media (Art. 
26-31); cross-border contacts and cooperation (Art. 32). Part III includes 

administration and general provisions (Art. 34-44). 
The Convention applies to tribal peoples and indigenous peoples85. Even if 
C169 provides elements that can be used to define the terms indigenous and 

                                                           
81 COBO (1987: 29).  
82 BERMAN (1988:48).  
83 Report VI OIL, Partial Revision of the Indigenous and Tribal Populations Convention, 

Geneva, 1988, 75th session, Geneva, 1988, Partial Revision of the Indigenous and Tribal 
Populations Convention. 
84 International Labour Organization Convention No. 169, 1989, Preamble VI.  
85 International Labour Organization Convention No. 169, 1989, Article 1.1: “This Convention 

applies to: (a) tribal peoples in independent countries whose social, cultural and economic 
conditions distinguish them from other sections of the national community, and whose status is 

regulated wholly or partially by their own customs or traditions or by special laws or 

regulations; (b) peoples in independent countries who are regarded as indigenous on account of 

their descent from the populations which inhabited the country, or a geographical region to 
which the country belongs, at the time of conquest or colonization or the establishment of 



 28 

tribal peoples, it should be noted that the Convention does not define these 

two groups. It only identifies certain elements that characterize them. With 
regard to tribal peoples, the following are mentioned as characteristic: 
traditional lifestyles, culture and ways of life different from the rest of society, 
social organization with its own laws86. For indigenous peoples, essentially 
the same elements of distinction are mentioned, with one specification with 
respect to tribal peoples: indigenous peoples have maintained a continuity 
with their ancestors and live in the lands they inhabited before their arrival or 

invasion by outsiders87. 
The first innovation that the Convention of 1989 introduces with respect to 
that of 1957 and to the rest of the international instruments concerning 
indigenous peoples, is the criterion of self-identification as a fundamental 
parameter to establish the beneficiaries of the rights enshrined in the 
document. The C169 adopts an approach based both on the objective criterion 
based on the Convention, where a group that meets the requirements of Article 
1 recognizes a person as part of the group itself; and on the subjective criterion 

– a person identifies himself as belonging to an indigenous group, or a people 
considers itself indigenous on the basis of the indications contained in the 
Convention. A second innovation, with respect to Convention No. 107 is 
found in the terminology used to define the subject of the treaty: from the use 
of “populations” to “peoples”. The term “peoples” would imply the right to 
self-determination in the international system88. However, as specified in 
Article 1, paragraph 3: “The use of the term peoples in this Convention shall 

not be construed as having any implications as regards the rights which may 
attach to the term under international law”89. This clarification stems from the 
fact that the mandate of the ILO concerns economic and social rights, and it 
is therefore outside the organization’s competence to interpret the concept of 
self-determination politically. The Convention does not place any limits on 
the possibility of self-determination for these peoples and is compatible with 
any subsequent instrument guaranteeing this right90. The term “peoples” 

reflects more incisively the distinct identity of these groups within a national 
society which is structurally and culturally different91, but despite the addition 
of paragraph 3 to Article 1, many States from the outset did not share this 
position and saw their territorial integrity threatened. The issue of the possible 
recognition of the right to self-determination became the main deterrent for 
the ratification of the Convention by many governments92. At the same time, 
representatives of indigenous peoples have expressed dissatisfaction for the 
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opposite reason: they believe that their right to self-determination is 

compromised by the specification contained in paragraph 3 of Article 1 and 
define it as discriminatory to limit their right as “peoples” at the level of 
international law93. In reality, the implications of Article 1 of the Convention 
certainly cannot limit the right to self-determination in the event that some 
peoples are holders of it; instead, it can have a positive effect in affirming in 
the international system the right of these groups to an independent existence 
with respect to the rest of the society of the state to which they belong94. 

Articles 2-12 of the Convention establish a series of general and transversal 
principles, such as the principle of responsibility for states to develop 
coordinated and systematic actions for the protection and promotion of the 
rights of these peoples, with their participation (Art. 2); the guarantee of 
fundamental human rights (Art. 3); the need for States to adopt special 
measures to safeguard the existence of indigenous individuals, their 
institutions, property, labor, culture and the environment in which they live 
(Art. 4). In addition, Article 5 protects the social, cultural, religious and  
spiritual values and practices of indigenous peoples. These must be 
recognized and protected, taking into account the problems they face both as 
groups and as individuals95. 
 

  
(a) “the social, cultural, religious and spiritual values and practices of these 

peoples shall be recognised and protected, and due account shall be taken of the 

nature of the problems which face them both as groups and as individuals;  
(b) the integrity of the values, practices and institutions of these peoples shall 

be respected; 

(c) policies aimed at mitigating the difficulties experienced by these peoples in 

facing new conditions of life and work shall be adopted, with the participation 
and co-operation of the peoples affected”96. 

 
 

Following the text of ILO Convention No. 169, the principle of consultation 
must be applied in relation to each provision contained in the treaty, as stated 
in Article 6.1: 

 
“In applying the provisions of this Convention, governments shall:  
(a) consult the peoples concerned, through appropriate procedures and in 

particular through their representative institutions, whenever consideration 

is being given to legislative or administrative measures which may affect 
them directly”97.  
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The Convention does not give the right of veto to indigenous and tribal 

peoples but specifies that the purpose of consultation is to achieve full 
consensus between governments and indigenous or tribal peoples on issues, 
legislative and administrative measures, that directly affect them98. The 
Convention provides basic rules for the consultation process. First is that the 
peoples to be consulted are those on whom the effects of the legislative or 
administrative measures under consideration directly fall. Second, the 
procedures for consultation must be appropriate, although it is accepted that 

the method of consultation may vary according to circumstances, and, for it 
to be defined as appropriate, it must be transparent must be transparent in 
relation to different situations. Third, the leaders of indigenous communities 
and institutions should be recognized as official spokespersons for the 
interests of these peoples99. 
The principle of participation is another transversal and fundamental concept 
enshrined in Article 7 of the Convention. It touches different aspects of the 
existence of indigenous peoples and in which several elements can be 

identified: the right of indigenous and tribal peoples to establish their own 
priorities in the development process; the right to exercise control over their 
economy, social and cultural life; the right to participate in the planning of 
national and local development programs that directly affect them100. Peoples 
will be able to take part in all levels of decision-making and be represented by 
their own institutions and not through imposed structures101. 
Two other important principles set forth in ILO Convention No. 169 are 

respect for cultural diversity and for the different model of economic and 
social development of these peoples. States must take steps to eliminate socio-
economic differences between these groups and the rest of society, respecting 
their diverse aspirations and lifestyles102. The Convention also specifically 
protects the legislative systems of indigenous and tribal peoples, provided 
they are not contrary to fundamental human rights. States must also establish 
procedures to make the national legal system compatible and resolve any 

conflicts that may arise in the application of indigenous customary law in the 
national territory103. Articles 13 to 32 of the Convention regulate peculiar 
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matters of particular relevance to the collective survival of indigenous and 

tribal peoples and to guarantee a dignified existence to each individual 
belonging to these groups. 
One of the most relevant issues that led to the revision of ILO Convention No. 
107 is that of the problem inherent to the guarantee of the territorial rights of 
indigenous peoples: Articles 13 to 19 of ILO Convention No. 169 establish 
the rules for protecting the right to land, starting from the assumption that: 
 

“In applying the provisions of this Part of the Convention governments shall 

respect the special importance for the cultures and spiritual values of the peoples 

concerned of their relationship with the lands or territories, or both as 

applicable, which they occupy or otherwise use, and in particular the collective 

aspects of this relationship”104. 

A first terminological issue can be found in Article 13, paragraph 2, in 
Convention No. 169: the use of the term “land” should be understood as 
“territory” as a whole, thus including the entire environment in which 

indigenous peoples live105. Some governments have stressed the fact that the 
term “territory” in their Constitutions is present only in relation to the national 
territory and that, therefore, the use of this word could have created 
ambiguities regarding the right to sovereignty within States106. 
Article 14.1 recognizes the right of ownership and possession of indigenous 
peoples over the lands they have traditionally occupied107, i.e. the lands they 
currently inhabit, used for their own survival, and wish to pass on to future 

generations. This right is based on the traditional occupation and use of the 
lands. In particular, C169 protects the right to use land by certain peoples who 
do not necessarily occupy it, but to which they have access in order to ensure 
their subsistence through traditional activities (as for instance happens in the 
case of nomadic peoples).  
A certain margin of discretion is left as for the “space” element, also for the 
“time” element. In the Convention no precise parameters are given to establish 
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the number of years necessary for the right of ownership of land to be 

exercised by the peoples in question and in fact the supervisory bodies of the 
ILO have expressed themselves in this sense: 
 

“The Committee recalls that the fact that land rights have originated more 
recently than colonial times is not a determining factor. The Convention was 

drafted to recognize situations in which there are rights to lands which have 

been traditionally occupied, but also may cover other situations in which 

indigenous peoples have rights to lands they occupy or otherwise use under 

other conditions”108. 

The Convention only establishes that it will be up to the governments to define 
the necessary procedures to identify the lands traditionally occupied by 

indigenous people, as well as the measures to guarantee and protect the right 
to ownership and possession109. The processes of delimitation and 
regularization of land ownership can be very lengthy and imply the creation 
of specific legislation and appropriate institutional mechanisms; in addition, 
disputes may arise for which states must provide procedures for resolving 
conflicts that may occur between different indigenous communities and 
private individuals110. 

When defining the right to land and territory, it is necessary to specify whether 
this right also includes natural resources, renewable or non-renewable. ILO 
Convention No. 169 provides, in Article 15 paragraph 1 that indigenous 
peoples have the right to the natural resources found on their lands. They have 
the right to participate in the use, administration, protection and conservation 
of these resources, whether renewable or non-renewable (i.e. wood, water and 
minerals)111. However, in many constitutions, States stipulate that ownership 

of minerals and other resources of the soil or subsoil is reserved to the States 
themselves. In view of this fact, Article 15 paragraph 2, specifies: 
 

“In cases in which the State retains the ownership of mineral or sub-surface 
resources or rights to other resources pertaining to lands, governments shall 

establish or maintain procedures through which they shall consult these peoples, 

with a view to ascertaining whether and to what degree their interests would be 

prejudiced, before undertaking or permitting any programmes for the 
exploration or exploitation of such resources pertaining to their lands. The 

peoples concerned shall wherever possible anticipate in the benefits of such 
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activities and shall receive fair compensation for any damages which they may 

sustain as a result of such activities”112.  

 
States parties are therefore obliged to consult the indigenous peoples 
concerned when making decisions about the use of natural resources 
belonging to their territories. Indigenous groups will be able to object to the 
reasons why a certain use of natural resources may not be appropriate, because 

they may have negative effects such as environmental damage, impact on 
sacred sites, loss of the basis for the economic subsistence of the communities 
concerned, etc.113. Article 15 must be interpreted in conjunction with articles 
6 and 7.3 of the Convention, i.e. assessing with the participation of indigenous 
peoples the environmental, social, spiritual and cultural consequences of 
development activities that directly affect the groups in question. Once a 
consensus has been reached with indigenous peoples on the exploitation of 
natural resources, they will be entitled to receive a portion of the proceeds 

obtained from these resources. The benefits can take different forms, such as 
specific agreements with governments in favor of the communities or the 
allocation of part of the proceeds to development projects of specific interest 
to the peoples involved. In the event that activities related to natural resources 
on indigenous territories have caused damage to resident peoples, they will be 
entitled to fair compensation. The ILO has had to analyze numerous cases in 
which it is denounced the lack of consultation by governments with the 

indigenous communities affected in the context of exploitation of natural 
resources, e.g. the recognition of indigenous Sami rights in Norway in 2005. 
Articles 21-23 of the Convention establish the obligation for governments to 
take into account the traditional economies of indigenous peoples in order to 
allow a participatory development for these groups and take into account their 
cultural specificity. The traditional economy is recognized as an important 
element for the continuation of the existence of indigenous peoples and for 
this reason will have to be supported by specific programs promoted by the 

States of belonging.  
Indigenous peoples’ rights related to the concept of “development” can be 
divided into thematic groups within the context of ILO Convention No. 169: 
the right to control their own economic, social and cultural development; the 
right to be consulted and participate in local, national and regional 
development plans; the right to an assessment of the social, cultural, spiritual 
and environmental effects of activities; the right to benefits, all development 

projects must improve the socio-economic situation of indigenous and tribal 
peoples; the right to lands, territories and natural resources as a fundamental 
and necessary condition for indigenous peoples to develop their own social 
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system according to their interests and needs114. It must be considered that if 

the predominant ultimate goal of national and international development 
strategies is poverty reduction, not taking into account the perceptions and 
aspirations of indigenous peoples in national economic policies, it can lead to 
an aggravation of the situation, debilitating the traditional subsistence 
structures of these groups and promoting a model of development that is not 
sustainable over time115.  
The other provisions of Convention No. 169 address several issues that will 

not be explored in depth here, as they do not fall within the area of interest of 
this paper. Among these, Articles 24 and 25 establish that indigenous 
individuals have the right of access to social security and medical services on 
the same basis as other citizens. However, these services should, when 
possible, take into account the particular cultural condition of these peoples, 
thus enhancing traditional medical knowledge. 
Articles 26-31 of the C169 take up in part what was already provided for in 
ILO Convention No. 107 on education. The main problems in relation to 

indigenous people in education are difficulty of access to primary and 
secondary education facilities; language difficulties; incompatibility with the 
work that indigenous children often have to do116. Among the fundamental 
principles that the Convention seeks to introduce are the need to guarantee 
access to quality education for indigenous children117 and for States to create 
an education system that values the particular and historical aspects of each 
culture.  

 

 
2.3 The United Nations Declarations of the Rights of Indigenous People 

(UNDRIP) 

 
 
In recent decades, claims and acknowledgement of indigenous peoples have 
led to the formation of a system of rights, in order to protect these populations, 
linked to the principles and international human rights law. The United 

Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) is 
considered the most important international recognition of the rights of 
indigenous peoples. It incorporates normative advances that have evolved 
over the past three decades based on existing international human rights 
sources. The Declaration represents a fundamental instrument of international 
law, as it gives recognition to a series of collective rights, which will be 
explained in more detail below, that provide an important form of legal 
protection for indigenous peoples. 
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In 1971, the scholar Martinez Cobo was commissioned by the Sub-

Commission on Prevention of Discrimination of Minorities in order to 
conduct a study – Study of the Problem of Discrimination Against Indigenous 
Populations – on indigenous peoples to protect their rights and avoid 
discrimination. From the results of the study, ten years later, the Economic 
and Social Council (ECOSOC) recognized the need to create a winch that 
would address the needs of indigenous communities.  
The Working Group on Indigenous Populations (WGIP) had the function of 

carrying out research on the promotion of human rights of these peoples, 
listing the international legal names that would protect them. In 1985, the 
WGIP began working on the development of the United Nations Declaration 
on the Rights of Indigenous Peoples. In this phase there was also the 
participation of the indigenous peoples themselves, first through the 
representations of NGOs, then with the presence of experts funded by the 
Voluntary Fund for Indigenous Peoples118 of the United Nations.  
The UNDRIP, after nearly 25 years of negotiations, was adopted on 

September 13, 2007 through the General Assembly Resolution No. 61/295. It 
was approved by 143 votes, with 4 against (Australia, Canada, New Zealand 
and the United States) and 11 abstentions. The four opposing States were 
contrasting to some specific articles such as those on land rights and natural 
resources (Art. 26), on self-determination (Art. 3) and on the right to 
consultation and consent (Art. 19).  
In particular, the provisions on territory and land were not accepted because 

they seem to require recognition and rights on those lands to indigenous 
peoples, even if those territories are owned by other citizens, indigenous or 
not (Art. 26). Certainly, the various processes of colonization that have 
occurred also demonstrate the willingness or unwillingness of certain States 
to pursue and approve international legal instruments that go to protect their 
indigenous peoples.  
Indigenous peoples, in the WGIP discussion and worktables, have stressed the 

importance of being able to obtain a right to self-determination so that they 
could have the ability to interact with the international community on issues 
of concern119. Past experience, in most cases, has shown that indigenous 
peoples cannot trust the governments that have represented them120. 
Throughout history, governments have been able to change constitutions and 
enact laws for or against indigenous peoples at their own discretion. This is 
why indigenous peoples have insisted on international recognition of their 
right to self-determination. The political prerequisites for the development and 
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maintenance of indigenous peoples’ identity, such as autonomy and self-

government, have been progressively recognized, but the degree of autonomy 
of indigenous peoples that States are willing to guarantee, depends on several 
factors. In particular, in cases where the areas where indigenous peoples live 
contain important natural resources, the issue of management of development 
projects and the right to consultation and consent arises. The whole issue is 
linked, once again, to the right of indigenous peoples to self-determination. 
This term acquired an extraordinary symbolic importance for the negotiation 

of the Declaration. As will be analyzed in the following paragraphs, among 
the most important rights recognized by UNDRIP are the collective right to 
decide on the lands and territories in which indigenous peoples live, to 
determine the nature and scope of development activities within that territory, 
and the rights to protect cultural identity. 
The Declaration was adopted for the purpose of safeguarding and protecting 
the rights of indigenous peoples. This objective is emphasized in the sixth 
paragraph of the Preamble, which reads: 
 

[…] “Concerned that indigenous peoples have suffered from historic injustices 

as a result of, inter alia, their colonization and dispossession of their lands, 
territories and resources, thus preventing them from exercising, in particular, 

their right to development in accordance with their own needs and interests”, 

[…] 121. 

 
By affirming this, the Declaration establishes the ‘reparatory’ character of the 
Declaration, which aims to respond to the consequences of the process of 
colonization, which has prevented a just right to free determination of 
indigenous peoples and other fundamental human rights. UNDRIP provides a 

set of rights that comprise the minimum standards for the survival, dignity and 
well-being of indigenous peoples around the world122. The first article of the 
Declaration states that indigenous peoples enjoy the rights – collective and 
individual – recognized in the Charter of the United Nations, the Universal 
Declaration of Human Rights and other international instruments for the 
protection of human rights123. In addition to this general premise, the 
Declaration analyzes various contents that are divided by themes, identifying 

the relative connections with the instruments of international law in force. 
The United Nations Declarations on the Right of Indigenous People, unlike 
ILO Convention No. 169, makes no direct reference to the definition of the 
subjects who are the recipients of the rights contained therein, although some 
characteristics regarding indigenous peoples can be identified in the 
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Declaration. As also in C169, the fundamental criterion for the definition of 

indigenous peoples is that of self-identification, specifically in Article 33.1: 
 

“Indigenous peoples have the right to determine their own identity or 

membership in accordance with their customs and traditions. This does not 

impair the right of indigenous individuals to obtain citizenship of the States in 

which they live”124. 

Article 9 of the UNDRIP also protects “the individual and collective right to 
belong to an indigenous community or nation in accordance with the customs 

and traditions of the community or nation concerned”125. Implicitly, this 
article gives communities the right to recognize or not recognize an individual 
as indigenous. In this regard, some States have raised the question of whether 
there may be situations in which they exert pressure to include an individual 
against the individual's freedom of choice. In this case it is useful to emphasize 
that the individual in question would be primarily protected by Article 1 of 
the Declaration, which guarantees indigenous individuals the rights and 
freedoms assured by international human rights standards126.  

Another issue is aimed at indigenous peoples who are present in different 
States divided by borders. Article 36 of the UNDRIP guarantees the right to 
maintain contacts, relations and cooperation in spiritual, cultural, political, 
economic and social activities among members127. A questionable point 
within the logic of the Declaration concerns the indigenous peoples protected 
as such and their adaptation over time and in relation to society. While the 
UNDRIP Declaration emphasizes in several articles the right of these peoples 

to develop according to their own aspirations, interests and needs128, the text 
remains firm on the idea of “traditional indigenous people” and the need for 
them to maintain traditional political, economic and social structures. The 
UNDRIP does not take into consideration those peoples, whether individuals 
or communities, who are undergoing a process of evolution and cultural 
adaptation within the dominant society of the belonging country129. 
The right to self-determination was a very important, yet debated, point in the 
UNDRIP Declaration. Initially, this right was not mentioned among the seven 
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fundamentals of the UNDRIP project. As discussed above, however, 

indigenous peoples' representatives stressed the importance of the principle of 
self-determination, without which they would not have approved the 
Declaration. This right presupposes the recognition of indigenous peoples as 
“peoples” and, unlike the ILO Convention No. 169 which had declared its 
incompetence to resolve this issue, in the United Nations, particularly during 
the preparatory work for the Declaration, it was considered necessary to 
address this question. Finally, in 1993, after several debates and discussions 

between the representatives of indigenous peoples and the States, the right to 
self-determination was introduced in the final version of the 2007 Declaration. 
Indeed, in Paragraph 16 of the Preamble of the UNDRIP is emphasized the 
importance of the right of all peoples to free determination under the Charter 
of the United Nations. The right of self-determination is then stated in Article 
3 of the Declaration: “Indigenous peoples have the right of self-determination. 
By virtue of that right they freely determine their political status and freely 

pursue their economic, social and cultural development”130. The self-

determination of peoples is in fact a fundamental principle of contemporary 
international law. In a perspective of historical evolution, the emergence of 
this principle in general international law and in international covenant law is 

examined and its scope of application is defined, with particular reference to 
the recipients of the rights deriving from it and the situations in which these 
rights are recognized131. 
 
 
2.3.1 UNDRIP – Right to land  

 

 
Another thematic area of interest to the UNDRIP is that of the right to land. 
The guarantee of this right, one of the workhorses of indigenous peoples, is 
seen as a fundamental prerequisite for the realization of all the others found 
within UNDRIP, in light of the strong cultural and spiritual ties that bind 
indigenous peoples to their ancestral territories, vital to their survival and 
development. There is a need to emphasize that the rights to land and natural 
resources of indigenous peoples have always created economic and political 

debates between States and private actors. This has meant that the recognition 
of these rights has often been obstructed. Over time, indigenous peoples have 
seen their rights to land recognized by the international community, both 
through the jurisprudence of human rights courts and in specific treaties 
protecting these communities. As far as the working process of the 
Declaration is concerned, until 2005, the parties – the States and the 
representatives of the peoples – were not able to reach an agreement on the 
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issues of land and natural resources. In the working groups on indigenous 

issues, the right to land was one of the last issues on which an agreement was 
reached. States such as Australia and the United States have never explicitly 
declared their support on land rights issues. Finally, in 2006, the President of 
the WGIP presented the final text of the Declaration, aware that after eleven 
years of work no further progress could be achieved. The results of this 
lengthy process led to an acceptance by indigenous representatives that rights 
to subsoil resources were not defined in detailed terms, while States in turn 

allowed UNDRIP to make explicit what the international community had 
already implemented regarding the land rights of indigenous peoples132. A 
significant part of the doctrine believes that territorial rights are a corollary of 
the right of self-determination of indigenous peoples133 and stresses the 
difficulties that these have encountered at the international level. The scholar 
Martinez Cobo in fact argues that: 
 

 

“It is essential to know and understand the deeply spiritual special relationship 

between indigenous peoples and their land as basic to their existence as such 
and to all their beliefs, customs, traditions and culture. For such peoples, the 

land is not merely a possession and a means of production. The entire 

relationship between the spiritual life of indigenous peoples and Mother Earth, 

and their land, has a great many deep-seated implications. Their land is not a 
commodity which can be acquired, but a material element to be enjoyed 

freely”134. 

 

In a 2000 report, prepared by the Special Rapporteur to the Commission on 
Human Rights, Erica-Irene A. Daes, a number of substantive elements for 
understanding the concept of territory according to the indigenous view were 
identified. The passage from the text reads: 

 

(i) “a profound relationship exists between indigenous peoples and their lands, 

territories and resources; 
(ii) this relationship has various social, cultural, spiritual, economic and 

political dimensions and responsibilities;  

(iii) the collective dimension of this relationship is significant; 

(iv) the intergenerational aspect of such a relationship is also crucial to 
indigenous peoples’ identity, survival and cultural viability”135. 
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The same indigenous representatives, from different countries, have argued 

the need for territorial rights to guarantee the right to development, in order to 
be able to use natural resources, according to their interests and in line with 
their lifestyles. For instance, a representative of the indigenous Maasai people 
from Kenya pointed out in a speech that indigenous communities’ land and 
territory represent the main source of development and production136. 
However, development must have a sustainable form in order to preserve land, 
water and resources in an environmental manner. At the same time, 

development must coincide with the needs and wants of these indigenous 
peoples. They solely know how to achieve this development and what is 
needed: education food, water and land rights, and securing the indigenous 
pastoral resource base137. Based on what has been stated so far, indigenous 
representatives have cleverly linked the right to land, not only to the 
controversial principle of self-determination, but to the inalienable human 
right to development, enshrined in Article 1 of the Declaration on the Right to 
Development of 1986138. In light of these positions, the UNDRIP emphasizes 

the injustices suffered by indigenous peoples throughout history as a result of 
the process of colonization and alienation of lands, territories and resources. 
These facts have prevented the natural growth and development of indigenous 
peoples according to their needs and interests139. On the basis of this 
assumption, Article 8 prohibits any form of forced transfer, dispossession or 
alienation of land against indigenous peoples140, a principle reiterated more 
strongly in Article 10 and affirmed in Article 26 in a direct form: 

 
 

1. “Indigenous peoples have the right to the lands, territories and resources 

which they have traditionally owned, occupied or otherwise used or acquired. 

2. Indigenous peoples have the right to own, use, develop and control the lands, 
territories and resources that they possess by reason of traditional ownership or 

other traditional occupation or use, as well as those which they have otherwise 

acquired.  

3. States shall give legal recognition and protection to these lands, territories 
and resources. Such recognition shall be conducted with due respect to the 
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customs, traditions and land tenure systems of the indigenous peoples 

concerned”141.  

 
 

Article 28 of the Declaration, on the other hand, provides for the establishment 

by the States of measures for the restitution or indemnification of territories 
of which indigenous peoples have been deprived without consent. Article 29 
establishes that indigenous peoples have the right to the protection and 
conservation of their ecosystem in relation to their relationship with the 
territory. Indeed, it states: 

“Indigenous peoples have the right to the conservation and protection of the 

environment and the productive capacity of their lands or territories and 
resources. States shall establish and implement assistance programmes for 

indigenous peoples for such conservation and protection, without 

discrimination”142.  

Land and territories have a material, cultural and spiritual dimension that is 
extremely representative for indigenous peoples. For this reason, they are 
fundamental to their existence and identity, given that over the centuries they 
have evolved in harmony with the specific ecosystem of which they feel part. 
The same principle applies to the management of natural resources present on 
the surface and in the subsoil of the areas in which they live, resources that 

they have been able to use sustainably for millennia and which are currently 
threatened by the processes of change and modernization143. It is evident the 
importance that is given to the relationship between indigenous peoples and 
the lands on which they live, in order to protect their main human rights, 
starting from the survival of the same peoples. There are several key points 
that are of particular interest for future developments, including the impact 
that climate change has on the territory and the land are of extreme interest to 

indigenous peoples.  
 

 
2.3.2 UNDRIP – Right to culture  

 
  
The concept of cultural diversity permeates the whole UNDRIP as a 
fundamental prerequisite for the recognition of the rights of peoples who have 
maintained and developed a way of life, traditions, language and social 
principles different from the currently dominant culture in the countries to 

which they belong. The Declaration defines cultural diversity as the common 
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heritage of humanity in the third paragraph of the Preamble144. Article 15 of 

the Declaration enshrines the dignity and diversity of indigenous cultures, 
requiring States to take educational and informational action to eliminate all 
forms of discrimination in this regard. The protection of cultural diversity 
against any kind of forced assimilation is instead enshrined in Article 8. It 
provides that States must necessarily establish a series of measures of 
prevention and reparation for any act that has as its purpose or consequence 
the deprivation of the integrity of indigenous peoples as distinct peoples, their 

cultural values or their ethnic identity145. In particular, Articles 11 and 12 
provide for the right to restitution and reparation of goods and places of 
spiritual, intellectual and religious value of which these peoples have been 
deprived without free consent and which are also considered necessary for the 
development of these cultures among future generations146. The concept of 
“future generations” is also taken up in Article 13, since the Declaration does 
not want to categorize indigenous peoples as an object of the past, but rather 
as a current reality in constant evolution in relation to the rest of society. In 

this sense, the importance of guaranteeing educational systems that are in line 
with indigenous cultures, but not alien to the formal national school system, 
is highlighted147.  
Another aspect of indigenous cultural diversity that is taken into account in 
the UNDRIP is considered in Article 31. It protects the intellectual heritage of 
indigenous peoples in a broader sense: 

“Indigenous peoples have the right to maintain, control, protect and develop 

their cultural heritage, traditional knowledge and traditional cultural 

expressions, as well as the manifestations of their sciences, technologies and 
cultures, including human and genetic resources, seeds, medicines, knowledge 

of the properties of fauna and flora, oral traditions, literatures, designs, sports 

and traditional games and visual and performing arts. They also have the right 

to maintain, control, protect and develop their intellectual property over such 
cultural heritage, traditional knowledge, and traditional cultural 

expressions”148. 

The principles presented in these articles are covered by various instruments 
of international law including those protecting human rights, ad hoc 

instruments for indigenous peoples, protections for minorities, and principles 
safeguarded by cultural heritage. The part related to cultural protection is 
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indicated in the UN document titled Guidelines on Indigenous Peoples' Issues. 

It refers mainly to the UNESCO Universal Declaration on Cultural Diversity 
of 2001 and identifies seven other fundamental Conventions for the protection 
of cultural diversity149. According to part of the international doctrine, these 
Conventions fail to protect the culture of indigenous peoples with the best 
approach, because of a series of conceptual differences in the way these 
communities understand the same cultural heritage. The first limitation of 
international instruments mentioned consists in the conception of culture as 

“capital” and therefore as a patrimony accumulated by a particular group. In 
this sense, culture creates a series of rights that can be linked to the individual 
or to a group of individuals in the sense of the possibility of “access” to culture 
itself; or culture as national “cultural heritage” creates rights that are owned 
by States or by humanity as a whole150. A second limitation, in relation to 
indigenous issues, is linked to the protection of culture understood as an 
“artistic and scientific process of creation”151. Not even this latter 
interpretation, shared internationally, coincides with the conception of culture 

of indigenous peoples, according to whom, culture cannot be created by a 
single individual, but derives from a set of ancestral and collective knowledge. 
This collective element is found in Article 1 of the UN Declaration on 
Minorities:  
 

“States shall protect the existence and the national or ethnic, cultural, religious 

and linguistic identity of minorities within their respective territories and shall 

encourage conditions for the promotion of that identity”152, but the rest of the 
document is written in individual terms referring to “persons belonging to 

minorities”153.  

 

Culture, according to the indigenous holistic conception, as seen in Chapter I, 
broadly encompasses all aspects of life, and the right to culture should protect 
knowledge, art, literature, philosophy, science, values, laws, customs and 
traditions154. In order to protect all these aspects at the international level, it is 
necessary to refer to different instruments, while it is more complex to identify 
a binding, all-encompassing definition that protects all branches of culture so 

understood and at the same time the evolutionary process. Among the 
instruments that have contributed to a significant evolution with regard to the 
conception and guarantee of indigenous cultural rights is the Convention on 
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the Protection and Promotion of the Diversity of Cultural Expressions. The 

definition of cultural diversity, contained in Article 4.1, turns out to be 
extremely interesting: 
 

“Cultural diversity” refers to the manifold ways in which the cultures of groups 
and societies find expression. These expressions are passed on within and 

among groups and societies. 

Cultural diversity is made manifest not only through the varied ways in which 

the cultural heritage of humanity is expressed, augmented and transmitted 
through the variety of cultural expressions, but also through diverse modes of 

artistic creation, production, dissemination, distribution and enjoyment, 

whatever the means and technologies used”155;  

 
The Convention for the Safeguarding of the Intangible Cultural Heritage of 
2003 also offers a broad definition of intangible cultural heritage. It stresses 
the importance of this concept for the sense of identity and continuity of the 
groups and the continuous evolution from generation to generation of the 
same, result of the interaction with the environment, nature and history156. 

According to what is expressed by UNESCO, in spite of the important 
progress concerning the rights of indigenous peoples, especially in relation to 
the protection of cultural diversity, due to the continuous discrimination and 
threats against their identity, it is necessary to deepen and broaden the 
protection of these peoples, learning from their holistic vision and seeking 
compatible lifestyles, supporting the determination to transmit the values of 
these communities to future generations157. 

 

 
2.4 The American Declaration on the Rights of Indigenous People 

 
 
On June 15, 2016, the General Assembly of the Organization of American 
States adopted the American Declaration on the Rights of Indigenous Peoples 
during its 46th working session. After about 20 years of waiting, it was possible 

to obtain protection for all individuals in the Americas who identify as 
indigenous. Despite this great step forward, its nature remains that of a 
declaration and therefore not binding on States. For the inter-American system 
of protection of human rights, the rights of indigenous and tribal peoples 
represent an element of great importance and interest. This is due, first of all, 
to the massive presence of indigenous groups in the American continent: about 
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44 million people mainly present in Latin America158. The protection of these 

rights is also fundamental despite the fact that these communities are formally 
recognized in numerous legal systems of the region, both in ordinary and 
constitutional legislation. Although in many cases this does not correspond to 
a concrete and effective protection in the national sphere159. Indigenous 
groups and individuals, within the American Declaration of Human Rights 
and Duties of Man previously analyzed, did not get any kind of recognition in 
the text. However, particularly since the 1990s, indigenous protection has 

gained more prominence in local protection bodies, as evidenced by the 
recommendation of the General Assembly of the OAS to the Inter-American 
Commission on Human Rights to develop a specific continental instrument 
for the protection of indigenous peoples. 
The Declaration contains forty-one provisions divided into six sections and it 
is applied to the indigenous people of the Americas, as stated in Article I. 
paragraph 1. It recognizes the fundamental right of indigenous peoples to self-
determination (Art. III) and the right to their ancestral territories (Art. XXV). 

It also enshrines the right of indigenous peoples to be protected from genocide 
(Art. XI) and other forms of assimilation (Art. X), prohibits racial 
discrimination, intolerance and violence. The Declaration, which is based on 
the recognition of the right to self-identification, also promotes respect, 
development and strengthening of indigenous cultures, traditions, lifestyles 
and languages (Art. XIII and XIV) and recognizes the right of such peoples to 
education or to have access to education in their own language and culture 

(art. XV). It also protects, among others, the fundamental rights to indigenous 
health and a healthy environment (Art. XVIII and XIX) and the right to gender 
equality for indigenous women.  
The Declaration is particularly innovative compared to other international 
legal instruments. Although it represents a regional instrument, it is the first 
to recognize the right of indigenous peoples and communities in voluntary 
isolation or initial contact to remain in that condition and to live freely, 

according to their culture and worldview160. The imposition of the recognition 
of the juridical personality of indigenous peoples in Article IX goes beyond 
the provisions of the United Nations Declaration on the Rights of Indigenous 
Peoples. The article in fact reads: “States shall recognize fully the juridical 
personality of indigenous peoples, respecting indigenous forms of 
organization and promoting the full exercise of the rights recognized in this 
Declaration”161. In addition to this, the special protection in case of armed 
conflicts (Art. XXX), and the affirmation of their right to maintain and 
promote their traditional family systems (Art. XVII) are also crucial norms for 
guaranteeing the rights of indigenous communities. 
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Several analyses have been made to compare the text of the UNDRIP with 

that of the American Declaration. There are some relevant differences 
especially in the application; an example is in the case of the principle of self-
determination guaranteed by both texts. Bartolomé Clavero has pointed out an 
important difference. According to his views, the approach provided by the 
UNDRIP is innovative because it “conceives self-government as a form of 
excitation of the right to self-determination”162. Whereas the Declaration sees 
the right to self-determination as conditional on all its provisions being subject 

to the integrity of the State163. Thus, the biggest distinction is that although the 
UNDRIP is a progressive text in interpreting the principle of self-
determination, in the American Declaration it is presented as “a caution for 
the right of indigenous peoples”164. Although the caution is present in both 
texts, what changes is the importance that the two conventions provide, and 
this is interpretable by the documents. 
Another element that is highlighted by Clavero is the fact that the American 
Declaration expressly mentions both the UNDRIP and the ILO Convention 

No. 169 as main references. It does so both in the Preamble stating that: 
“Taking in consideration the international advances in the recognition of the 
rights of indigenous peoples and particularly the ILO Convention No. 169 and 
the United Nation Declaration on the Rights of Indigenous Peoples”165, and in 
the final interpretive note no. 2 by recalling that: […] “the rights recognized 
by this Declaration and the United Nations Declaration on the Rights of 
Indigenous Peoples constitute the minimum standards for the survival, dignity 

and well-being of the Indigenous Peoples of America”166.The explicit 
reference that the American Declaration makes to the UNDRIP and the ILO 
Convention, places the latter in pre-eminence with respect to the Declaration, 
representing examples to be followed. As these are examples, the reproduction 
made by the American Declaration of the UNDRIP and the C169 is 
highlighted.  
Another point of extreme importance concerns the issues addressed within 

Article XXV of the American Declaration. This provision refers to the right 
to land, territories and natural resources. It conceptualizes these rights under 
the legal framework of the States, not recognizing the traditional ownership 
of indigenous peoples’ lands167. As is emphasized in paragraph 5 of Article 
XXV: 
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“Indigenous peoples have the right to legal recognition of the various and 

particular modalities and forms of property, possession and ownership of their 

lands, territories, and resources, in accordance with the legal system of each 

State and the relevant international instruments. States shall establish special 

regimes appropriate for such recognition and for their effective demarcation or 

titling”168.  

This can be considered a regressive principle by the American Declaration, 
since for example UNDRIP does not take into account the legal systems of 
individual States with regard to the right to land, territory and natural 

resources. Nancy Yañez Fuenzalida noted that by referring to the full text of 
the American Declaration, it almost seems as if the references to individual 
national legal systems are on an equal level with the international ones, 
especially when looking at the UNDRIP and the Convention No. 169169. The 
latter take legal precedence over national legislations, as they enjoy a superior 
legislative status with regard to the protection of human rights. 
Although it has been highly criticized, especially with regard to its provisions 

on indigenous peoples’ lands, territories, and natural resources, there are also 
“positives” to the American Declaration on the Rights of Indigenous Peoples. 
Indeed, it represents a fundamental tool to cover the legal vacuum in the inter-
American system regarding the protection and recognition of indigenous 
communities. The Declaration represents a step forward in the regional legal 
contexts of the world, where the OAS system with its institutions and 
organizations has been consumed170. However, it is considered as an important 

move in the inter-American system of human rights. The possibility of the 
start of working tables for the approval of an American Convention for the 
Rights of Indigenous Peoples would represent a further strong signal of 
interest in indigenous issues, in order to give the right exposure and visibility 
to these communities and be able to obtain a fair and complete recognition 
process. 

 

 
2.5 The Arctic Council  

 
 

Having observed developments regarding the rights of indigenous peoples 
within various Conventions and Declarations, which have emphasized the 
importance of protecting these particular communities and the rights they need 
to be safeguarded, it is now necessary to detect, for the purposes of this 
research, an instrument that belongs specifically to the Arctic States. These 
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are states are Canada, Denmark, Finland, Iceland, Norway, the Russian 

Federation, Sweden and the United States of America. 
On September 19, 1996, through the Ottawa Declaration, the aforementioned 
Arctic States established the Arctic Council. This forum aims to advance the 
level of cooperation, coordination, and interaction among the eight States, 
through the proactive participation of Arctic indigenous peoples and all its 
citizens on the most difficult issues171. It was created to ensure that there 
would be a mechanism in place to address the difficulties and challenges of 

the Arctic peoples, with a focus on climate change in the Arctic environment 
and sustainable development as a means to improve the economic, social, and 
cultural well-being of the North172. The primary purpose of its establishment 
sees its origin in the desire for a better and efficient management of the Arctic, 
a region that due to climate change and its causes has had serious 
consequences on the life of the area and its indigenous communities. 
The permanent participation of the indigenous component within the Arctic 
Council is evidence that the Arctic States recognize the importance of 

indigenous peoples in arriving at the best possible management of the climate 
emergency in the Arctic region. Their representation within the Council is 
welcomed. Indeed, newspapers of the time wrote that “the groups representing 
the native peoples of the Arctic consider the creation of the Council as a sort 
of political breakthrough for them. […]. For native peoples, there is a more 
comprehensive representation than they say is typical of international 
bodies”173. In establishing the Arctic Council, the countries representing the 

regions have made a major commitment to their duty to support and promote 
the rights of the indigenous peoples who inhabit these territories. In the Ottawa 
Declaration, the first three paragraphs belonging to the Preamble read: 
 

 

“Affirming our commitment to the well-being of the inhabitants of the Arctic, 
including recognition of the special relationship and unique contributions to the 

Arctic of indigenous people and their communities;  

Affirming our commitment to sustainable development in the Arctic region, 

including economic and social development, improved health conditions and 
cultural well-being; Affirming concurrently our commitment to the protection 

of the Arctic environment, including the health of Arctic ecosystems, 

maintenance of biodiversity in the Arctic region, and conservation and 

sustainable use of natural resources” 174;  
 

 
As it is evident, the first paragraph emphasizes recognition on the part of 

Arctic countries in ensuring the possibility of a dignified life in the territory. 
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It also confirms the special relationship that indigenous peoples have with the 

territory and the surrounding land which, as it was possible to see, is defined 
as ancestral175. The second and third paragraphs highlight the commitment of 
the Arctic States to protect the environment and development of the region. It 
is important to draw attention to the fact that both environmental interests and 
Arctic development coexist in the second paragraph. In this regard, 
environmentalists and representatives of indigenous peoples make a “fist” of 
protecting their own rights and those of the land, rather than focusing on the 

exploitation of the Arctic. 
Immediately following the information provided by the Preamble, Article 1 
of the Ottawa Declaration offers a clear identification of the legal status of the 
Arctic Council and its programmatic goals. Indeed, the Council defines itself 
as a forum and not as an international organization. The difference between 
an international organization and a forum lies in the fact that the former must 
be based on a founding agreement, agreed upon by more than three States, and 
must provide the characteristics and objectives of the organization that will 

define its permanent structure176. The Arctic Council, on the other hand, being 
a forum, is based on a declaration between more than three States, in which 
the programmatic objectives are stated, but it does not define a permanent 
structure as in international organizations.  
The Council in this case assumes more the characteristics of a conference that 
develops around certain issues every two years177. The possible reason behind 
the choice of a forum rather than a formal international organization, lies in 

the possibility that the Arctic States are unwilling to confer to an external body 
a stronger discretion on issues around the Arctic. However, the possibility of 
changing the status of the Arctic Council to an international organization has 
been discussed for several years. 
Within Article 1 of the Declaration, the goals of the Council are also laid out:  

 

 
(a) “provide a means for promoting cooperation, coordination and interaction 

among the Arctic States, with the involvement of the Arctic indigenous 

communities and other Arctic inhabitants on common Arctic issues, in 

particular issues of sustainable development and environmental protection in 
the Arctic.  

(b) oversee and coordinate the programs established under the AEPS on the 

Arctic Monitoring and Assessment Program (AMAP); Conservation of Arctic 

Flora and Fauna (CAFF); Protection of the Arctic Marine Environment 
(PAME); and Emergency Prevention, Preparedness and Response (EPPR).  

(c) adopt terms of reference for, and oversee and coordinate a sustainable 

development program  

(d) disseminate information, encourage education and promote interest in 
Arctic-related issues”178.  
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All of the objectives stated in this article speak to the need to look at 
environmental protection and the importance of creating a cooperative system 
among the Arctic States. During the working tables that characterized the 
establishment of the Council, the link between the policy of the Arctic region 
and the changes to which the environment is subjected was repeatedly 
stressed. This represents the main reason that prompted the eight founding 
countries to establish these goals. 

Having clarified the objectives of the Arctic Council, it is important to see 
how decisions are taken within it. Article 7 of the Ottawa Declaration states 
that: “Decisions of the Arctic Council are to be by consensus of the 
Members”179. All decisions that are agreed upon and made by the Council 
must have the consensus of all members, meaning there must be no 
unfavorable votes. This kind of “consensus” voting is very popular within 
international political bodies, as it gives each member the opportunity to 
decide and protect their interests in case they are harmed, without obtaining a 

majority.  
The Arctic region represents to date one of the most disputed territories 
between international actors, who tend to master to obtain exclusive 
sovereignty over the territory. The interest towards the Arctic can be explained 
in the light of natural resources, which with the passing of time are becoming 
more and more inaccessible and precious. In this context live the indigenous 
peoples, who despite climate change are trying to make space in geopolitical 

dynamics to continue to survive. The Arctic Council plays a central role in 
ensuring a voice for these communities, reaffirming in its Declaration the 
commitment to their recognition and sustainable development of the Arctic 
region. 
 

 

Concluding remarks 

 
This chapter has outlined that indigenous peoples, so far described, show 
living with unique ways of life. Their worldview is based closely with the 
relationship they hold with the surrounding land that welcomed them 
thousands of years ago. Therefore, they demand legal protections that 
represent their needs and rights.  
It was possible to observe how the interest in indigenous issues has grown 
over time, and how especially the international community is engaging, in one 

way or another, in providing tools of legal protection for indigenous peoples. 
Although provisions such as the American Declaration of Human Rights and 
Duties of Man and the American Convention of Human Rights do not 
expressly address the safeguard of these protected groups, ILO Convention 
No. 169, the United Nations Declaration of the Rights of Indigenous Peoples 

                                                           
179 Joint Communique of the Governments of the Arctic countries on the establishment of the 
Arctic Council, September 19, 1996, Article 7.  
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and the American Declaration on the Rights of Indigenous Peoples have laid 

the groundwork for general normative instruments aimed at defending the 
collective rights of these communities.  
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Chapter III 

 

 

 

Inuit as a people 

 
 

 
For about 5000 years the Inuit people have occupied various territories, 
extending from the coasts of the Chukchi Peninsula180 in Russia, east across 
Alaska and Canada, to the southeastern coast of Greenland. Their innate 
ability to survive freezing climates and their capacity to take advantage of the 
resources that the land offers means that the Inuit have been able to subsist in 
the Arctic region.  

The Inuit are an indigenous people originally from Canada. They carved the 
first chapters of the North American country's narration, forming an epic tale 
of history from their settlement, to the social dynamics they face today. The 
story of the Inuit is about their relationship to the land and the people who 
grew up on it; it is about the changes they face, such as the threat of climate 
change, the dispossession of land and natural resources, and the aftermath of 
colonialism. The Inuit, however, have managed over time to gain cultural, 
economic, and political space through land claims and self-government.  

In the end, the story of this indigenous people is about the people themselves 
and their culture, which allowed them to live together with the natural world. 
Upon these premises, the objective of this chapter is to frame the indigenous 
people of the Inuit from a historical and cultural point of view, trying to 
deepen the aspects that characterize them. The uniqueness that marks the 
indigenous – as regards lifestyle, cultural traditions and customs – is the 
reason why these peoples are to be considered protected groups. Their 

relationship with the land defines the customs of the Inuit, who increasingly 
seem to be challenged by external threats.  
In particular, climate change, to date, poses one of the most dangerous threats 
to the survival of these people, affecting their human rights and therefore their 
ability to exist. Global warming and its consequences on human rights will be 
the protagonists of the next chapter with the illustration of the Petition to the 
Inter-American Commission carried out by the Inuit. 

 
 

3.1 Who are the Inuit?  

 

The Inuit people, whose name in the local language, Inuktitut, means “the 
people”, describe an indigenous group whose language and culture is 

                                                           
180 The Chukchi peninsula constitutes the north-eastern extremity of Siberia and therefore of 

the Asian continent. It is wet to the north by the Arctic Ocean; to the east by the Bering Strait; 
to the south by the Bering Sea. 
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descended from the Thule181 – named for the place where the culture was 

discovered in Greenland – and Dorset peoples of the Arctic, who settled about 
1000-1600 years ago, when the development of whaling techniques began to 
allow survival in the cramped climates of the Arctic182.  
Everything that is known about the indigenous Inuit people is passed down 
through the oral tradition of the ancestors, who have told their own story. 
Through this, they got to know the people who preceded them and the source 
of their culture. With the help of archaeological evidence provided by the 

Western countries, the history and culture of the Inuit could be reconstructed. 
Inuit themselves, however, recognize that in talking about the origins of their 
history and culture they share a different view than those who are not part of 
the indigenous population, who are nonetheless scholars of their past183. This 
is because history and their past have been passed down through the telling of 
stories, which have been transmitted from generation to generation and have 
developed a solid oral tradition. Inuit strongly believe in preserving this 
tradition as an integral part of their culture and way of learning concepts. At 

the same time, they are aware of the need to accompany the oral tradition to 
the study of archaeological activities and the analysis of historical artifacts 
and documents. Both modes of learning and knowledge, to this day, are being 
leveraged by Inuit to equip future generations of indigenous with the basic 
tools to understand their history.  
According to the oral historical tradition and archaeological sources, the Inuit 
culture evolved through millennia of history, encompassing both the Thule 

and Sivullirmiut cultures184. According to generation-to-generation drilling, 
the latter would constitute the true Inuit ancestors who migrated eastward from 
the northern Alaskan coast through Canada to Greenland about 5000 years 
ago185. They were devoted primarily to marine hunting, in which they were 
successful, but not whaling, which was excluded from the activity. It was the 
Thule people in Greenland about 1000-1600 years ago who first approached 
whaling by building the proper tools to do so, including boats and weapons. 

Thus, they developed incredible skills in hunting the giant mammal186. The 
resulting development most likely contributed to the rapid migration of the 
Thule people and to the absorption of the Sivullirmiut people187. 
Approximately 1000 years ago the Thule people crossed most of the Arctic, 
settling from Alaska to northern Russia. That is how the current Inuit culture 
developed. Today the indigenous population of Inuit live in four countries of 
the Arctic: the Russian Federation, Alaska, Canada and Greenland. Despite 

                                                           
181 The Thule culture were predecessors to the modern and various Inuit and Yupik groups of 
Alaska, the Arctic, and High Arctic. They were a fast-moving culture spreading from the 

Russian Far East (Chukotka) throughout Southwest and Northern Alaska and to the Canadian 

High Arctic and to parts of Greenland.  
182 CROWLEY (2005:13). 
183 KANATAMI (2008:2).  
184 KANATAMI (2008:5). 
185 Ibid.  
186 Ibid.  
187 Ibid.  
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being located in different States, the Inuit share the same language and cultural 

traditions. 
 
 

 
 

Figure 1: Arctic Council, The Inuit Circumpolar Region. 

Encounters between early Inuit and European settlers began in the late 1500s, 
when they crossed Davis Strait and the waters of Hudson Bay and had the 

chance to approach with local indigenous peoples. Initially the first encounters 
between the Europeans and the Inuit were limited and dispersive, mainly due 
to the geographic diffusion and nomadism to which the indigenous people 
were accustomed. Although few in number, these encounters laid the 
groundwork for the transition of what is known as the ‘contact period’188. A 
total of 22 explorers succeeded in penetrating Inuit territory, most notably 
Martin Frobisher’s189 arrival in 1576 and John Franklin’s190 unsuccessful 

                                                           
188 KANATAMI (2008:10). 
189 Martin Frobisher (1535-1594) commanded, in search of a northwest passage, three 

expeditions: in the first (1576) he skirted southern Greenland, penetrating the bay that still bears 

his name and that was believed to be the passage sought. In the second (1577) and third trip 

(1578) continued the explorations along the same coasts, believed to be rich in gold deposits 
and, although without obtaining the desired results, collected many important geographical 

information. 
190 Franklin's Lost Expedition was an Arctic exploration voyage led by Captain Sir John 

Franklin that departed England on May 19, 1845. Franklin, a British naval officer and 
experienced explorer, had taken part in three previous Arctic expeditions, the last two as 
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venture in 1848191. Although not many explorers managed to have any real 

influence on the history of this people, from the geographical point of view, 
through every expedition the Arctic has been appropriated and colonized by 
Europeans, for the exploitation of its countless natural resources. From there 
on, foreign claims to the territories began. It was only later in 1848, when 
American whalers discovered the bowhead whale in the Chukchi Sea, that 
commercial exploitation of the Inuit’s main source of subsistence food began 
in a significant way192. 

As the 19th century ended, colonizers forced the Inuit to settle in permanent 
villages in Arctic territories. The same happened in the Canadian part of the 
Arctic, but later on, as the Inuit of those territories preferred to remain nomads 
until 1950-1960. The forced stabilization of the Inuit in the Canadian Eastern 
Arctic caused several splits within the same people. Inuit families have always 
lived together and the relationship with their people has always been 
considered one of the indigenous cultural pillars. The colonization process 
deeply divided the families that depended on cohesion and cooperation to 

survive193.  
The first external contacts in the Arctic put a strain on indigenous peoples: the 
stabilization of settlements on land resulted in a significant loss of 
independence194. Since the first contact with the Europeans, the Inuit have had 
to integrate with the changes that have taken place in their territory and 
lifestyle, from social to economic ones, trying to adapt their traditional way of 
life to that of the Westerns, pervaded by economic development. This long 

process of adaptation has made the Inuit active from a political point of view, 
in order to promote their rights, in particular their right to self-determination 
and ownership of the territories inhabited.  
This activism was reconciled with national governments through the signing 
of several agreements.  
The first of these agreements is the James Bay and Northern Quebec 
Agreement of 1975. It was approved by the Cree195 and the Inuit of Northern 

Quebec. It has the primary objective of claiming the territories belonging to 

                                                           
commander-in-chief. With his fourth and last, which he undertook at the age of fifty-nine, he 

set out to cross the last stretch of the Northwest Passage, which had never been traversed until 

then. After a few setbacks, the two vessels under his command became icebound in Victoria 

Strait, near King William Island in the Canadian Arctic. All members of the expedition, 
Franklin and 128 men, were never found again, in NEATBY, MERCER (2008), Sir John Franklin, 

in The Canadian Encyclopedia.  
191 KANATAMI (2008:10). 
192 Ibid. 
193 Ibid.  
194 CROWLEY (2005:14). 
195 The Cree are one of the oldest indigenous peoples to settle in Canada. The traditional 

territory of the Cree extends mainly in the subarctic regions and plains that today correspond 
to the provinces of Alberta, Saskatchewan, Manitoba and Ontario, extending along the southern 

coast of Hudson Bay to Quebec. Divided into sub-groups based on region and dialect, the nation 

was composed of a myriad of bands united by the common use of the Algonquin language. As 

a result of multiple exchanges throughout their history, fostered by a policy of welcoming 
foreigners, the Cree became closely linked to several other foreign cultures. 
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indigenous peoples, but it also deals with ensuring the economic development 

and property of Northern Quebec. It also provides various guarantees to the 
cultural, social and governmental institutions given to these indigenous 
peoples.  
The second agreement struck was in 1978, when the Danish parliament passed 
the Home Rule Act, officially coming into force in May 1979. It was a 
response to the referendum held in Greenland in order to gain more autonomy. 
It recognized the Greenlanders as a “special nation within the realm”196. The 

Home Rule Act also formally established the Greenland Parliament.  
The third agreement to consider is the 1984 agreement between the 
Government of Canada and the Inuvialuits197, who agreed to the Inuvialuit 
Final Agreement (IFA). It is of historical importance because it was the first 
agreement dealing with land claims that was signed north of the 60 th parallel 
and only the second in Canada at that time198. The IFA provides for the 
relinquishment by the Inuvialuit of exclusive use of land considered ancestral, 
in exchange for obtaining rights to land, wildlife management and money, 

protected by the Canadian government for the indigenous population.  
The fourth agreement that is worth mentioning is the Nunavut Agreement of 
1993. It was signed by representatives of the Nunavut federation, the 
government of Canada, and the government of the Northwest territories. This 
agreement had a lot of resonance because it gave the Inuit of these territories 
a land of their own – called Nunavut – where they could live. It can be 
considered one of the most important Canadian agreements made between the 

government and indigenous peoples in claiming their territories.  
The latest relevant agreement is the one established by the Government of 
Newfoundland and Labrador, the Government of Canada and the Labrador 
Inuit Association (LIA)199. These signed in 1993 the Labrador Inuit Land 
Claims Agreement. The agreement provides for an equitable division of land 
and establishes the sharing of natural resources, always exalting the peculiar 
cultural characteristics of the indigenous Inuit people. 

All of these agreements promote different objectives, but each of them in the 
same way allows indigenous Inuit to implement and study policies and 
projects that can advance the development of their territories in a sustainable 
way, so as to better coexist the “old” way of life with the “new” one. The 
implementation of the abovementioned agreements has the possibility to 
allow the expansion and subsistence of Inuit culture, protecting homelands 

                                                           
196 The Greenland’s Home Rule Act, Greenland’s Home Rule, November 29, 1978, Act No. 

577, The Greenland’s Home Rule Act. 
197 The Inuvialuit are Inuit people who live in the western region of Canada. Their homeland – 

the Inuvialuit Settlement Region – covers has been demarked by the Inuvialuit Final Agreement 

in 1984. 
198 Consolidated Version of Inuvialuit Final Agreement, Indian and Northern Affairs Canada, 
April 2005, The Inuvialuit Final Agreement as Amended.  
199 The Labrador Inuit Association was established in the 1970s by the indigenous people 

themselves, with the goal of promoting Inuit culture, health, welfare, and constitutional, 

democratic, and human rights that belong to them. The primary purpose of the association is to 
establish self-government. 
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and improving the standard of living of these, so that everyone can lead a 

dignified life200.  
Climate change, in this context, has certainly put a strain on the guarantee and 
assurance of the rights of indigenous peoples and especially Inuit, who despite 
the implementation of agreements, struggle to assert their priorities.  
 

 

3.2 The meaning of culture  

 

 
Many questions about the Inuit still remain unanswered. The historical 
evidence that has been unearthed, however, confirms that the ancestors of the 
Inuit had “independently carved out a homeland and established a way of life 
that has maintained a cultural identity, social coherence, and territorial 
integrity throughout every phase of the history”201. It could easily be argued 
that few ancient cultures that have survived to this day have been able to 

maintain a continuity and coherence of their culture across territory for such 
a long period. Therefore, it is important to be able to study the cultural 
perspective of this peculiar indigenous population. 
 

 

“When we talk about the origins and history of our culture, we do so from a 
different perspective than that often used by non-Inuit who have studied our 

past. For example, in our culture we do not divide the past from the present, so 

we do not like to use terms like “prehistory”. Our history is simply our history, 

and we believe it is time for us Inuit to take more control in determining what 
is important and how it should be interpreted. To be of value, our history must 

be used to educate our youth and to inform all of us about who we are as  Inuit 

in today's world. We do not want our history to confine us to the past”202. 

 

 
It is precisely the telling of the Inuit past that is preserved and passed down 
through the stories told by the elders of indigenous communities. The passage 
of information from one generation to another represents perhaps the greatest 
cultural heritage possessed by the Inuit, who invest in this activity particularly 
in schools. 
 

 
“We must teach our children their mother tongue. We must teach them what 

they are and where they come from. We must teach them the values which have 

guided our society over the thousands of years. We must teach them the 

philosophies which go back beyond the memory of man [...]203. 
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201 KANATAMI (2008:4). 
202 Ibid. 
203 AMAGOALIK (1977). 
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Inuit culture, in addition to being based on the ancestral relationship that this 

population lives with the land and territory, is strongly based on the process 
of hunting and consuming what the land itself offers. Every constituent 
element of their culture revolves around the value of the land and the 
knowledge that has been handed down from generation to generation for 
thousands of years. Sheila Watt-Cloutier, an activist and political 
representative of the Inuit, elaborated on this point, underlying that: 
 

 

“Generations – young and old – meet on the land. The wisdom of the land and 

the process of hunting teach young Inuit to be patient, brave, tenacious, bold 

under pressure, reflective to endure stress, to focus and carry out a plan to 
achieve a goal […]. Hunting and eating the animals we hunt are spiritual and 

cultural activities”204. 

 

 
For the Inuit, as for most indigenous peoples, hunting is the major source of 
livelihood. Inuit feed primarily on whales, seals, caribou, Arctic hares, berries 

and fish. Hunting activity represents also the cultural activity which, since the 
beginning, is passed on to young people. As time has progressed, the Inuit 
have developed new strategies in hunting, with for instance, the use of rifles 
and motorboats, which ensure a successful hunt. Through the oral tradition 
and the study of the practice by hunters, it has been possible to maximize 
hunting and ensure a good harvest to the populations, which have also learned 
to deal sustainably with the animals and plant populations.  

The Inuit have also established, over the millennia, a special relationship with 
the animals they feed on. They represent a gift of the earth in that they 
constitute the primary means of subsistence for the population. The Inuit study 
the life of the animals they hunt, following the places where they feed, 
reproduce and die. Each animal is different from the next and their activities 
also change based on the season of the year they are going through. Climate 
change has also made the Inuit notice the changes in flora and fauna and 
consequently the abundance that the territory offers of these. Inuit knowledge, 

in this sense, is not quantitative in nature but that does not mean it is not 
precise and accurate205. Although hunting methods and related technology are 
changing and updating with time, the need and want for this knowledge is a 
constant necessity for indigenous people. Skills are passed down from 
generation to generation, and new skills and abilities are tested through 
historical knowledge of the practice. The combination of tradition and 
innovation have made the Inuit “successful harvesters”206.  

As far as the Inuit economy is concerned, it should be considered a mixture of 
new and old elements. Globalization has allowed the adaptation of their 

                                                           
204 Remarks by Sheila Watt-Cloutier, Chair of the Inuit Circumpolar Conference, The World 

Bank Environmentally and Socially Sustainable Development Week, Washington, DC, March 

30, 2005.  
205 KANATAMI (2008:7). 
206 CROWLEY (2005:16). 
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unique culture to the changes that life has had to undergo. This has pushed the 

Inuit to the use and purchase of new tools that ensure a more sustainable, but 
above all, safer hunting207.  

“It is impossible to discuss our future as part of the larger Canadian fabric 

without giving serious consideration to the role we will play in the next phase 

of economic and political development throughout the Canadian North. We 

cannot, however, assume that this new role will be developed at the expense of 
more traditional activities which characterize our mixed subsistence-based 

economies that are so vital for the long term economic and social health of our 

communities”208. 

The value of the Inuit economy can thus be summed up in the totality of the 
indigenous people's traditional knowledge and their intellectual property. 
Although the latter should be considered protected, the West has not yet 
realized its value. The Inuit base their economy on these fundamental pillars 
of their lives, which are inherent in their way of life.  

One of the most debated issues in Inuit affairs today is the development of 
their economy and the improvement of the community's way of life, while 
maintaining Inuit traditions and culture. The search for sustainable 
development requires the implementation of policies aimed at improving the 
lives of the Inuit, without compromising their unique way of life. The primary 
goal is to improve the future of these populations. For instance, traditional 
subsistence harvesting is considered one of the most sustainable strategies in 
the long term, which is why it represents a large portion of the environmental 

economic development strategy209. The changes that indigenous peoples, such 
as the Inuit, are experiencing have strong effects on their lives economically, 
socially, spiritually, and psychologically.  
The necessity of having to move from a purely subsistence-based lifestyle to 
a mixed one has generated several hardships and insecurities in the lives of 
these indigenous communities210. Culture has yet to fill the space that these 
changes have created. Inuit organizations and various State governments are 

mobilizing to fill the void of these upheavals, although land-based culture 
plays a key role in Inuit well-being211. 
 
 
3.3 Living on the land  

 

 

One of the most distinguishing elements of indigenous peoples, as it has been 
mentioned, is their attachment to the land on which they live. Indigenous and 

                                                           
207 Assessment, Arctic Climate Impact, 2004, Impacts of a warming Arctic-Arctic climate 
impact assessment.  
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aboriginal communities, through their different worldviews, have based their 

culture on the conservation of nature, which includes the protection of sacred 
places, and more generally of the ecosystem. 
The Inuit, when referring to the term “land”, subtend to mean not only the 
land they walk on, but also the ice, oceans, lakes, tidal areas, islands, and the 
environment more generally212. Depending on where they stayed and the 
season of the year they were going through, the Inuit would change housing 
where they lived. It may include tents, the traditional dwelling of the 

indigenous people, houses built from whale, wood and scraps brought in by 
sea currents, or igloos. The latter has always been the ideal dwelling during 
the winter seasons, especially in the Canadian Arctic region. These are circular 
housing, built with blocks of ice and having the shape of a spherical dome. 
These winter homes are lined internally with reindeer skins to heat the room, 
while seal fat is essential to light the room and to be able to cook Inuit food. 
Although the myths about the Arctic populations predict their confinement in 
igloos, nowadays the Inuit live in permanent villages built with modern 

architecture. Albeit many Inuit are still traditionalists, many prefer to spend 
the seasons changing locations and living off the land.  
Through the millennia, the Inuit have built an unbreakable bond with the land 
and with timing. In the Arctic region of Greenland, the Inuit use the word sila 
to define time. This term actually hides several meanings ranging from air, to 
intelligence or consciousness, but also mind213. These are the elements upon 
which the natural world is built. Sila is in fact intrinsic in every person and 

can be defined in this way: “[…] it is an all-pervading and life-giving force, 
the natural order, consciousness and soul of breath”214. The presence of sila in 
every living being has the ability to connect man to the rhythms of nature and 
more generally of the universe, thus creating a link with the earth. Because 
sila connects the human being and the surrounding environment, “a person 
who lacks it, is said to be separated from an essential relationship with the 
environment that is necessary for human well-being”215. 

Another element that denotes Inuit attachment to the land and culture is the 
status of hunting. Hunting is the Inuit way of life216. The reasons for this are 
hidden in the traditional rationale that the community has in needing the 
support and sharing of all its members. Beyond that, however, there are 
practical reasons as well. First, hunting large animals requires cooperation and 
help from multiple parties. A single Inuit family would not be able to finish 
the hunting operation. Second, the hunting of huge mammals such as the 
whale, represents a great wealth of food for the Inuit community, but it needs 

processing and preservation. Third, the sharing of the hunt also depends on 
the possibility of an unsuccessful hunt. Indeed, no single Inuit can be certain 
that their hunting operation will be successful, so it is critical that all 
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community stakeholders depend on and interconnect with each other so that 

hunter families who are ineffective in their hunts can still feed on the fruits of 
the earth217. In addition to providing a system for sharing the land’s resources, 
hunt distribution also offers several benefits from a human perspective. 
Indeed, it creates indissoluble bonds between the members of the Inuit 
community, throughout food and the practice of hunting that are the basis of 
indigenous culture. Not only for the Inuit, but in all the indigenous 
communities of the Arctic, the sharing and distribution of meat and fish 

sustains the existence of these individuals and creates unique social 
relationships. “Harvesting and the associated processing and sharing activities 
reaffirm fundamental values and attitudes toward animals and the 
environment and provide a moral foundation for continuity between 
generations”218. The sharing and distribution of food, above all whale meat, is 
based on strict community rules, because its hunting represents an essential 
element of the Inuit culture and territory. For instance, its meat can be shared 
with people outside the family that hunted it, whether they are related or not 

to the hunter of the animal.  
 

“The whale is more than food to us. It is the center of our life and culture. We 

are the People of the Whale. The taking and sharing of the whale is our 

Eucharist and Passover. The whaling festival is our Easter and Christmas, the 
Arctic celebrations of the mysteries of life”219.  

 

Whaling is a hallmark of Inuit culture, while many other groups depend more 
on hunting walrus seals, polar bears, and land mammals such as caribou, 
reindeer, moose, and musk ox220. According to traditional whaling rituals, the 
entire village participates in the hunting process involving the animal. Indeed, 
once the whale is captured, the whole community takes part in the landing, the 
slaughtering procedure and the processing of its meat221. Each constituent part 
of the animal and each activity that revolves around the activity of the hunt 

takes on special names in the local Inuit language, the Inuktitut. Once the 
period of hunting expeditions has ended, stories about the exploits are told 
over and over again, becoming part of the community’s oral history222. 
 
 

Concluding remarks 

 

 
The Inuit people have built their existence and survival on the historical 
tradition of the first indigenous people who settled in the Arctic circumpolar 
region. Adaptation to the harsh living conditions of the Arctic has ensured the 
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survival of the Inuit over the years. Even when the European settlers arrived 

in late 1500s, their sense of adaptation served as a consequence of the 
introduction of new and different technologies. Despite their first contact with 
the colonizers, the Inuit have maintained the traditional practices of their 
culture and land such as the sharing of hunting, nomadism and attachment to 
nature. The first is based first and foremost on a sense of duty and solidarity 
with the community and social relationships with animals and the surrounding 
environment223. The sharing of these values through oral transmission are the 

essence of Inuit culture. 
The changes facing indigenous peoples such as the Inuit to date have to do 
primarily with the negative impacts caused by climate change. It is the cause 
that has led the Inuit to lead a Petition against the United States, which due to 
the massive carbon emissions, has damaged the welfare of the indigenous 
population, who have suffered violations of their basic human rights. This is 
what will be covered in Chapter IV, along with a detailed analysis of the 
Petition and its results. 
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Chapter IV 

 

 

 

Inuit Petition to the Inter-American Commission on  

Human Rights 

 

 

 
Inuit culture evolved over thousands of years in response and in relation to the 

Arctic’s physical ecosystem. The Inuit formed a close relationship with their 
surroundings, relying on their knowledge of the Arctic environment to create 
a civilization, complete with tools and skills that allowed them to survive and 
thrive in the face of limited resources. Everything depends on their culture, 
which determines their habits, customs, and ways of life. In turn, all of these 
elements are determined by the Inuit population’s dependence on the ice, 
snow, land, and weather of the Arctic224.  

In order to study the relationship between human rights violations and climate 
change, linked to the indigenous Inuit environment, it is crucial to analyze the 
contents of the Petition to the Inter-American Commission on Human Rights 
brought by the Inuit against the United States in 2005. To gain a deeper 
understanding of how global warming is transforming the lives of the Inuit 
and the Arctic environment, it is necessary to comprehend the changes that 
have occurred and are occurring from the climatic point of view, referring to 
the time frame from 2000-2005 to 2021. Afterwards, it will be analyzed the 

role of the United States, as the world’s largest contributor to CO2 emissions, 
whose unscrupulous attitude towards climate change impacts environment 
stability and Inuit survival. From this, it will be explored the effects of human 
rights violations by global warming on the indigenous population. 
Specifically, the violation of the right to enjoy the benefits of one’s culture, 
the violation of the right to subsistence, and finally the infringement of the 
right to life will be under observation. The last sub-section will draw 

conclusions about the results and effectiveness achieved by the Petition to the 
IACHR. 
 

 

4.1 Content of the Petition  

 

 
As the implications of climate on human rights become better known and the 

ties between the two are more clearly expressed, global warming is 
increasingly being viewed as a human rights concern. Nonetheless, 
international attention on the nexus between climate change and human rights 
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is new. A limited number of particularly vulnerable States and communities 

have attempted to leverage these links in the recent decade to promote their 
case for stronger international action, beginning with the Inuit Circumpolar 
Conference’s (ICC) Petition to the Inter-American Commission on Human 
Rights in 2005225. Human rights-based responses to climate change can be 
applied in a variety of ways. Human rights language, which emphasizes the 
moral and ethical components of rights, can be used rhetorically to put 
pressure on responsible parties, or human rights concepts can be integrated 

into climate change decision-making and mitigation and adaptation 
strategies226. A human rights-based strategy to climate change, “in its most 
legalistic form, is filing claims under international or domestic law to seek 
accountability and compensation for infringement of legally protected 
rights”227. Several cases have previously been chased in national and regional 
legal systems to defend human rights within climate change; the Petition 
presented in this work being one of them. 
On December 7, 2005, Sheila Watt-Cloutier, an Inuit human rights activist 

and international president of the Inuit Circumpolar Conference since 2002, 
led a Petition requesting the support of the Inter-American Commission on 
Human Rights to obtain justice regarding the many human rights violations 
resulting from the impacts of climate change and U.S. emissions. The ICC228 
is an international organization representing approximately 180,000 
indigenous Inuit living in the Arctic regions between Alaska, Canada, 
Greenland and Chukotka, Russia229. 

The Petition filed was on behalf of the activists, 62 people whose names are 
written in the text, and all of the Inuit people in the Arctic region of the U.S. 
and Canadian sides who have most experienced the impacts of emissions and 
global warming that are presented in the Petition.  
The climate change that is afflicting the earth refers to an increase in global 
temperatures caused by man-made emissions, which severely impacts 
everything that surrounds us, from flora to fauna and even humans. The broad 

scientific community agrees that global warming is mostly caused by 
concentrations of greenhouse gases in the atmosphere, which occur as a result 
of man’s disproportionate actions.  
As was noted in Chapter III, while living in different Arctic regions the Inuit 
are united by a distinctive culture that is based on “dependence on subsistence 
gathering in both terrestrial and marine environments, food sharing, snow and 
ice travel, a common base of traditional knowledge, and adaptation to similar 
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Arctic conditions”230. Particularly in the aftermath of World War II, the 

indigenous population had to readjust so that they could bring in new elements 
within their customs, and so that they were able to transition to a mixed 
economy based on both subsistence and money. Although many of them are 
employed in contract work, many other Inuit continue to depend solely on 
food gathering. In addition to providing the energy needed to cope with the 
low temperatures of the Arctic, it represents “a spiritual and cultural 
affirmation, and is crucial to the passing of skills, knowledge and values from 

one generation to the next, thus ensuring continuity and cultural vitality”231. 
Exactly as all indigenous peoples, Inuit have adapted over millennia to the 
natural environment in which they were born and raised. It is this adaptation 
that has led them to develop survival techniques that could allow them to live 
in harmony with the Arctic environment. The relationship that the Inuit have 
built with their territory has determined the development of the peculiar 
culture that has been possible to study previously. The Arctic with its snow 
and ice define the culture, economy, and identity of the Inuit, which heavily 

depend on them232. 
The Arctic, due to global warming, has been the most affected region in terms 
of climate impacts. According to the results that are annually reported by the 
Arctic Climate Impact Assessment (ACIA) – which represents one of the most 
significant scientific assessments of climate change in the Arctic – has been 
able to evaluate that: 
 

“The Arctic is extremely vulnerable to observe and project climate change and 

its impacts. The Arctic is now experiencing some of the most rapid and severe 
climate change on earth. Over the next 100 years, climate change is expected to 

accelerate, contributing to major physical, ecological, social, and economic 

changes, many of which have already begun”233. 

 
Rising temperatures due to climate change are severely impacting the Arctic 
ecosystem, twice as much as other regions of the world. The visible effects 
are melting ice and snow, abrupt weather patterns, and landscape disruption 
caused by thawing permafrost causing sea level rise, erosion, and coastal 

breakup. The Inuit, living in these territories for millennia, observe these 
environmental changes on a daily basis. Particularly in the last 30 years, the 
elders of the villages, who have seen the evolution of the territory, have 
highlighted climate-related changes in the context of generations of 
accumulated traditional knowledge234. 
Arctic climate warming has had several effects on different elements of the 
natural environment, starting with sea ice. What has been observed, 

specifically, is a thinning of the ice sheet, later frosts and earlier thaws. Ice is 
of paramount importance to the indigenous Inuit population, as it ensures 
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movement from one hunting location to another more easily and quickly. With 

the change in its consistency and duration, the activities of fishing, traveling 
and gathering – which were previously carried out without problems – have 
become more dangerous and less safe235. Ice is a life supporter for the Inuit236. 
Snow serves as a vital resource for transportation, shelter, and habitat. The 
Inuit’s safety has been jeopardized by changes in snow and ice. These changes 
have harmed their subsistence harvest, the animals they need to exist, and their 
cultural traditions, which are all important to their continuing survival as a 

people237. 
Another element that has seen changing in the Arctic environment is snow, in 
its quality and quantity238. Currently, it has been possible to observe that the 
snow settles later and later and with the arrival of spring, which is early, it 
tends to melt much earlier. Snow, as well as ice, represents a fundamental 
source for the journeys of indigenous peoples to be completed. It is also used 
for the construction of the typical igloo dwellings. The absence of snow now 
forces the use of tents or other structures that are paradoxically colder and less 

safe.  

“The snow is not the same anymore. The bottom of the snow is a lot softer than 

it used to be. It is not good for igloos anymore. [Twenty years ago] we used to 

be able to stop anywhere we needed a place to sleep just to build an igloo and 

sleep in that igloo. And nowadays you cannot just find good snow anywhere. 
In [those] days we used to find them anywhere. The condition of the snow is 

not very good, the bottom of it is very soft. So that is what I have noticed in the 

snow as well – not only on the bottom but on the top as well”239. 

The change that is impacting Arctic snow is causing people to rethink 
traditional understandings of classic dwellings and lifestyle, elements that are 
fundamental to the survival of Inuit culture.  
Permafrost is also undergoing changes. It – which functions “to hold together 
unstable underground gravel and inhibit water drainage”240 – is undergoing 
melting, leading to numerous collapses, landslides, erosion, and loss of soil 

moisture. The consequence is the creation of wetlands or, in the worst cases, 
lakes. The process of erosion leads to an earlier melting of the permafrost as 
it exposes it to warmer air and water, which promotes melting. These 
phenomena are having serious effects especially in the places inhabited by the 
Inuit that are flooded or collapsed241. Much more frequently, a state of 
emergency is being called for, leading indigenous peoples to seek other 
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housing to stay in242. However, water levels depend on many other variables, 

i.e. changes in rainfall and temperature that make shorter winters and longer 
warmer seasons. In spite of the large amount of water released as a result of 
thaws, rivers and lakes have very low water levels due to evaporation caused 
by high temperatures. This generates unavailability of natural sources of 
drinking water. The water level problem also spills over to fish life and their 
spawning grounds. In general, climate change is making the weather more 
unpredictable than in the past. About 50 years ago, Inuit village elders were 

able to predict the weather for the coming days, based on winds and clouds243. 
This system allowed them to plan expeditions and hunting trips. Today, the 
unpredictability of the weather leads to the impossibility of making definite 
plans. Climate change has also redefined the characteristics, numbers, and 
health of several plant and animal species244. According to the Arctic Climate 
Impact Assessment: “[…] marine species that depend on sea ice, including 
polar bears, ice-dwelling seals, walruses, and some seabirds, are very likely to 
decline, with some facing extinction”245. For Inuit, many other animal species 

are becoming inaccessible from a hunting perspective, as they tend to move 
the new places that become difficult to reach by travel. Many other animals 
are struggling to complete their migratory journeys due to melting ice that 
does not allow them to cross and flooding rivers. Typical Arctic animals such 
as the caribou are steadily declining, and for those that remain, their health is 
constantly put at risk. The consequences of climate change are endangering 
Inuit livelihoods. Indeed, again according to the 2004 ACIA report: “For the 

Inuit, warming is likely to disrupt or even destroy their culture of hunting and 
sharing food, as reduced sea ice causes the animals they depend on to decline, 
becoming less accessible, and possibly go extinct”246. 
The Petition was particularly directed at the United States, accusing them of 
having a serious impact on climate change through their own omissions and 
actions, thus violating the human rights of the Inuit which are protected by the 
American Declaration of Human Rights and Duties of Man and other 

international instruments247. The rights that have been violated are of the 
benefit to culture, to property, to the preservation of health, life, physical 
integrity, safety and livelihood, and to residence, movement and the 
inviolability of the home248. The Petition can be summarized, in terms of its 
most important points, in three factors that link U.S. climate policy and its 
effects on Inuit human rights:  
 

1) “The US contributes a substantial portion of the world’s greenhouse gases 

but is not taking adequate policy steps to reduce those emissions; 
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2) The resulting phenomenon of global climate change has significant 

impacts on the Inuit; and 

3) These impacts violate rights of the Inuit protected under the Inter-
American Human Rights System”249 . 

 

The goals pursued by the Petition are explicitly stated by Watt-Cloutier: 
 

“Following more than two years of preparation we have submitted today a 

Petition to the Inter-American Commission on Human Rights based in 

Washington D.C. […] A declaration from the Commission may not be 
enforceable, but it has great moral value. We intend the Petition to educate and 

encourage the United States to join the community of nations in a global effort 

to combat climate change […] I suggested that the Arctic is a bridge between 

regions of the world. Inuit have the same philosophy. We want to bring people 
together. Protecting human rights is ground occupied by both reasonable 

governments and civil society, including Inuit and other indigenous people. 

This Petition is our means of inviting the United States to talk with us and to 

put this global issue in a broader human and human rights context. Our intent 
is to encourage and to inform”250.  

 

The United States, at the time of the Petition between 2004 and 2005, was the 
world’s largest contributor of greenhouse gas emissions. However, the U.S. 
has refused to take action to reduce its emissions. The scientific community 
has converged that most of the triggers for climate change over the past 50 
years have been caused by human activity. This conclusion, in addition to 
being proven, has also been accepted by the United States. Different 
administrations over the past 20 years of the U.S. presidency have shown 

different and desperate lines towards the country’s action on climate change.  
“The protection of human rights is the responsibility of all civilized 
nations”251. The basic rights of Inuit livelihood have been threatened by the 
reckless action of the United States, it is imperative that the United States take 
action to counter this phenomenon. The Inter-American Commission on 
Human Rights, as a Petition dealing with violations of the American 
Declaration of Human Rights and Duties of Man by the United States of 
America, has jurisdiction to receive and review the document252. Violations 

that are submitted in the Petition could be remedied. To do so, the Petitioners 
requested that the Inter-American Commission on Human Rights:  
 

1.   “Make an onsite visit to investigate and confirm the harms suffered by the 

named individuals whose rights have been violated and other affected 
Inuit;  

2.     Hold a hearing to investigate the claims raised in this Petition;  

3.   Prepare a report setting forth all the facts and applicable law, declaring that 
the United States of America is internationally responsible for violations 
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of rights affirmed in the American Declaration of the Rights and Duties of 

Man and in other instruments of international law, and recommending that 

the United States253”. 
 

 

It is therefore necessary to adopt obligatory steps to reduce greenhouse gas 
emissions and join efforts by the international community to reduce emissions 
at the global level. At the same time, it is important to establish with 

Indigenous people “a plan to protect Inuit culture and resources, including but 
not limited to land, water, snow, ice, and utilized plant and animal species”254. 
It is also critical to have a strategy in place so that Inuit may get the help they 
need to adapt to the unavoidable effects of climate change. 

 

 
 

4.2 Climate change in the Arctic  

 
The Inuit people in recent decades have been battling several challenges, 
climate change being the biggest one for their well-being and survival. Of all 
the places on earth, the Arctic region is the one that has suffered the most 
impacts and consequences. Indeed, being mostly made up of ice, the changes 
are more visible and rapid than in other areas of the earth, where the perception 
is quite different. Climate models have long indicated that the Arctic would 
be the most affected by global warming255. Indeed, during the last few 
decades, yearly arctic temperatures have risen at about twice the rate of the 

rest of the world256. This rapid temperature rise is confirmed and explained by 
the Arctic Climate Impact Assessment. 
According to scientific agreement, global warming is believed to be caused 
by an increase in greenhouse gas concentrations in the atmosphere as a result 
of human activities. The Intergovernmental Panel on Climate Change (IPCC) 
publications, numerous scientific studies, declarations by US scientific 
groups, and the US government’s own research all support this statement. Just 

in August 2021, the IPCC published its latest report that does not present 
encouraging data on the situation of climate change. Later in the chapter it 
will be possible to look at the data it reported. Greenhouse gases are 
atmospheric elements that have the ability to capture and hold heat, warming 
the globe. “Greenhouse gases are translucent to short-wavelength radiation 
reaching earth from the sun, but opaque to longer-wavelength radiation, 
trapping some of the heat that earth would otherwise radiate back into 

space”257. This heat-trapping property is critical because it ensures that the 
earth remains warm enough to support life. 

                                                           
253 CROWLEY (2005:8). 
254 Ibid.  
255 CROWLEY (2005:33). 
256 Arctic Climate Impact Assessment (ACIA), October 15, 2004, p. 14.  
257 CROWLEY (2005:28). 



 70 

Greenhouse gas emissions have risen inexorably since the industrial 

revolution at the end of the 18th century, owing principally to the increasing 
combustion of fossil fuels for energy and industrial operations. Furthermore, 
industry has released new, extremely potent greenhouse gases into the 
atmosphere, “such as chlorofluorocarbons (CFCs), hydrofluorocarbons 
(HFCs), hydrochlorofluorocarbons (HCFCs), perfluorocarbons (PFCs), and 
sulfur hexafluoride, which have aggravated the problematic of climate 
change”258. CO2, the primary greenhouse gas, was around 280 parts per 

million (ppm) in the atmosphere during the start of the industrial revolution259. 
In pre-Petition years, the recorded level was around 375 ppm, an increase of 
34% since 1950260. Since the pre-industrial era, methane, the second most 
prevalent greenhouse gas, has increased 150%, while nitrous oxide has risen 
16%261.  
 

 
 

Figure 2: Trends in atmospheric concentrations and anthropogenic emissions of carbon 

dioxide, US Energy Information Administration, in CROWLEY (2005:29). 

In light of these considerations, what are the effects of global warming in the 
Arctic region? “In an icy land, where even small changes in climate can be 
significant, the rapid changes caused by global warming are nothing short of 
catastrophic”262. Human-caused climate change is making the Inuit and all 
Arctic peoples pay the price for their own development, with no 
corresponding benefit in return263. The effects that global warming is bringing 
are there for all to see. Those occurring in the Arctic are those described within 
the content of the Petition: melting ice and permafrost, rising sea levels, and 
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all the consequences that follow. Many other effects of global warming are 

less visible. Inuit however know that: “ice is less slippery, snow is not only 
scarcer but different, that ice is coming later and leaving earlier, and that 
changes are affecting the behavior, number, location, and quality of harvested 
animals”264. Inuit Qaujimajatuqangit (IQ)265 relates that in addition to the 
Arctic region becoming warmer, the once familiar landscape is also taking on 
unusual appearances, becoming unrecognizable. 
Several recent studies on climate change show the need to reverse emissions 

by 2030, as the conclusion is always the same from most of the scientific 
community: the earth is getting warmer and its climate is changing, putting at 
risk the well-being of future generations266. There is also no longer any doubt 
about the premises posed by the Petition to the Inter-American Commission 
on Human Rights: CO2 emissions are warming the Arctic, negatively 
impacting Inuit life and culture. In order to demonstrate the validity of the 
Petition brought forward by the Inuit, it is necessary to study the climatic data 
that characterized the years between 2004 and 2005 and even before. In order 

to show how the problem of climate change, 16 years after the denunciation 
by the indigenous population, has worsened, it is indispensable to take a look 
at the numbers that characterize the present day. These will show how the 
emergency is more relevant and more alarming than ever. 
The United Nations, after observing the growing threat of climate change for 
years, decided in 1988 to establish the Intergovernmental Panel on Climate 
Change. It was created by the World Meteorological Organization and the 

United Nations Environment Program. The Panel is now the largest scientific 
body on climate change, bringing together world-renowned scientists. The 
goal of the IPCC is to observe climate change in order to lay the groundwork 
for policy action informed by scientific studies. At the same time, it aims to 
present impacts and possibilities for adaptation and mitigation267. The IPCC 
report that comes closest to the Petition years, i.e. the 2001 Third Assessment 
Report (TAR), had reported that the earth’s surface temperature had increased 

by 0.6 C° since the late 1800s268. This figure represented, at the time, a strong 
alarm for scientists who also estimated that the 90s had been the hottest decade 
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of the last millennium, with 1998 being the warmest year on record269. After 

the 2001 release of the IPCC report, then-U.S. President George W. Bush 
requested that the U.S. National Academy of Sciences (NAS) prepare a paper 
to confirm or overturn the Panel’s published data. The results matched. 
Indeed, the report affirmed that “global average surface air temperature 
warmed between 0.4 and 0.8 C° during the 20th century”270. Following the 
TAR’s findings in 2001 the World Meteorological Organization (WMO) also 
confirmed that the earth’s temperature was increasing. The period between 

1995 and 2005 was the warmest decade on record271. The five hottest years, 
in descending order, were 1998, 2002, 2003, 2004 and 2001272.  

 

Figure 3: (b) Combined annual land and sea-surface temperature anomalies in the northern 

hemisphere from 1861–2004 (a) Combined annual global land and sea-surface temperature 

anomalies from 1861-2004; WMO Statement on the Status of the Global Climate in 2004, in 

CROWLEY (2005:23). 

It will now be useful for the purposes of this discussion to look at data on the 
effects of global warming on the Arctic. Among the various consequences 
analyzed, the reduction in sea ice represents one of the most serious threats to 
the unstable Arctic system. According to data from the Arctic Climate Impact 
Assessment, it is estimated that there has been an average reduction in ice of 
8% per year from 1975 through 2004273. These figures are only increasing 
each year. The greatest melting obviously occurs in the warmer months, where 

it has been estimated that there has been the greatest reduction in ice, which 
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is around 10-15%274. In addition to melting, another phenomenon that has 

occurred is the thinning of ice thickness. Again, the ACIA has observed a 
reduction around 10-15% over the last twenty years through 2004275.  

 

Figure 4: Melting Sea-Ice, observations from September, from NASA Goddard Space Flight 

Center, in CROWLEY (2005:24). 

The melting and loss of ice thickness due to rising temperatures has disruptive 

effects on the lives of indigenous peoples and thus for the Inuit. A 2003 study 
conducted by the United States on the effects of climate change on Alaska 
native peoples states that:  

“Rising temperatures have affected the thickness, extent, and duration of sea ice 
forming along Alaska’s western and northern coasts. The loss of sea ice leaves 

the coasts more vulnerable to waves, storms, and erosion. When combined with 

thawing permafrost along the coast, the loss of sea ice seriously threatens 

Alaska Native coastal villages. In addition, when the ice melts or recedes 
earlier, walruses, seals, and polar bears move with it, taking them too far to be 

hunted”276. 

Permafrost, which could be seen above, is also an indispensable source for the 
well-being of Inuit life. Indeed, it constitutes 20-25% of the land surface in 
the northern hemisphere277. As permafrost melts, it makes the ground much 
more unstable, leading to its collapse. However, thawing also tends to deform 
the land, making it difficult to build railways, airport runways and gas 
pipelines. Since these soils cannot be exploited, they often remain unused. The 

major consequence of these melts is rising sea levels, which have increased at 
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a rate of ten times that of the past 3,000 years278. This melting has been 

estimated to contribute approximately 1.0 mm/yr to sea level rise279. Global 
warming in the Arctic has been estimated to contribute an average of 0.2 to 
0.4 mm/yr per detection of water in the oceans280. 
 

 
 
Figure 5: Changes in Arctic glacier volume from 1960 to 2000s, Arctic Climate Impact 

Assessment, in CROWLEY (2005:26). 
 
Climate change has also disrupted the Arctic region’s flora and fauna system. 
According to a large number of studies that were conducted and completed 

prior to 2001, about 61% of the habitat or species observed have shown 
changes281. These include the timing of reproduction, which has been 
shortened; shifts in the natural habitats of several animals; and changes in the 
development, fitness and genetics of the animals themselves282. Global 
warming has led to the extinction of many species, and many more are at risk, 
including 25% of mammals and 12% of birds283. Rising temperatures have led 
many bird species to migrate to the poles in search of cooler places to live. 

Plants, too, have undergone upheaval, having to readjust to rising 
temperatures. A 2003 study of more than 1.000 different species found that 
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about 80% of them experienced alterations in behavior and even shape284. As 

temperatures have risen, insect infestations have grown exponentially, 
resulting in forests being more susceptible to wildfires. Indeed, since 1970, 
Alaska has experienced numerous wildfires, burning an average of 2.5 million 
acres per year285. Wildfires in turn cause severe damage to the State’s 
economy, which sees homes, infrastructure, and industries destroyed. 
The threats posed by climate change, although the data and information 
reviewed in this section refer to the first five years of the 2000s, continue to 

be the focus of daily news around the world. According to scientists, changes 
in the earth’s climate can be seen in every region and throughout the climate 
system. This was reinforced in the Intergovernmental Panel on Climate 
Change’s recent assessment, which was released on August 9, 2021. The 
report states that many of the effects brought about by climate change are 
unprecedented, though still reversible, while others such as sea level rise, are 
deemed irreversible for hundreds or thousands of years286. Strong and long-
term reductions in CO2 and other greenhouse gas emissions, on the other hand, 

would restrict climate change. While the improvements to air quality would 
be immediate, stabilizing global temperatures could take 20-30 years. The 
research presents new estimates of the likelihood of exceeding 1.5°C global 
warming in the coming decades, concluding that limiting warming to 1.5°C 
or even 2°C will be impossible to achieve unless fast, quick, and large-scale 
reductions in greenhouse gas emissions occur287. The analysis indicates that 
human-caused greenhouse gas emissions are responsible for approximately 

1.1°C of warming between 1850 and 1900, and that global temperature is 
anticipated to approach or exceed 1.5°C in the next 20 years288. This estimate 
is based on enhanced observational datasets for evaluating historical warming, 
as well as scientific progress in understanding of the phenomenon. According 
to the IPCC assessment, human activity is to blame for the retreat of glaciers 
since the 1990s and the decline in Arctic sea ice area between 1979 and 
2019289.  
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Figure 6: Global energy-related CO2 emission between 1990 and 2021; change in CO2 emission 

by fuel in the same range of years, Our World in Data, in RITCHIE, ROSER (2020).  

 
All the events that are occurring in the Arctic right now can be linked back to 
human activity. Since 1950, it has also resulted in a drop in northern 
hemisphere spring snowpack. The observed surface melting of the Greenland 
ice sheet over the last two decades is very certainly the result of human impact. 
At nearly three times the rate of global warming, the Arctic is expected to see 

the greatest increase in the temperature of the coldest days. The frequency of 
marine heatwaves will continue to rise as global warming continues, 
particularly in the tropical ocean and the Arctic. Warming is expected to 
accelerate permafrost thawing, as well as the loss of seasonal snow cover, land 
ice, and Arctic sea ice. If nothing is done to improve emissions and if 
temperature increases continue, the Arctic will be nearly ice-free by 2050290. 
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4.3 Role of the United States  

 

 
The Petition was presented against the United States which, however, is far 
from a monolithic organization, particularly when it comes to climate change 
policy291. The executive branch is charged with setting climate change policy 
and negotiating international agreements. This branch, led by then-President 
George W. Bush, voted to withdraw from the Kyoto Protocol in 2001, when 

the Petition was being filed. Bush’s reservations about the protocol were 
purely financial. The former president was concerned that the agreement 
would harm the US economy, lead to increased energy prices, and enable 
other countries to take advantage of a weak enforcement mechanism. This 
decision represented for the Petition to the Inter-American Commission on 
Human Rights a central element to appeal, as it refers to the inability of the 
United States to adequately control carbon dioxide emissions292.  
President Barack Obama’s administration has been far more caring of 

domestic climate change regulation, with important measures from a number 
of agencies, including the first greenhouse gas emissions limits for vehicles 
and stationary sources. The Obama administration has also taken a strong 
participation in international climate change discussions, including taking the 
lead on drafting agreements. Two important examples are the 2009 
Copenhagen Accord293 and the 2015 Paris Agreement, in which the United 
States committed. Despite this pledge by the Obama administration, 

subsequent disengagement by Donald Trump, and resumption by the Joe 
Biden, it remains complicated to prevent the real problems of the indigenous 
Inuit population, although a shift in mindset and policy seems to be coming. 
The first argument brought forward by the Petition is that despite the fact that 
the United States represented the largest contributor of GHGs to the world at 
the time, it has done nothing to advance appropriate policies in limiting its 
missions. At the time, President Bush was aware of the situation. He was 

conscious that nearly 20% of the world’s man-made greenhouse gases 
originated within its borders294. Even statistics and studies conducted by the 
United States in 2002 had indicated that CO2 emissions would increase by 
42.7% between 2000 and 2020295. According to Inuit petitioners, the 
unwillingness of the U.S. to join the Kyoto Protocol and the aversion of the 
Bush administration to make constructive change with respect to their 
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2002, U.S. Climate Action Report – 2002.  



 78 

emissions have demonstrated a substantial refusal to undertake significant 

action to tackle global warming296. 
The legislative branch develops the statutory laws that govern U.S. energy 
policy and other climate-related decisions. Despite the fact that major new 
global climate change legislation seems to be possible to date, with the 
changes that are taking place, at the time of the Petition everything seemed to 
be stalled in this regard. The primary way through which the legislative branch 
addressed climate change was the expansion of environmental, energy, and 

financial recovery statutes, as well as regulation by the executive branch 
agencies under them297. In February 2002, President Bush’s administration 
announced the Global Climate Change Initiative, with the stated goal of 
reducing US greenhouse gas emissions “intensity” by 18% between 2002 and 
2012298. In particular, the Clean Air Act was the primary foundation for the 
U.S Environmental Protection Agency’s (EPA)299 greenhouse gas regulations, 
and the Energy Policy Act of 2005 was the foundation for efforts to create 
electric corridors of national interest as part of bringing more renewable 

energy onto the grid. The first Act mentioned, was introduced in 1970 and 
amended several times, is the key piece of legislation that establishes air 
quality regulations in the United States. Specifically, the Act requires the EPA 
to set national air quality standards for certain types of pollutants. President 
Bush signed the Energy Policy Act into law on August 8, 2005. The stated 
goal of the Act is to have safe, affordable, and reliable energy through 
measures designed to increase the supply of fossil fuels and nuclear energy, 

to seek greater energy efficiency, and to create incentives to encourage the 
growth of renewable energy sources. It has been observed that these two 
pieces of legislation have not accomplished their goals in promoting the 
development of renewable energy and decreasing the emission of greenhouse 
gases, but rather have given financial stimulus to existing energy interests, 
especially the oil and natural gas industries300. As a result, the former 
president’s goal of lowering emissions intensity has had little effect on US 

emissions. Between 1990 and 2003, they climbed by over 13%301. Thus, in 
light of the refusal to participate in the Kyoto Protocol and the inability and 
unwillingness of the George W. Bush administration – despite awareness of 
the massive amount of CO2 emissions – to pursue constructive progress on 
climate change policies, the reasons for the Petition to the Inter-American 
Commission on Human Rights are well-founded. 
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In order to understand the extent of the pollution contribution by the United 

States in the years before the Petition, however, it is necessary to reflect on 
some data.  
The most industrialized countries in the world are among the largest 
consumers of energy, and therefore of fossil fuels. Carbon dioxide represents 
the most important by-product derived from these. This has made the United 
States, for many years, the largest emitter of CO2 in the world. To quote some 
data: “as early as 1890, the USA was emitting 31% of the world’s energy-

related carbon dioxide. By 1950, U.S. emissions peaked, relative to other 
countries, at 43% of the world’s CO2 emissions”302. The main takeaway from 
this is that the U.S. obtains the lead for cumulative emissions – representing a 
composite of total historical CO2 emissions – in the world. 
 

“From 1950 to 2000, the United States emitted 57,874 million metric tons 

(MMTC) of CO2, making it the largest cumulative emitter over that time period. 
Indeed, this is more than two and a half times the emissions of the next largest 

emitter, the Russian Federation, over the same period. U.S. cumulative 

emissions for that period were about 30% higher than all transition economy 

states combined. They were also 46% larger than those of the European Union-
15 (EU-15). In addition, U.S. cumulative emissions were about three times 

larger than those of China, twelve times larger than those of India, and twenty-

nine times larger than those of Brazil”303.  

 

 
 

Figure 7: Our World in Data 2005 based on the Global Carbon Project; Gapminder & UN.  

As pointed out earlier, however, the situation has changed dramatically thanks 
to the agreements that have been concluded to protect the climate. Most 
notably, the 2009 Copenhagen Accord and the 2015 Paris Agreement. The 
latter was rejoined by the U.S. under Joe Biden’s administration in February 
2021, establishing a global framework to avoid dangerous climate change by 
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limiting global warming well below 2ºC and continuing efforts to limit it to 

1.5ºC. It also aims to strengthen the capacity of countries to address the 
impacts of climate change and support them in their works. The U.S. effort 
has enabled a reversal in emissions, and thanks largely to the economic boom 
in the East, China now holds the negative record as the world’s largest emitter 
of carbon dioxide. United States, to date, represent the second nation in the 
world that emits more carbon dioxide producing about 4.888 Gigatonnes (Gt), 
to beat only China with a production of about 9.481 Gt, almost double304. 

Although the data on the chart below goes all the way back to 2019, it easily 
gives an idea of the leap forward China has made in emitting CO2: 
 

 
 
Figure 8: Global Carbon Project; Carbon Dioxide Information Analysis Centre (CDIAC), in 

Our World in Data.  

 

 

4.4 The rights violations effect of global warming on Inuit population  

 

 
The key conceptual aspect of the Petition is that global climate change, which 
is a supranational phenomenon caused by poorly managed emissions, has 
many effects on Inuit. Temperatures in the Arctic are rising at twice the rate 
of the world, according to the 2004 Arctic Climate Impact Assessment, and 
the effects of climate change are most serious in the region305. As it was 
possible to observe, these changes have serious consequences for the Inuit, 
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which have only gotten worse in the years since the Petition was filed. Inuit 

dwellings are being harmed by melting permafrost and increasingly severe 
storms. As hunting grows to a greater extent precarious, changes in animal 
populations endanger their livelihood. Traditional travel routes are perilous 
when the ice thaws. The earth beneath the Inuit’s feet is physically shifting, 
and everything from weather prediction to igloo construction has changed306. 
The centrality of the Petition to the Inter-American Commission, however, 
lies in the effects that climate change and greenhouse gas emissions have on 

the human rights of Inuit.  
 

“It argues that the impacts of global warming violate their right to enjoy the 
benefits of their culture, their right to use and enjoy the lands they have 

traditionally occupied, their right to use and enjoy their personal property, their 

right to the preservation of health, their right to life, bodily integrity and safety, 

their right to their livelihood and their rights of residence and movement and 
the inviolability of their homes”307. 

 
Because the United States is not a signatory to the American Convention on 

Human Rights, the Petition relied on rights included in the regionally based 
American Declaration of the Human Rights and Duties of Man, analyzed in 
Chapter II308. The Declaration and the Convention have a complicated 
relationship. The latter can be used to understand the former, but it expressly 
denies that it has the power to exclude or limit the Declaration’s impact309. 
Rights claims establish ties not only across the Americas, but also to the other 
regions and supranational organizations that shape international law, because 

the Commission interprets these rights in light of broader international legal 
trends310. 
 

“In both its actors and claims, the Inuit Petition simultaneously engages 
multiple scales, from the local to international; multiple branches of 

government, from executive to legislative to juridical; and multiple types of 

actors, from governmental entities to NGOs to corporations to individuals. 

These places and spaces represent a nuanced geography that makes discerning 
the Petition’s potential impact difficult”311. 

 

Both the Inter-American Court of Human Rights and the Inter-American 
Commission on Human Rights have stressed the importance of taking into 
account the specific context of indigenous culture and history when 
implementing the rights included in the American Declaration of Human 
Rights. The Inter-American Court and the Inter-American Commission on 
Human Rights have both ruled that the Declaration, despite being established 
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as the latter rather than a legally binding treaty, is now a source of international 

duties for Organization of American States member nations312. 
An example of the Inter-American Court’s work regarding the protection of 
indigenous rights occurred in the Awas Tingni v. Nicaragua313 case. The Court 
in this case interpreted the protection of property under the American 
Convention as protection of property rights as understood by the indigenous 
community involved314. Another interesting case was the Yanomami315 case. 
In it, the Inter-American Commission ruled that “international law in its 

present state [...] recognizes the right of ethnic groups to special protection 
[...] for all those characteristics necessary for the preservation of their cultural 
identity”316. Recognizing the human rights violations that had occurred to the 
Yanomami people, the Commission considered that:  
 

“the Organization of American States has established, as a priority action for 

member States, the preservation and strengthening of the cultural heritage of 
these ethnic groups and the fight against discrimination that invalidates the 

potential of their members as human beings through the destruction of their 

cultural identity and individuality as indigenous peoples”317. 

 
The Commission noted that international law protects the rights of indigenous 
peoples. These, in order for them to be properly considered, must be placed in 
the context of the cultural history of these peoples. An example comes from 
the United Nations Human Rights Committee, which affirmed that the 
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conditions expressed in Article 27318 of the International Covenant on Civil 

and Political Rights (ICCPR):  
 

“depend on the ability of the minority group to maintain its culture, language or 
religion. Accordingly, affirmative measures by States may also be necessary to 

protect the identity of a minority and the rights of its members to enjoy and 

develop their culture and language and to [practice] their religion, in community 

with other members of the group”319. 

 
While ILO Convention No. 169 in discussing the rights of indigenous and 
tribal peoples in independent countries affirmed that: “[the] rights of peoples 
concerned with the natural resources belonging to their lands must be 
particularly safeguarded”320. 
 
 

4.5 The violation of the right to enjoy the benefit of culture  

 

 
The United States is infringing on the Inuit’s right to cultural advantages by 
failing to take effective steps to limit greenhouse gas emissions. Climate 
change has harmed and may eliminate the subsistence way of life that is vital 
to the Inuit cultural identity. Because of the fast-changing environment, 
traditional Inuit knowledge, passed down from Inuit elders in their duty as 

caretakers of the Inuit culture, is becoming less effective. 
In the previous chapters it was possible to observe the importance that 
indigenous peoples, more specifically the Inuit, give to the natural 
environment so that they and their culture can survive. The problems that 
plague the Arctic region because of climate change, result in the annihilation 
of the land of indigenous peoples. Thus, devastation of the fragile Arctic 
ecology is “incompatible with the Inuit’s right to be respected as [...] human 

beings”321, and infringes different rights ensured by the American Declaration. 

“The protection of the environment is likewise a vital part of contemporary 

human rights doctrine, for it is a sine qua non for numerous human rights such 

as the right to health and the right to life itself. It is scarcely necessary to 

elaborate on this as damage to the environment can impair and undermine all 
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the human rights spoken of in the Universal Declaration and other human rights 

instruments”322. 

The Inuit Petition to the Inter-American Commission on Human Rights 
challenged that climate change and related CO2 emissions had violated the 
right for Inuit to enjoy the benefits of their culture. The American Declaration 
of Human Rights and Duties of Man guarantees the latter, stating in Article 
XIII that: “Every person has the right to take part in the cultural life of the 

community, to enjoy the arts, and to participate in the benefits that result from 
intellectual progress, especially scientific discoveries”323. 
Cultural development and respect for culture are both prioritized in the Charter 
of the Organization of American States. This is particularly done in Article 30 
and 48 where it is essentially emphasized that: 

“The Member States, inspired by the principles of inter American solidarity and 

cooperation, pledge themselves to a united effort to ensure international social 

justice in their relations and integral development for their peoples, as 

conditions essential to peace and security. Integral development encompasses 

the economic, social, educational, cultural, scientific, and technological fields 
through which the goals that each country sets for accomplishing it should be 
achieved”324. 

While Article 48 says that The Member States will work together to satisfy 
their educational needs, support scientific research, and promote technological 
advancement in order to achieve their overall development goals. They will 
regard themselves as individually and collectively obligated to maintain and 
enrich the American people's cultural legacy325. 
Similarly, in its protection of freedom of association and progressive growth, 

the American Convention on Human Rights acknowledges the significance of 
cultural freedom to human dignity. It does so in Article 16 stating that: 
“Everyone has the right to associate freely for ideological, religious, political, 
economic, labor, social, cultural, sports, or other purposes”326. The 
Convention lays the groundwork for ensuring progressive development:  

“The States Parties undertake to adopt measures, both internally and through 

international cooperation, especially those of an economic and technical nature, 
with a view to achieving progressively, by legislation or other appropriate 

means, the full realization of the rights implicit in the economic, social, 

educational, scientific, and cultural standards set forth in the Charter of the 
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Organization of American States as amended by the Protocol of Buenos 

Aires”327.  

The rights to enjoy the benefits of culture are also guaranteed by other 
fundamental human rights instruments. These include the Universal 
Declaration of Human Rights with Article 27 stating that: “Everyone has the 
right freely to participate in the cultural life of the community, to enjoy the 
arts and to share in scientific advancement and its benefits”328. As well as the 

International Covenant on Civil and Political Rights (ICCPR) and the 
International Covenant on Economic, Social and Cultural Rights (ICESCR), 
in their respective Articles 27 and 12: 

“Members of minority groups shall not be denied the right, in community with 
other members of their group, to enjoy their own culture, to profess and practice 

their own religion, or to use their own language”329.  

“The States Parties to the present Covenant recognize the right of everyone to 

take part in cultural life”330. 

The activity of the United Nations Human Rights Committee further 
emphasizes the centrality of natural resources to the right to cultural benefits. 

The Committee has acknowledged that depletion of natural resources may 
infringe on the right to enjoy culture guaranteed by the ICCPR: 

“Culture manifests itself in many forms, including a particular way of life 
associated with the use of land resources, especially in the case of indigenous 

peoples. That right may include such traditional activities as fishing or hunting 

and the right to live in reserves protected by law. The enjoyment of those rights 
may require positive legal measures of protection and measures to ensure the 

effective participation of members of minority communities in decisions which 

affect them.... The protection of these rights is directed towards ensuring the 

survival and continued development of the cultural, religious and social identity 

of the minorities concerned, thus enriching the fabric of society as a whole”331.
 
 

Environmental degradation induced by a State’s action or inactivity has long 

been recognized by the Inter-American Court and Commission as a violation 
of the human right to cultural advantages, particularly in the context of 
indigenous cultures. Indeed, they argue for the need to protect the cultures of 
indigenous peoples while encompassing the preservation of “aspects related 
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to productive organization, which includes the issue of ancestral and common 

lands”332.  
For instance, in examining the right to property, the Inter-American Court – 
citing the Awas Tingni v. Nicaragua case – emphasized the link between 
cultural integrity and indigenous groups’ lands: “The close connection of 
indigenous peoples with the land must be recognized and understood as the 
fundamental basis of their cultures, their spiritual life, their integrity and their 
economic survival”333. It is precisely for this reason that the Inter-American 

Court, in analyzing issues related to the right to property, has acknowledged 
the connection between cultural integrity and the lands of indigenous peoples.  
To cite a case already reported, in the Yanomami case, the Commission 
remarked that the State had an obligation under the OAS Charter to place 
greater emphasis on the “the preservation and strengthening [...] of the cultural 
heritage of indigenous peoples” establishing that “the granting of subsoil 
resources on indigenous lands – with all the negative consequences for their 
culture – violated the rights of the Yanomami”334. The Commission further 

recognized the importance of and need for protection for ancestral lands, 
which are a fundamental component of the right to culture for indigenous 
peoples. The direct relationship of land, environment, and climate to culture 
is recognized in the national reports prepared by the Commission. In the 1997 
one, it noted that: “certain indigenous peoples maintain special ties to their 
traditional lands and a close dependence on the natural resources found there, 
respect for which is essential to their physical and cultural survival”335. 

Indigenous peoples’ cultural rights are also guaranteed in the previously 
detailed United Nations Declaration on the Rights of Indigenous Peoples, 
which further connects them to the natural environment. Indeed, it states that: 
  

“indigenous peoples have the collective and individual right to [...] prevention 

and redress for [...] any action that has the purpose or effect of depriving them 
of their integrity as distinct societies, or of their cultural or ethnic characteristics 

or identities; [...] As part of the right to the benefits of culture, the draft also 

includes the right to revitalize, use, develop, and transmit to future generations 

the histories, languages, oral traditions, philosophies, writing systems, and 
literatures of indigenous peoples, and to designate and maintain their proper 

names for communities, places, and persons”336. 
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The American Declaration, as well as other sources of international law, 

guarantee the Inuit’s human right to profit from their exceptional culture. 
Indigenous peoples’ right to culture is inextricably linked to the State of the 
lands they have historically occupied, according to international and inter-
American human rights treaties. As a result, the United States has a well-
defined obligation not to degrade the Arctic ecosystem to the point that the 
Inuit’s human right to enjoy the benefits of their culture is jeopardized. But 
rather it has a duty to ensure that the indigenous population can live through 

their culture, which is intrinsic to their territory. Greenhouse gas emissions, 
however, do not go well with the Arctic environment. Thus, what the U.S. 
should do is reduce its emissions in favor of the survival of the Inuit, but more 
broadly for all people. 
 
 
4.6 The violation of the right of subsistence  

 

 
Climate change is violating and destroying the livelihoods of the indigenous 
Inuit people337. Their livelihoods rely on the ability of these communities to 
harvest crops, an activity central to their lives, but one that is becoming 
increasingly difficult and unreliable. Inuit have been deprived of their capacity 
to rely primarily on subsistence harvests due to changes in ice, snow, weather, 
seasons, and land, infringing on their right to self-sufficiency. Inuit’s right to 

substance will be harmed more if the Arctic environment continues to change. 
The central issue always revolves around the activity of travel. Indeed, as has 
been pointed out many times, it constitutes the fundamental activity through 
which the indigenous Arctic populations can guarantee their daily needs. “The 
deprivation of safe and reliable means of travel deprives the Inuit of their 
means of subsistence”338. Summer sea ice loss has also made boating more 
unsafe due to the absence of multi-year ice’s wave-suppressing function339. 

Snow travel, which is vital for sled or snowmobile travel, has been hampered 
by later snowfall, a lack of snow cover, an earlier and more rapid thaw, and 
the loss of multi-year snow cover. The shift in the orientation of snowdrifts 
has made navigation using them unreliable for proper guidance. Their ability 
to survive on gathered food has deteriorated as a result of this. Because of the 
unpredictability of weather and climate conditions, Inuit are no longer able to 
establish arrangements for their excursions. The dramatic impacts that climate 
change has had on traveling have robbed Inuit of their livelihoods. 

In addition to the paralysis in travel arrangements, global warming has 
crippled subsistence harvesting through its effect on harvested food. 
Terrestrial animals winter food sources are now trapped under a hard, 
impenetrable layer of ice caused by the new fall freeze-thaw pattern, resulting 
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in fewer, less healthy, and less accessible terrestrial animals for harvest”  340. 

Animals, typically accustomed to the Arctic environment, are disappearing as 
their natural habitat is rapidly changing, not allowing them to adapt to the new 
environment. Arctic animals are decreasing more and more, and this trend is 
expected to increase in the coming years341. At the same time, those that are 
adapting are changing habits and locations, so it is becoming more difficult to 
find them and consequently hunt them. The actions of the United States, 
through its reckless CO2 emissions, violate the Inuit’s right to their own 

subsistence, and therefore their survival. 
The right to livelihood is a fundamental component within the bundle of 
fundamental human rights, such as property, health, culture, and life. They are 
all guaranteed by the American Declaration of Human Rights and Duties of 
Men. Also, the ICCPR under Article 1 paragraph 2, recognizes that: 
 

“All peoples may, for their own ends, freely dispose of their natural wealth and 

resources without prejudice to any obligations arising out of international 

economic co-operation, based upon the principle of mutual benefit, and 
international law. In no case may a people be deprived of its own means of 

subsistence”342. 

 
The United Nations Declaration on the Rights of Indigenous Peoples also 
guarantees the protection of this right by specifying that: 

1. “Indigenous peoples have the right to maintain and develop their political, 

economic and social systems or institutions, to be secure in the enjoyment of 

their own means of subsistence and development, and to engage freely in all 
their traditional and other economic activities.  

2. Indigenous peoples deprived of their means of subsistence and development 

are entitled to just and fair redress”343.  

In relation to indigenous peoples, the right to self-determination and to their 
own livelihoods are recognized as tenets of international human rights law. 
Even the UN Human Right Committee, being a human rights body, recognizes 
a people’s right or control over their own livelihoods. For instance, in 2002, 
in its concluding remarks to Sweden regarding its policy towards the 
indigenous Sami344 people, it recommended to the Scandinavian country to 

“take steps to involve the indigenous Sami people in decision-making 
processes concerning their traditional lands and economic activities”345. 
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Specifically, it is required to “give them greater influence in decision-making 

processes that affect their natural environment and livelihoods”346. Similarly, 
in its recommendations to Canada for the allocation of Aboriginal lands and 
resources, the Human Rights Committee emphasized the country’s 
obligations under Article 1 of the ICCPR and ICESCR, stating that “peoples 
[...] cannot be deprived of their livelihoods”347. 
Several instruments of international law protect the right to subsistence. These 
include, in addition to those already noted, ILO Convention No. 169, which 

protects a people’s right to their own means of subsistence. Indeed, Article 14, 
first paragraph reads: 

 
The rights of ownership and possession of the peoples concerned over the lands 

which they traditionally occupy shall be recognized. In addition, measures shall 
be taken in appropriate cases to safeguard the right of the peoples concerned to 

use lands not exclusively occupied by them, but to which they have traditionally 

had access for their subsistence and traditional activities. Particular attention 

shall be paid to the situation of nomadic peoples and shifting cultivators in this 

respect348. 

The Convention further asserts that: 

 
“the subsistence economy and traditional activities ... such as hunting, fishing, 

trapping and gathering, must be recognized as important factors for the 

maintenance of their cultures and for their economic self-sufficiency and 

development”349.  

 
After considering these factors, it is clear that the Inuit have a right to self-
sufficiency, which is guaranteed by international law and established by the 
American Declaration. As a result, the United States has an onus in ensuring 
that Inuit have access and assurance to their livelihoods. 
 
 

4.7 The violation of the right to life  

 
 
United States actions and omissions with respect to climate change have led 
to serious violations of Inuit rights to life, personal safety, and integrity. Thus, 
the survival of the Inuit is jeopardized by the effects of global warming. Due 
to climate change, Inuit accessibility to some species for harvest is also 

becoming scarce. Travel becoming increasingly dangerous prevents access to 
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certain foods. The location of game is also changing350. The U.S. Congress 

has acknowledged that, for many members of the Inuit community: “no 
practical alternative means are available to replace the supplies of food and 
other items harvested from fish and wildlife that supply rural resident’s 
dependent on subsistence uses”351. The harm to Inuit livelihood crops 
infringes on their right to life. 
The right to life is guaranteed through the American Declaration of the Human 
Rights and Duties of Man, which states in Article I: “Every human being has 

the right to life, liberty, and security of person”352. Indeed, the right to life 
forms the basis of all human rights and is found in all major international 
conventions that deal with these issues. The United States, having always been 
a proponent of civil rights, has been committed to supporting the right to life. 
They have ratified the charter of the Organization of American States and the 
ICCPR, adopted the American Declaration, and signed the American 
Convention on Human Rights353. The right to life is also contained within the 
U.S. Constitution in Amendment XIV, section 1, which reads: 

 
“All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the state wherein 

they reside. No state shall make or enforce any law which shall abridge the 

privileges or immunities of citizens of the United States; nor shall any state 
deprive any person of life, liberty, or property, without due process of law; nor 

deny to any person within its jurisdiction the equal protection of the laws”354. 

 
The Inter-American Commission on Human Rights has determined that 

climate change can have a direct impact on individuals’ right to life. Citing 
again the Yanomami case, the Commission determined a connection between 
environmental quality and the right to life355. In that particular event, the 
government of Brazil had decided to build a highway through the territory 
belonging to the Yanomami, using and exploiting the natural resources that 
the land offered. Indigenous people as a result, seeing their territory reduced, 
were forced to share land with non-indigenous people who brought contagious 
diseases that spread to the Yanomami, causing illness and death 356. The 

inability of the Brazilian government to maintain the integrity of Yanomami 
territories, according to the Commission, infringed their rights to life, liberty, 
and personal security, as provided by Article 1 of the American Declaration357.  
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The Commission, also, in its Report on the situation in Ecuador, underscores 

the veracity of the consequences that climate change and land alteration can 
have on the rights of the individual, but especially on his or her right to life. 
 

“The realization of the right to life, safety, and physical integrity is necessarily 
linked to and somewhat dependent on one’s physical environment. 

Accordingly, where environmental contamination and degradation pose a 

persistent threat to human life and health, the aforementioned rights are 

implicated”358. 
 

Precisely in explicating the relationship between the environment and the right 

to life, the report ultimately noted that land degradation can “give rise to an 
obligation on the part of a State to take reasonable measures to prevent the 
risk to its own safety that is associated with it”359. Environmental degradation 
can cause physical and mental illness, impairment and suffering to indigenous 
peoples. It is clear that this conclusion is incompatible with the right to be 
respected as a human being and the right to life360. 
In light of these considerations, the United States has a responsibility to 

protect the human rights of the indigenous Inuit population to life and personal 
safety. The obligation that follows from this is the protection of the Arctic 
region so that U.S. omissions do not go to the detriment of Inuit life and safety. 
Indeed, the Petition’s objective is to persuade the United States of America to 
join the international community in its efforts to safeguard the Arctic 
ecosystem, Inuit, and, ultimately, the entire globe. The objective is to educate 
rather than criticize and to inform rather than condemn361. The ultimate 

objective is to persuade governments and non-governmental groups all around 
the globe to embrace the goal and, in turn, combat climate change, which is a 
human rights problem. 
 

 

4.8  The results of the Petition 

 

 
The Inuit Petition to the Inter-American Commission on Human Rights was 
filed in December 2005. On November 16, 2006, the IACHR provided a two-
paragraph response letter to the Petition, in which it subscribed that: “the 
information provided does not enable us to determine whether the alleged 
facts would tend to characterize a violation of the rights protected by the 
American Declaration362”, adding furthermore that the Commission did not 
consider the Petition because “the information it provided was insufficient for 
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making a determination”363. Sheila Watt-Cloutier, who is recalled at the time 

to be President of the Inuit Circumpolar Conference, upon receiving the 
response – together with Earthjustice364 and the Center for International 
Environmental Law – asked the Commission for further explanations and 
information on the decision that had been communicated, and also asked to be 
heard on the issues of climate change and human rights set out in the 
Petition365. On February 1, 2007 IACHR agreed to take part in the hearing that 
would be held a month later on March 1, 2007 at the Organization of American 

States in Washington D.C. The purpose of the hearing was to re-address the 
issues within the Petition without revising it366. The hearing that took place in 
March of the same year resulted in some important steps forward on human 
rights and climate change issues. Specifically, the Inter-American 
Commission emphasized its interest in addressing and focusing on the rights 
of indigenous communities. The attention of this subject was introduced in 
IACHR’s top eight issues of interest. Former Commission Chair, Dinah 
Shelton, who was in office from 2010 to 2014, promoted environmental issues 

related to indigenous rights during her years in office, being a leading expert 
on the problem. Despite frustration over the rejection of the Petition, Martin 
Wagner, a lawyer for Earthjustice, said that:  
 

“We believe that our Petition may have helped educate the Commission about 

the relationship between global warming and human rights, and thus may have 
contributed to the Commission’s desire to investigate the issue. Whatever its 

genesis, however, this hearing is a very positive step in the direction of 

recognizing the obligations of states to prevent human rights violations 

resulting from their contribution to global warming”367. 
 

Watt-Cloutier after the hearing was also nominated for the Nobel Peace 

Prize368. This drew further attention to the work she had done on the Petition. 
The Inuit appeal is noted by scholars as the first case of combining the 
domains of human rights and climate change, even if it did not result in any 
tangible legal outcomes. 
It should be stressed, however, that it appears unlikely that the Commission 
would directly examine whether U.S. caused climate change has violated or 
continues to infringe the rights of the indigenous Inuit community. Although 
the Commission did not at the time and still does not hold the authority to 

force the United States to reduce CO2 emissions or compensate Inuit for the 
damage caused, the petitioners hoped that a positive decision would increase 
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public awareness of the negative effects of climate change and alert 

governments and businesses to the real effects that global warming has369.  
It is possible to argue that the issues around climate change to date are taking 
on extraordinary relevance. Even if a positive decision on the Inuit Petition by 
the Commission was not achieved, it has exemplified as an important case of 
“sustainable lawyering in both substance and form”370. The key feature of this 
Petition lies in the framing of the question it addresses. In it, an issue that is 
typically treated as an environmental problem is analyzed through the lens of 

human rights and moves beyond the boundaries of U.S. law into a 
supranational forum371. 
 

“The Petition is unique in that it is making this connection between climate 
change and human rights. It is unique because it is raising an environmental 

claim against the United States. It is asking the Commission to recognize the 

international obligation of the United States for its failure to take action to 

protect the environment, and to recognize the implications of US inaction for 
people both inside and outside the United States”372.  

 

In conclusion, it is possible to say that the Inuit Petition played a ground-
breaking role in framing a new issue: that of human rights violations caused 
by climate change. It must be said, however, that not all actors have been 

affected by the Petition. “Little evidence was found, for instance, that the 
climate rights framework of the Inuit Petition resonated with policymakers in 
the two countries most directly affected by the Petition: the United States or 
Canada”373. Indeed, both the U.S. and Canadian administrations at the time 
decided not to abandon their fossil fuel exploitation policies in favor of 
climate change and human rights. They continued to base their policies on 
economic accountability. Not only have they failed to change their climate 

strategies, they have deliberately impeded international attempts to address 
climate change. The United States by refusing to ratify the Kyoto Protocol and 
Canada by deciding to withdraw.  
The Petition, on the other hand, has had a good impact on the legal and 
political procedures around climate change at the international level, which is 
a plus. As one of the supporters of the petition remarks: 
 

 

“With the Petition we started the connection between human rights and climate 

change [...] and now people are making a living with it and the connection is 
being made in other areas as well and I think it has shifted the public rhetoric 

and discussion about climate change”374.  
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It also fostered the credibility of human rights embedded within the climate 

framework, “because of its alignment with a broader climate justice 
framework that had been emerging in global climate politics since the early 
2000s”375. Further as Marc Limon, a lawyer who promoted the introduction of 
the climate issue into the UN human rights system, noted that:  

“The Inuit case introduced the idea that, rather than being a global and 

intangible phenomenon belonging to the natural sciences, global climate change 
is actually a very human process with demonstrable human causes and effects. 

It could therefore, like any other aspect of human interaction, be placed within 

a human rights framework of responsibility, accountability, and justice”376.  

 

Concluding remarks  

 
The Petition conducted by the Inuit Circumpolar Conference against the 

United States had the main goals of raising awareness about the plight of the 
Inuit in the Arctic region and at the same time educating and encouraging the 
United States to do something in order to change its reckless climate policies. 
At the same time, the goal was to get real restrictions on greenhouse gas 
emissions and create a plan to protect the indigenous population from the 
effects of climate change.  
Indeed, it was demonstrated to have serious consequences on the Arctic, 

where the effects appear twice as great as in the rest of the world. According 
to the 2001 Intergovernmental Panel on Climate Change report, the 
temperature since the industrial revolution has increased by 0.6 C°, generating 
an 8% reduction in ice until 2004; an increase in sea level of 1.0 mm per year; 
and changes in the behavior and habits of 61% of Arctic animals. The data 
coming from the most recent IPCC Report of 2021 confirms this trend: some 
effects such as rising levels are irreversible, but it is still possible to turn back, 
only by reducing carbon dioxide emissions. 

The United States plays a key role in this dynamic, as it was the world’s largest 
contributor of CO2 at the time, accounting for about 20% of all global 
emissions. It is necessary to underline that many aspects have changed since 
2005, but the administration of George W. Bush was aware of its destructive 
and deteriorating action on the Arctic and Inuit specifically. Although the 
government set a goal of reducing U.S. emissions “intensity” by 18%, it was 
by no means achieved. The United States was being found to have conducted 

unsuitable and counterproductive policies towards the phenomenon of climate 
change. Thus, abandoning the Kyoto Protocol and increasing emissions by 
13% demonstrated an unwillingness to address climate change. 
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Among the various rights violated by climate change, the first one analyzed is 

the right to enjoy the benefits of culture. It was concluded that culture 
manifests itself in different forms and methods. One of these, for indigenous 
peoples and the Inuit, is the attachment to the territory, from which arise 
traditions, customs and ways of life. The Inuit’s human right to benefit from 
their special culture is guaranteed by the American Declaration, as well as 
other sources of international law. The right to subsistence is also included in 
the list of violations. It is essentially manifested in the inability of the Inuit to 

find the means to survive. If the land changes, subsistence activities such as 
fishing, and hunting can no longer be guaranteed as before. It is impossible to 
ensure the right to life, if the first two rights are violated. Environmental 
deterioration can result in indigenous peoples’ incapacity to survive in a 
different and continually changing environment, as well as physical and 
mental sickness and suffering. This is incompatible with the right to be 
respected as human beings and the right to life.  
The Petition proved to be an early experiment in linking expressly, in an 

international forum, climate and human rights issues. Although it did not 
achieve much from a practical point of view, it spread awareness and 
demonstrated how the phenomenon of climate change is closer to human 
beings than previously believed. 
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Chapter V 

 

 

Human rights and climate change: evolution after 2005 

 

 

 
The purpose of this final chapter is to research what has happened since the 

Inuit Petition to the Inter-American Commission on Human Rights made in 
2005. As already mentioned, even though the Inuit did not obtain any 
compensation for the damages suffered by climate change, the resonance of 
the Petition has increased the interest and attention for the issue of global 
warming related to the effects on human rights. 
Initially, the steps taken by the international community towards the issue of 
climate change and its impact on human rights will be explained, specifically 
asking what the developments since 2005 have been. In particular, two United 

Nations Human Rights Council Resolutions dated 2009 and 2011 will be 
discussed. These will show how the need to spread awareness and take serious 
and fast action to combat the phenomenon of global warming is more 
necessary than ever. Both Resolutions, then, will be central to developing the 
discourse around the second Petition submitted to the Inter-American 
Commission on Human Rights. 
The 2013 Petition to the IACHR brought forward by the Athabaskan Arctic 

indigenous people will then be presented. It will be possible to notice 
similarities with that of the Inuit, both in terms of responsibility and arguments 
that are brought forward. It will be interesting to assess – through comparison 
with the 2005 request – whether or not it can be considered as a successful 
example of a Petition, although it has yet to receive a response from the 
Commission. 
It will be followed by an analysis of the evolutions that the recognition of the 

relationship between climate change and human rights has undergone from 
2005 to the present. The 2015 Paris Agreement is the first major change, as it 
represents the first agreement that holds a set of goals for all States to achieve. 
Then two reports of 2016 and 2019, made by the Special Rapporteur on 
Human Rights, were crucial because they once again emphasized the need to 
put more attention and protection towards this issue377. In 2018 the Inter-
American Court on Human Rights gave an advisory opinion in which it 
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recognized the indissoluble link between environmental protection and human 

rights378. Finally, in 2020, through a case involving the peoples of Argentina, 
the violation of a fundamental provision of the American Convention on 
Human Rights was recognized. 
The last subchapter analyzes the main difficulties that lie in the human rights-
based approach to climate change. The reasons that will be provided will try 
to explain why, for instance, the Inuit Petition was not successful. 

 

 

5.1 The Human Rights Council Resolutions of 2009 and 2011  

 

 

As a result of the Inuit Petition in 2005 several things changed. The goal 
certainly most achieved after the work of the indigenous population has been 
to create and raise awareness around an issue that had never before truly 
interested the international community. The intersection of the sphere of 

climate change with that of human rights has generated astonishment, but at 
the same time has persuaded the world of the real existence of the problem. In 
order to determine how it was possible to arrive at a new Petition, on the issues 
already presented, by an Arctic indigenous population, it is necessary to look 
at what actually happened after 2005, and how the link between climate 
change and human rights gained more resonance in international dynamics. In 
particular, two important Resolutions adopted by the UN Human Rights 
Council in 2009 and 2011 are indicative for the purposes of this research. 

Both place a focus on climate change-related impacts. In addition to damaging 
the surrounding environment, it has indirect implications for human life, and 
thus for the effective enjoyment of fundamental rights379. The Resolutions 
stress that people should not be robbed of their livelihoods under any 
circumstances and that they have the right to health protection380. 
First of all, the Human Rights Council Resolution 7/23 of 2009, which was 
requested by the United Nations High Commissioner for Human Rights, had 

the objective of carrying out an analysis on the connection between human 
rights and global warming, taking into consideration the views of States and 
other stakeholders. The result of the 2009 report stems from the considerations 
that were made in Resolution 7/23 in 2008, a year earlier, in which the Human 
Rights Council emphasized the need to broaden the discussion around these 
issues. Climate change arguments have usually centered around scientific, 
environmental, and economic factors. The emphasis of these arguments has 
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been increasingly extended, with greater exposure to the human and social 

elements of climate change, as scientific knowledge of the causes and effects 
of climate change has grown and the repercussions on human livelihoods have 
become more evident. Human Rights Council special procedures have also 
discussed the effects of climate change in several statements and reports, for 
instance a joint statement on International Human Rights Day, on 10 
December 2008381. On the other hand, the Organization of American States 
has produced reports on issues such as Human rights and climate change in 

the Americas 2008; while the Alliance of Small Island States (AOSIS)382 has 
ratified the Malé Declaration on the Human Dimension of Global Climate 
Change383 in 2007.  
The report of the Human Rights Council illustrated all the dynamics that 
climate change is establishing, thanks to the results brought by the Fourth 
Assessment Report of 2007 by the Intergovernmental Panel on Climate 
Change. It tries to illustrate the response measures to counter the effects of 
climate change on human rights. In particular, according to the report there 

are two ways to address the problem: mitigation and adaptation. 
 
 

“Mitigation aims to minimize the extent of global warming by reducing 

emission levels and stabilizing greenhouse gas concentrations in the 
atmosphere. Adaptation aims to strengthen the capacity of societies and 

ecosystems to cope with and adapt to the risks and impacts of climate 

change”384. 

 
 

Mitigation is the primary focus of international negotiations to mitigate 
climate change. Mitigation measures would be necessary tools to stabilize 

greenhouse gas emissions and “prevent dangerous anthropogenic interference 
with the climate system”385. A question, however, arises about the term 
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‘dangerous’ and in which understanding it should be read. Adaptation 

measures also play a central role within international climate change 
discussions. Indeed, although we can act at the level of mitigation of emissions 
and therefore of the consequent effects, “due to the inertia of the climate 
system and the long-term effects of previous greenhouse gas emissions”386, 
some phenomena – as described in the last report 2021 of the IPCC – are bnow 
unfortunately irreversible. For this reason, adaptation measures are essential 
to counteract, but not eliminate, the ‘no-win’ effects of climate change. 

Among the most popular adaptation measures the following can be 
mentioned: “construction of marine defenses, relocation of populations from 
flood-prone areas, improved water management and early warning 
systems”387. While these strategies and projects aid in the adaptation process, 
it is also necessary to develop individuals’ and communities’ capacities and 
defense mechanisms. 
The 2009 UN Human Rights Council report also recognizes that the effects of 
climate change are felt most acutely by segments of the population that are 

defined as more vulnerable. Factors such as poverty, gender, age, minority 
status, and disability388 combine to increase the already disastrous effects of 
climate change. States are legally obligated under international human rights 
law to tackle these risks in accordance with the principles of equality and non-
discrimination389.The impacts of climate change that these sectors of the 
population experience most are primarily in the general economic area, such 
as health and water, rather than the vulnerability of specific segments of the 

population390. 
The report of the Human Rights Council includes indigenous peoples among 
those most vulnerable to the consequences of climate change, as they live in 
fractions of territories that are very sensitive and subject to alterations of the 
surrounding environment391. The case of the Inuit, in the Petition’s 
description, was exemplary of the hardship these communities are forced to 
experience. For this reason, indigenous peoples have begun to demand that 

their voice be heard in the construction and shaping of policies to combat 
climate change, both nationally and internationally, so as to “take into account 
and develop their traditional knowledge”392. Indeed, as the IPCC’s Fourth 
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Assessment Report states: “Incorporating indigenous knowledge into climate 

change policies can lead to the development of effective adaptation strategies 
that are cost-effective, participatory, and sustainable”393.  
Resolution 10/4 of 2009 expressed a strong alarm regarding the general issue 
of climate change, paying particular attention to the effects that this has on the 
most vulnerable population groups, it is necessary to ensure that every 
individual can enjoy their rights. Above all, because often the effects of global 
warming on human rights are not determined by climatic factors, but rather 

by discrimination related to power scales394. This places greater emphasis on 
the need to address this issue through measures that are ad hoc and in line with 
the goals set by international treaties. Human rights criteria and principles 
should be used to inform and reinforce policy initiatives related to climate 
change. 
The second Resolution of the UN Human Rights Council of great importance 
to identify how the relationship between climate change and human rights has 
evolved and become more relevant, is the 18/22 dated October 17, 2011. It 

took place in the year of the twenty-fifth anniversary of the Declaration on the 
Right to Development, which unequivocally establishes the right to 
development as a human right, placing people at the center of the development 
process395. Resolution 18/22 is the result of the process of the United Nations’ 
recognition of the relationship between human rights violations and global 
warming. That is why it recalls and keeps into consideration the already 
mentioned Resolutions 7/23 of 2008 and 10/4 of 2009, which analyze and 

dwell on the problem in depth. The Resolution reaffirms and endorses the 
1992 Rio Declaration that focuses on the environment and development, as 
well as Agenda 21396 with its programmatic goals and the Johannesburg 
Declaration397 on Sustainable Development. Recognition and support of all 
these instruments places the individual and his or her rights at the center of 
international debate along with concern for sustainable development. This 
must be implemented in such a way that everyone can participate and in a way 

that meets current and future environmental needs. The HRC Resolution 
argues that:  
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“climate change-related impacts have a number of implications, both direct and 

indirect, for the effective enjoyment of human rights, including, inter alia, the 

right to life, the right to adequate food, the right to the highest attainable 

standard of health, the right to adequate housing, the right to self-determination, 
and the right to clean water and sanitation, and recalling that under no 

circumstances can a people be deprived of their livelihoods […]”398. 

 

 

Again in 2011 it is emphasized, as in Resolution 10/4, the concern that the 
effects of climate change will be felt mostly by those parts of the population 
most fragile and vulnerable due to internal and external factors such as: 
geography, poverty, gender, age, indigenous or minority status and 
disability399. 
After highlighting the importance of addressing these issues, the Resolution 
calls for a number of actions from the Office of the United Nations High 

Commissioner for Human Rights. These include the need to convene a 
seminar that can address the negative consequences of climate change on the 
full enjoyment of human rights, so as to spread awareness and “create a 
stronger interface and cooperation between the human rights and climate 
change communities”400, inviting States, stakeholders, organizations, and 
representatives of the most fragile segments of the population to participate. 
The workshop should build on the work already done by the UN Human 
Rights Council, taking into account all external dynamics including the United 

Nations Framework Convention on Climate Change held in Cancun in 2010401 
and all relevant issues arising from the 17 th session of the Conference of the 
Parties to the Durban Convention402 in 2011. 
 
 
 
 

 

                                                           
398 Human Rights Council Report, Human Rights Council, October 17, 2011, 

A/HRC/RES/18/22, Resolution adopted by the Human Rights Council 18/22 human rights and 

climate change.  
399 Ibid.  
400 Ibid. 
401 Cancun hosted the 16th of the UNFCCC Conference of Parties and the sixth session of the 

Conference of Parties functioning as the Meeting of the Parties to the Kyoto Protocol. The 
conference laid the groundwork for the biggest global and far-reaching international response 

to climatic, reducing carbon emissions and establishing a framework that held all countries 

responsible for those reductions. 
402 Durban 2011, the United Nations Climate Change Conference, was a watershed moment for 
the world community's response to climate change. The discussions progressed the 

implementation of the Convention and the Kyoto Protocol, the Bali Action Plan, and the 

Cancun Agreements in a balanced manner at the second largest gathering of its kind. A 

determination by Parties to create a universal legal agreement on climate change as soon as 
practicable, but no later than 2015, was one of the outcomes. 
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5.2 The Arctic Athabaskan Council’s Petition to the Inter-American 

Commission: an example of success? 

 

 
The Inter-American Commission on Human Rights was submitted two 
independent Petitions brought forward by two Arctic indigenous peoples who 
accused a State of failing to act on climate change, thereby violating their 
human rights. The first is the one conducted by the Inuit in 2005. It represented 

the first example of an Arctic-specific petition, accusing the United States of 
being responsible for human rights violations resulting from climate change. 
The Commission found the petition inadmissible because there was 
insufficient information present to make a decision. Indeed, the first 
problematic issue involved the problem of extraterritorial jurisdiction, i.e. a 
state’s responsibility for protecting the human rights of people outside their 
territory403. Another issue was the element of the future that may be seen in 
charges of human rights breaches in the context of climate change. The latter 

involves the use of climate change projections as the foundation for human 
rights claims, which are often established only after the harm has been done. 
In 2013, also the Arctic Athabaskan Council (AAC), which carries on the 
representation of the Athabaskan indigenous people, carried on a Petition to 
the Inter-American Commission on Human Rights. In the year 2000, the year 
the Council was founded, the ACC represented approximately 32,000 
indigenous peoples of Athabaskan descent404. To date, ACC members in 

Alaska, Yukon, and Northwest Territories span 76 communities and account 
for approximately 45,000 people405. With frequent contributions to 
Chairmanship work plans, the AAC collaborates with Arctic states, working 
groups, and other permanent participants on circumpolar relations. The 
Council is particularly interested in achieving a balance between 
environmental protection and economic viability. The main objective of the 
Petition was to demand real reparations for Athabaskan human rights that had 

been violated due to climate change, and emissions from Canada. Before 
analyzing the characteristics of the Petition, it is good to briefly talk about the 
Athabaskan indigenous people, so as to provide an idea of the aggrieved 
subject. 
The Athabaskan peoples have traditionally populated a huge geographic area 
of around 3 million square kilometers in Arctic and Subarctic Alaska, the 
United States, the Yukon Territory, and the Northwest Territories of 
Canada406. The ancestors of the Athabaskan people were mostly nomadic 

hunter-gatherer peoples. The cultural and lifestyle characteristics of this 
people are very similar to those of the Inuit, continuing to survive with the 
ancient traditions handed down from generation to generation. They primarily 

                                                           
403 SZPAK (2020:1556). 
404 Arctic Athabaskan Council, About us. 
405 Ibid.  
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 103 

hunt caribou, moose, beaver, and fish. One of the most commonly used 

hunting systems was to build fence-like traps on the migratory routes of these 
animals, which were then corralled and shot with bows and arrows. This 
method was used during the spring or fall, while during the summer, in the 
tundra, it was preferred to shoot caribou from canoes while crossing rivers. In 
the warm season, a secondary prey that provided a large amount of meat was 
also the musk ox that inhabited the northernmost regions at the edge of the 
Arctic Ocean. Millennia later Athabaskan are able to maintain the traditional 

diet practices, although with some difficulties caused by climate change for 
the finding of these foods. In the solitude of the taiga, the young hunter would 
establish a special bond with a particular animal that from then on would be 
his spirit guide. This totemic bond, deep and secret, was not to be divulged to 
the rest of the community and all subsequent religious manifestations were 
filtered through personal experience and relationship with the chosen animal, 
from which they obtained assistance, power and knowledge. The first 
European explorers – Samul Hearne407, Joseph Thompson408 and Alexander 

Mackenzie409 – noticed in these populations an almost absolute lack of 
religious ceremonies and practices. Indeed, the spiritual life of these Indians 
was quite rich, but it was lived through individual experiences. Many tribes 
sent young hunters still in their teens into the thick of the forest in search of 
dreams and visions, much like prairie Indians used to do. In terms of political 
and cultural organization, it differs based on where the Athabaskan people 
live. For example, in Alaska, the indigenous people are organized through 

federations that provide funding to the government. The Indian 
Reorganization Act410, which applies to tribal governments, the Alaska Native 
Claims Settlement Act411, which applies to incorporated villages, and a variety 
of state and traditional political bodies are among them. 

                                                           
407 Samul Hearne Samuel (1745 - 1792), entered the Navy, took part in the Seven Years War 
and then passed in Canada in the service of the Hudson Bay Company. He explored in three 

voyages (1768-70) the regions around the bay itself, reaching the Coppermine River, of which 

followed the course to the mouth in the Arctic Sea. 
408 Joseph Thomson (1858 -1895); left for an expedition in East Africa (1878), explored the 
regions of lakes Niassa and Tanganyika. Returning the following year, he penetrated from 

Kilimanjaro in the region of lakes Naivasha and Baringo, then reached Kenya. He then traveled 

in the Niger basin, in the Great Atlas. In a last expedition tried in vain to penetrate the territory 

of Katanga. He published several travel reports, including Through Masai land. 
409 Alexander Mackenzie (1755 - 1820), organized for the Canadian Northwest Company an 

expedition north of Great Slave Lake, discovering the river that bears his name. Setting out 

again two years later from Fort Chipewyan, he succeeded, after a daring voyage, in reaching 

the Pacific Ocean at Burke Channel, thus making the first ocean-to-ocean crossing of North 
America. 
410 The Indian Reorganization Act (IRA), signed into law on June 18, 1934, addressed the 

position of American Indians in the United States. The major purpose was to strengthen, 

nurture, and perpetuate Native American tribes and their ancient traditions in the United States, 
rather than the conventional goal of cultural assimilation into American society. 
411 On December 18, 1971, President Richard Nixon signed the Alaska Native Claims 

Settlement Act (ANCSA) into law, making it the largest land claims settlement in US history 

at the time. The Alaska Native Claims Settlement Act (ANCSA) was created to address long-
standing disputes involving native land claims in Alaska, as well as to spur economic 
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Returning to the central theme of the Petition led by the Athabaskan people, 

it thoroughly analyzed both the individual and collective human rights 
violations that resulted from climate change, as well as the human rights 
context from the perspective of international law and case law that could 
support the plaintiffs’ claims. As in the case of the Inuit Petition, the 
Athabaskans argued that because Canada was unable to regulate its own black 
carbon emissions, it had to take responsibility for the effects of its actions. 
These included violating the people’s rights to the preservation of their health, 

their livelihoods, their property and the maintenance of their culture, as 
defined in the American Declaration of Human Rights and Duties of Man412. 
In addition, the Petition claimed Canada failed to preserve the environment 
and avoid transboundary damage in accordance with the precautionary 
principle. The precautionary principle was explicitly recognized at the United 
Nations Conference on Environment and Development (UNCED) in the 1992 
Rio de Janeiro Declaration. It is stated as Principle 15 within the Declaration, 
and it reads: 

 
 

“In order to protect the environment, the precautionary approach shall be widely 
applied by States according to their capabilities. Where there are threats of 

serious or irreversible damage, lack of full scientific certainty shall not be used 

as a reason for postponing cost-effective measures to prevent environmental 

degradation”413. 
 

 
It is therefore the duty of a state to take precautionary measures to anticipate, 
prevent or mitigate the causes of climate change and limit its harmful effects. 

When faced with a risk of severe or irreversible disruption, the lack of absolute 
scientific certainty should not be an excuse for postponing such measures, 
bearing in mind that policies and measures necessitated by climate change 
require cost-effectiveness, so as to ensure global benefits at the lowest 
possible cost. 
Climate change denounced by the Petition has threatened the lives of the 
Athabaskan people who have seen their rights and cultural identity put at risk. 

The subsistence of these indigenous communities, as for all, depends heavily 
on the link that it has created with the surrounding environment. As stated by 
Roger Alfy, one of the signatories of the Petition: “Our traditional values, our 
cultural values, our connection to the land and the wildlife and the fish and 
the environment: those are the most important things in an Indian world”414. 

                                                           
development across the state. By transferring rights to twelve Alaska Native regional 

organizations and more than 200 local village corporations, the settlement established Alaska 

Native claims to the property. 
412 SZPAK (2020:1557). 
413 Rio Declaration on Environment and Development, 1992, Principle 15.  
414 Petition to the Inter-American Commission on Human Rights, Earth Justice, 2013, Petition 

to the Inter-American Commission on Human Rights Seeking Relief from Violations of the 

Rights of Arctic Athabaskan Peoples Resulting from Rapid Arctic Warming and Melting by 
emissions of Black Carbon by Canada, p. 1. 
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The space that surrounds them guarantees the health, property, biodiversity 

and culture of these people. Black carbon has posed a serious threat to the 
maintenance of all of these elements. The greatest challenge for the 
Athabaskan, as well as the Inuit, has been to provide evidence of a legally 
sufficient nexus between the acts or omissions of the Government of Canada 
and the harm caused by climate change415. 
The Petitioners wished to highlight the strong and growing link, even in light 
of the similar 2005 Inuit Petition, between human rights violations and climate 

change. They did so by taking into consideration the UN Human Rights 
Council Resolutions of 2009 and 2011, analyzed above. As already seen in 
both, it is explicitly noted that: “climate change-related impacts have a number 
of implications, both direct and indirect, for the effective enjoyment of human 
rights”416. They also stress that all people, indigenous or not, should not be 
deprived of their livelihoods under any circumstances, and that they have the 
right to health protection. In terms of the States’ commitments, each resolution 
states that human rights obligations and duties may inform and reinforce 

international and national policies on climate change, adding to their 
legitimacy, coherence, and long-term effects. States in this regard must hold 
themselves accountable and take legal obligations to individuals whose rights 
are obstructed by climate change417. 
One of the main issues for these Petitions is how to recognize that such human 
rights violations are caused by climate change. The direct impact of 
environmental degradation on human rights was observed in the Report of the 

Office of the United Nations High Commissioner for Human Rights where it 
is stated that: 

“while the universal human rights treaties do not refer to a specific right to a 

safe and healthy environment, the United Nations human rights treaty bodies 

all recognize the intrinsic link between the environment and the realization of a 

range of human rights, such as the right to life, to health, to food, to water, and 

to housing”418. 

The relationship between human rights violations and the effects of climate 
change was also addressed following the Petition in 2016 by the Special 

Rapporteur on the issue of human rights obligations related to the enjoyment 
of a safe, clean, healthy, and sustainable environment419. A report was 
published stating the human rights obligations in relation to climate change. 

                                                           
415 SZPAK (2020:1557). 
416 SZPAK (2020:1558). 
417 Petition to the Inter-American Commission on Human Rights, Earth Justice, 2013, p. 3. 
418Annual Report of the United Nations High Commissioner for Human Rights and Report of 
the Office of the High Commissioner and the Secretary-General, United Nations Human Rights 

Council, January 15, 2009. 
419 Human Rights Council Report, Human Rights Council, February 1, 2016, A/HRC/31/52, 

Report of the Special Rapporteur on the issue of human rights obligations relating to the 
enjoyment of a safe, clean, healthy and sustainable environment on Climate Change.  



 106 

In particular, the paper represented the difficulties and challenges that most 

often tend to recur in these matters. These include: 
 

 
1. “how to prove the causality of GHG emissions or adaptation policy failures 

in a specific country in relation to specific instances of climate change 

impacts, which ultimately have negative influence on human rights 

observance (‘causality challenge’);  

2. how to use predictions of climate change impacts likely to occur in the 
future as the grounds for human rights violations claims before actual harm 

occurs; (‘cross-temporal challenge’) and  

3. how to ensure rights protections in extraterritorial cases, i.e. when harmful 

actions take place in a state other than the one most acutely affected by the 
results (‘extraterritorial challenge’)”420.  

 

 

Ultimately, the report supports the petitioners’ arguments by directly stating 
the connection between human rights and the environment, as well as 
identifying human rights obligations in relation to climate change. 
The Athabaskan Arctic Council in the Petition has essentially focused its 
attention on two principles: the duty to avoid transboundary harm and the duty 
to adhere to the precautionary principle421. The first duty is part of the rules of 

customary law and is recognized in international law422. Essentially, it 
involves preventing the territory of a state from being misused to cause harm 
that goes beyond the jurisdiction of the state. In the case of the Athabaskan 
Petition, Canada’s black carbon emissions have negatively impacted 
territories outside its borders, i.e. Alaska where the petitioners live. Black 
carbon emissions – as seen above in the case of CO2 emissions for the United 
States – have negative effects on the environment, these include “increased 

temperatures, earlier melting of ice and snow in the spring, extended dry 
seasons and increased incidence of forest fires, reduced glaciers, melting 
permafrost, and even more extreme weather events”423. Inadequate control of 
black carbon emissions is a failure of Canada, resulting in a breach of the 
state’s international obligations to protect domestic activities from inflicting 
environmental harm across borders. As a result, human rights are being 
violated. Canada must then comply with the precautionary principle, which 
was noted above. According to the Athabaskan people, the North American 

country has failed to regulate its emissions, which are particularly harmful to 
the environment and human health. This threatens to inflict irreversible harm 
on the Arctic and is the biggest confirmation of the state's failure to respect 
the precautionary principle. 
 

                                                           
420 Human Rights Council Report, Human Rights Council, February 1, 2016, A/HRC/31/52, 
Report of the Special Rapporteur on the issue of human rights obligations relating to the 

enjoyment of a safe, clean, healthy and sustainable environment on Climate Change.  
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“Rapidly accelerating changes in average annual temperatures, snow cover and 

melt patterns, shrinking permafrost and glaciers, as well as alterations in forest 
and species composition are all linked to black carbon emissions. These then 

contribute to another harm that is difficult or impossible to reverse: they alter 

the traditional way of life of Arctic communities”424. 

 

 
Thus, what did the Athabaskans request from the Inter-American Commission 
on Human Rights? Essentially, just as the Inuit did, a site visit to directly 
observe changes in climate change and a hearing before the Commission. 
They also required a declaration by the Commission of Canada’s actual 
violation, due to its non-regulation of black carbon emissions, and a plan to 
protect the indigenous people to be implemented and agreed upon with the 

Athabaskans themselves.  
It should be noted that the Athabaskan Petition has yet to receive a final 
decision from the Inter-American Commission, despite the fact that eight 
years have passed since it was filed. However, considering that in 2005 the 
Commission refused to focus on the Inuit Petition, which addressed the same 
dynamics as the Athabaskan Petition, the former has served to increase 
principle and authority on issues related to climate change and its effects on 

human rights. In light of these new developments and the novel attention the 
subject is garnering, the potential for success of the Athabaskan Petition has 
been strengthened425. It is unlikely that the Athabaskan Petition will perform 
any better than the Inuit petition in the hands of the Commission; however, 
while the strategy is comparable, several differences between the two can be 
noted.  
Both Petitions look to be fairly similar when examined closely. The 

respondent nation is a member of the Organization of American States and a 
signatory to the American Declaration but not to the American Convention in 
both cases. It is essential to mention that States are not obligated to respect or 
protect most human rights by default; the legal principle of state sovereignty 
requires States to choose whether or not to participate in regional human rights 
organizations like the Organization of American States, as well as their level 
of commitment426. The Petitions are easily comparable because the States sued 
– the United States and Canada – have made the choice to adhere to the same 

inter-American rights. Thus, the same rights and practices apply to both 
Petitions427. Both also describe the history, customs and culture of the 
indigenous people. Since both are based in the Arctic region, they are 
extremely alike, along with the impacts on the environmental circumstances 
and the rights of individuals. Although all of these elements seem to coincide 
between the Inuit and Athabaskan Petitions, one must focus on some elements 
of difference.  
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The Athabaskan petitioners’ choice to focus on black carbon as a cause of 

climate change differs from the argument brought forward by the Inuit. For 
while the former focus on regional pollution, the latter sue total U.S. CO2 
emissions by stressing “anthropogenic carbon dioxide as the main driver of 
climate change”428. Inuit blamed violations of their human rights on global 
cumulative emissions, citing the United States because at the time, in 2005, it 
represented the largest contributor to carbon dioxide emissions in the world, 
and because the George W. Bush administration did not cooperate to take 

action against the phenomenon429. This was a key weakness of the Inuit 
Petition’s strategy, which could not link specific United States’ emissions to 
rights abuses in the Inuit community. Instead, US emissions, being 
meaningful, could only be described as contributing to global climate change. 
While for the Athabaskans the issue is different. They focused on the 
exploitation of black carbon and Canadian emissions, which according to the 
indigenous people, have damaged their way of life and environment. The 
difference also lies in the emissions themselves. Unlike CO2, which is 

distributed across the ecosystem and has global consequences, black carbon 
emissions in the Arctic exclusively warm the Arctic430. 
 

“Black carbon emissions, as described in the Petition, are “short-lived” in the 

atmosphere, existing for about a week and then settling to the ground, darkening 
snow and ice and increasing their ability to absorb heat and facilitating 

melting”431. 

 
As a result, it is feasible to claim that, in comparison to the Inuit Petition, the 
Athabaskan Petition describes a much closer and more direct link between 
governmental activity and the effect on indigenous people’s rights. It relies on 

a local pollutant that contributes to specific regional warming, which infringes 
on their human rights. Inuit’s case focuses on the world's largest polluter, the 
United States, and claims that it is to blame for the petitioners’ problems. 

 
 

“When comparing the rejected Inuit Petition to the pending Athabaskan 
Petition, it is clear that the Athabaskan Petition provides a stronger, but 

imperfect, connection between the state, climate change, and the violation of 

petitioners’ human rights. The Athabaskan Petition’s assertion that climate 

change violates their right to property is more persuasive than that made by the 
Inuit Petition because of developments in inter-American human rights law. 

The Athabaskans potentially establish a closer causal relationship between state 

action and a rights violation, but holes remain, and the Athabaskan Petition does 

not clearly state that Canadian black carbon emissions cause environmental 
impacts in Canada”432. 
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5.3 New significant developments for climate change litigation in the 

context of human rights  

 

 

What emerged from the analysis carried out until now is that several decades 
ago the phenomenon of climate change was seen and treated as a merely 
environmental or economic issue 433. As noted, however, this has now 
changed. Indeed, recent developments recognize the interconnectedness 

between the human and social dimensions of climate change434. A shift in 
perspective on climate change and human rights is needed in order for these 
to be correlated. 
 

“Thinking about climate change from a human rights perspective is not only a 

fundamental necessity in terms of guiding our international development policy 
framework, it also offers us an opportunity to reappraise the most pressing 

needs of a highly inequitable global society, with greatly differing social, 

environmental and economic levels of development”435.  

The consequences of climate change are often so severe that they affect 
individuals, leading to violations of the human rights of communities and 
populations. The Inuit and Athabaskan Petitions are important examples of 
the real effects of climate change on the Arctic region and its inhabitants. As 
citizens and entire countries become unsatisfied with the pace of decision-
making on climate change issues, the Intergovernmental Panel on Climate 

Change predicts that litigation will become more frequent436. This assessment 
can be supported by the Petitions of the Inuit Circumpolar Conference and the 
Athabaskan Arctic Council. This illustrates the interconnectedness of climate 
change, environmental protection, and human rights, as well as – in this case 
– indigenous peoples and nation-states437. 
As the Inuit Petition has been rejected by the Inter-American Commission on 
Human Rights, all that remains is to place hope in the Athabaskan Petition, 

which, as noted above, has several possibilities for a positive response from 
the Commission. This is certainly also aided by developments that have 
strengthened the theories of the indigenous petitioners. One of the biggest 
developments that brought attention to climate change was certainly the 2015 
Paris Agreement. It constituted the first agreement at the international level 
that explicitly acknowledged the significance of human rights to the 
environment. Indeed, in its preamble it emphasizes that: 
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“Acknowledging that climate change is a common concern of humankind, 

Parties should, when taking action to address climate change, respect, promote 

and consider their respective obligations on human rights, the right to health, 
the rights of indigenous peoples, local communities, migrants, children, persons 

with disabilities and people in vulnerable situations and the right to 

development, as well as gender equality, empowerment of women and 

intergenerational equity […]”438.  

The Paris Agreement, which is a legally binding instrument under the United 
Nations Framework Convention on Climate Change (UNFCCC), includes 
elements for a progressive reduction of global greenhouse gas emissions and 
is based for the first time on common principles that apply to all countries. 
Among these principles is the objective of limiting average global warming to 
below 2°C compared to the pre-industrial period, aiming for a maximum 
temperature increase of 1.5°C. The Agreement also commits all countries, in 

a legally binding form, to present and comment every five years at the 
international level on a national emission reduction target i.e. Nationally 
Determined Contribution (NDC). The achievement of the target is only 
binding from a political point of view, whereas the implementation of national 
measures and the report on the degree of achievement of the targets are legally 
binding, and therefore must be pursued and achieved. It also establishes the 
first rules for defining the reduction targets for individual countries. To date, 
the Paris Agreement provides a critical bridge between today’s policies and 

climate neutrality by the end of the century. 
Two reports on climate change and human rights and the environment were 
released in 2016 and 2019, respectively, by the Special Rapporteur on the 
topic of human rights obligations relating to the enjoyment of a safe, clean, 
healthy, and sustainable environment. Both were specifically related to the 
connection between human rights and environmental change. The Special 
Rapporteur highlights the desperate demand for action to guarantee a safe 

climate for humanity in his report, demonstrating the disastrous impact of the 
current global climate emergency on human rights, as well as the critical role 
of human rights in catalyzing climate change action439. The Special 
Rapporteur then presents practical proposals on how to tackle society’s 
dependence to fossil fuels, accelerate other mitigation initiatives, improve 
adaptation to protect vulnerable people, increase climate finance, fund loss 
and damage, and strengthen UN institutions. Finally, a healthy climate is a 

critical component of the right to a healthy environment and is fundamentally 
necessary for human life and well-being440. 
Another important and decisive step towards the recognition of the effects of 
climate change on human rights has been taken by the Inter-American Court 
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on Human Rights. In 2017, the Court released a crucial advisory opinion on 

the issue discussed, and it acknowledged that environmental conservation and 
the fulfilment of other human rights are inextricably linked, because 
environmental deterioration affects the successful enjoyment of those 
rights441. Human rights, sustainable development, and the environment are all 
interrelated and indivisible, according to the Court, because human rights can 
only be completely realized in an appropriate environment442. The advisory 
opinion then concluded that: “(i) the right to a healthy environment is 

recognized in many human rights systems as a right in itself; simultaneously, 
it is undeniable that (ii) many other human rights are at risk due to 
environmental degradation”443. As a result, it establishes a number of 
environmental standards that States must fulfill in order to satisfy their duty 
to respect and protect fundamental human rights.  
On the question of jurisdiction, particularly extra-territorial jurisdiction, the 
Inter-American Court stated that:  
 

“the exercise of jurisdiction outside the borders of a state under Article 1(1) of 

the American Convention is a special situation to be examined strictly on a case-

by-case basis; however, States have an obligation to use all necessary measures 

to prevent activities conducted on their territory or under their control from 
affecting the rights of individuals, no matter whether or not they are residents 

of the territory of that state”444.  

  

The exercise of jurisdiction, according to the Court, occurs when the state that 
caused the damage exercises effective control over the activities that caused 
the environmental damage and consequently the human rights violation. The 
key concern today is whether the state of origin can effectively manage the 
actions that resulted in transboundary damage. Transboundary human rights 

claims relating to transboundary environmental damage can now be brought 
before the Court or the Inter-American Commission on Human Rights, 
according to this advisory decision445. For instance, in the case of the 
Athabaskan indigenous people’s Petition, it would be difficult for Canada to 
limit control over the actions that cause black carbon emissions. Bearing in 
mind that the Inuit Petition to the Commission in 2005 was denied and 
addressed these very issues, the Court’s advisory opinion has increased the 
principle and authority around issues of climate change and its negative effects 

on the rights of individuals446. It is a vitally important point as it provides the 
Athabaskans, who are still waiting for an acknowledgement of the injury, and 
other indigenous peoples in the future, the opportunity to be supported and 
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joined in the process of reversal that must occur to counter the threat of climate 

change. The Athabaskan Petition’s chances of success have improved as a 
result of these considerations. Of course, it is impossible to predict how the 
advisory opinion will fare in comparison to the Inuit Petition currently before 
the Commission; however, it provides a new opportunity to establish that the 
damage done by black carbon emissions is a human rights violation with an 
extraterritorial dimension447.  
The last development, the most recent, occurred on February 6, 2020, a day in 

which a decision was reached that represents an important milestone for the 
rights of indigenous communities. It was made by the Inter-American Court 
on Human Rights in the case of Lhaka Honhat Association v. Argentina. The 
Lhaka Honhat Association448 requested that the 132 indigenous communities 
that have lived on the land for 400 years be given a unique communal property 
title. The lawsuit was first submitted in 1991, but due to the state’s inability 
to respond, it was taken to the Inter-American Commission on Human Rights 
in 2012449, which found that indigenous groups’ rights have been infringed. 

Argentina did not follow the Commission’s recommendations; thus the 
lawsuit was filed in 2018. The Court recently ruled that indigenous tribes had 
the right to a distinct communal property title for the 400,000 hectares they 
occupy, and it set compliance deadlines450. Argentina also breached a number 
of rights, according to the Court, by failing to develop procedures to protect 
communal property rights, failing to give communities with a legitimate and 
effective title, and failing to effectively consult them. The Court also 

determined that the state had violated the rights to cultural identity, a healthy 
environment, adequate food, and water, thus finding a violation from Article 
26 of the American Convention on Human Rights for the first time in a 
contested case. It states: 

“The States Parties undertake to adopt measures, both internally and through 
international cooperation, especially those of an economic and technical nature, 

with a view to achieving progressively, by legislation or other appropriate 

means, the full realization of the rights implicit in the economic, social, 

educational, scientific, and cultural standards set forth in the Charter of the 
Organization of American States as amended by the Protocol of Buenos 

Aires”451.  

This is the first time the Court has employed Article 26 of the Convention to 
evaluate the right to a healthy environment in a contentious matter, creating a 
significant precedent with this decision. The Court defined rules on the right 
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to a healthy environment, grounded on the approach taken in the 2018 

advisory opinion452. 

 

5.4 Human rights-based approach to climate change: the challenges still 

facing 
 

 
Human rights are a relevant and suitable lens through which the problem of 
devastating implications of climate change on human life453 can be examined. 
It is precisely global warming with its effects that is increasingly observed 
through human rights, as the impacts of its consequences make the two 
spheres increasingly interconnected. It has been possible to observe that the 
interest of the international community towards these issues has developed 
relatively recently, since the Inuit Petition of 2005, which has perhaps 

represented the starting point of all that has followed.  
Climate change and its effects on human rights are being addressed in a variety 
of ways. They range from the rhetorical use of human rights language to 
impose pressure on responsible parties by emphasizing the moral and ethical 
components of rights, to the incorporation of human rights concepts into 
climate change judgments as well as mitigation and adaptation strategies454. 
The examples that have been discussed in this work consider the more 

legalistic approach, which includes claims pursued through frameworks of 
international or national laws with the aim of obtaining recognition of 
responsibility and sometimes reparations for the violations suffered 455. 
Although the claims approach may seem as the most useful one to appeal to, 
the phenomenon of climate change brings with it several difficulties in terms 
of legal frameworks for all those impacted by it. One of these relates primarily 
to “the cumulative and transnational impact of greenhouse gas emissions: the 

impact of a state’s emissions is not limited to the territory of that state but 
contributes to global warming everywhere”456. This factor presents a major 
difficulty for traditional jurisprudence. Typically, the rights and duties of 
citizens must be guaranteed by the state as part of that territory and 
jurisdiction. However, with climate change this is no longer easily possible. 
In addition, past CO2 emissions must be taken into account, i.e. the cumulative 
responsibility of states towards future generations. These issues make climate 
change and actual human rights among the most difficult issue in international 

law that can be addressed today.  
Several cases, both at the national and regional legal level, have been 
conducted to expose the issues of populations related to climate change, in 
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addition to Inuit and Athabaskan. These include Leghari v. Pakistan in 

2015457; Greenpeace Norway and others v. Norway458 in 2018. Some cases, 
such as the Inuit one was not as successful as hoped, while others such as 
Leghari v. Pakistan achieved a favorable outcome. Undoubtedly, the growing 
attention to the issue implies an increasing consideration also from the courts 
or tribunals that have to examine the different cases. However, the greatest 
difficulty lies in the facts of replicating these victories at the international level 
as well. In order to conclude this discussion, it is now necessary to consider 

the difficulties and challenges that a human rights-based approach has in 
pursuing climate change violations. 
In the course of this work, it has been possible to speak of climate change as 
a violation of the human rights of indigenous peoples and individuals more 
generally. However, one of the thorniest issues lies in these questions: “To 
what degree, therefore, can climate change be considered a violation of human 
rights? How can we tell the difference between climate change’s human rights 
consequences and climate change’s human rights violations?”459. It could be 

said that:  

“Legally, climate change no more violates human rights than does a hurricane, 

earthquake, volcanic eruption or meteor impact. Human rights are “human” by 

virtue of not only their victims but also their perpetrators. And they represent 

human rights “violations” only if there is some identifiable duty that some 

identifiable duty-holder has breached”460. 

The key question is whether it is possible to identify a legal obligation that has 
been breached. The definition of human rights duties lies at the heart of this 

debate. Global warming and the resulting climate change phenomena present 
a test case with respect to traditional human rights duties. Taking into account 
that CO2 emissions have been taking place since the industrial revolution, the 
cumulative effect considers that all actions of every state have contributed to 
climate change, and consequently to the resulting rights violations in all parts 
of the globe. It must be considered, however, that international law does not 
“require States to respond to threats to human rights wherever they arise”461. 
But their obligations are limited to the jurisdiction and territory of the state 

itself, never going beyond that. While this helps States in better defining their 
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duties, this approach does not take into account the reality of human rights 

violations from climate change462. 
Another complication related to identifying the “perpetrator” of human rights 
violations relates to the fact that a proportion of GHG emissions are produced 
by non-state actors, primarily private companies and industries. These entities 
are not parties to human rights treaties, nor are they involved in international 
law463. States, in this sense, have the ability to legislate the level of emissions 
of non-state actors, but these remain only contingently committed to human 

rights law464. States, in any event, have an obligation to prevent and repress 
violations by private individuals, on pain of incurring liability. These 
considerations make it difficult to effectively apply human rights legislation 
to climate change. It is critical to be able to clearly identify what obligations 
nations are bound by and how they must be implemented in order to maximize 
the advantages of a human rights-based strategy to climate change. It must be 
feasible to identify a rights holder and a matching duty holder, as well as the 
nature of the duty holder’s responsibilities to the rights holder, in order to 

show a violation of human rights legislation465. 
According to international law, with regard to human rights, there are three 
levels of obligations that states must exercise: duties to respect, protect, and 
fulfill466. The first requirement, the duty to protect human rights, often requires 
a state to refrain from taking any positive action that obstructs the exercise of 
the right in issue. In this sense, there is a negative duty: the need to refrain 
from actions that would infringe on the right467. The responsibility to defend 

human rights, the second degree of obligation, requires a state to take 
proactive measures to avoid human rights violations, whether by non-state 
actors or other external causes. Last but not least, the duty to fulfill obligates 
nations to take efforts to guarantee that all persons have access to their human 
rights. 
When environmental degradation happens on or within a state’s territory, or 
when it is under its control, the content of responsibilities to respect, protect, 

and fulfill human rights in connection to environmental degradation is clearly 
established468. It is unclear whether these obligations extend extraterritorially, 
which might restrict the efficacy of a human rights-based strategy to dealing 
with climate change’s global implications. The broad consensus is that nations 
should not engage in acts or omissions that hurt people and States outside their 
boundaries.  
Because climate change is likely to have a detrimental impact on a wide 
variety of human rights, governments would be required to refrain from 

actions that lead directly to climate change under the responsibility to protect 
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those rights. If all people’s human rights are affected by climate change, at 

least to some extent, then all nations, presumably, have a duty to uphold those 
rights. States are obligated to avoid, or at the very least minimize, CO2 
emissions as part of the obligation to comply. This obligation is commonly 
considered to apply to States’ own activities; thus, it would largely relate to 
assets owned or operated by the state. The responsibility to decrease GHG 
emissions in order to comply with human rights must, however, be balanced 
against other human rights duties. States may claim that a certain level of 

emissions is an unavoidable result of attempts to fulfill other human rights, 
notably economic, social, and cultural rights469. In this scenario, there is a 
possible contradiction between the obligations to respect and implement 
human rights470. Because of this dichotomy, the general need to safeguard 
human rights may not always imply a positive obligation to limit emissions. 
The responsibility to protect is the second degree of duties. According to this, 
nations must safeguard their populations from the effects of climate change, 
which include studying and implementing appropriate adaptation measures 

inside their borders471. States may be required to limit emissions from both 
public and private sources under the duty to defend human rights. In reality, 
this is comparable to the duty to fulfill, but it is founded on the state’s positive 
responsibility to take preventative and protective actions, rather than the 
negative responsibility to refrain from interfering472. Yet, the cumulative 
impact issue is evident here as well: while decreasing emissions inside a state 
has no direct impact on the human rights of that state’s inhabitants, states may 

not be obligated to do so. According to this logic, only the greatest polluters, 
– as China and the United States– would be obligated to decrease their 
emissions, because all other States might argue that lowering their emissions 
would have a minimal impact. 
The last obligation is the duty to fulfill. It in turn can be broken down into 
three other duties: facilitate, promote, and provide human rights473. This is the 
most difficult degree of duty since it demands States to take concrete efforts 

to guarantee that all individuals, at the very least those who live within the 
state’s territory or authority, have access to the entire range of rights. In the 
context of climate change, it is also perhaps the hardest to implement. 
 

“The duty to fulfill requires affirmative action to address the negative effects of 

climate change, primarily through undertaking and sustaining adaptation 

measures that can ensure that people continue to enjoy their human rights in the 

face of climate change”474.  
 

However, placing the responsibility for upholding human rights in the face of 

climate change on the state on whose territory the negative consequences 
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occur raises issues of equity, because many of the governments that will be 

hit hard by the effects do not have the means to adequately address them. One 
example is the entire Sub-Saharan area, which does not have the means to deal 
with the consequences of climate change and will be forced to live with them. 
Furthermore, several of these countries have made little contributions to 
global greenhouse gas emissions. This issue is partially addressed by the 
concept found in international human rights law of ‘progressive 
realization’475. 

Awareness of the advantages and limits of a human rights-based response to 
climate change requires an understanding of the extent to which human rights 
obligations transcend beyond state borders. It exemplifies yet another 
challenge of a human rights-based strategy. As the above analysis 
demonstrates, a state’s duties to respect, defend, and fulfill human rights also 
apply to climate change. They specifically demand States to take adaptation 
measures in order to protect themselves from the negative consequences of 
climate change. States must also take efforts to cut pollution from both public 

and private sources, as well as to cooperate on answers in good faith. They 
must also guarantee that mitigation and adaptation measures have no 
unintended consequences for human rights476. However, in the case of climate 
change, the typical jurisdictional limitations of States’ responsibilities under 
international law restrict the application of human rights. While the reasons 
and consequences of climate change are generally global, human rights law 
only allows for extraterritorial enforcement of human rights obligations in 

restricted instances. According to international law, before a state may be held 
responsible for the international consequences of its acts or omissions, it must 
be proven that the repercussions are the result of some exercise of state 
authority or control.477 This test seems to be easier to prove for transboundary 
pollution, while it appears to be harder for global CO2 emissions, where the 
cumulative effect of many State and non-State actors comes into play478.  
Having shown that climate change has a detrimental impact on persons all 

over the world, a human rights-based approach to environmental concerns 
must be able to resort to human rights legislation that has extraterritorial 
applicability479. Finding methods to broaden human rights responsibilities 
such that they apply extraterritorially appears to be vital. John Knox, a former 
Special Rapporteur on Human Rights and the Environment, addressed this 
problem and proposed two options. One approach could be to build on current 
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human rights law doctrine to create responsibilities for governments that are 

applicable beyond national borders480. The alternative possibility – he 
suggests – is to establish new law based on an international duty to 
collaborate481. Indeed, Knox argues: 
 

“in the human rights context, climate change is probably not best understood as 

a set of simultaneously occurring transboundary harms that should be addressed 
by each state seeking to account for its individual contribution to the effects of 

climate change in every other state in the world”482.  

 

For these considerations, Knox advocates for a new approach to climate 
change and human rights, one built on a responsibility to cooperate 
internationally. While the idea of an international duty to collaborate is 
appealing, there is no legal support for it in human rights law, and it would 
not offer a foundation for expanding existing human rights responsibilities 

beyond their present territorial limitations483. As a result, the extraterritorial 
reach of international human rights responsibilities is restricted. Human rights 
responsibilities will apply if it can be proved that a State has effective control 
over activities or people in another State’s territory. If it can be demonstrated 
that a State’s activities within its own territory create direct injury to people 
in another State, that government will be held liable. When the link between 
action and consequence is more lenient, and especially when the repercussions 
are the cumulative product of the acts of many States, establishing 

responsibilities and accountability becomes more difficult484. 

 
 

Concluding remarks  

 

 

The process of recognizing climate change as linked to human rights issues 

became increasingly important after 2005. The Human Rights Council 
Resolutions of 2009 and 2011 are examples of this evolution. The first one 
analyzes the issues of climate change related impact. It shows that there are 
two ways to address the matter: mitigation and adaptation. The first requires 
a reduction in greenhouse gas emissions in order to combat – though not 
eliminate – climate change. Adaptation involves enhancing the ability of 
individuals to adjust to the new climate reality ahead. The Resolution also 

recognizes how those who suffer most are the vulnerable people, including 
indigenous communities. The 2011 Resolution only confirms what was 
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outlined in the 2009 Resolution. In it, however, the necessity and the will to 

agree in an international seminar is sanctioned, in order to spread even more 
awareness about climate change and its negative impact on human rights. 
The Petition brought in 2013 by the Athabaskan indigenous people denounces 
Canada, which through its black carbon emissions, has violated the right to 
preserve the health, livelihoods, property and culture of the Arctic people. It 
also accuses the North American State of having failed to preserve the 
environment, according to the precautionary principle. The problems, 

however, with these Petitions lie in the several challenges revolving around 
the concepts of causality, cross-temporality, and extraterritoriality. Because 
of these factors, it becomes difficult to accuse a State and the emissions it 
emits of violating human rights. Although the Petitions of the Inuit and the 
Athabaskan people are quite similar in their demands, in the characteristics of 
the people and in those of the accused countries, they differ for many other 
reasons that explain why the 2013 Petition has not yet been “trashed” by the 
Inter-American Commission. It is possible to argue that the Athabaskan 

Petition depicts a much tighter and more direct relationship between 
governmental activities and the impact on indigenous people’s rights. It is 
based on a local pollutant that violates their human rights. The petitioners’ 
concern, according to the Inuit, is caused by the world’s greatest polluter, the 
United States. 
According to developments since 2013, climate change litigations involving 
human rights will tend to increase over the years, as the effects of global 

warming – if emissions are not mitigated – will be felt more keenly by the 
most vulnerable individuals. For this reason, the Paris Agreement was born 
with the aim of representing a fundamental bridge between current 
environmental policies and future climate change neutrality. The advisory 
opinion of the Inter-American Court on Human Rights has only confirmed the 
most topical issue of today: global warming is a human rights issue. And it 
did so by arguing that the rights of the individual along with sustainable 

development and the environment must be treated as interrelated and 
indivisible, in order for a solution to be found. Finally, the 2020 case brought 
by the Lhaka Honhat Association against Argentina has finally stirred the 
waters on developments in the issue. For the first time, it has been recognized 
that a State has violated an Article of the American Convention – the Article 
on the right to a healthy environment – in litigation. The creation of this legal 
precedent will set the stage for new developments. 
The human rights-based approach, however, presents many difficulties. The 

first concerns the greenhouse gas emissions produced by different countries 
and the impact that these have on human rights. Emissions have the 
characteristic of being cumulative and transnational, that is, they accumulate 
over time and have impacts beyond the territory of the emitting State. Another 
issue concerns quantity. The most industrialized countries, such as China and 
the US, emit the most CO2. The poorest countries produce less. Thus, there is 
a problem of emissions’ accountability. It would be unfair to require less 

industrialized countries to decrease. From here also follows the problem of 
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identification of the perpetrator, State and non-State, and how to define the 

legal obligations to be paid. The three levels of human rights obligations – 
respect, protect, fulfill – are intended to push States to take measures for 
adaptation and mitigation to counter the effects of climate change on human 
rights. But States can only act within the jurisdiction of their own territory and 
not beyond. The difficulties of the human rights-based approach at the 
moment are too deep to solve in a successful and satisfactory way the 
litigations observed. 
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Conclusions 

 

The goal of this work was to provide a broad and accurate view of the issues 
surrounding the lives of indigenous peoples, the violations of their human 
rights, and the threat of climate change.  
Indigenous communities, non-dominant subjects within society, define 
themselves as different and unique from the standards imposed by the latter 

because they live with a pre-colonial and pre-invasion heritage. The desire of 
indigenous peoples for self-determination stems from a historical connotation 
rooted in the colonial experience of Europeans. The colonial period defined 
the vision of Westerners towards indigenous communities. The historical 
experience describes today’s inequalities and deep discrimination against 
these peoples: the past is reflected in modern dynamics. To date, indigenous 
populations struggle to maintain and preserve their identity – built on a special 

relationship with the land defined as ancestral – in order to pass it on to future 
generations who will have the opportunity to live with the same cultural, social 
and legal structures485. These characteristic aspects of indigenous 
communities have, over time, legitimized the construction of particular social, 
political and economic organizations, while at the same time building forms 
of international aggregation. This has contributed to the creation of a strong 
cultural identity, which is perhaps the most deeply rooted peculiarity of 
indigenous peoples.  

The cultural richness of indigenous peoples is one of their most important 
qualities, as it contributes to the stability of many elements of human social 
existence. Culture and identity are two notions that are linked, yet separate. 
Future generations of indigenous groups, who will face prejudice and 
persecution as they do now, will require the development of a strong and 
stable cultural identity. Indigenous people, through their culture, are able to 
situate themselves within a group, resulting in a shared meaning and social 

connection. Indigenous identity can only be sustained if there is a strong sense 
of culture within it, as cultural traditions are the soul of Indigenous 
communities. The components that the land, the territory and the natural riches 
offer, on the other hand, provide these populations with a rare spirituality. 
Because all indigenous lives are heavily reliant on activities connected to the 
land, its preservation is essential. 
The indigenous Arctic Inuit people was examined as a specific case in order 

to better comprehend these notions. This community’s culture, which is built 
on customs and traditional activities including communal hunting, nomadism, 
and connection to nature, gives them a strong sense of identity. Despite this, 
it has been shown that these activities are becoming increasingly difficult 
owing to substantial changes in the Arctic region as a result of climate change 
in recent years. Because of this, the Inuit filled a Petition against the US, which 
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has affected the indigenous population’s well-being as a result of massive 

carbon emissions, resulting in a violation of their basic human rights. 
The major aims of the Inuit Circumpolar Conference’s Petition against the US 
were to raise awareness about the situation of the Inuit in the Arctic while also 
educating and urging the US to alter its dangerous climate policies. 
Simultaneously, the objective was to impose meaningful limits on greenhouse 
gas emissions and develop a strategy to safeguard indigenous peoples from 
the consequences of climate change. Such phenomenon has been shown to 

have major implications in the Arctic, where the impacts appear to be twice 
as severe as elsewhere. The United States is a crucial player in this dynamic 
since it was the world’s greatest CO2 emitter at the time, accounting for around 
20% of total worldwide emissions. Many things have changed since 2005, but 
George W. Bush’s government was well aware of its harmful and worsening 
actions in the Arctic, particularly with the Inuit. The US was judged to have 
pursued inappropriate and harmful measures in response to the phenomena of 
climate change. As a result, rejecting the Kyoto Protocol and raising emissions 

by 13% indicated a refusal to deal with global warming.  
The right to enjoy the benefits of culture, the right to subsistence, and the right 
to life are the three violations that were considered and presented to the Inter-
American Commission. It is possible to say that without the first two, namely 
culture and food to be able to survive, the right to life cannot be guaranteed in 
any way. The degradation of the ecosystem is leading to the inability of the 
Inuit to adapt to a new and changing environment. This is irreconcilable with 

the right to life and the right to be recognized as human beings. 
The Petition has been the springboard for human rights litigations that trace 
human rights violations back to a State’s greenhouse gas emissions. Although 
the Inuit Petition was ruled inadmissible by the IAHRC it raised awareness 
and highlighted how climate change is closer to humans than previously 
thought. 
The process of recognizing climate change as linked to human rights issues 

has become increasingly important after 2005. The Petition led by the 
indigenous Arctic Athabaskan people in 2013 confirms this claim. Here the 
accused State is Canada which, with its black carbon emissions, has violated 
the right to preserve the health, livelihoods, property and culture of the Arctic 
community. The issues that reside in these Petitions, however, are the 
challenges that revolve around the concepts of causality, ‘intertemporality’, 
and extraterritoriality between the accused country and the reported rights 
violations. Because of these factors, it becomes complicated within human 

rights litigations to accuse a State and the greenhouse gas emissions it emits 
of violating human rights. 
The human rights-based approach in litigations presents many difficulties. 
The first concerns the greenhouse gas emissions produced by different 
countries and the impact that these have on human rights. Emissions have the 
characteristic of being cumulative and transnational, that is, they accumulate 
over time and have impacts beyond the territory of the emitting State.  
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Another issue concerns quantity. The most industrialized countries, such as 

China and the US, emit the most CO2. The poorest countries produce less, 
since they have lower levels of industrialization. There is a problem of 
emissions’ accountability. It would be unfair to require less industrialized 
countries to decrease. From here also follows the problem of identification of 
the perpetrator, State and non-State, and how to define the legal obligations to 
be paid. The three levels of human rights obligations – respect, protect, fulfill 
– are intended to push States to take measures for adaptation and mitigation 

to counter the effects of climate change on human rights. But States can only 
act within the jurisdiction of their own territory and not beyond. The 
difficulties with the human rights approach at present appear to be too 
profound for observed human rights disputes to be resolved effectively and 
satisfactorily.  
According to developments since 2013, climate change controversies 
involving human rights will tend to increase over the years, as the effects of 
global warming will be felt more acutely by the most vulnerable individuals. 

Climate change is the defining crisis of our time, and its effects especially 
touch the world’s most defenseless people. Indigenous and tribal communities 
are at the top of this list. Although they are the most exposed to global 
warming, they are paradoxically the least likely to contribute to it. They live 
in areas where climate change has the greatest impact, and their livelihoods 
and lifestyles are heavily reliant on the natural environment. The land and the 
territory are the custodians of the past, of the present, but above all of the 

future. Without these there is no sense of existence of indigenous culture and 
spiritual life, and therefore of the indigenous peoples themselves. As a result, 
indigenous peoples must play a central role in the battle against global 
warming. They are the most powerful stewards of the natural world; they have 
a unique understanding of their surroundings. Despite this, their voices are 
drowned out or marginalized. 
On August 9, 2021 on the occasion of the International Day of the World’s 

Indigenous Peoples, the United Nations Framework Convention on Climate 
Change (UNFCCC) took the opportunity to highlight the essential 
contribution made by indigenous peoples to the fight against climate change 
and its impacts. The UN climate agency stressed that despite making up fewer 
than 5% of the global population, indigenous communities help protect 80% 
of the world’s biodiversity and hold many of the answers to the climate 
problem486. For this very reason, UNFCCC Executive Secretary Patricia 
Espinosa highlighted that: “Indigenous peoples must be part of the solution to 

climate change. This is because they have the traditional knowledge of their 
ancestors. The important value of that knowledge simply cannot – and should 
not – be underestimated”487.  
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Respecting the rights of indigenous peoples and strengthening their 

participation in climate policy is critical to achieving the Paris Agreement’s 
goals of limiting global temperature increase to 1.5°C above pre-industrial 
levels and promoting climate resilience. The Intergovernmental Panel on 
Climate Change’s most recent report, released in August 2021, speaks clearly: 
while some impacts, such as rising sea levels, are irreversible, it is still 
possible to reverse the trend by lowering carbon dioxide emissions. Solving 
the climate crisis and preventing it from affecting individual human rights is 

not only an issue for indigenous peoples; it is a problem that affects all of us, 
individually.  
Addressing the problem of the rights of indigenous peoples is to come to terms 
with the deepest and most unresolved human contradictions. It is to 
contemplate man’s eternal battle with nature, the failures of peace strategies, 
and the difficulty to create equitable societies in which human, technical, and 
scientific development does not exclude growing segments of the population 
from well-being and enjoyment488. Indigenous peoples’ identity and sense of 

progress may hold the key to addressing climate change and the 
accompanying human rights violations. Aware of the fact that they are going 
through a time that is not at all immobile and full of transformations, they have 
chosen not to renounce to their identity. Change includes the idea of 
development, because, like any other people on earth, indigenous peoples 
aspire, as much as we do, to improve their living conditions without altering 
the balance of the land and the environment489. Perhaps the real solution to 

climate change, human rights, and injustice lies not in the capacity to move 
forward, but in the capacity to know how to move back. 
 
 
 
 

 

 
 

 

 

 

 

 

 

 

 

 

                                                           
488 MORESCO FORNASIER (2013:7).  
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Summary 

 
 
This thesis seeks to research indigenous peoples, with a special focus on those 
in the Arctic, and the influence that climate change – whose effects are 
becoming increasingly visible and obvious – has on their ability to exercise 
their human rights. Millions of people are already suffering as a result of 
climate change’s devastating impacts. Global warming and its consequences 

are now generally recognized, and with it comes concern about the damage it 
is causing and will continue to do to human rights, exacerbating existing 
inequalities. Its consequences will progressively increase, causing significant 
suffering for present and future generations. 
Indigenous communities, non-dominant subjects within the society, self-
define themselves as different and unique from the standards imposed by the 
same, because they live with the pre-colonial and pre-invasion heritage. They 

are now struggling to retain and preserve their identity, which is based on a 
particular link with ancestral land, in order to pass it on to future generations 
who will be able to experience the same cultural, social, and legal frameworks. 
These characteristic aspects of indigenous communities have, over time, 
legitimized the construction of particular social, political and economic 
organizations, while at the same time building forms of international 
aggregation. This has contributed to the creation of a strong cultural identity, 

which is perhaps the most deeply rooted peculiarity of indigenous peoples.  
Globalization can be considered today as the greatest challenge that such 
communities face, so that their peculiar identities, languages, traditions and 
ways of life can survive what are “normal” standards of living. The 
complexities surrounding the figure of indigenous peoples are also reflected 
in the difficulty for the international community to adopt an unambiguous 
definition of them. It was possible to observe three of the main definitions: the 
independent definition by the expert Martinez Cobo, that provided by the 

World Bank, and finally that given by the International Labor Organization 
Convention No. 169. What emerged from studying all three definitions is that 
the only one that comes from a legally binding instrument is the one provided 
by C169. The first is historical continuity with the groups present at the time 
of colonization; the second is the presence of traditional institutions, which 
heavily implies the presence of modern State structures; the third is diversity, 
which distinguishes them from other peoples; and the fourth is historical 

continuity as a desire to preserve indigenous peoples’ identities into the 
future490. The right to self-determination by indigenous peoples descends from 
a historical connotation that is based on the roots of the colonial experience of 
Europeans. The colonial period has defined the vision of westerns towards 
indigenous communities, going to delineate what are the characteristics so 
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peculiar that still define them today. Already at the time of the Greeks, the 

natives were nicknamed barbaros, and then followed with the Church and the 
Popes claimed to have control over all those lands inhabited by non-believers. 
From there began the process of expropriation and exploitation of indigenous 
lands. The historical colonial experience today defines the inequalities and 
deep discrimination against indigenous peoples. The processes of 
colonization, which occurred in all parts of the world, from America to the 
Arctic region, are the result of struggles for independence from European 

monarchies, which, however, did not want to come to terms with the historical 
roots of the land and indigenous past. The past is reflected in modern 
dynamics; not much has changed since colonial times. One of the central 
characteristics of indigenous peoples is the cultural richness that contributes 
to the stability of many aspects of human social existence of indigenous 
people. Culture and identity are two closely related, if distinct, concepts. The 
creation of a strong and solid cultural identity is necessary for future 
generations of indigenous communities, who will have to deal, as now, with 

prejudice and discrimination. Indigenous individuals, through their culture, 
are able to contextualize themselves within a community, thus creating a 
common meaning and social connection. Indigenous identity is only solid 
because at its foundation is a powerful sense of culture. On the other hand, the 
elements of the land, the territory and the natural resources it offers give this 
population an uncommon spirituality. Indeed, the use of the land is based on 
strategies and techniques rooted in a millenary, almost mystical knowledge. 

The life of all individuals strongly depends on activities related to the land, 
for this reason it is necessary to preserve it. The land and the territory are the 
custodians of the past, of the present, but above all of the future. Without these 
there is no sense of existence of indigenous culture and spiritual life, and 
therefore the indigenous peoples themselves. 
Researching and analyzing sources of law that apply to indigenous peoples 
and safeguard their fundamental rights were the second step performed in this 

work. Within the Inter-American System for the promotion and protection of 
human rights there are two main legal instruments: the American Declaration 
of the Rights and Duties of Man and the American Convention on Human 
Rights. Both turn their attention to the indigenous peoples even though they 
do so through general provisions. Both are not legally binding instruments, 
but the provisions they contain have the objective of protecting the individual 
rights and collective interests of indigenous peoples, through the protection of 
property, the right to the preservation of culture, the right to land and territory. 

The ILO Convention No. 169 represents the most important and 
comprehensive binding international instrument for the protection of 
indigenous peoples. If on the one hand it is necessary to underline, as a 
negative note, the fact that indigenous representatives were not involved in 
the process of drafting the Convention of 1989, it is necessary to value the 
evolution that this treaty has represented in the affirmation of the rights of 
these peoples and the positive influence it has had on subsequent international 

legislation on the subject, as well as in the national laws of the State’s parties. 
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ILO Convention No. 169 introduces the criterion of self-identification to 

establish the subjects who will benefit from the rights recognized in it. For the 
first time the term ‘peoples’ is used in relation to indigenous peoples, 
emphasizing the distinct cultural and social identity in the national context of 
belonging. The transversal principles affirmed by the Convention of 1989 are 
those of consultation and participation of indigenous subjects, through their 
own institutions, in all matters affecting them. On this occasion, the ILO 
declares itself not competent to define the right of self-determination of 

indigenous peoples: a very precise choice aimed at avoiding that a provision 
of such scope could discourage States to ratify the treaty. Following a similar 
logic, the term ‘land’ is used in the text of the Convention, instead of 
‘territory’, since some States, in their constitutions, refer to it only in relation 
to the national territory. The right to traditionally occupied land is therefore 
affirmed in the ILO Convention No. 169, without specific definitions 
regarding the elements ‘space’ and ‘time’, necessary to establish the 
parameters of reference of this right, in relation to which a margin of 

discretion is left to the States parties, when they will have to establish effective 
mechanisms for delimitation of indigenous areas within their borders. The 
ownership of land, in its collective dimension, is considered by the ILO, in 
several recommendations to States parties, essential to ensure the survival and 
avoid the dismemberment of indigenous communities. Having established the 
right of ownership over traditionally occupied lands, ILO Convention No. 169 
also specifies that indigenous peoples should be able to participate in the 

management of natural resources present in the areas in question. The ILO has 
had to ensure in many States that indigenous communities are involved in 
decision-making processes related to the use of natural resources, so that the 
fundamental rights of individuals are not violated, and they are not excluded 
from the proceeds of operations. While it is true that the parameters for the 
protection of indigenous rights established in the ILO are particularly cutting 
edge and comprehensive, it should also be noted that the limitation of the ILO 

Conventions in question is that they have only been ratified by a minority of 
States.  
The international community has brought together numerous principles of 
guarantee for indigenous peoples, which have emerged over the last sixty 
years, in the United Nations Declaration of the Rights of Indigenous Peoples, 
a declaration of a “restorative” nature, which aims to establish at least some 
benchmarks at the universal level, not being a legally binding instrument. The 
rights established by UNDRIP seem to want to pick up the threads of 

indigenous issues, starting from the very beginning, guaranteeing the right to 
self-determination, autonomy, the right to land, ancestral territories and 
natural resources, also establishing a broad protection of cultural diversity. 
Within the United Nations, various mechanisms have also been created to 
oversee the rights of indigenous peoples, and agencies will have to operate in 
different countries according to the spirit of UNDRIP. It is considered the 
most important international recognition of the rights of indigenous peoples. 

It incorporates normative advances that have evolved over the past three 
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decades based on existing international human rights sources. The Declaration 

represents a fundamental instrument of international law, as it gives 
recognition to a series of collective rights that provide an important form of 
legal protection for indigenous peoples. The UNDRIP, after nearly 25 years 
of negotiations, was adopted on September 13, 2007 through the General 
Assembly Resolution No. 61/295. It was approved by 143 votes, with 4 
against (Australia, Canada, New Zealand and the United States) and 11 
abstentions. The four opposing States were contrasting to some specific 

articles such as those on land rights and natural resources (Art. 26), on self-
determination (Art. 3) and on the right to consultation and consent (Art. 19). 
A fundamental thematic area of interest to the UNDRIP is that of the right to 
land. The guarantee of this right, one of the workhorses of indigenous peoples, 
is seen as a fundamental prerequisite for the realization of all the others found 
within UNDRIP, in light of the strong cultural and spiritual ties that bind 
indigenous peoples to their ancestral territories, vital to their survival and 
development. There is a need to emphasize that the rights to land and natural 

resources of indigenous peoples have always created economic and political 
debates between States and private actors. This has meant that the recognition 
of these rights has often been obstructed. Over time, indigenous peoples have 
seen their rights to land recognized by the international community, both 
through the jurisprudence of human rights courts and in specific treaties 
protecting these communities. Land and territories have a material, cultural 
and spiritual dimension that is extremely representative for indigenous 

peoples. For this reason, they are fundamental to their existence and identity, 
given that over the centuries they have evolved in harmony with the specific 
ecosystem of which they feel part. The same principle applies to the 
management of natural resources present on the surface and in the subsoil of 
the areas in which they live, resources that they have been able to use 
sustainably for millennia and which are currently threatened by the processes 
of change and modernization491. In addition, the concept of cultural diversity 

permeates the whole UNDRIP as a fundamental prerequisite for the 
recognition of the rights of peoples who have maintained and developed a way 
of life, traditions, language and social principles different from the currently 
dominant culture in the countries to which they belong. Culture, according to 
the indigenous holistic conception, broadly encompasses all aspects of life, 
and the right to culture should protect knowledge, art, literature, philosophy, 
science, values, laws, customs and traditions492.  
Another legal tool that protects indigenous rights is the American Declaration 

on the Rights of Indigenous Peoples. On June 15, 2016, the General Assembly 
of the Organization of American States adopted the American Declaration 
during its 46th working session. After about 20 years of waiting, it was possible 
to obtain protection for all individuals in the Americas who identify as 
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indigenous. Despite this great step forward, its nature remains that of a 

declaration and therefore not binding on States. For the inter-American system 
of protection of human rights, the rights of indigenous and tribal peoples 
represent an element of great importance and interest. The Declaration 
contains forty-one provisions divided into six sections and it is applied to the 
indigenous people of the Americas, as stated in Article I. paragraph 1. It 
recognizes the fundamental right of indigenous peoples to self-determination 
(Art. III) and the right to their ancestral territories (Art. XXV). It also 

enshrines the right of indigenous peoples to be protected from genocide (Art. 
XI) and other forms of assimilation (Art. X), prohibits racial discrimination, 
intolerance and violence. The Declaration, which is based on the recognition 
of the right to self-identification, also promotes respect, development and 
strengthening of indigenous cultures, traditions, lifestyles and languages (Art. 
XIII and XIV) and recognizes the right of such peoples to education or to have 
access to education in their own language and culture (art. XV). It also 
protects, among others, the fundamental rights to indigenous health and a 

healthy environment (Art. XVIII and XIX) and the right to gender equality for 
indigenous women. The Declaration is particularly innovative compared to 
other international legal instruments. Although it represents a regional 
instrument, it is the first to recognize the right of indigenous peoples and 
communities in voluntary isolation or initial contact to remain in that 
condition and to live freely, according to their culture and worldview493. 
Having observed developments regarding the rights of indigenous peoples 

within various conventions and declarations, which have emphasized the 
importance of protecting these particular communities and the rights they need 
to be safeguarded, it is now necessary to detect, for the purposes of this 
research, an instrument that belongs specifically to the Arctic States. These 
are Canada, Denmark, Finland, Iceland, Norway, the Russian Federation, 
Sweden and the United States of America. On September 19, 1996, through 
the Ottawa Declaration, the aforementioned Arctic States established the 

Arctic Council. This forum aims to advance the level of cooperation, 
coordination, and interaction among the eight States, through the proactive 
participation of Arctic indigenous peoples and all its citizens on the most 
difficult issues494. It was created to ensure that there would be a mechanism in 
place to address the difficulties and challenges of the Arctic peoples, with a 
focus on climate change in the Arctic environment and sustainable 
development as a means to improve the economic, social, and cultural well-
being of the North495. The primary purpose of its establishment sees its origin 

in the desire for a better and efficient management of the Arctic, a region that 
due to climate change and its causes has had serious consequences on the life 
of the area and its indigenous communities. The permanent participation of 
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the indigenous component within the Arctic Council is evidence that the 

Arctic States recognize the importance of indigenous peoples in arriving at the 
best possible management of the climate emergency in the Arctic region. 
The indigenous population featured in this work is the Arctic Inuit. The Inuit 
people, whose name in the local language, Inuktitut, means “the people”, 
describe an indigenous group whose language and culture is descended from 
the Thule496 – named for the place where the culture was discovered in 
Greenland – and Dorset peoples of the Arctic, who settled about 1000-1600 

years ago, when the development of whaling techniques began to allow 
survival in the cramped climates of the Arctic497. The Inuit people have relied 
on the historical legacy of the earliest indigenous peoples to establish in the 
Arctic circumpolar region for their existence and survival. The Inuit have 
survived for thousands of years by adapting to the severe living conditions of 
the Arctic. For the Inuit, as for most indigenous peoples, hunting is the major 
source of livelihood. Inuit feed primarily on whales, seals, caribou, Arctic 
hares, berries and fish. Hunting activity represents also the cultural activity 

which, since the beginning, is passed on to young people. As time has 
progressed, the Inuit have developed new strategies in hunting, with for 
instance, the use of rifles and motorboats, which ensure a successful hunt. 
Through the oral tradition and the study of the practice by hunters, it has been 
possible to maximize hunting and ensure a good harvest to the populations, 
which have also learned to deal sustainably with the animals and plant 
populations.  

Even when the first European settlers came in the late 1500s, Inuit were forced 
to adjust as a result of the arrival of new and diverse technology. Despite their 
first encounter with colonists, the Inuit have preserved traditional cultural and 
land traditions such as hunting sharing, nomadism, and connection to nature. 
The first is founded on a sense of responsibility and solidarity with the 
community, as well as social ties with animals and the environment. The core 
of Inuit culture is the transfer of these ideals through oral transmission. 

Indigenous peoples, such as the Inuit, have seen significant changes in recent 
years, largely as a result of the detrimental effects of climate change. It is this 
because that has prompted the Inuit to spearhead a Petition to the Inter-
American Commission on Human Rights against the United States, which has 
harmed the indigenous population’s wellbeing as a result of huge carbon 
emissions, resulting in infringement of their basic human rights. 
The major aims of the Inuit Circumpolar Conference’s Petition of 2005 
against the US were to raise awareness about the situation of the Inuit in the 

Arctic while also educating and urging the US to alter its dangerous climate 
policies. Simultaneously, the objective was to impose meaningful limits on 
greenhouse gas emissions and develop a strategy to safeguard indigenous 
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peoples from the consequences of climate change. It has been shown to have 

major implications in the Arctic, where the impacts appear to be twice as 
severe as elsewhere.  
Greenhouse gas emissions have risen inexorably since the industrial 
revolution at the end of the 18th century, owing principally to the increasing 
combustion of fossil fuels for energy and industrial operations. The effects 
that global warming is bringing are there for all to see. Those occurring in the 
Arctic are those described within the content of the Petition: melting ice and 

permafrost, rising sea levels, and all the consequences that follow. According 
to the Intergovernmental Panel on Climate Change’s 2001 report, the 
temperature has risen by 0.6°C since the industrial revolution, resulting in an 
8% reduction in ice until 2004; a 1.0 mm annual rise in sea level; and changes 
in the behavior and habits of 61% of Arctic animals. The most current 
Intergovernmental Panel on Climate Change Report, published in 2021, 
maintains this pattern: while certain impacts, like as rising sea levels, are 
irreversible, it is still feasible to reverse the trend by lowering carbon dioxide 

emissions.  
The United States is a crucial player in this dynamic since it was the world’s 
greatest CO2 emitter at the time, accounting for around 20% of total 
worldwide emissions. Many things have changed since 2005, but George W. 
Bush’s government was well aware of its harmful and worsening actions in 
the Arctic, particularly with the Inuit. Although the government established a 
target of decreasing US emissions “intensity” by 18%, it was far from met. 

The US was judged to have pursued inappropriate and harmful measures in 
response to the phenomena of climate change. As a result, rejecting the Kyoto 
Protocol and raising emissions by 13% indicated a refusal to deal with climate 
change. The right to enjoy the advantages of culture is the first of the 
numerous rights infringed by climate change. Culture presents itself in a 
variety of ways, according to the findings. One of these is the Inuit’s and 
indigenous peoples’ affinity to the land, which gives rise to traditions, 

customs, and ways of life. The American Declaration, as well as other sources 
of international law, protect the Inuit’s human right to profit from their unique 
culture. The right to food is also in the list of rights that have been violated. It 
is mostly apparent in the Inuit’s failure to discover a method of survival. 
Subsistence activities such as fishing, and hunting will no longer be possible 
if the terrain changes. If the first two rights are infringed, it is impossible to 
secure the right to life. Degradation of the ecosystem can lead to indigenous 
peoples’ inability to adapt to a new and constantly changing environment, as 

well as physical and mental illness and suffering. This is irreconcilable with 
the right to life and the right to be recognized as human beings. The Petition 
revealed to be an early effort in explicitly connecting climate and human rights 
problems in an international arena. Although it did not achieve much in terms 
of practical results, it raised awareness and highlighted how climate change is 
closer to humans than previously thought. 
After 2005, the process of identifying climate change as a human rights issue 

became more essential . This development may be seen in the 2009 and 2011 
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Human Rights Council Resolutions. The first examines the concerns of 

climate change’s consequences. It demonstrates that there are two options for 
dealing with the problem: mitigation and adaptation. To counteract – but not 
eradicate – climate change, the first needs a reduction in greenhouse gas 
emissions. Individuals' capacity to acclimatize to the changing climate reality 
is improved by adaptation. The Resolution also emphasizes that the most 
vulnerable people, particularly indigenous populations, are the ones that suffer 
the most. The 2011 Resolution just restates what the 2009 Resolution stated. 

However, it sanctioned the need and desire to convene a worldwide 
symposium in order to raise even more awareness about climate change and 
its detrimental impact on human rights.  
A similar example of a Petition to that of the Inuit, is that of the indigenous 
Athabaskan people. This appealed in 2013 accusing Canada of violating the 
right to protect the health, livelihoods, property and culture of the Arctic 
people by emitting black carbon. It accuses the North American state of failing 
to follow the precautionary principle in protecting the environment. The issues 

with these Petitions, on the other hand, revolve on various obstacles including 
the ideas of causality, cross-temporality, and extraterritoriality. As a result of 
these circumstances, accusing a State and the emissions it produces of 
breaching human rights becomes more difficult. Although the requests of the 
Inuit and the Athabaskan peoples are quite similar, as are the features of the 
people and the accused nations, they differ for a variety of other reasons, 
which explains why the 2013 Petition has yet to be “trashed” by the Inter-

American Commission. The Athabaskan petitioners’ choice to focus on black 
carbon as a cause of climate change differs from the argument brought 
forward by the Inuit. For while the former focus on regional pollution, the 
latter sue total U.S. CO2 emissions by stressing “anthropogenic carbon dioxide 
as the main driver of climate change”498. Inuit blamed violations of their 
human rights on global cumulative emissions, citing the United States because 
at the time, in 2005, it represented the largest contributor to carbon dioxide 

emissions in the world, and because the George W. Bush administration did 
not cooperate to take action against the phenomenon499. This was a key 
weakness of the Inuit Petition’s strategy, which could not link specific United 
States’ emissions to rights abuses in the Inuit community. Instead, US 
emissions, being meaningful, could only be described as contributing to global 
climate change. While for the Athabaskans the issue is different. They focused 
on the exploitation of black carbon and Canadian emissions, which according 
to the indigenous people, have damaged their way of life and environment. 

The difference also lies in the emissions themselves. Unlike CO2, which is 
distributed across the ecosystem and has global consequences, black carbon 
emissions in the Arctic exclusively warm the Arctic500. It is conceivable to 
claim that the Athabaskan Petition illustrates a far closer and more direct link 
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between government actions and indigenous people’s rights. It is based on a 

local contaminant that infringes on their civil liberties. According to the Inuit, 
the world’s largest polluter, the United States, is the source of the petitioners’ 
worry.  
Climate change lawsuits including human rights have been on the rise since 
2013, since the impacts of global warming – if emissions are not reduced – 
will be felt more acutely by the most disadvantaged people. As a result, the 
Paris Agreement was conceived with the goal of serving as a crucial link 

between current environmental measures and future climate change neutrality. 
The Inter-American Court on Human Rights’ advisory decision has merely 
reaffirmed the most pressing issue of the day: global warming is a human 
rights concern. And it did so by arguing that, in order to find a solution, 
individual rights, sustainable development, and the environment must all be 
viewed as interconnected and indivisible. Finally, the Lhaka Honhat 
Association’s lawsuit against Argentina, filed in 2020, has sparked new 
interest in the subject. In litigation, it was acknowledged for the first time that 

a State had breached an Article of the American Convention i.e. the Article 
on the right to a healthy environment. The establishment of this legal 
precedent will pave the way for further advancements in the future. The 
human rights-based approach, on the other hand, is fraught with problems. 
The first is concerned with different countries’ greenhouse gas emissions and 
their effects on human rights. Emissions are cumulative and transnational in 
nature, meaning they build up over time and have an influence beyond the 

borders of the emitting country. Another point to consider is quantity. CO2 
emissions are highest in the most industrialized countries, such as China and 
the United States. The poorest countries generate the least amount of goods. 
As a result, there is an issue with emissions accountability. It would be unjust 
to expect less industrialized countries to reduce their output. From here, the 
issue of identifying the culprit, both State and non-State, as well as how to 
define the legal responsibilities to be paid, arises. The three tiers of human 

rights duties – respect, protect, and fulfill – are designed to encourage nations 
to implement adaptation and mitigation measures in order to mitigate the 
consequences of climate change on human rights. States, on the other hand, 
can only operate inside their own territorial jurisdiction. The challenges of a 
human rights-based strategy are now too great to resolve the litigations in an 
effective and satisfying manner. 
On August 9, 2021 on the occasion of the International Day of the World’s 
Indigenous Peoples, the United Nations Framework Convention on Climate 

Change (UNFCCC) took the opportunity to highlight the essential 
contribution made by indigenous peoples to the fight against climate change 
and its impacts. The UN climate agency stressed that despite making up fewer 
than 5% of the global population, indigenous communities help protect 80% 
of the world’s biodiversity and hold many of the answers to the climate 
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problem501. For this very reason, UNFCCC Executive Secretary Patricia 

Espinosa highlighted that: “Indigenous peoples must be part of the solution to 
climate change. This is because they have the traditional knowledge of their 
ancestors. The important value of that knowledge simply cannot – and should 
not – be underestimated”502.  
Addressing the issue of indigenous peoples’ rights requires confronting the 
deepest and most unresolved human conflicts. It is to ponder man’s unending 
fight with nature, the failures of peace methods, and the challenge of 

constructing fair societies in which human, technological, and scientific 
progress does not exclude expanding parts of the population from happiness 
and satisfaction. The identity and feeling of development of indigenous 
peoples may hold the answer to tackling climate change and the resulting 
human rights violations. They have decided not to surrender their identity, 
despite the fact that they are living in a period that is not at all immobile and 
full of alterations. Change involves the concept of development, because 
indigenous peoples, like any other people on the planet, want to enhance their 

living conditions without disrupting the natural balance of the land and 
environment. Perhaps the actual solution to climate change, human rights, and 
injustice is the ability to know how to go backwards rather than forwards. 
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