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 Introduction 

The concept of abuse of law is used to describe an altered use of an individual’s rights, with the 

ultimate intent to pursue other objectives, different than the ones which are deemed to be comprised within 

the law or the contract. In fact, under some circumstances, the rightful owner of a right may be deemed to 

have exceeded certain limits, and therefore his actions should not find protection under the law and, of 

course, before the Court, although they did not formally go against the law. Such limits are not explicitly 

stated but are constructively assumed as existent.  

Both the Italian and the English legal systems have been reluctant to expressly codify the prohibition 

of abuse of law, as it was feared that it might undermine the fundamental requirement of “legal certainty,” 

among other obstacles encountered when attempting to conceptualize what abuse of law represents. In 

particular, especially in Italy, the abuse of law was seen as an ethical-moral concept rather than a legal 

notion, with the result that the individual “abusing” of his rights was worthy of reproach, but not of legal 

sanction. 

Nevertheless, the theory of the abuse of law has played a role in case law, either through the 

exploitation of some legal general clauses (such as Art. 1375 of the Italian Civil Code on the “duty of good 

faith”), or through more specific provisions (see Art. 1015 c.c. on the abuse of usufruct rights). Therefore, 

it can be said that, although it has not received an express recognition within written legislation (with the 

exception of some sectorial provisions), the abuse of law has had numerous implications in various law 

sectors and has been tightly linked to the duty to act in good faith. This is also true in regard to English 

legislation, although English doctrine does not explicitly provide for general norm of good faith, there are 

some legal principles whose application can be associated to the principle of good faith. 

In this paper, we will move from the broad perspective of abuse of law to a specific type of abuse of 

law: the abuse of majority within companies. In particular, the first chapter will be dedicated to a general 

analysis of the abuse of law principle, as well as to its regulatory elaboration both in Italy and the UK, 

whilst the following two chapters will consider its implication in the field of corporate law, with reference 

to the issues that may arise from the asymmetric distribution of power between majority and minority 

shareholders. Specifically, with the expression “abuse of majority,” we refer to any situation in which the 

majority principle, on which corporate action is based, is used to the detriment of the interests of the 

minority shareholders, without, however, formally violating any provision set out by the law or by the 

company’s articles of association.  
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The objective of this paper is in fact to provide a comparative analysis of the legal remedies provided 

for under the Italian and the UK legal systems in respect of the “abuses” – i.e. what is conceived, from time 

to time, to constitute an abuse – committed by majority shareholders in companies against the minority 

group. In doing so, a core importance will be given to the analysis of the most relevant case law, as well as 

to the legal framework in both jurisdictions. 

  



 

– 6 – 

 

 Chapter I 

 An Introduction on the Abuse of Law 

SUMMARY: 1.1. Definition and Origins of Abuse of Law – 1.2 The Abuse of Law in the 

Italian Experience – 1.3 The Abuse of Law in the English Experience 

1.1. Definition and Origins of Abuse of Law 

When an individual is the rightful owner of a right, he should have the power to exercise his right in 

full, within the limits granted and explicitly stated by the law (1). This of course means that such individual 

may face legal consequences whenever he or she trespasses the limits set under the law, while no-one 

should challenge his or her actions which fall within such limits. Although this conception of individual’s 

rights and privilege is traditionally assumed as true, there are some circumstances under which, even though 

the individual is exercising his rights within the legal limitations, he is deemed to be “exceeding” these 

limits (2). Specifically, “abuse of law” is defined as the situation in which an individual, although rightfully 

exercising a legally or contractually recognized right, is not actually pursuing a meritorious interest, but an 

improper one, which therefore should not find protection before the court (3). In other words, when there is 

an abuse of law, an individual is not violating a limit expressly provided by law but is engaging in an 

activity that is harmful and detrimental to a third party.  

A prominent example is the Renault case (4), which occurred in Italy in 2009. Specifically, the car 

company Renault had sales concession contracts with car dealerships granting Renault the right to terminate 

the agreement unilaterally and without any justification. When Renault decided to withdraw from the 

contract, the car dealerships claimed that Renaults’ decision was unreasonable and illicit. The judges ruled 

that Renaults’ actions were legitimate due to the nature of the contract between the parties. Subsequently, 

the Supreme Court was called to judge on the case and it concluded that there had been an abuse of law, 

and that the judge should have evaluated the case and considered the impact it had beyond the law, taking 

into account the implications of the duties of social solidarity (art. 2 Const.). 

 

(1) Giorgio Pino, “L’abuso del diritto tra teoria e dogmatica”, Giuffrè, (2006): 2.  

(2) Ibid. 

(3) Ibid. 

(4) Fabio Addis, “Sull’excursus giurisprudenziale del caso Renault”, Il Commento, (2012): 245-246. 
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To sum up, abuse of law is not a “formal” violation, but it depicts an altered use of an individuals’ 

rights, with the ultimate intent to pursue other objectives, different than the ones expressed by the law or 

contract (5). When abuse of law occurs, there is a divergence between the powers rightfully owned and the 

reason for which those powers were attributed to the individual (6). Having the legitimacy to exercise a 

power is not a sufficient condition for exercising it if, in a given situation, it impacts the interest of a 

stakeholder.  

The notion of abuse of law originated during the French Revolution, when the middle class began to 

abuse of their private properties (7). Nevertheless, the development of this legal term has not been linear 

and the meaning of abuse of law, as understood today, only took form in the second half of the 20th century, 

therefore it is a relatively new legal concept. To this day, under both common and civil law jurisdictions, 

abuse of law is not clearly defined. It is still a matter of debate among academics, where some argue that 

the abuse of law is a social phenomenon and not a legal concept (8). As a matter of fact, there is no general 

principle of abuse of law in either Italian or English legislation, although this is in contrast with other 

countries, such as Germany, where there is a general norm against the abuse of law which states that: 

“exercising a right is inadmissible if its objective is to harm others (9).” In Italy and the United Kingdom, 

the two countries taken under examination in this paper, abuse of law is a much less defined and abstract 

concept.  

1.2. The Abuse of Law in the Italian Experience 

Italy is characterized by a civil law jurisdiction, where the law is written in legislation, codes and 

legal doctrine plays a fundamental role. Under a civil law system, all laws are statutory, their application is 

systematic, and the legal interpretation of the judge is limited (10). Judges have to apply the law in each 

specific case, and the judgement is binding for the parties involved in the specific case, but it is not binding 

 

(5) Giampaolo Morini, “Abuso del diritto: i recenti orientamenti giurisprudenziali”, Altalex, 2015, 
https://www.altalex.com/documents/news/2015/09/29/abuso-del-diritto.  

(6) Rosa Thea Bonanzinga, “Abuso del diritto e rimedi esperibili”, Comparazione Diritto Civile, (2010): 10. 

(7) Angela Marinangeli, “Il Rifiuto di tutela tra buona fede, abuso del diritto ed exceptio doli generalis”, 2020, 
http://www.salvisjuribus.it/il-rifiuto-di-tutela-tra-buona-fede-abuso-del-diritto-ed-exceptio-doli-generalis/. 

(8) Bonanzinga, “Abuso del diritto e rimedi esperibili”, cit., 2. 

(9) Bonanzinga, “Abuso del diritto e rimedi esperibili”, cit., 12. 

(10) Caslav Pejovic, “Civil Law and Common Law: two different paths leading to the same goal”, (2001): 818-819. 
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for other, future cases. Hence, the Courts main task is to apply and interpret the law contained in a code or 

statute to case facts (11). 

In Italy – with the exception of a few sectorial norms such as art. 10-bis of the Charter of Taxpayer’s 

Rights – there is no express codification of abuse of law, as it was seen as a legal aspect that couldn’t be 

codified due to its numerous and varied applications, and its ethical, rather than objective, nature (12). In 

fact, while the preliminary project of the 1942 civil code (13) contained a provision (article 7) which 

generally stated that: “nobody can exercise his own right in contrast with the objective for which the right 

has been accredited to them”, in the definite version of the civil code, this general norm was disregarded 

as it was believed that such a general norm would weaken the requirement of the “certainty of law (14)”. 

Instead, it was decided to introduce in the civil code specific norms under which it was possible to 

sanction the abuse of law for specific categories of rights. Therefore, even though the Italian legislative 

system lacks a general provision prohibiting the abuse of law, judges may apply these specific rules – whose 

ratio is still to prevent an abuse of law – to settle disputes. For example: 

• Art. 330 of the Civil Code, aimed at preventing and sanctioning the abuse of parental authority 

(potestà genitoriale); 

• Art. 1015 of the Civil Code, on the abuse of usufruct rights (diritto d’usufrutto);  

• Art. 2793 of the Civil Code, providing that, if the pledgee abuses of the pledged item, the debtor 

can ask for its seizure (15). 

To a certain extent, we can say that there is a tendency to codify the prohibition of the abuse of law 

in those sectors where such phenomenon becomes a recurrent issue. A prominent example, as we already 

mentioned can be found in taxation law, where the necessity of an effective contrast of tax avoidance 

scheme led to a gradual generalization of the prohibition of the abuse of law culminated in the addition, in 

2015, of art. 10-bis,l. n. 212/2000 (the, so called, Charter of Taxpayer’s Rights). 

Ultimately, abuse of law, which had originally been recognized within contractual law, has spread 

to many areas of law and is frequently applied in absolute rights, property law, procedural law and company 

law. However, Italian legislation lacks an explicit prohibition of the abuse of law due to two main reasons. 

 

(11) Ibid. 

(12) Sandra Levanti, “Abuso del Diritto”, Diritto & Diritti (2017): 1. 

(13) Ibid. 

(14) Ibid. 

(15) Ibid. 
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First, there are different conceptions, in academia, of what constitutes individual rights. Secondly, under 

art. 101, par. 2 of the Italian Constitution, judges are “subject to the law” and are therefore only vested with 

the power applying the law, not that of creating it, whereas, when dealing with abuses of law judges would 

inevitably need to override the strict interpretation of law, which would go against the role attributed to the 

judge in civil law jurisdictions. Thus, there is a contradiction between the norm of abuse of law and the 

powers accredited to the judge. As a matter of fact, in jurisdictions (such as Germany) where there is an 

explicit prohibition of the abuse of law, the law exceptionally recognizes to the judge a function of “creating 

the law” for cases regarding abuse. Nonetheless, even though Italy lacks a general provision prohibiting the 

abuse of law, judges often apply the abuse of law to solve cases, as it ultimately occurred in the Renault 

case.  

This tendency is certainly the consequence of the ultimate sense of justice which inspires whoever 

is called to settle a case, but it can be also legally justified – even form a constitutional point of view – 

taking into account that, within the “law” to which judges are subject according to art. 101, par 2, Const., 

there also the constitutional norms such as those of solidarity (art. 2), of the social utility of the 

entrepreneurial activities (art. 41), of the social function of private property (art. 42) or of the duty to fulfill 

one’s tax obligations (art. 53). Besides the constitutional principles, judges often make reference to some 

other specific norms. 

As a matter of fact, although abuse of law is not formally recognized in Italy, its discussion is often 

associated to article 833 c.c., (16) which states that: “the owner cannot engage in acts that don’t have any 

other objective other than the one to harm or cause harassment to others.” In the 1960s, the Cassazione 

found that art. 833 c.c., which referred in broad terms to the abuse of law of property law, could, more 

generally, be applied to any right. Moreover, the principle of abuse of law was not only recognized within 

article 833 c.c., but also in parallel with the duty of good faith, as the issue of abuse of law and its 

implications emerge from a contrast with the general duty of good faith (17).   

The duty of good faith can be defined as the duty to be loyal and behave with righteousness towards 

the person you have an agreement with (18). According to the principle of duty of good faith, the judge 

should evaluate a posteriori how the two parties behaved within the agreement and it is considered a 

 

(16) Levanti, “Abuso del Diritto”, cit., 2. 

(17) Ibid.  

(18) Filippo Lavia, “La buona fede oggettiva in Italia e nel Regno Unito”, 2017, 
https://www.altalex.com/documents/news/2016/12/07/la-buona-fede-oggettiva-in-italia-e-nel-regno-unito. 
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fundamental principle in a contractual relationship (19). The legal ground of this duty can be identified in 

art. 1175 c.c. (20) for which: “the creditor and the debtor need to behave according to the rules of fairness.”  

The principles of good faith and of fairness are a general provision founded and tightly connected with art. 

2 of the Constitution – which is also often linked to the of abuse of law – and states that: “The Republic 

recognizes and grants the inviolable rights of men … and requests the fulfillment of the mandatory duties 

of political, economic and social solidarity.” In fact, a part of the Italian doctrine supports the idea that the 

abuse of law started to take form with the founding of the Constitution of the Italian Republic (21). 

In conclusion, following the period during which the existence of the prohibition of the abuse of law 

as a general principle was prevalently denied, at the present time there is no debate, in Italy, on whether or 

not abuse of law can occur. It is recognized that in specific circumstances an individual can be abusing of 

his/her rights even though he/she has the authority of exercising such right. However, this notion is not yet 

fully reflected in the law. Although it is codified in some legal areas, there is no general norm in the civil 

code prohibiting it, but the most recent legal doctrine supports the principle of abuse of law and has 

identified reference to it in artt. 833 and 1375 c.c. and, most of all, in the constitutional provisions set forth 

in artt. 41, 42 and 53 Const. and, first and foremost, in art. 2 Const. 

1.3. The Abuse of Law in the English Experience 

The United Kingdom adopts the legal system referred to as common law, which originated from the 

law elaborated by the central courts in London, starting from the Norman conquest (1066) (22), and was 

later adopted by other countries following the expansion of the British Empire. Unlike civil law, common 

law is not created by means of legislation, but is mainly based on case law. In fact, according to the so-

called stare decisis principle, for a dispute to be settled, previous judgements made on similar cases are 

legally binding to the case (23) (i.e., precedents should be respected). Therefore, the law is determined by 

the judge himself, as the judgement provided in a case must then be valid for all future, analogous cases. In 

 

(19) Ibid. 

(20) Levanti, “Abuso del Diritto”, cit., 6. 

(21) Pietro Rescigno, L’abuso del diritto (Bologna: il Mulino, 1998): 25-26. 

(22) Vincenzo Varano and Vittoria Barsotti, La tradizione giuridica occidentale. Testo e materiali per un confronto civil 
law common law (Torino: G. Giappichelli Editore, 2018), 253. 

(23) Pejovic, “Civil Law and Common Law: Two different Paths Leading to the Same Goal”, cit., 819-820. 
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contrast with civil law, the main source of law is the one created by the judge, and written sources of law 

perform a different, minor function.  

As of today, abuse of law is not a formally recognized concept in the UK, and neither in any other 

common law jurisdiction (24). The legal view, developed in the 1800s, is that exercising your right cannot 

become “illegal” as a result of the motifs that lead you to choose to exercise your right, even if your intent 

might be to harm others or be reprehensible (25). A well-known case that embodies this viewpoint is the 

one of Lord Halsbury in Mayor of Bradford vs. Pickels (26), in which Mr. Pickles decided to excavate his 

land under which there was water flowing originating from a source which the Bradford Corporation used 

to provide the city of Bradford with water. As a consequence of Mr. Pickles actions, the water source 

eventually withered, and Bradford’s local administration claimed that Mr. Pickles acted “in excess of his 

rights as a landowner” and that his intention was only to make Bradford pay for the water. On the other 

hand, Mr. Pickles justified his actions by saying that they were necessary in order to search for minerals. 

In all three levels of judgment, it was ruled that Mr. Pickles had engaged in his actions to harm Bradford 

and oblige the city to pay for the water. Yet, the Court concluded that “the act was licit, even though the 

intent was illicit, as Mr. Pickles had the right to do so”. If the concept of abuse of law had been taken into 

consideration, Bradford would have won the case as Mr. Pickles actions would have been deemed unlawful. 

In addition, in contrast with the Italian jurisdiction – where, as we have seen, art. 1375 c.c. provides 

for a general “duty of good faith” – in the UK it is not possible to identify a general norm for good faith, 

due to three main reasons (27). Firstly, the vagueness of what good faith implies in agreements between 

parties and the belief that such a general principle would lead to uncertainty and ambiguity in contracts, 

affecting the real will of contracting parties. Secondly, the principle of good faith is deemed to weaken one 

of the central principles of contractual autonomy between parties, which guarantees the parties freedom in 

defining the contract, as well as to act without constraints, except for those expressly accepted by the parties 

in compliance with mandatory regulation. Lastly, as a result of the nature of common law systems, whereby 

judges develop specific solutions for judiciary problems and avoid using general principles which cannot 

be interpreted in a single way.  

 

(24) Bonanzinga, “Abuso del diritto e rimedi esperibili”, cit., 15. 

(25) Ibid. 

(26) Luciano Panzani, “Abuso del diritto. Profili di diritto comparato con particolare riferimento alla disciplina 
dell’insolvenza transfrontaliera”, Giustizia Civile, no. 3 (2014): 713. 

(27) Lavia, “La buona fede oggettiva in Italia e nel Regno Unito”, cit. 
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This inability of the UK legal system to conceptualize good faith is connected to the absence of a 

precise identification of what should be intended with “abuse of law”. It is likely, however, that the last of 

the reasons mentioned above, is the decisive one. As we have seen in the previous paragraph, the abuse of 

law principle is, somehow, very close to judge-made law and in the UK legal system, judges are effectively 

entitled to “make” law. It is not surprising, then, that, in such a system, on the one hand, judges do not feel 

the need to justify their decision by making reference to some indefinite superior principle and, on the other 

hand, they may be very reluctant to rely on general principles – which due to the stare decisis principle 

might have undesired and unpredictable outcomes – thus preferring to judge each case on his own merits. 

However, in certain branches of law (e.g. trust, company law, agency) there are fiduciary duties, 

which consist in the commitment to act in the best interest of another person. In company law, fiduciary 

duties consist of duty of care, which requires directors to make decisions in a prudent way and in good 

faith, and duty of loyalty, which requires directors to act in the best interest of the company and its 

stakeholders (28). These duties are regulated in the Companies Act, from section 170 to 175. Therefore, 

although in the English jurisdiction the concept of good faith is not explicitly provided, it does implicitly 

appear in multiple areas of law. In fact, fiduciary duties, which are based on the idea that a director has to 

act in good faith, play a fundamental role and breaching this duty can lead to legal action against the director 

him/herself. 

Nevertheless, part of the current English doctrine supports that we can actually identify applications 

of some legal principles, typical in civil law legal systems, which can be correlated to the principle of good 

faith and the abuse of law (29). It would exceed the purposes of this thesis to mention all the principles 

which can be, more or less directly, associated with the notion of abuse of law elaborated in common law 

countries, and it is more expedient, therefore, to mention only the most relevant ones. In particular, for 

property law, acts that are considered a form of abuse in civil law jurisdictions, fall under the category of 

tort of nuisance in the Anglo-Saxon law (30). A tort of nuisance, which is part of tort law, refers to any act 

deemed illicit which interferes and affects third parties (31). There are two types of nuisance in common 

law, the one that is of particular interest to us is private nuisance, which is caused by an individual doing 

something on his land that he is lawfully entitled to do but which becomes a nuisance as the consequences 

 

(28) Paul Davies and Jonathan Rickford, “An Introduction to the New UK Companies Act”, Co. & Fin. (2008): 65. 

(29) Bonanzinga, “Abuso del diritto e rimedi esperibili”, cit., 16. 

(30) Ibid. 

(31) Bonanzinga, “Abuso del diritto e rimedi esperibili”, cit., 33. 
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of his act extend to the land of his neighbor (32). Another application of the abuse of law in the UK can be 

found in contract law through the principle of lawful act duress (33). This refers to a situation where a party 

decides to exercise his rights in a manner not appreciated or advantageous for the other party, usually with 

the intent of exploiting a vulnerability of the party at a given time (34). In other words, a lawful act duress 

occurs when a legitimate action is performed, but its sole intent is to harm a party. It is apparent that these 

two concepts are closely related to the notion of abuse of law and with the specific provisions in which it 

is embodied in Italy such as artt. 833 and 1375 c.c. 

However, despite the recourse to institutions such as the lawful act duress – aimed at sanctioning all 

forms of illegitimate influence on the consent of the counterparty – the preponderant English doctrine and 

case law is contrary to the introduction of an explicit principle of good faith in the contractual sphere. It is 

in fact believed that such a principle would be superfluous in a system which is already endowed with tools 

to ensure the compliance with fairness, reasonableness, and honesty rules in the exercise of contractual 

autonomy (35). Clearly, the absence of an explicit provision for a general "duty of good faith" in the 

performance of the contract represents the most significant difference between the English and the Italian 

systems. 

The English viewpoint is perfectly embodied by Lord Hoffman’s judgement in Union Eagle Ltd v 

Golden Achievement Ltd (36). In this case, concerning a real estate sale, the seller was granted termination 

of the contract because of the buyer's delay (by only 10 minutes!) in relation to the time indicated on the 

day fixed for the final conclusion, on the grounds that “the existence of an undefined discretion to refuse 

to enforce the contract on the ground that this would be "unconscionable" is sufficient to create 

uncertainty”. 

It is important to highlight that, although England is a common law country, with reference to 

companies we find all the regulations in the Companies Act. At this point, the differences with reference to 

abuse of law between Italy and the UK thin down. When judges use abuse of law to solve a case, they are 

trying to express the fact that an individual is wrong, even though from a purely legal perspective the 

 

(32) Panzani, “Abuso del diritto. Profili di diritto comparato con particolare riferimento alla disciplina dell’insolvenza 
transfrontaliera”, cit., 715. 

(33) Panzani, “Abuso del diritto. Profili di diritto comparato con particolare riferimento alla disciplina dell’insolvenza 
transfrontaliera”, cit., 716. 

(34) Ibid. 

(35) Anna De Vita, “Buona fede e “common law”. Attrazione non fatale nella storia del contratto”, in Il ruolo della 
buona fede oggettiva nell'esperienza giuridica storica e contemporanea, ed. Luigi Garofalo (Padova: Cedam, 2003): 484-485. 

(36) [1997] UKPC 5. 
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individual is right. In common law, where there is no written legislation and therefore no need to apply the 

law, it is simple for a judge to “correct” the system by making a dissenting opinion and directly solving the 

issue (37). Thus, it is the existence of written legislation that creates the debate and problem of abuse of law. 

In dealing with companies, where there is a written source of law, the problem of abuse becomes more 

relevant, as we will see in the next chapter. 

Ultimately, although in the UK jurisdiction there is no established concept of abuse of law, it seems 

that there are the grounds to examine it and that in the future abuse of law could play a more significant 

role within the English doctrine (38). This said, although abuse of law is not formally recognized, it does 

appear in common law in various, transversal ways. Due to the common law system, it is more 

straightforward for judges to solve cases involving an abuse as they have more interpretative powers than 

judges in civil law jurisdictions, yet this changes with the introduction of written legislation in company 

law. 

  

 

(37) Susanna Maria Cafaro, “L’abuso del diritto nel sistema comunitario: dal caso Van Binspergen alla carta dei diritti, 
passando per gli ordinamenti nazionali”, Il Diritto dell’Unione Europea, vol. 2 (2003): 293-295. 

(38) Panzani, “Abuso del diritto. Profili di diritto comparato con particolare riferimento alla disciplina dell’insolvenza 
transfrontaliera”, cit., 712. 
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 Chapter II 

 The Abuse of Majority in Italy 

SUMMARY: 2.1 Definition of “abuse of majority” – 2.2 The Distribution of Power within 

Companies – 2.3 Contextaulizing the Abuse of Majority: the Italian 

Framework – 2.3.1 Joint stock Companies – 2.3.2 Limited Liabilities 

Companies – 2.4 The Theoretical Approaches to Abuse of Majority – 2.5 The 

Abuse of Majority according to the Italian Jurisprudence: the Case of the 

Capital Increase – 2.5.1 Comments on the Case – 2.6 Conclusions. 

2.1. Definition of “abuse of majority.” 

As we have seen in the first chapter, both in Italy and the UK, the theory of abuse of law has had 

different implications in different areas of legislation. In this chapter and the following one, we will move 

from the general perspective to the specific analysis of the main implication of the theory of abuse of 

majority in the corporate law sector.  

Specifically, with the expression “abuse of majority” we refer to any situation in which the majority 

principle, on which corporate action is based to ensure its efficiency and speed, is used to the detriment of 

the interests of the minority shareholders, without, however, formally violating any provision set out by the 

law or the company’s by-laws (39). 

However, in order to better understand the repercussions of an abuse and the remedy available to 

minority shareholders to counter any abuses by the majority, it is necessary to briefly clarify some aspects 

relating to the structure of corporations and develop a good understanding of what is the abuse of majority.  

 

 

 

 

 

(39) Marco Cassottana, L’abuso di potere a danno della minoranza assembleare, (Milano: Giuffrè Editore, 1991), 1-60. 
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2.2. The Distribution of Powers within a Corporation 

In general, corporations can be viewed from many different perspectives, one of which is considering 

them as institutions, i.e. as groups of people whose relations are structured by particular distributions of 

power. These power distributions are both “vertical” and “horizontal (40)”. 

Vertical distributions of power are those which characterize the relationships among shareholders-

managers-employees, while horizontal distributions of power are those which involve the relationship 

among shareholders. The latter relationship can be shaped in different ways. The original structure of the 

shareholders’ relationship within a corporation was democratic in the very strict meaning of the word. The 

East India Company is by many regarded as the prototype of modern corporations or even of modern 

multinational enterprises and, according to some scholars, it was the model from which political 

philosophers of the XVII century, such as John Locke, draw the first notion of the majority principle (41). 

Indeed, according to the first charters of the East India Company, the relationship among investors was 

based upon the principle one shareholder-one vote (42), which has been the principle applied to most 

corporations in the US and in Europe until the second half of the XIX century. 

Albeit with some graduality, the democratic principle was abandoned and eventually supplanted by 

the plutocratic one, i.e. one share-one vote. This principle is plutocratic insofar the higher is the number of 

shares owned by a single shareholder, the greater is the “horizontal power” enjoyed by the same. And, since 

the number of shares owned depends upon the amount of money invested, under this system the largest 

investors enjoy more power than the smaller ones. 

At first, there were some limitations to the sheer application of this rule and a single shareholder 

could not hold more than a certain number of votes, regardless of the number of shares in his or her hands. 

But, from the late XIX century in the US and from the early XX century in Europe, the plutocratic principle 

was applied in full (43). As a matter of fact, from the 1920s onward the principle “one share-one vote” 

became the norm and the only concern about the level of democracy in a corporation – at least with regards 

 

(40) For this distinction, see Coleen A. Dunlavy, “Social Conceptions of the Corporation. Insights from the History of 
Shareholder Voting Rights”, Riv. Soc., (2007): 780 ss. 

(41) Francesco Galgano, La forza del numero e la legge della ragione. Storia del principio di Maggioranza (Bologna: 
il Mulino, 2008): 1–275. 

(42) Stefania Gialdroni, East India Company. Una storia giuridica (1600 – 1708), (Bologna: il Mulino, 2011): 287 ss. 

(43) For more details, Dunlavy, “Social Conceptions of the Corporation. Insights from the History of Shareholder Voting 
Rights”, cit., 790 ss. 
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to those listed on the exchange market – derived from the growing power of managers over shareholders 

and from the lack of transparency regarding the management issues. 

Nevertheless, in particular in those corporations whose shares are not publicly traded, the rule “one 

share-one vote”, while it defines a distribution of power among shareholders which clearly gives the upper 

hand to those, among them, who have invested the largest amount of money in the company, has given rise 

to the question whether, notwithstanding this principle, there is any explicit or implicit limit to the amount 

of power vested upon the majority, or to the ways in which the majority may exercise such power. A 

problem which, as we have seen in the previous chapter, may fall under the category of “abuse of law”.  

In other words, while the plutocratic system has granted the success of corporations as the most 

efficient structure to conduct a business – it being not a coincidence that the development (both in size and 

in territorial extension) of corporations has followed the abandonment of the “democratic rule” – it has 

given rise to a problem which was non-existent (or, at least, fully negligible) for companies governed by 

the “democratic” principle. And this is a problem, pertaining to the vertical distribution of power, which 

can be expressed as follows: does the distribution of powers reflected in the rule “one share-one vote” grant 

illimited power to those who own more shares, or is there any limit to this power? 

2.3. Contextualising the Abuse of Majority: Companies under the Italian Law 

This said, the appropriate response or remedy to an abuse of majority – which above was discussed 

in broad, general terms – depends on the laws and regulations which are found in different jurisdictions. It 

is now the time to analyse the issue of abuse of majority with respect to Italy, keeping in mind however 

that different types of companies exist. Each has implemented some internal controls or requirements, 

through different voting systems and binding voting requirements, to ensure equal voting rights to 

shareholders and to attempt to minimize minority shareholder oppression. The following two paragraphs 

will provide a brief overview of the structure and voting systems of two main types of companies: joint-

stock companies and limited liability companies, before starting the discussion on abuse of majority. 

2.3.1. Joint-stock companies 

In joint-stock companies, the share capital is divided into a predetermined number of shares, which 

represent the shareholding quotas of each member (44). According to art. 2348 c.c., the shares must all be 

 

(44) Gian Franco Campobasso, Diritto commerciale,. Vol. 2: Diritto delle società (Utet Giuridica, 2005), 194. 
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of equal value, and each has to confer identical rights to the shareholders towards the company. The main 

right attributed to the shareholders is that of contributing to the formation of the company’s will through 

their participation at the company’s meeting. 

The shareholders’ meeting is in fact the collegial body whose main function is to form the will of 

the company, in the matters reserved to its competence by the law or by its by-laws. The shareholders’ 

meeting decides according to the “majority principle” (45), meaning that the will expressed by the 

shareholders representing the majority of the share capital is the will of the company itself and binds all 

other shareholders, even that of those absent or dissenting (46).  

Generally speaking, it can be said that the regulation of shareholders’ meeting majorities aims at 

balancing two main objectives: on the one hand, to facilitate the decision-making capacity of the general 

meeting, which requires the setting of not excessively high majorities; on the other hand, to adequately 

protect the minority, allowing it to play a role in the taking decisions that affect all shareholders, thus not 

requiring a low quorum (47). 

From this derives the distinction between ordinary and extraordinary shareholders’ meetings, 

depending on the subject of the resolution. In particular, for resolutions within the competence of the 

extraordinary meeting (48), enhanced majorities will be required, precisely in order to ensure that minorities 

play a key role in making decisions that are fundamental to the company’s growth and development (such 

as amendments to the by-laws). 

2.3.2. Limited Liability Companies 

Unlike the joint-stock companies, in limited liability companies the participation quotas of the 

members cannot be represented by shares of equal value, but by quotas that can also have different amounts 

(49). 

Therefore, the capital of limited liability companies is divided according to the number of members: 

the initial number of quotas corresponds to the number of members participating in the establishment of 

 

(45) Campobasso, Diritto commerciale, cit., 407. 

(46) See Art. 2377 of the Italian Civil Code. 

(47) Campobasso, Diritto commerciale, cit., 314. 

(48) According to Art. 2375 c.c., the extraordinary meeting shall decide on the following matters: 1) amendments to the 
by-laws; 2) the appointment, replacement and powers of liquidators; 3) any other matter expressly attributed to its competence 
by the law. 

(49) Gian Carlo M. Rivolta, La società a responsabilità limitata, (Milano: Giuffrè Editore, 1982), 157. 
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the company and each member becomes the owner of a single quota. As a result, while shares carry equal 

voting rights, quotas can also differ in this respect. In fact, as provided for by art. 2468, par. 2 c.c., in limited 

liability companies, company rights are granted to the quotaholders in proportion to the (dimension of the) 

quotas held by each of them. 

According to art. 2479, par. 5 c.c., “Each member shall be entitled to participate in the decisions 

provided for in this article, and his vote shall be worth in proportion to his participation”. For the approval 

of resolutions, higher majorities than in the case for joint-stock companies are required (50). In particular, 

art. 2479 bis, par. 3, c.c. states that the meeting is regularly constituted with the presence of as many 

quotaholders as represent at least half of the capital, and deliberates by “absolute majority,” (i.e., more than 

half of the total number of eligible voters). However, for the amendments to the Memorandum of 

Association, as well as for decisions leading to a substantial change in the company’s object or in the rights 

of its members, the favourable vote of quotaholders representing at least half of the capital is required. 

2.4. The Theoretical Approaches to the Abuse of Majority 

In very general terms, an abuse of majority occurs when, within a company, the majority 

shareholder(s) exercise the power to which they are entitled exceeding some implicit limit and in such a 

way that is detrimental to the minority or to the company. This problem has been discussed in the Italian 

literature and is well known also to our domestic jurisprudence. Given the absence of a specific norm (51) 

regarding the abuse of majority, there have been, in this regard, multiple theoretical approaches aimed at 

conceptualizing and clarifying the meaning of abuse of majority and its effects on the minority and on the 

company itself. The different views, however, have one thing in common: they all share the idea that there 

must be, and indeed there is, a limit to the majority’s otherwise unfettered power. 

There is also one possible additional common feature, among the various theories, aimed at 

protecting the minorities interests, which is the reference to the “conflict of interest,” as defined in art. 2373 

c.c. As is well known, according to the latter provision any resolution approved with the vote of a 

shareholder who has an interest that conflicts with that of the company (52) is voidable if two conditions are 

 

(50) Campobasso, Diritto commerciale, cit., 576. 

(51) Disiano Preite, Abuso di maggioranza e conflitto di interessi del socio nelle società per azioni, (Torino, 1993): 3 
ss. in Trattato Colombo-Portale, 3**. 

(52) Cassottana, L’abuso di potere a danno della minoranza assembleare, cit., 57. 
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met: (a) the vote of the shareholder having a conflict of interest is decisive and (b) the resolution is 

potentially harmful to the company (53). 

Of course, art. 2373 c.c. does not, in itself, directly provide a solution to the problem of the abuse of 

majority, since, as it has been observed, in the case of abuse of majority, on the one hand, the conflict does 

not arise between the shareholder and the company, but between the majority shareholder and the minority 

shareholder; on the other hand, the company as a whole may also benefit from the resolution taken to the 

detriment of the minority shareholder (54). 

Although the rules concerning the conflict of interest cannot be applied to those instances that fall 

within the “notion” of “abuse”, they provide a starting point for legal argumentation insofar art. 2373 c.c. 

explicitly acknowledges that what there is at stake, when a resolution is voted, it is not only individual 

interest, but also something more general: namely, the company’s interest. 

Nevertheless, if this is the (commonly shared) starting point, form thereafter the paths diverge, since 

there is no single notion to company’s interest: is this the interest of all the shareholders?, or that of the 

company itself conceived as an institution?, or of the company’s interest in the maximization of its value 

or of its profits, or that of all the potential stakeholders (including, creditors, employees and even those that 

in the future may become shareholders etc.)? (55).  

Of course, since there is no single and predefined answer to these questions, there are also many 

different theories regarding the limits within which the majority must exercise its voting rights. But most 

of all – and, probably, more interestingly in respect of a comparative analysis – the differences concern also 

some very practical features of this problem. In particular, the validity of any of these theories does not and 

cannot be measured in terms of their adherence to any norm, but it depends mostly upon their respective 

degree of judicial enforceability. 

Therefore, the most important features are, on the one hand, what kind of evidence must be provided 

by those who claim that the “limits” have been trespassed and, on the other hand, which are the practical 

consequences of such trespasses (i.e. what kind of judicial remedy is and can be sought by the claimant). 

 

(53) Campobasso, Diritto Commerciale, cit., 336. 

(54) Campobasso, Diritto Commerciale, cit., 337. 

(55) The range of solutions to these questions – and, therefore, the variety of notions of “company’s interest” – is well 
described and critically analysed by Preite, Abuso di maggioranza e conflitto di interessi del socio nelle società per azioni, cit., 
7 ss. 
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A) According to one theory, the abuse of majority occurs whenever the voting rights are exercised 

in such a way that it is prejudicial to A.1) the company’s interest as whole (conceived as the interest to 

maximize company’s profits) or A.2) the individual interests of the other (minority) shareholders (56). 

B) A different theory adds a further element: an abuse of majority occurs, in this perspective, if the 

exercise of voting rights is, at the same, prejudicial to the company’s (or the individual shareholders’) 

interest and is determined by some private and personal interest of the majority (57). The difference, from 

the judicial viewpoint, between these two approaches is not – as we already mentioned – limited to their 

ultimate justification in principle, but also – and mostly – in their operational features.  

Specifically, the claimant, according to the first theory, bears the burden of proving only that the 

majority’s vote is prejudicial in the way and to the extent mentioned above. In this respect, the claimant 

may also allege that the motives underlying the vote were purely “private”, but not because such 

circumstance is relevant per se, but just because it may be a symptom of the prejudicial nature of the vote. 

Whenever the second theory is applied, on the contrary, the claimant is burdened by the proof of both 

circumstances (the prejudice caused – or potentially caused – by the vote and the private interest underlying 

it) since each and all of them are required to ground his or her claim (58). 

C) A third theory envisages that the majority abuses of its rights whenever, although the votes pursue 

also the company’s or the general shareholders’ interests, these have a comparatively lesser relevance in 

respect of “external” or “private” interests of the majority. It is to be noted, in this regard, that this theory, 

while, on the one hand, grants to minority shareholders a higher degree of protection – since they are, in 

principle, entitled to challenge the majority shareholders’ vote even when their conduct is not grounded 

only upon a private interest – on the other hand, it requires that the minority shareholders (and, of course, 

the judge as well) perform a comparative analysis among all the scopes pursued by the vote (59).  

D) A fourth approach limits the cases where the majority abuses of its rights to those instances in 

which the motives underlying it are illegal (art.1345 c.c.) and are the only decisive motives provided that: 

D.1) according to some authors, these motives can be presumed by looking at the content of the resolution 

 

(56) Giancarlo Frè, Società per azioni, (Bologna: Zanichelli, 1982), Commentario Scialoja-Branca, 402 ss. 

(57) Gastone Cottino, Diritto commerciale, I, 2, (Padova: Zanichelli, 1987): 437.d 

(58) The differences concerning the thema probandum and the distribution of the burden of proof entailed by the various 
theories are highlighted by Preite, Abuso di maggioranza e conflitto di interessi del socio nelle società per azioni, cit., passim 
and by Francesca Attanasio, “Una particolare ipotesi di abuso della regola della maggioranza: la delibera elusiva di sentenza 
sfavorevole”, in Le società, 2019, 344. 

(59) Cassottana, L’abuso di potere a danno della minoranza assembleare, cit. 58. 
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approved by the general shareholders’ meeting (60); D.2) according to some other authors, the nature of the 

motives must and can be ascertained only “directly” (i.e., without any reference to the resolutions passed 

by the general shareholders’ meeting) (61). It is needless to say that both these theories - although they do 

not burden the claimant with the proof of any prejudice to others’ interests (since the illegality of the 

motives is ex se sufficient) – are nevertheless the most limitative in allowing a judicial control over the 

abuse of majority and the second variant (i.e. the D.2 one) is even more strict, since it is very difficult to 

provide the direct proof of the illegality of anyone motives.  

E) The most recent theory is grounded upon the general principles of good faith and correctness as 

provided under artt. 1375 and 1175 c.c. of the Italian civil code (62) and deems that the abuse of majority 

consists in the violation of such duties.  

As already mentioned, there is one more feature that must be taken into account in order to appreciate 

the operational differences among the theories previously summarized, which is the practical consequences 

entailing a successful claim.  

According to some theories (in particular those mentioned supra lett. B and D), if the judge awards 

the victory to the claimant, then it will also pronounce the resolution passed by the general shareholders’ 

meeting as invalid or null (63). On the other hand, a judgement rendered according to the other theories will 

award to the claimant a compensation of the alleged damages (whose amount ought to be proved by the 

claimant as well). Those obliged for to restore the damages are, according to some, the shareholders who 

voted the resolution (64), according to others, the company itself (65).  

Apart from their correctness from a theoretical viewpoint, if the merits of each of those approaches 

are assessed from an efficiency viewpoint, they all have advantages and disadvantages. Indeed, none of the 

two remedies (i.e. invalidity of the resolution or compensation for damages) grants, in itself, a higher or 

better degree of protection: there are circumstances where the only effective protection is allowed by the 

 

(60) Luigi Mengoni, “Appunti per una revisione della teoria sul conflitto di interessi nelle deliberazioni di assemblea 
delle società per azioni”, in Rivista delle Società, 1956: 461 seq.  

(61) Pier Giusto Jaeger, Invalidità delle deliberazioni assembleari: eccesso di potere o violazione dell’obbligo di buona 
fede, in AA.VV., La riforma delle società di capitali, Milano 1968, 910 ss. 

(62) Preite, Abuso di maggioranza e conflitto di interessi del socio nelle società per azioni, cit., 3 ss. 

(63) Agostino Gambino, “L’interesse sociale e il voto in assemblea”, in L’interesse sociale. Tra valorizzazione del 
capitale e protezione degli stakeholders. In ricordo di Pier Giusto Jaeger (Milano: Giuffrè Editore, 2010), 68-69. 

(64) Preite, Abuso di maggioranza e conflitto di interessi del socio nelle società per azioni, 83 ss. 

(65) Maisano, L’eccesso di potere nelle deliberazioni assembleari di società per azioni, (Milano: Giuffrè Editore, 1968), 
157. 
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cancellation of the resolution approved as a consequence of the abuse of majority, there are other instances 

where the only effective remedy is provided by the compensation of damages. 

Unsurprisingly, the doctrine which is more sensitive to the issue purports a case-by-case approach 

whereby there is no single and/or predefined remedy and the consequences of the abuse of majority will 

be, in each instance, that more suitable for a proper and satisfactory redress of the interests prejudicated 

(66). 

2.5. The abuse of majority according to the Italian jurisprudence: the case of capital 

increase.  

The lack of unanimity among scholars is obviously reflected by the Italian jurisprudence and the 

multiple different theories previously discussed. Indeed, judges are influenced by the peculiar features of 

each single case upon which they are called to decide and, inevitably, they adapt legal theories to their ideal 

of “justice”. If this is true in general terms, it is even more so when they have to deal with a principle – that 

which prohibits the abuse of majority – which is, as we have seen in Chapter I, somehow “pre-juridical”. 

A case which, quite frequently, has been brought to the attention of the Courts, is that of the 

resolutions concerning the increase of capital, which often leads the majority to use its powers in a way that 

is detrimental to the minority. Such resolutions have been and can be challenged because they have been 

taken – at least according to the claimant – for the sole purpose of diluting the participation of a minority 

shareholder being unable to subscribe the increase (67).  

A recent and exemplary case is the one decided by the Milan Tribunal (68). In 2013, (a) company, 

named Panino Giusto S.p.a., approved two capital increases, which caused the share capital of one 

shareholder, referred here as R, who at the time owned 20% of the capital, to fall to circa 1%. Subsequently, 

R contested both these resolutions concerning a share capital increases. The first capital increase was 

contested because there wasn’t any proof that the capital had actually been increased, and the second 

because a share capital increase is voidable when it presupposes an increase in capital that does not exist. 

In 2016, R won the case in first degree and, while the case was still pending before the Court of 

Appeal, the other shareholders voted a new resolution whereby the modified the statutory quorums (i.e. the 

 

(66) Preite, Abuso di maggioranza e conflitto di interessi del socio nelle società per azioni, cit., 78 ss. 

(67) Campobasso, Diritto Commerciale, 337. 

(68) Tribunale di Milano, Sez. “Impresa B,” 7 Giugno 2018 – Pres. Rel. A. Mambriani – G.R. c. Panino Giusto S.p.a. 
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number of votes required in a general meeting to approve some decisions, lowering them from 80% to 

65%). This new resolution was interpreted by R as a defensive move aimed at “neutralizing” the possible 

victory of R in the previous the case. 

In fact, should R had won the case, he would have owned 20% of the share capital and, with the 

former quorum at 80%, he would have a number of votes sufficient to block every decision. Accordingly, 

R contested the new resolution asking for its suspension because of two reasons: 

1) firstly, because the resolution was contrary to the sentence that had made the first two 

resolution void; and 

2) secondly, because it was a case of abuse of majority. 

The Court of Milan immediately considered the second reason, sustaining R’s claim that there is an 

abuse when a resolution does not (i) satisfy a legitimate interest of the company. The Court, analysing both 

claims found that, as a matter of fact, there was no need for the company to decrease the quorum, if not to 

prevent R from making decisions for the company.  

It is to be noted that the rationale underlying this decision was, at least apparently, only the lack of 

an “effective and concrete social interest justifying the reduction of the quorum” and, furthermore, that it 

was the majority which, in the words of the Milan Tribunal, had been burdened with the responsibility to 

prove the existence of such “effective and concrete social interest” and not the claimant with that of the 

inexistence of such interest. At the same time, no specific mention, in the context of the appreciation of the 

existence of the abuse of majority, was made to the damage suffered by the minority. 

These elements cannot be easily interpreted: on the one hand, it is likely that the peculiarity of the 

case at hand has played a substantial role in persuading the Court that there was an abuse of majority; on 

the other hand, it should be borne in mind that the Court was not deciding the merit of the case, but only if 

there were grounds for granting a suspension of the resolution passed by the general shareholders’ meeting 

and it is known that, in such circumstances, the Court has to appreciate only the so called fumus boni iuris, 

which is the existence of a sufficient likeliness that the claimant might win the case. 

In any case, this decision is to be classified among those which follow the approach described under 

lett. C) above, insofar that – besides disallowing any importance to the actual prejudice to the social rights 

of the minority – it did not take into consideration the illegality of the motives and it did not require that 

the “private” interest pursued by the majority was the “only” interest. 
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However, the line of reasoning of the Milan Tribunal is not consistently applied as is shown by two 

other recent rulings of the Tribunal of Palermo (69) and of Court of Trento (70). 

The first of the above judgement, on the one hand, required alternatively either the lack of a clear 

corporate interest or the fraudulence of the motives underlying the resolution to increase the capital. 

Following this principle, the Tribunal declared void the resolution because it changed the previous quorum 

implicitly assuming that such a decision amounted to a “fraudulent” act and without investigating whether 

or not there was any interest of the company in passing such resolution. Therefore, this judgement takes an 

even more radical approach than that taken by the Milan Tribunal where, as we already noted, a possible 

indirect evidence of the inexistence of a interest of the company was given by the fact that the resolution 

was clearly aimed at “avoiding” the effects of a previous judgement.  

According to the Tribunal of Palermo, instead, any change in the by-laws – which, by definition, 

entails an alteration of the original structure of the company – could be regarded as an abuse of majority. 

In the case decided by the Court of Trento, the judges – after having pointed out, as usual, that in the 

corporate sphere there is no regulation which expressly identifies the case of abuse of law in taking 

resolutions – remarked that an abuse of law can occur in the hypotheses of application of the majority 

principle in violation of the general principles of correctness and good faith (71). In addition, they reaffirmed 

that the abuse of majority can lead to the annulment of shareholders’ meeting resolutions, if they are 

contrary to the corporate interest, or if they are the result of an intentional fraudulent activity of the majority 

shareholders, aimed at infringing the minority shareholders’ rights. 

Although this principle is similar to that affirmed by the other Courts, the judges of the Court of 

Trento rejected the requests made by the minority shareholder, who asked for the annulment of the General 

Meeting’s resolution to increase the share capital, on the grounds that he had failed to provide proof that 

the command group had abused its power. Therefore, in this case, a strict application of the burden of power 

rule led to deny the existence of a case of abuse of majority. 

 

 

 

(69) Tribunale of Palermo, Sect. V, 29.2.2019, n. 1069 in Le Società, 2019, 675.  

(70) Court of Trento, 14 August 2020. 

(71) Francesca Scanavino, “L’abuso della maggioranza negli organi collegiali: l’aumento di capitale”, Euroconference 
Legal, February 23, 2021, https://www.eclegal.it/labuso-della-maggioranza-negli-organi-collegiali-laumento-capitale/. 
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2.6. Conclusions 

In conclusion, Italian jurisprudence has developed multiple different theoretical approaches in order 

to understand and conceptualize the issue that an abuse of majority can pose within a company. However, 

although this problem is widely recognized by Italian legal doctrine, it is not well reflected within legislation 

– similarly to the more general concept of abuse of law. This means that minority shareholders do not have 

an effective tool at their disposal for their protection. 

As a matter of fact, minority shareholders, when oppressed by the majority, can only reoccur to art. 

2373 c.c., which concerns with a conflict of interest within the company, and provides a starting point for 

legal argumentation.  

In spite of the aforementioned ruling by the Court of Milan, cases of annulment of shareholders’ 

meeting resolutions for abuse of voting rights are a rare occurrence, as demonstrated by the ruling of the 

Court of Trento. This is due to two main circumstances. Firstly, it must be considered that, even if a 

shareholder is successful in bringing a liability action, any damages awarded must be paid to the company, 

and not to the shareholder, who is only entitled to legal fees incurred in the process. In fact, the purpose of 

a corporate liability action is to restore the share capital for the losses incurred, and not to compensate any 

damage suffered by the shareholders (72). Clearly, this might be a disincentive for a minority shareholder 

who is considering this course of action. Secondly, it should be recalled that, according to case law (73), it 

is incumbent on the minority shareholder to prove that the majority shareholder has abused its rights, 

according to the “burden of proof” principle. In other words, it is difficult for the shareholder challenging 

the resolution to prove that it was taken intentionally, with the purpose of harming his position within the 

company (74). 

Nevertheless, while Italian jurisprudence may lack effective tools for the protection of minorities 

when abuses by the majority arise, the different structure of companies attempts to ensure that minority 

shareholders can retain their decision-making powers. This is done, for example, through different voting 

systems and regulation of shareholders’ meeting majorities. 

  

 

(72) Campobasso, Diritto commerciale, cit., 386. 

(73) See the aforementioned ruling by Court of Cassation, no. 27387/2005. 

(74) Campobasso, Diritto commerciale, cit., 338. 
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 Chapter III 

 The Abuse of Majority in the United Kingdom 

SUMMARY: 3.1 Introduction to the UK Legal Framework – 3.2 The Role of Shareholders 

in the United Kingdom – 3.3 Protection against the Abuse of Majority – 3.4 

Remedies for “Unfair prejudice” – 3.5 Case Study: Unfair Prejudice and the 

Rights of Minority Shareholders – 3.6 Possible Outcomes for Disputes based 

on Unfair Prejudice 

3.1. Introduction to the UK Legal Framework 

In the previous chapter, the Italian legal framework and case law on the abuses committed by 

majority shareholders against minorities have been considered. In particular, we defined “abuse of 

majority” as any situation in which the majority principle is used to the detriment of the interests of the 

minority shareholders, without, however, formally violating any provision set out by the law or the 

company’s articles of association.  

In the United Kingdom, the Companies Act is the source of written legislation that guides companies. 

The Companies Act supports that legislation should facilitate and promote the efficient operations of the 

company and maximize wealth for all stakeholders (75). However, the Companies Act leaves space for a 

degree of flexibility and freedom, as the goals of efficiency and maximization of wealth should be achieved 

through minimum regulatory intervention (76). Before examining the abuse of majority in the United 

Kingdom and the remedies available, it is relevant to briefly discuss the role of shareholders. 

3.2. The Role of Shareholders in the United Kingdom 

Shareholders, and in particular their role in decision-making within a company, play a fundamental 

role in the governance of companies (77). There are decisions for which the Act requires shareholders’ 

 

(75) Davies and Rickford, “An Introduction to the New UK Companies Act”, cit., 51. 

(76) Ibid. 

              (77) Paul L. Davies and Sarah Worthington. Gower and Davies’ Principles of Modern Company Law, (London: Sweet         
& Maxwell, 2012), 435. 
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consent, such as alterations to the company’s articles or decisions to issue new shares, but shareholders are 

also responsible for decisions that affect the company’s performance, such as by removing or appointing 

directors and installing a new board (78). It is therefore important that shareholders are able to exercise their 

vote, and that all shareholders have the ability to express their interests. However, as we have seen, majority 

shareholders, given their larger powers, may act to the detriment of minority shareholders.  

While one might think that a shareholder should, as directors are, be subject to fiduciary duties under 

which they should exercise their votes to the best interest of the company, in reality shareholders may 

decide to exercise their rights according to their own selfish interests, with disregard of the minorities’ 

interests or even of the companies’ own interests (79). This said, the shareholders’ voting powers should not 

be unlimited (80). The fact that majority shareholders do not have to exercise their powers to the “benefit” 

of minority shareholders does not imply that they can fully disregard them. Therefore, there should be some 

safeguards in place so that the minority is not exposed to the opportunistic treatment of the majority (81). 

As a matter of fact, in English company law, there are some techniques available to control the unfair 

exercise of voting powers by majority shareholders (82). However, it is very challenging for the legislature 

to be able to capture and identify in advance which decisions should be prohibited on the grounds that the 

manner in which the voting was conducted was unfair and harmful to the minority (83). In fact, it is difficult 

to discern what is “fair” and what is “unfair”, as this is usually dependent on the case at hand and cannot 

be assessed ex ante (84).  

 

 

 

               (78) Davies and Worthington. Gower and Davies’ Principles of Modern Company Law, cit., 436. 
(79) Davies and Worthington. Gower and Davies’ Principles of Modern Company Law, cit., 691. 

(80) Davies and Worthington. Gower and Davies’ Principles of Modern Company Law, cit., 692. 

(81) Ibid. 

(82) Davies and Worthington. Gower and Davies’ Principles of Modern Company Law, cit., 687. 

(83) Davies and Worthington. Gower and Davies’ Principles of Modern Company Law, cit., 688. 

(84) Ibid. 
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3.3. The Abuse of Majority in the United Kingdom 

Remedies to the abuse of majority – also referred to as “minority shareholder oppression” (85) – are 

provided for in the Companies Act (2006), which constitutes the primary source of UK corporate law. As 

will be shown in this chapter, the Companies Act, which replaced the one previously in force since 1985, 

represents an evolution for what concerns minority rights against abuses committed by the controlling 

shareholders in companies, especially with regard to the first English experience on the subject, summarized 

by the judgement in Foss vs. Harbottle (86), which held that only the company and not the shareholders 

may sue to remedy the wrong done to the company. 

In the UK system, there are two main types of companies that can be formed under the Companies 

Act: public and private companies. Public companies are those in which members liability to contribute to 

the assets is limited to the amount payable on their shares (87), whilst private companies are defined as all 

other companies. The most relevant difference between these two types of companies is that private 

companies cannot offer securities to the public, and that public companies must have a minimum share 

capital, at least before they are allowed to trade (88). The problem of the abuse of majority is especially felt 

in the so-called “privately held companies” (or “close corporations”), i.e., those companies in which stocks 

are not offered to the general public on the stock market exchanges, but rather are offered, owned and traded 

privately (89). As it has been correctly observed, in close corporations the oppression of minority 

shareholders constitutes a problem of “exit” or “voice” (90): specifically, with the former expression we 

refer to the fact that minority shareholders have no practical ability to sell their shares and exit without the 

majority’s consent, thus enabling a hostile majority to “freeze out” the minority from the benefits of 

ownership, for instance by refusing to declare dividends (91). On the other hand, the expression “voice 

problem” reflects the fact that minority shareholders often lack a meaningful ability to participate in the 

 

(85) Dan Prentice, “The theory of the firm: minority shareholder oppression: Sections 459-461 of the Companies Act 
1985”, Oxford Journal of Legal Studies 8, no. 1 (1988): 55. 

(86) [1843] 67 ER 189. 

(87) Davies and Rickford, “An Introduction to the New UK Companies Act”, cit., 51. 

(88) Ibid. 

(89) Carlos D. Israels, “Close Corporation and the Law”, Cornell Law Review 33, no. 4 (1948): 488-506. 

(90) Benjamin Means, “A Voice-Based Framework for Evaluating Claims of Minority Shareholder Oppression in the 
Close Corporation”, Georgetown Law Journal 97, (October 15, 2008): 1217. 

(91) Means, “A Voice-Based Framework for Evaluating Claims of Minority Shareholder Oppression in the Close 
Corporation”, cit., 1218. 
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governance of a close corporation and may be excluded entirely from the decision-making process (92). As 

a result, these two factors combined clearly provide a disincentive to take minority stakes in this type of 

companies. 

Under Section 994 of the Companies Act (2006), abuse of majority is described as a behaviour that 

is “unfairly prejudicial to the interests of members generally or of some parts of its members” and is 

represented through “acts or omissions of the company (93)”. This is in contrast with Italian jurisprudence, 

where the abuse of majority is recognized and identified in theory, but is not represented practically, nor is 

it expressly defined within written legislation. Moreover, the English legal doctrine identifies three 

hypotheses of the abuse of majority (94): 

1) Shareholders’ meeting resolutions approving or confirming directors’ deeds prejudicial to 

the integrity of the company’s net equity. 

2) Shareholders’ meeting resolutions discharging directors from their corporate 

responsibilities 

3) Shareholders’ meeting resolution aiming at diluting the shareholders’ participation 

In comparison to Italian company law, hypothesis 1) and 2) can be characterized as a “conflict of 

interest,” under art. 2373 c.c. On the other hand, hypothesis 3) can be connected to the excess of power of 

the majority with the objective of expropriating the rights of the minority, where the minority shareholder 

could be limited in the extent to which he/she can participate in the company’s’ affairs. (95)  

It is worthy to note that under a common law system, an abuse of power from the majority can also 

be categorized as a form of “fraud on the minority” (96), which can be understood as an abuse of the 

fiduciary position from shareholders who do not act in good faith or in the best interest of the company. 

For this to occur, it is neither necessary that shareholders act in a deceitful way nor that the victim is a 

minority, as the damage can be against the company itself (97). This “fraud on the minority” can be 

 

(92) Ibid. 

(93) Ibid. 

(94) Growe, op., 594 s. The leading cases for these three hypotheses are: Menier v. Hooper's Telegraph Works (1874) 
L.R. 9 Ch. App. 350; Prudential Assurance v. Newman Industries (No. 2) (1982) Ch. 204, C.A.; Brown v. British Abrasive 
Wheel Co. (1919) 1 Ch. 290. 

(95) Gian Bruno Bruni, “Tutela nella joint ventures degli azionisti di minoranza / Aspetti comparatistici”, Le Società, 
(1993): 1420. 

(96) Ibid. 

(97) Ibid.  
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compared to Italian case law, where when majority shareholders misuse their powers to the detriment of 

the minority it can be considered as a breach of art. 1375 c.c., which refers to the duty of good faith.  

3.4. Protection against the abuse of majority 

English company law exhibits three types of protection against the abuse of majority. (98) All of these 

three types are based on the concept of self-protection, whereby the minority initiates the intervention in an 

attempt to counteract a possible abuse form the majority. They consist of: 

1) Legal protection, which refers to the norms established to protect the interests of the 

minority. For example, the Companies Act (1985) introduced the requirement to reach 

specific majorities in order to undertake certain actions. Such as the requirement to reach a 

majority of over ¾ in general meetings to modify the company’s articles of association (Sec. 

9 CA), to change the “social denomination” (Sec. 22 CA), the reduction of share capital 

(Sec. 134 CA) or the liquidation of the company (Sec. 84 CA). (99) 

 

2) Judiciary protection. In general, the behavior of the majority is unlawful when the majority 

abuses its powers (although these are rightfully owned) in order to pursue a corporate 

objective. An essential prerequisite for minority shareholders to engage in judiciary 

protection is to prove both the unlawful conduct of the majority and its unfairness, meaning 

that it directly and intentionally harms the rights of the minority (100). 

 

3) Administrative protection. It is relevant for there to be in place some sort of administrative 

protection as general meetings are, by nature, the expression of the power of the majority, 

and therefore a possible source of abuse by the majority. In order to prevent minority 

oppression, there should be mechanisms in place to avoid or reduce the likelihood that the 

general meeting becomes an exclusive expression of the interests and will of the majority. 

 

 

 

(98) Ibid. 

(99) Ibid. 

(100) Ibid. 
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3.5. Remedy for “Unfair prejudice” (section 994 CA) 

Section 994, par. 1 of the Companies Act (2006) (101) states as follows: “A member of a company 

may apply to the court by petition for an order under this Part on the ground: (a) that the company's affairs 

are being or have been conducted in a manner that is unfairly prejudicial to the interests of members 

generally or of some part of its members (including at least himself), or (b) that an actual or proposed act 

or omission of the company (including an act or omission on its behalf) is or would be so prejudicial.” 

According to par. 2 of the same provision, a claim for unfair prejudice can be brought, other than by 

a member of the company, also by a non-member who has been transferred shares, or by a non-member 

who has acquired the shares by law (e.g., the personal representative of a deceased person). Unfair prejudice 

claims typically arise when majority shareholders, who may also be directors, use or abuse their powers to 

promote their own interests to the detriment of the minority (102). However, for the claim to be upheld under 

Section 994, the petitioner will have to demonstrate the presence of the following four elements (103): 

1) The conduct in question must relate to the company’s affairs; 

2) The conduct must have caused a prejudice to the petitioner’s participation in the company; 

3) This prejudice must have been unfair; 

4) The conduct in question must have affected the interests of the petitioner as a member of 

the company. 

As regards the first element, the expression “company's affairs” has often been interpreted broadly, 

as encompassing  all matters decided by the board of directors and the shareholder’s meeting: it can 

therefore be said that the conduct does not fall within the scope of Section 994 when it only concerns the 

activities of shareholders in their personal capacity and between themselves and not corporate conduct (104).  

For what concerns the second and the third element, before looking at them separately, it shall be 

preliminary observed that Section 994 requires the conduct to be both prejudicial and unfair. Therefore, 

 

(101) It should be noted that this remedy does not represent an innovation brought by the recent corporate legislation, as 
protection for minority shareholders was already provided for in the Companies Act 1985 under Section 459. 

(102) Dominic Blakeley, “Unfair prejudice – A quick guide”, Clarion, last updated December 29, 2020, 
https://www.clarionsolicitors.com/articles/unfair-prejudice-a-quick-guide. 

(103) David Halpern and Michael Bowmer, “Unfair Prejudice Petitions: what makes prejudice “unfair”?”, 4 New Square, 
July 3, 2019, https://www.4newsquare.com/publications/unfair-prejudice-petitions-what-makes-prejudice-
unfair/#:~:text=Section%20994%20of%20the%20Companies,(including%20at%20least%20himself). 

(104) Ibid. 
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establishing just one element alone will not be sufficient for the claim to be granted (105). The element of 

prejudice includes financial damage to the value of the petitioner’s shares. Nevertheless, this requirement 

is not limited to a financial loss, as it may include, for example, prejudice caused by disregarding the 

petitioner’s right to participate in management (106). However, unfairness is perceived as a more 

complicated, slippery term (107). In order to better understand its content, it is useful to look at the judgement 

in O’Neill vs. Phillips (108), the only case on unfair prejudice to have reached the House of Lords. 

In this occasion, regarding a case of repudiation of an alleged agreement for the allotment of more 

shares, in his leading judgement Lord Hoffman ruled that the content of the fairness requirement depends 

on the context in which it is used. Hence, “conduct which is perfectly fair between competing businessmen 

may not be fair between members of a family.” Pursuing his reasoning, Lord Hoffman observed that in the 

case of unfair prejudice suffered by the company’s shareholders, the context has two features. First, a 

company is an association of persons for an economic purpose, whose terms are contained in the articles of 

association and sometimes in collateral agreements between shareholders. Thus, the affairs of the company 

are regulated by rules to which the shareholders themselves have agreed upon. Secondly, – as Lord Hoffman 

recognized in his ruling – company law has developed from partnership law, and therefore it shall be treated 

as a contract of good faith.  

Lastly, the conduct must relate to the petitioners’ interests as a member of the company (109). 

Specifically, prejudice to a member’s interests relevant to Section 994 has been found where: 

• a person became a member of a company on the basis that he would be involved in its 

management and was subsequently excluded from management (110); 

• a member lent money to the company in his capacity as a creditor, and the loan was made as 

part of the basis on which he became a member of the company (111). 

 

(105) Blakeley, “Unfair prejudice – A quick guide”; as will be later discussed, this double requirement made it practically 
difficult to grant applications based on Section 994. cit. 

(106) Halpern and Bowmer, “Unfair Prejudice Petitions: what makes prejudice “unfair?”, cit. 

(107) Ibid. 

(108) [1999] UKHL 24. 
(109) Simon Brooks, “What is unfair prejudice, when can you claim for it and what remedies are available?”, Jonathan 

Lea Network, June 10, 2020, https://www.jonathanlea.net/2020/what-is-unfair-prejudice-when-can-you-claim-for-it-and-what-
remedies-are-available/. 

(110) As in the aforementioned O’Neill v. Philipps case. 

(111) See Gamlestaden Fastigheter AB v. Baltic Partners Ltd and others. [2007] UKPC 45. 
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When the petitioners’ interests of a member other than his interest are prejudiced, and those interests 

are not connected to the basis on which he became a member of the company, this cannot find a protection 

under Section 994 (112). By means of an example, in Re J E Cade & Son Ltd (113), a shareholder failed to 

advance a claim under Section 994 as the freeholder of land which the company in question had been 

granted a licence to farm on (114). 

For what concerns the specific case of the abuse of majority shareholders in companies, if we rely 

on Lord Hoffman’s reasoning in O’Neill v. Phillips, we can therefore conclude there may be injustice if the 

majority uses the rules in a way that can be considered “contrary to good faith.” In this regard, the following 

paragraph will consider examples of situations where “unfair prejudice” may affect the rights of minority 

shareholders, thus giving rise to a claim pursuant to Section 994. 

3.6. Case Study: Unfair prejudice and the rights of minority shareholders 

As it has been stated above, the remedy provided for by Section 994 represents a fundamental tool 

available to minority shareholders in order to challenge the abuses committed by majority at the 

shareholders’ meeting. Therefore, this paragraph will be dedicated to an analysis of the most relevant case 

law on the subject of abuse of majority powers. 

However, it should be preliminary recalled that, for a claim under Section 994 to be upheld, it is 

necessary to prove that the conduct has been both prejudicial and unfair. As shown by case law, this 

double requirement has made it difficult to grant applications based on Section 994. In the case of London 

Merchant Securities plc v. Chargeurs SA and others (115), the company was in extreme financial distress, 

which meant that fresh equity was required, leading to various rounds of financing and refinancing. London 

Merchant Securities plc, attempted to seek relief under Sec. 994 CA against the satellite television 

consortium’s four members, arguing that, as a minority shareholder, it had been substantially and unfairly 

prejudiced during the refinancing operations. The petition was however dismissed as the majority’s conduct 

in diluting the petitioner’s shareholding in the company has been deemed as, yes, “prejudicial” but not as 

“unfair,” as the company’s financial situation meant that the equity was required for the interests of all 

 

(112) Brooks, “What is unfair prejudice, when can you claim for it and what remedies are available?”, cit., 1. 

(113) [1992] BCC 213. 

(114) Brooks, “What is unfair prejudice, when can you claim for it and what remedies are available?”, cit., 1. 

(115) [1996] 1 BCLC 155. 
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concerned, including the petitioners’ (116), and that there was the necessity to balance many different, 

conflicting interests.  

A classic situation of “unfair prejudice” may occur when amendments to the company’s articles of 

association (i.e., the rules and regulations governing the internal management of the company) are approved 

by the Extraordinary General Meeting. In fact, where a minority shareholder who does not have a sufficient 

stake of the company’s share capital in order to block a special resolution, a number of cases have addressed 

whether amendments to the articles of association may constitute unfair prejudice to the minority 

shareholder (117). 

In Constable v. Executive Connections Limited and others (118), Mr. Constable – holding a 5% in the 

Company – was granted by the Court an interim injunction, preventing the implementation of an 

amendment to the company’s articles of association obliging a member to sell his shares should an offer be 

received for the purchase of all of the company’s shares, which 75% of its shareholders approved (119) 

(according to the so-called “drag-along” right). 

The majority shareholder – controlling the other 95% of the company’s stakes – argued that the 

conduct could not be regarded as “unfairly prejudicial” to the interests of Mr. Constable, as he was to 

receive in excess of market value for his shares under the mechanism provided for by the amendment to 

the articles of association. Nevertheless, the Court considered it arguable that the amendment was an abuse 

of majority shareholder power, and therefore granted Mr. Constable an injunction to prevent it. However, 

the case did not proceed beyond this interlocutory stage and therefore did not arrive at a definite answer on 

the matter at hand (120).  

More recently, in Arbuthnott v. Bonnyman & Ors (121), the Court of Appeal has held that amendments 

to a company’s articles of association (including the “drag-along” provisions that led to an interim 

 

(116) Minority shareholders in joint ventures: Statutory protections available under English law”, Norton Rose Fulbright, 
April 2021, https://www.nortonrosefulbright.com/en/knowledge/publications/647605b1/minority-shareholders-in-joint-
ventures#Asdefined. 

(117) Ibid. 

(118) [2005] EWHC 3 (Ch).   

(119) Roger Blears and Kyria Mputu-Mombo, “Protection of members against unfair prejudice. Part 30 Companies Act 
2006”, RW Blears, April 6, 2020, https://www.blears.com/protection-of-members-against-unfair-prejudice-part-30-companies-
act-2006/. 

(120) Ibid. 

(121) [2015] EWCA Civ. 436. 
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injunction in the just mentioned precedent) did not involve an unfairly prejudicial conduct relevant to 

Section 994 CA, as there was no evidence of both faith or improper motive. 

This judgement is particularly relevant for the present discussion, as it contains a list of case law 

principles – which is worthy to summarize – regarding the circumstances in which alterations to the articles 

of association may be challenged as invalid: 

1) “The limitations on the exercise of the power to amend a company’s articles arise because, as in 

the case of all powers, the manner of their exercise is constrained by the purpose of the power 

and because the framers of the power of a majority to bind a minority will not, in the absence of 

clear words, have intended the power to be completely without limitation; 

2) A power to amend will be validly exercised if it is exercised in good faith in the interests of the 

company; 

3) It is for the shareholders, and not the court, to say whether an alteration of the articles is for the 

benefit of the company. But it will not be for the benefit of the company if no reasonable person 

would consider it to be such; 

4) The view of shareholders acting in good faith that a proposed alteration of the articles is for the 

benefit of the company, which cannot be said to be a view which no reasonable person could 

hold, is not impugned by the fact that one or more of the shareholders were actually acting under 

some mistake of fact or lack of knowledge or understanding; 

5) The mere fact that the amendment adversely affects one or more minority shareholders and 

benefit others does not, of itself, invalidate the amendment if the amendment is made in good 

faith in the interests of the company; 

6) A power to amend may also be validly exercised even though the amendment is not for the 

benefit of the company because it relates to a matter in which the company as an entity has no 

interest but rather is only for the benefit of shareholders as such or some of them. This will not, 

however, be the case if the amendment involves oppression of the minority, is otherwise unjust 

or is outside the scope of the power; 

7) The burden is on the person impugning the validity of the amendment of the articles to satisfy 

the court that there are grounds for doing so (122)”. 

 

(122) Ibid. 
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Lack of transparency and denial of information to minority shareholders may also amount to “unfair 

prejudice” (123). In particular, these factors gave rise to the recent Privy Council ruling in Ming Siu Hung v. 

JF Ming Inc (124). 

Oddly, in this case the appellants and the respondent are siblings. The father gave each of them 1,000 

shares in the company he set up. Unknown to the other sibling, he also gave a further 10,000 shares to the 

respondent who, alone among the children, had helped him build up the business. When the other sibling 

discovered the brother’s status as majority shareholder, they challenged the authenticity of the additional 

10,000 shares and sought to remove him as a director of the company through proceeding in Hong Kong. 

However, those proceedings were ultimately resolved in favour of the respondent. 

As both majority shareholder and sole director, from 2006 onwards, the respondent failed to provide 

members with any such financial statements or information relating to the company, even though he was 

required, under Article 120 of the articles of association, to provide members with annual financial 

statements (unless this was waived by resolution). In April 2014, following repeated requests from the 

appellants, the respondent amended the articles of association to prospectively and retrospectively waive 

the requirement to provide financial statements. 

Both the Court of first instance, the Court of Appeal and the Privy Council upheld the petitioners’ 

claim that they had suffered unfair prejudice from the majority shareholder’s actions. As Lord Briggs stated 

in his judgement, these actions were “a symptom, albeit a very serious and harmful one, of [the majority 

shareholder’s] complete and continuing inability to recognise or acknowledge that the appellants had any 

legitimate stake in the Company as minority shareholders”. In doing so, the Privy Council ordered the 

majority shareholder to purchase the shares of the minority (buy-out order), thus overturning the decision 

of the Court of Appeal, which had considered that the appropriate remedy would have been to provide the 

financial information. 

3.7. Possible outcomes for disputes based on Unfair prejudice 

Whether the petitioner’s claim for “Unfair prejudice” is upheld, Section 996 (2) CA lists particular 

types of orders which may be given by the judges, although the Court retains a general discretion under 

Section 996 (1) to make any order it thinks fit. Specifically, under Section 996 (2) the Court can: 

 

(123) Norton Rose Fulbright, “Minority shareholders in joint ventures: Statutory protections available under English 
law”, cit. 
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1) Regulate the conduct of the company's affairs in the future; 

2) Require the company to refrain from doing or continuing an act complained of, or to do an act which 

the petitioner has complained that it has omitted to do; 

3) Authorise civil proceedings to be brought in the name and on behalf of the company by such 

person/s and on such terms as the Court may direct; 

4) Require the company not to make any, or any specified, alterations in its articles without the leave 

of the court;  

5) Provide for the purchase of the shares of any members of the company by other members or by the 

company itself and, in the case of the purchase by the company itself, the reduction of the company's 

capital accordingly. 

In practice, the most common remedy awarded by the Courts is to order the responsible shareholder 

to buy-out the petitioner’s shares (125). However, the valuation of shares can cause considerable problems, 

as there are many conflicting methods of valuation: to solve these conflicts, Courts usually hold that the 

shares should be valued at such date as is fair to the petitioner, which is usually the date when the prejudice 

began. In addition, the Court may also order that the valuation should be on the basis that the unfairly 

prejudicial conduct had not taken place (126). 

In conclusion, in Grace v Biagioli and others (127), the Court of Appeal held that – once unfair 

prejudice is established – the Court is given a wide discretion as to the relief which should be granted: this 

is not limited merely to reversing or putting right the immediate conduct, as the Court is entitled to look at 

the reality and practicalities of the overall situation, past, present and future. 

 

  

 

(125) Blakeley, “Unfair prejudice – A quick guide”, cit. 

(126) Andrew Perkins, “Guide to Unfair Prejudice Against Shareholders”, Ashfords, April 19, 2018, 
https://www.ashfords.co.uk/news-and-media/general/guide-to-unfair-prejudice-against-
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 Chapter IV 

 Conclusions 

SUMMARY: 4.1. Comparison of Abuse of Law – 4.2 Comparison of Abuse of Majority – 
4.3. Concluding Remarks 

4.1.  Comparison of Abuse of Law 

As it has been discussed, abuse of law refers to a situation in which an individual takes advantage 

of his/her right and exercises it to the detriment of another party, although not violating a limit expressly 

provided by the law (128). Both in Italy and the United Kingdom, in contrast with other countries 

jurisdictions’, there is no express provision against the abuse of law. This is due to the fact that abuse of 

law is a very abstract concept, which has, for a long time, been considered as a social and ethical issue 

rather than a judiciary one. As of today, there is no debate to whether or not an abuse of law can occur and 

to whether it can pose a significant judiciary problem, therefore it is slowly being introduced in various 

legal systems and, most importantly, taken into consideration by judges when settling cases. 

However, due to the nature of abuses of law, it is a very challenging concept to codify, thus creating 

an obstacle for individuals to seek and achieve protection when it occurs. Specifically, in Italy it did not 

receive an express codification because it was held that such a provision would weaken the requirement of 

“certainty of law” (129). However, specific norms were introduced under which it is possible to sanction an 

abuse of law when it occurs. Moreover, it is often applied in judgements by the courts by associating it to 

art. 833 c.c. and, most importantly, to the duty of good faith, provided under art. 1375 c.c. (130). Whilst 

Italian jurisprudence is increasingly familiar with the concept of abuse of law, it is less widely accepted in 

the United Kingdom, where it however poses less of a problem due to the nature of common law 

jurisdictions, which allows judges a higher degree of flexibility when providing their rulings.   

A significant factor of difference between the Italian and English legal framework, consists in the 

principle of the duty of good faith. Whilst this is a fundamental principle in Italian legislation, explicitly 

recognized within written legislation, it is not so in the UK. In fact, the preponderant English doctrine is 

 

(128) Pino, “L’abuso del diritto tra teoria e dogmatica”, cit., 2. 

(129) Levanti, “Abuso del Diritto”, cit., 1. 

(130) Ibid. 
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reluctant to the introduction of an explicit principle of good faith, since the most felt need is to guarantee 

and protect contractual autonomy between parties (131). This additional issue makes it impossible to 

associate an abuse of law to the violation of the duty of good faith, as instead is often done in Italy. 

Nevertheless, although not expressly provided for, the duty of good faith does implicitly appear in different 

areas of English law and it is possible to identify some legal principles which can be connected to it, as well 

as to the abuse of law (132). In fact, it is possible to observe situations in which acts that harm third parties 

are sanctioned, such as through the tort of nuisance.  

4.2. Comparison of Abuse of Majority 

An abuse of law can occur under different circumstances, one of which is through an abuse of 

majority within companies, whereby a majority can take decisions that harm an oppressed minority. The 

“majority principle” is used to ensure the effectiveness and speed of corporate action, in both Italian and 

English companies, yet it might be exploited by the majority and used to the detriment of the interests of 

the minority, without however violating any internal or external provision (133). Therefore, it has been 

recognized, that there should be limits to the amount of powers attributed to the majority and to the ways it 

may exercise such powers.  

The first form of prevention against the abuse of majority, common to both of the legal systems 

under discussion, is the implementation of internal forms of control in general meetings. For example, 

through the determination of the voting system and a minimum voting threshold that has to be reached in 

order to approve resolutions. One of the reasons these mechanisms have been developed was to attempt to 

minimize the asymmetric distribution of shareholders’ powers and to ensure at least some degree of 

fairness. Nevertheless, they are not sufficient to guarantee the protection of minorities’ rights. 

In the United Kingdom, the “unanimous consent rule” is a common law rule which allows members 

to take decisions for the company and modify its internal rules by agreement, without requiring any 

compliance with formalities (134). The Companies Act does not codify the law on such agreement, although 

it had been proposed, however there are mandatory rules that place a threshold to be reached in order to 

 

(131) Lavia, “La buona fede oggettiva in Italia e nel Regno Unito”, cit. 1. 

(132) Bonanzinga, “Abuso del diritto e rimedi esperibili”, cit., 16. 

(133) Cassottana, L’abuso di potere a danno della minoranza assemblare, cit., 1-60. 
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alter the articles of association governing a company. Specifically, the Act often requires decisions taken 

by shareholders to represent the supermajority (75%), rather than the simple majority (135). This provides 

some degree of protection to minority shareholders, as a minority of 25% would be able to block a change 

in the articles (136). Similarly, in Italian corporate law, art. 2368 c.c. states that a general meeting requires 

an absolute majority to pass a resolution, except if the company’s statute requires for a higher majority. In 

contrast with English legislation, in Italy, shareholders are given a degree of freedom whereby they can 

decide to increase the number of votes needed to pass resolutions, whereas in England the aforementioned 

rule is not modifiable (i.e., a higher majority cannot be imposed). 

The most significant difference concerning the abuse of majority between the two jurisdictions is 

that in Italy there is no specific norm a minority shareholder may resort to in order to seek protection from 

an abuse by the majority, while in the United Kingdom, a company member may, under Sec. 994 of the 

Companies Act, apply to the Court by petition on the ground that the company conducted its affairs in a 

manner that is unfairly prejudicial to the interests of some or all members.  

 Notwithstanding the absence of a specific norm, Italian doctrine developed multiple theoretical 

approaches in order to conceptualize the notion of abuse of majority (137). Although they diverge in several 

aspects, they both share two common features. The first one is the clear recognition that there must be a 

limit imposed to the powers of majorities. The second one is the reference to art. 2373 c.c., which regards 

the “conflict of interest,” that provides the starting point for all the discussions relating to the subject. 

Similarly, English doctrine identifies three different hypotheses for abuse of majority (138). The first two 

can be associated to art. 2373 of the Italian civil code as they relate to the conflict of interests that might 

arise between a company and its members, whilst the third hypotheses concerns the dilution of share capital. 

The dilution of share capital is one of the most notable ways through which an abuse of majority can express 

itself, in both jurisdictions, as demonstrated by the aforementioned case law. 

As previously mentioned, Sec. 994 CA explicitly provides a remedy against the abuse of majority: 

the remedy of unfair prejudice. According to Sec. 994 CA, the petitioner must be able to prove four elements 

for the abuse to be sanctioned (139): (1) that the conduct was related to the companies’ affairs, (2) that the 

 

(135) Davies and Worthington. Gower and Davies’ Principles of Modern Company Law, cit., p. 688 

(136) Ibid. 

(137) Preite, Abuso di maggioranza e conflitti di interessi del socio nelle società per azioni, cit. 

(138) Bruni, “Tutela nelle joint ventures degli azionisti di minoranza / Aspetti comparatistici,” cit., 1420.  

(139) Halpern and Bowmer, “Unfair Prejudice Petitions: what makes prejudice “unfair?”, cit. 
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conduct caused a prejudice which was (3) unfair and which (4) must have affected the interests of the 

petitioner as a member of the company. Moreover, Section 996 (2) of the Companies Act also provides for 

six tools available to the Court in order to solve the issue of abuse by the majority, in most cases the Court 

rules to make the responsible shareholder buy-out the petitioners’ shares (140). The Court is also given a 

wide discretion to the relief that should be granted to the case and is allowed to take several factors into 

account when making the judgement.  

In the Italian system, there is neither an “official” remedy that can be employed against an abuse of 

majority, nor a set of specified sanctions that the Court can implement. However, it is recognized that, as 

demonstrated by the ruling by the Court of Milan, there is an abuse when a resolution (1) does not satisfy 

an interest of the company, and (2) harms the minority shareholder. 

However, it should be noted that in both systems, one of the aspects that makes the protection of 

minority shareholders’ interests practically more difficult is the attribution of the burden of proof, which 

falls on the minority shareholders, in the event that they seek to challenge the decision taken by the majority 

judicially. According to Italian case law, for the claim to be upheld, the shareholder will in fact have to 

prove that the resolution was taken intentionally for the sole purpose of harming his position within the 

company. With regard to the English experience, a petition for “unfair prejudice” suffered by the minority 

shareholders (pursuant to Section 994 CA) can be only granted whether the petitioner manages to prove 

that majority shareholder’s conduct has been both prejudicial and unfair. As it has been observed, this 

double requirement has made it practically difficult to grant applications based on Section 994. As a result, 

in both the Italian and the English experience, petitions made by minority shareholders – respectively under 

Article 2393 bis c.c. and Section 994 CA – are a rare occurrence.  

An additional important difference concerns the application of the principle of duty of good faith 

when dealing with cases of abuse of majority. In fact, Italian doctrine and jurisprudence interpreted the duty 

of good faith as applicable also in the corporate sphere, thus facilitating minority shareholders in having 

their claims recognized. From this point of view, the Italian system can therefore be seen as slightly more 

favorable to the recognition of rights of minority shareholders against abuses by the majority. In sharp 

contrast, English legal doctrine, not identifying the duty of good faith within its jurisprudence (141), inhibits 

the possibility to employ a violation of good faith argument when there is an abuse of majority. 

Nevertheless, as we previously noted, the principle of duty of good faith does appear in English law is some 

 

(140) Blakeley, “Unfair prejudice – A quick guide”, cit. 

(141) Lavia, “La buona fede oggettiva in Italia e nel Regno Unito”, cit. 1. 
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transversal way. As a matter of fact, the aforementioned Lord Hoffman’s ruling in O’Neill v. Phillips may 

be seen as a partial softening of the English viewpoint. As he recognized in his judgement, company law 

shall in fact be treated as a contract of good faith, hence there will be cases in which it shall be deemed as 

“unfair” – for those conducting the affairs of the company – to rely upon their strict legal powers. As a 

result, the “unfairness” relevant to Section 994 CA can consist either in a breach of the rules, or in using 

the rules in a manner which would be regarded as contrary to good faith. 

4.3. Concluding Remarks 

 This thesis provided a discussion of the abuse of majority in Italy and the United Kingdom. We 

have clearly established how such an abuse is detrimental to minority shareholders and leads to conflicts 

within the company, which – as it should be noted – may also cause a negative impact in the economic 

activities carried out.  

 While we deem just that minority shareholders should be granted a degree of protection, in order to 

avoid being oppressed by the majority, a question naturally arises: To what extent should the minority be 

protected?  

 We believe that it is fundamental to strike a balance between protecting minority shareholders and 

allowing the majority to exercise their rights within the company. As a matter of fact, while on the one hand 

it is fair to protect minorities and guarantee that their interests are pursued, on the other we need to recognize 

that majority shareholders have their own interests and the right and powers to protect them.  

Of course, if the majority acts exclusively to harm the minority, their actions should be sanctioned. 

However, in our view, the situation becomes more complex the moment that the minority and majority 

have conflicting interests. In such a scenario, whose interests should prevail? Majority shareholders are the 

people who, by construction, invested the most in the company and therefore have a greater interest in it 

and are exposed to a higher level of risk in case the company finds itself in financial distress. Even if their 

actions might harm the minority, it is necessary to keep in mind that the majority has rightfully acquired 

their powers and have the right to exercise them in however way they deem fair, even if in certain cases 

there might be repercussions on the minority shareholders. 

It appears, in this respect, that, if a balance must be stroke between these two positions, it is very 

difficult to do it in general and abstract terms. This is probably the reason why it is very difficult to place 

case law about the abuse of majority into definite and clear categories. 
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As we have seen, when, as it occurs in Italy, there is no general norm, judges pay a formal tribute 

to the general principles elaborated by doctrine and previous judgements, but then apply those principles in 

the way it appears more suitable to the case at hand. When, as it occurs in the UK, there is a general norm, 

this, instead of being viewed as enabling the judge to apply the abuse of majority principle, is regarded as 

a limit to the judges’ power who, in their turn, strive to overcome such limitation whenever the case so 

requires. This leads to the conclusion that the notion of “abuse” is inevitably placed in a grey and borderline 

area between legal order and ethical conceptions and, therefore, it escapes any categorization into general 

and abstract norms and theories resulting into a quite powerful tool to be only managed – hopefully with 

due care – by each judge on a case by case basis. 
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