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Introduction. 

This master’s degree thesis aims to analyse the phenomenon of Brexit as an instance of 

secession. The dissertation wants to draw attention to this important moment of European 

history, widely recognized as one of the most unexpected and pioneering challenges to be faced 

in European Union and highlight the elements that make this event a legitimate model of 

secession, although peculiar. Indeed, it is necessary to talk about a peculiar instance of 

secession, as the Brexit case evidently does not show the typical characteristics of a secessionist 

event. Such characteristics will be later better explained, but generally speaking, it is possible 

to anticipate a definition of the phenomenon: secession can be defined as ‘a method of creation 

of States, the most conspicuous and probably the most common until 1914’1, and it consists in 

‘the creation of a State by the use or threat of force without the consent of the former 

sovereign’2. Indeed, secession usually entails the presence of a State and a territory part of it 

that attempts to obtain independence and create a new state entity without the former 

sovereign’s consent. It is also important to highlight that, since the first modern Constitution 

was adopted3, secession has always been a critical issue for constitutional design4 and, in the 

juridical tradition and in liberal constitutionalism5, secession has been transformed in a sort of 

constitutional taboo6. While European Union is surely not a State and the United Kingdom is 

not a territory wanting to become a new state entity, it is also possible to affirm that treating 

Brexit as a ‘simple’ case of treaty withdrawal would mean ignoring the peculiar nature of 

European Union. For this reason, secession may be studied as a wide phenomenon that 

comprises numerous occurrences with various characteristics, like British withdrawal from the 

EU. To study Brexit as an instance of secession, a comparative work will be done in the 

dissertation. In fact, three ‘typical’ secessionist events will be analysed and compared with 

Brexit: the case of Quebec in Canada, that of Catalonia in Spain and the secession of Kosovo 

from Serbia. 

The first chapter provides a first analysis of secession. It begins with an investigation of 

secession and state integrity. Indeed, when addressing the subject of secession, it seems 

convenient to first start by defining State integrity, as secession is an act that is opposite to the 

 
1 James Crawford, The creation of States in International Law (2nd edn, Oxford University Press 2007), 183. 
2 Krystyna Marek, Identity and Continuity of States in Public International Law (2nd edn, Librairie Droz 1968), 

207.  
3 The first modern Constitution was adopted in 1789 in the United States. See Dieter Grimm, Constitutionalism: 

past, present, and future (1st edn, Oxford University Press 2016). 
4 Tom Ginsburg, ‘Secession’ (2018), August Issue, Constitution Brief 

https://www.idea.int/sites/default/files/publications/constitution-brief-secession.pdf accessed  21 September 2023. 
5 For further details on the subject see: Costanza Margiotta, L’ultimo diritto: profili storici e teorici della secessione 

(1st edn, Il Mulino 2005). 
6 Susanna Mancini, ‘Costituzionalismo, federalismo e secessione’ (2014) 4 Istituzioni del federalismo 779, 784. 

https://www.idea.int/sites/default/files/publications/constitution-brief-secession.pdf
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idea of State integrity and it is the State integrity itself, together with other challenging notions, 

that makes secession a problematic subject. In this first paragraph, there will be an investigation 

of the approach to State integrity both in domestic and international law. Indeed, it will be 

shown how the territory is coessential to the State7 and this partially explains the significance 

given to State integrity in the public law doctrine. On the other hand, with reference to 

international law, the idea of territorial integrity became a universal tenet of international law 

over the course of the 19th century8, with the protection of it being nowadays specifically 

mentioned in the United Nations Charter as a component of the prohibition of the use of force9. 

Also, the principle is the subject of several UN resolutions10 and of treaties, both at the multi- 

and at the bi-lateral level11. Later, the approach of public law to State integrity will be analysed 

with particular reference to the three States chosen, after that the methodology and the choice 

of the cases have been explained. The second paragraph of this first chapter will be focused on 

secession in contemporary democracies, by giving a proper definition of the phenomenon, 

studying secession as an infringement of the rule of law and as a right in international law and 

showing the limits of this international approach. This paragraph will be helpful for better 

understanding secession in general and will be the basis for studying each case study in the 

dissertation. Indeed, this paragraph can be considered, together with the previous one, the basis 

for understating the rest of the work. The last element to which this first chapter is dedicated is 

the approach to integrity of European Union. Indeed, after briefly describing the most important 

milestones of European integration, there will be a focus on the illustration of the peculiar nature 

of European Union and the dispositions regulating the withdrawal from European Union. 

Hence, article 50 TUE, that enables any Member State to withdraw from EU on the basis of its 

own constitutional requirements12, will be investigated. 

Chapter 2 is dedicated to the narrative of the three secessionist instances chosen to help 

analyse Brexit as a case of secession. Indeed, the chapter will first be focused on secession in 

federal Sates, explaining the main characteristics proper of this system of government and 

showing how federalism in the West is regarded as a successful experiment in which 

secessionist movements coexist with a liberal and democratic form of government13. Later, the 

 
7 Roberto Bin and Giovanni Pitruzzella, Diritto Pubblico (16th edn, G. Giappichelli Editore 2018), 13. 
8 Christian Marxsen, ‘The Concept of territorial integrity in international law- What are the implications for 

Crimea?’ (2014) 75 Heidelberg Journal of International Law 32, 34. 
9 United Nations General Assembly, ‘Charter of the United Nations’ 1945. 
10 See UNGA, Res. 3314 (XXIX) (14 December 1974); UNGA, Res. 2625 (XXV) (24 October 1970). 
11 See, for example, United Nations Convention on the Law of the Sea (signed 10 December 1982, entered into 

force 16 November 1994). 
12 Consolidated Version of the Treaty on European Union [2008] OJ C115/13. 
13 Will Kymlicka, ‘Federalism and Secession: at Home and Abroad’ (2000) 12 Can J L and Jurisprudence 207, 

217. 
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attention will be put on Quebec’s secessionist history. Particularly, Quebec is one of Canada’s 

provinces and is characterized by having a majority of French-speaking population, unlike the 

rest of Canada. This linguistic difference, together with other elements, caused conflicts 

between Quebec and the Canadian central government and Quebec experienced two attempts 

to secede from Canada through a referendum. Both referendums did not obtain a result in favour 

of secession, but, as a result of the last attempt, the Supreme Court of Canada was sued by the 

federal cabinet to express on whether Quebec can secede from Canada unilaterally, whether 

international law permits the unilateral secession of Quebec and if there is, under international 

law, a right to self-determination that would give Quebec the right to secede unilaterally14. The 

answers to such questions gave rise to a decision15 in which the Court affirmed that secession 

should not be regarded as illegal a priori and endorsed the possibility to allow a right to secede. 

This pronouncement had a pivotal role in the reading given to secession after 1998, not only in 

Canada but also in the rest of the world. After this analysis, the second paragraph of the chapter 

is dedicated to the Catalonian case. Once giving an overlook of secession in regional States, the 

peculiarities of the case are narrated. Regional States are States which might be affirmed as an 

‘intermediate solution’ between unitary and federal States or, according to some scholars, as a 

‘smoother’ version of federal States16. Particularly, Spain is sometimes recognized as having a 

‘quasi-federal’ State structure17. Being a regional State, it is characterized by territorial 

divisions and Catalonia is one of its Autonomous Communities experiencing secessionist 

movements. Catalonia’s desire to secede is rooted in historical, cultural, economic, and political 

factors. However, this wish did not strongly develop until 2012, the year that signed the 

beginning of the Catalan crisis18. After this year, there were several events that caused tensions, 

culminating in the 2017 referendum, with mobilizations happening. In this referendum, even if 

with dubious results, the wish to secede was expressed by the popular wish and on 10 October 

the independence of Catalonia was affirmed with reserve19. However, later, the Constitutional 

Tribunal declared the transition from autonomous community to State of Catalunya 

 
14 Case 25506, Reference re Secession of Quebec [1998] 2 SCR 217. 
15 Ibidem.  
16 See, among others, Erin Ryan, ‘Secession and Federalism in The United States: Tools for Managing Regional 

Conflict in a Pluralist Society’ (2016) 96 Oregon Law Review 123, 172 and Sergio Bartole, ‘Internal Ordering in 

the Unitary State’ in Michel Rosenfeld and Andras Sajó (eds.), The Oxford Handbook of Comparative 

Constitutional Law (Oxford University Press 2012), 611. 
17 Sergio Bartole, ‘Internal Ordering in the Unitary State’ in Michel Rosenfeld and Andras Sajó (eds.), The Oxford 

Handbook of Comparative Constitutional Law (Oxford University Press 2012), 611. 
18 Josep Maria Castellà Andreu, ‘The Reception in Spain of the Reference of the Supreme Court of Canada on the 

Secession of Quebec’ in Giacomo Delledonne and Giuseppe Martinico (eds.), The Canadian Contribution to a 

Comparative Law of Secession (1st edn, Palgrave Macmillan 2019), 73. 
19 Matteo Monti, Federalismo disintegrativo? Secessione e asimmetria in Italia e Spagna (1st edn, Giappichelli 

Editore 2021), 233. 
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unconstitutional20 and no major changes were applied to the asymmetries of Spain. In the 

meanwhile, two particularly important decisions were expressed by the Spanish Tribunal 

Constitucional, and these will be analysed in the chapter, together with the consequences 

produced by the 2017 referendum. Lastly, the secession of Kosovo will be studied. This is an 

extremely peculiar instance of secession, being also the only one among the three cases picked 

that succeeded into the creation of a new State. Kosovo is an example of a secession that 

happened in an unlawful manner if looked from the perspective of its original State’s (Serbia) 

public law, but that was legitimized by the international community and by international law, 

something without precedents. Also, this is the only case here of a secession happening without 

an expression of the people’s will through a referendum, as the secession of Kosovo happened 

after the Kosovar Assembly passed a unilateral declaration of independence from the Republic 

of Serbia on 17 February 200821. Moreover, the Kosovar secession will be studied from the 

perspective of the right to self-determination. 

Later, the third and last chapter of this work will be focused on the analysis of Brexit as 

an case of secession. First, the chapter contains a recap of the history of the European Union, 

focused on the highlights of the British entrance in the Community and of its relationship with 

the sui generis entity22. Later, the reasons why the withdrawal from the EU in the Brexit case 

may be considered as an example of secession will be enumerated and a comparison between 

Brexit and each of the cases of study will be made. The chapter will be then closed with a 

consideration about the distinctiveness of Brexit as a case of secession. Lastly, conclusions will 

be made. 

In order to draft this work, it was necessary to consult various sources: from monographs 

on secession, state integrity and related subjects to academic articles dealing with the cases 

under analysis and sources like decisions of Supreme Courts, constitutions and resolutions of 

the UN Security Council, among others. 

 

  

 
20 Ibidem, 234. 
21 Tamara Jaber, ‘A case for Kosovo? Self-determination and secession in the 21st century’ (2011) 15(6) The 

International Journal of Human Rights 926, 926. 
22 Olivier Costa and Nathalie Brack, How the EU really works (2nd edn, Routledge 2019). 
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Chapter 1.  

Secession and State Integrity. 
 

1.1 State integrity in national and international law. 

When addressing the subject of secession, it seems convenient to start by defining State 

integrity, as secession is an act that is opposite to the idea of State integrity and it is the State 

integrity itself, together with other challenging notions, that makes secession a problematic 

subject, both in domestic and international law. Indeed, this first paragraph will focus on State 

integrity.  

1.1.1 State integrity according to constitutional law. 

The term ‘State’ refers to a particular historical manifestation of political power 

organization, characterized by a monopoly of legitimate force within a defined territory, and 

the utilization of an administrative structure23. The emergence and consolidation of the modern 

State in Europe during the period spanning the fifteenth to seventeenth centuries marked a 

departure from earlier models of political power organization24. This transformation was 

characterized by two key features: the centralization of legitimate governing authority within a 

defined territory under the control of a singular governing body, and the existence of a pre-

established administrative structure that facilitated the functioning of a professional 

bureaucracy25. Notably, the concentration of the political power in the state came as a reaction 

to the dispersion of power typical of the feudal system which was consolidated between the late 

twelfth and thirteenth centuries26. Indeed, the creation of the modern State entails a significant 

process of consolidating political authority, replacing the previous decentralized power 

structure characteristic of feudalism27. The modern State is a stable centralized apparatus that 

has, in a certain territory, the monopoly of legitimate force and the legal concept that served to 

frame this characteristic of the State is that of ‘sovereignty’28. Sovereignty has two aspects: 

internal and external, where the first consists in the supreme power of command in a given 

territory, which is so strong that it does not recognize any other power above itself, while the 

second aspect consists in the independence of the State from any other one29. The creation of 

 
23 Roberto Bin and Giovanni Pitruzzella, Diritto Pubblico (16th edn, G. Giappichelli Editore 2018), 6.  
24 René Daval and Hortense Geninet, ‘Henry Sidgwick on Sovereignty and National Union of the Modern 

Nation’ (2013) 266 (4) Revue internationale de philosophie 439, 440.  
25 Ibidem.  
26 Ibidem, 441.  
27 Roberto Bin and Giovanni Pitruzzella, Diritto Pubblico (16th edn, G. Giappichelli Editore 2018), 8.  
28 Ibidem.  
29 Ibidem.  
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the modern State has caused the arising of questions asking ‘who’ actually exercises the 

sovereign power30. Here, Italian and German jurists answered the question with the theory of 

the legal personality, where the State is seen as a legal person, that is sovereign31. On the other 

side, post-1789 French constitutionalism developed the idea of the sovereignty being proper of 

the nation32. Both theories went in contrast with the ideology that attributed the sovereignty to 

the people. This idea was proper of the philosopher J.J. Rousseau33. During the 20th century 

constitutionalism tended to embrace the popular sovereignty idea34. However, nowadays the 

sovereignty is believed to be proper of a State within a certain territory35. Here, it is necessary 

to stress the essentiality of the territorial character in order to possess sovereignty36. Indeed, 

nowadays the entire mainland is subject to the sovereignty of States, except Antarctica37. This 

because the territory is coessential to the State38. 

In the context of this section of the work, where State, territory and their integrity are 

the main concepts, the notion of integrity might be better investigated. One of the most 

influential authors who addressed integrity is Dworkin. He asserted that integrity is a political 

ideal separate from justice, fairness, equality, and other concepts, but only within the context 

of a non-ideal theory39. Indeed, integrity is a political virtue proper of reality, where adherence 

to the law is far from perfect and partially due to actual disagreements over what really 

constitutes a just behaviour40. Thus, integrity becomes crucial when pluralism and political 

fragmentation are in play. In Dworkin's opinion, integrity cannot take the place of justice and 

fairness41. Instead, integrity is an additional, though different, value in the non-ideal world, and 

as such, it could compete with other moral needs such as justice42. Dworkin acknowledges that 

integrity may be outweighed by competing values in some situations, but he insists that integrity 

is a crucial political virtue in and of itself43. In his perspective, the concept of integrity is far 

more fundamental and strongly related to political legitimacy; accordingly, he believes that 

 
30 Ibidem.  
31 Ibidem, 9. 
32 Ibidem. 
33 Ibidem. 
34 Ibidem, 10.  
35 René Daval and Hortense Geninet, ‘Henry Sidgwick on Sovereignty and National Union of the Modern 

Nation’ (2013) 266 (4) Revue internationale de philosophie 439, 439.  
36 Ibidem.  
37 Roberto Bin and Giovanni Pitruzzella, Diritto Pubblico (16th edn, G. Giappichelli Editore 2018), 13. 
38 Ibidem. 
39 Andrei Marmor, ‘Integrity in Law’s Empire’ (NYU Conference on ‘Dworkin’s Later Work’, New York, 

September 2019), 2.    
40 Ibidem. 
41 Ibidem. 
42 Ibidem, 4.  
43 Ibidem. 
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integrity plays a role in politics44. He supposes that integrity is what binds the principles of a 

real political community—where people have real commitments to one another and where 

political authority is legitimate—together45. Regarding political community and territory, 

Dworkin’s view of integrity concerns the concept that a State is sovereign if its authority is 

exercised effectively and homogeneously on the territory, with legal prerogatives that are 

respected throughout the territory46. 

At this point, however, it is essential to specify that the strong relationship between the 

State and its territory and the development of the concept of State and territorial integrity does 

not mean, as the cases under analysis will later show, that there cannot be territorial divisions 

within modern States. Territorial divisions can take many different shapes, exist in both federal 

and unitary governments, entail divisions based on a number of different criteria, and can either 

be more extensive or restricted to a single area within a nation47. Given the intimate relationship 

between territory and sovereignty, the existence of territorial splits, however, might present 

dangers48. Territorial divisions can pose serious obstacles to establishing peace, and discussions 

about peace will necessarily include discussions about constitutional structure49. Territorial 

splits could, at one extreme, be a threat to secession, violence, or both50. On the other extreme, 

absorption into a centralized, unitary state with no local autonomy is a possibility51. There are 

other conceivable arrangements in between these two, which constitutional design aids in 

organizing52. Here, in addition to describing how agreements will be evaluated and upheld, 

national constitutions must also address how arrangements may change over time, after 

providing the necessary authorities, responsibilities, and degree of autonomy53. 

Sub-state nationalism may result from territorial splits, and it is unclear how 

constitutions can address these issues54. The response is frequently seen as a decision between 

two constitutional design models: integrating as opposed to accommodating55. The integration 

 
44 Ibidem, 5. 
45 Ibidem. 
46 Ibidem.  
47 Tom Ginsburg, ‘Constitutional Design for Territorially Divided Societies’ (2018), August Issue, Constitution 

Brief https://www.idea.int/sites/default/files/publications/constitutional-design-for-territorially-divided-

societies.pdf  accessed  21 September 2023.  
48 Ibidem, 1. 
49 Ibidem. 
50 Ibidem. 
51 Ibidem. 
52 Ibidem. 
53 Ibidem. 
54 Alex Schwartz, ‘Patriotism or Integrity? Constitutional Community in Divided Societies’ (2011) 31(3) Oxford 

Journal of Legal Studies 503, 503. 
55 John McGarry and others, ‘Integration or Accommodation? The Enduring Debate in Conflict Regulation’ in 

Sujit Choudhry (ed), Constitutional design for divided societies – Integration or Accomodation? (1st edn, 

Oxford University Press 2008).  

https://www.idea.int/sites/default/files/publications/constitutional-design-for-territorially-divided-societies.pdf
https://www.idea.int/sites/default/files/publications/constitutional-design-for-territorially-divided-societies.pdf
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approach, which implicitly invokes the concept of ‘constitutional patriotism’, aims to overcome 

divisions by uniting opposing groups under a broad and inclusive conception of citizenship (in 

the sense of identification as an only population, as every federal conception involves a federal 

citizenship)56. On the other hand, accommodationists work to reunite sub-state nationalists with 

the state through territorial autonomy, power sharing, and other group-specific arrangements57. 

These arrangements typically reject the notion of a unitary citizenship in favour of the concept 

of ‘deep diversity’58. At this juncture, concerns and criticisms regarding the viability and 

sustainability of a democracy without a people with a shared political identity emerge59. These 

reservations appear to provide some evidence in favour of the integrationist critique of 

accommodation, which contends that constitutionally recognizing and accommodating sub-

state nationalism will simply deepen existing differences60. It might be claimed, however, that 

such issues can be addressed, given that those who interpret the constitutional system are 

appropriately guided by the unique political virtue referred to as ‘integrity’ by Dworkin, where 

integrity is also moral coherence61. In fact, even in the absence of a shared political identity, 

Dworkin's idea of ‘law as integrity’ demonstrates how a divided society might aspire to be a 

‘community of principle’62. However, some may contend that maintaining integrity would be 

inappropriate in light of the tolerance of national pluralism63. They can contend that an 

integrationist paradigm should be adopted rather than the constitutional provision that 

accommodates national heterogeneity64. Public interpreters, however, have a duty to make 

efforts to resolve conflicts where procedures for accommodating national pluralism have 

previously been the focus of a modus vivendi65. This duty also presents a chance to rebuild the 

constitutional order as a community of principles66. It is difficult to see how the rest of the polity 

could ever come to view a plurinational constitutional arrangement as anything other than a 

tactical bargain between opposing parties unless public interpreters take up this cause and 

engage in constructive interpretation67. 

Constitutions encompass provisions that facilitate the management of territorial 

 
56 Alex Schwartz, ‘Patriotism or Integrity? Constitutional Community in Divided Societies’ (2011) 31(3) Oxford 

Journal of Legal Studies 503, 504. 
57 Ibidem. 
58 Ibidem. 
59 Ibidem. 
60 Ibidem.  
61 Ronald Dworkin, Law’s Empire (1st edn, Hart Publishing 1998).  
62 Alex Schwartz, ‘Patriotism or Integrity? Constitutional Community in Divided Societies’ (2011) 31(3) Oxford 

Journal of Legal Studies 503, 505. 
63 Ibidem, 525.  
64 Ibidem.  
65 Ibidem. 
66 Ibidem. 
67 Ibidem. 
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differences and societal variations within a State, serving as instrumental tools in establishing 

and maintaining stable governance structures68. 

Among the mechanisms used for addressing geographic disparity and social variety 

within a single state, there is federalism69. Within the framework of a federal system, a 

constitutional delineation of powers exists between a central governing body and one or more 

subordinate entities70. This arrangement entails that certain subject matters shall be subject to 

the jurisdiction of the subordinate units, irrespective of any contrary stance adopted by the 

central authority71. The concept of federalism is frequently delineated as a system that embodies 

the principles of both ‘self-rule' and 'shared-rule’72. This statement elucidates the crucial 

concept that federalism encompasses not solely domains of self-governance for subordinate 

entities, but also their inclusion in the process of making determinations at the national level, 

frequently accomplished by means of a bicameral legislature wherein the composition of the 

second chamber is territorially delineated (even though there exist numerous alternative 

constitutional mechanisms to ensure a plurality of perspectives at the core)73. Indeed, 

undoubtedly, the doctrine of federalism possesses the potential to ameliorate territorial schisms 

and foster national unity74. Conversely, it is plausible that such a phenomenon could potentially 

engender novel avenues for the establishment of individual and collective identities, facilitation 

of political mobilization, and the emergence of societal discord75. In this particular context, it 

is imperative to ensure the adequate representation of subunits within the central government, 

as it constitutes a crucial measure in the pursuit of establishing a system of shared governance76.  

A second mechanism used for dealing with territorial differences and societal diversity 

within a single state is decentralization, which differs from federalism in that it entails the 

transfer of power from the central government to local levels of administration, but those local 

units often do not have higher authority in any area of policy77. The phenomenon of 

decentralization, which is currently observed as a prevailing global governance trend, possesses 

the inherent capacity to mitigate conflicts and enhance governmental efficacy78. 

 
68 Tom Ginsburg, ‘Constitutional Design for Territorially Divided Societies’ (2018), August Issue, Constitution 

Brief, 1 https://www.idea.int/sites/default/files/publications/constitutional-design-for-territorially-divided-

societies.pdf  accessed  21 September 2023. 
69 Ibidem.  
70 Ibidem, 2. 
71 Ibidem. 
72 Ibidem. 
73 Ibidem, 3. 
74 Ibidem. 
75 Ibidem. 
76 Ibidem. 
77 Ibidem, 4. 
78 Ibidem. 

https://www.idea.int/sites/default/files/publications/constitutional-design-for-territorially-divided-societies.pdf
https://www.idea.int/sites/default/files/publications/constitutional-design-for-territorially-divided-societies.pdf
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Territorial cleavages stimulate a distinct set of institutional arrangements that pertain to 

the central authority. These arrangements can be classified into four distinct subcategories, 

namely rights, redistribution, representation, and recognition79. These subcategories are not 

inherently contradictory, but rather possess the capacity to be utilized in various permutations80. 

The paramount objective of the rights is to safeguard the fundamental interests that hold utmost 

significance to individuals, thereby rendering them pertinent to territorial demarcations81. 

Robust safeguards for rights have the potential to diminish the inclination to withdraw from the 

prevailing political framework82. Rights, whether they pertain to collective entities or 

individuals, frequently constitute a significant element within constitutional frameworks that 

bear relevance to a given jurisdiction83. While it is improbable that robust rights alone can 

effectively address territorial divisions, they possess the capacity to complement alternative 

mechanisms in facilitating the establishment of peaceful governance84. The concept of 

redistribution pertains to the equitable apportionment of financial resources across a given 

jurisdiction85. The potential exacerbation of territorial cleavages may arise from the existence 

of valuable resources in distinct regions within a country86. The implementation of mechanisms 

pertaining to fiscal redistribution may serve to alleviate certain tensions, particularly in 

instances where a region endowed with abundant resources and/or wealth creation exhibits a 

population of fewer means in comparison to the rest of the nation87. Conversely, if a particular 

geographic area possesses an abundance of natural resources, it may endeavour to curtail the 

outflow of economic prosperity to other regions88. The matter of redistribution between areas 

of varying wealth often garners significant constitutional scrutiny, particularly when the 

presence of oil or other valuable natural resources is involved, thereby prompting explicit 

constitutional provisions such as guarantees89. The significance of fiscal rebalancing, despite 

its implicit nature, cannot be understated within the context of a constitutional settlement90. The 

inclusion of regional representation within central institutions serves as a mechanism that 

 
79 Ibidem, 5. 
80 Ibidem. 
81 Ibidem. 
82 Ibidem. 
83 Ibidem. 
84 Ibidem. 
85 Ibidem. 
86 Ibidem. 
87 Ibidem. 
88 Ibidem. 
89 George Anderson, Fiscal Federalism: A Comparative Introduction (1st edn, Oxford University Press 2010), 

23.  
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establishes a binding connection between various regions and the broader political entity91. 

Conversely, it is noteworthy that disparities in representation, whether based on population or 

regional distribution, have the potential to produce discontentment feelings92. One prevalent 

method of giving expression to subordinate entities situated at the core is by means of their 

representation in an elevated chamber, the purview of which may primarily center on the 

enactment of laws that impact federal structures93. With regard to the matter of recognition, it 

is customary for a constitution to not only delineate the contours of the political community but 

also enumerate a series of emblematic representations of the nation-state, such as the national 

flag94. The divergent narratives associated with these characteristics may exhibit disparities 

between dominant factions and marginalized communities; hence, the act of constitutional 

acknowledgment may engender discord for groups that are geographically concentrated95. It is 

conceivable that such individuals may assign importance to the recognition of their own 

distinctive symbols, and/or the presence of national symbols that accurately represent the 

multifaceted composition of the nation96. 

A fourth mechanism to deal with territorial cleavages concerns the central government 

design, specifically guarantors and dispute resolution97. There are numerous ways to monitor 

and enforce all constitutional commitments98. Territorial disputes are common in nations with 

territorial divisions, where constitutional courts occasionally play a significant role in protecting 

national integrity and the rights of subnational units (particularly in federations)99. Particularly, 

they played a significant role in the jurisprudence of the German Constitutional Court, the 

American Supreme Court, and others100. Finally, international agreements can aid in resolving 

institutional issues associated with territorial divisions by developing solutions, encouraging 

cooperative agreements, observing how agreements are being carried out, and even assisting in 

their enforcement101. Of course, they can also create confusion by imposing agreements before 

all parties are prepared to do so102. 

Given what has been mentioned thus far, conflict resolution and lasting peace will 

invariably include some form of constitutional reform where conflict is founded on 
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disagreements between one or more territorially concentrated groups103. As demonstrated, there 

are numerous constitutional methods for resolving territorially based issues104. However, the 

best allocation option in any given circumstance may be very contextual105.  

Until now the theme of territorial and State integrity was examined and also the 

constitutional design used to limit the possible fragmentation risks of States characterised by 

pluralism and the possible violation of their territorial integrity were shown. At this point, it is 

interesting to mention that, while territory is coessential to the State, the majority of 

constitutions do not attempt to define the national area in any detail106. In actuality, only 14% 

of national constitutions make any attempt to precisely define a national territory, despite the 

fact that 87% of them make some explicit mention to it107. Indeed, it is thought that national 

constitutions do not need to define territory explicitly 108. It was said that although the territorial 

reach of legal systems is a matter of constitutional law, it cannot be specified directly by 

constitutional language and the issue was dealt with using the idea of constitutional silence109. 

Instead, legal systems rely on a final standard of recognition that unavoidably includes a spatial 

referent that reflects the State's territorial scope110. Here, the requirement of the geographic 

referent indicates that, once defined as a normative concept, the ultimate rule of recognition 

determines the territorial reach of its legal system111. This reasoning explains why the majority 

of national constitutions explicitly assume that their national territory is understood without 

attempting to define it112. 

1.1.2 State integrity in international law.  

When referring to international law and State integrity it is necessary to make some 

previous clarifications. States assume a primary role in international relations, as they are the 

main subjects of international law113. According to the Montevideo Convention on the Rights 

and Duties of States of 1993, article 1, a State possesses the following qualifications: ‘a) 

permanent population; b) a defined territory; c) government, and d) capacity to enter 

international relations with other States’114. This article clearly highlights a characteristic of 
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integrity that must be possessed by an entity in order to be considered a State. Such an integrity 

must be possessed under different points of view. However, it should be noted how not only 

independent and sovereign States participate to international relations as territorial entities, as 

also insurgents participate as such115.  

Starting from the first characteristic considered necessary in order to legitimately 

consider an entity as a State, here international law requires the control over a permanent 

population, which is not required to be homogenous, as there is in international law a protection 

and respect of population diversity and of minorities116. In fact, the doctrine poses substantial 

limits over the action of a State in its internal order linked to the principle of self-determination 

of peoples117. This principle is considered by a large portion of the doctrine as a principle of ius 

cogens118, but it must always adapt to the principle of territorial integrity. This is what has 

always been defended by the General Assembly, that, in the first anti-colonial resolutions, 

recognised the self-determination principles of peoples, but also affirmed the principle of 

territorial integrity119. This value was considered as an exception to the principle of self-

determination120.  

With reference to territorial integrity, this idea became a universal tenet of international 

law over the course of the 19th century121. The protection of territorial integrity is nowadays 

specifically mentioned in the United Nations Charter as a component of the prohibition of the 

use of force122 and the principle is the subject of several UN resolutions123 and of treaties, both 

at the multi- and at the bi-lateral level124. The protection of the principle of territorial integrity 

has several implications. First and foremost, it ensures that a State will continue to exist within 

its present borders and makes any unilateral changes to that territory made by third parties using 

force against them illegal under international law125. However, the idea guards against more 

than just alterations to state borders. Political independence is associated with territorial 
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integrity in practically all legal documents126. Particularly, it is acknowledged that the territory 

is more than merely a prerequisite for statehood. Since the territory is acknowledged as the 

physical foundation and essential precondition for the accomplishment of political 

independence, the legislation as it exists closely links territorial integrity and independence of 

the government127. The territory is the sole area in which a State’s political independence may 

exist, and where, on moral grounds, foreign governments are prohibited from interfering, 

according to the principle of non-intervention in a State’s internal affairs128. As a result, 

preserving territorial integrity calls for more than just defence against long-term changes to 

borders, but also defence against other outside intrusions129. According to H. Lauterpacht, 

territorial integrity is, ‘especially where coupled with political independence, (…) synonymous 

with territorial inviolability’130. Thus, the need for the potentially difficult identification of what 

the protected political will and its territory genuinely are is illustrated by the strong relationship 

between the ideas of territorial integrity and political independence. Historical debates 

regarding who has the right to control a certain region have long been fuelled by the intrinsic 

importance of political independence over and within a given territory131. By treating the de 

facto reality as controlling for territorial claims, international law attempts to avoid these 

potentially endless and unproductive historical claims132. The uti possidetis general principle 

states that the relevant territory is delineated by the borders that were in place at the time a state 

attained independence133. Since the borders at the time of independence may have been 

ambiguous, this approach is obviously not appropriate to resolve all potential disagreements, 

but it does preclude a wide variety of historically based arguments that may otherwise be used.  

Government and the capacity to enter international relations with other States are the 

last characteristics affirmed by the Montevideo Convention in order to define an entity as a 

State134. Such disposals pose important features to distinguish Member States of a federal State, 

which are considered to be among the most frequent subjects of secessionist movements for 

their characteristics, from the central State. In fact, a Member State of a Federal State usually 
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has all the characteristics retained necessary to be considered a State according to international 

law: it has a permanent population, a defined territory and a local government135. However, this 

government does not possess all the powers that are usually in the hands of a central 

government, as some of its powers are partially devolved and, significantly, a Member State of 

a Federation cannot enter international relations with other States136. Indeed, a Member State 

cannot be a Party of international treaties, nor at the multi-, neither at the bi-lateral level137. For 

example, the State of Florida cannot be part of an international Treaty: only the United States 

of America can. This highlights another element of the integrity required by international law 

for a State. State integrity with reference to government does not mean that international law 

does not allow the creation of a decentralized government. Instead, it means that international 

law, while defending and allowing the creation of models of decentralised government 

(federations, regional States…), it still preserves the role played by the central entity that is 

present in each form of decentralised organisation of government in the several States 

existing138.  

Indeed, when talking about state integrity in international law, it is a subject that does 

not possess an only and single dimension. Instead, state integrity can be seen by several points 

of view. Surely, it can be affirmed that the territorial integrity of a State is sometimes considered 

to be an element of primary importance in the literature and is the element that can take a central 

position in questions of secession, as it is the first and most evident consequence of secessionist 

movements together with the creation of an autonomous government that guarantees the 

protection of the interests of a minority139.  

1.1.3 Methodology and choice of the cases. 

The present work has the objective of challenging the constitutional dimension of state 

integrity, by focusing on the theme of secession with regard to three cases. These three examples 

of secessionist attempts140, of which only one had as final result the creation of a new State141, 
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are all characterized by different peculiarities and will be used as models for a comparison with 

an event that has marked the history of the European Union and the world in general: the exit 

of United Kingdom from the European Union, better known as Brexit142.  

Such a comparison will help understand whether Brexit can be considered as an example 

of secession, or not. Indeed, Brexit is an example of a State that has left an entity that is complex 

and that is hard to define for its characteristics. Surely, European Union cannot be considered 

as a State, nor as a Federation, the territorial entities that are usually protagonist of secessionist 

events, but it has been said several times143 that European Union possesses characteristics that 

are proper of a State, of a Federation, of a Confederation and of an International Organisation 

(in this case a regional one). Indeed, European Union can be considered as an entity sui 

generis144 and its characteristics allow possible theorization about the similarities between 

secessionist events and the withdrawal of a State from European Union, like happened with 

Brexit. 

Focusing on the three instances of secession that have been selected to conduct the 

present work, it is important to mention that the reason behind the choice of the three cases of 

Quebec, Catalonia and Kosovo is that these three are examples of secessionist attempts that 

differentiate in many characteristics. These differences will be better shown in the following 

paragraphs, but the most important element that must be underlined here is that these are three 

examples of secessionist attempts that happened in three states with different forms of 

government, they used means that differentiate broadly and these three cases caused different 

reactions from the original entity of which they were part and from the international community 

in general.  

Particularly, the example of Quebec is extremely peculiar. This is considered by many 

as the prototypical model for asymmetric and secessionist dynamics145. The State of Canada is 

characterized by being in an advanced evolutionary phase of federalism146, that is sometimes 

erroneously considered as strictly linked with secessionist movements. Particularly, Canada is 
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the example of a State where its Supreme Court endorsed the possibility to allow a right to 

secede and the Canadian one is an order that decided to be ‘fluid’ in treating secession, proved 

by the adoption of the landmark judgement of the Supreme Court of Canada ‘Reference Re 

Secession of Quebec’147. This judgement regarded the legality, under Canadian and 

international law, of a unilateral secession of Quebec from Canada148. Later, a legislative 

proposal, the Clarity Act149, was approved to regulate secessionist referendums. 

On the other side, Catalonia is an historical Community of Spain, a State part of 

European Union that is characterized by the classical European regionalism, characterized by a 

sort of ‘myth’ for the constituent power that is absent in the Canadian reality150. Decision 42 of 

2014151, pronounced by the Constitutional Court of Spain, is emblematic of the vision about 

secession of the Spanish system, as it says that the Constitution of Spain does not allow 

secession, but secession of a Spanish territorial entity can happen in a lawful manner152. This 

manner can be put into practice if there is a total revision of the Spanish Constitution. In this 

case, the constitutional amendment that is demanded to legitimize secession has never been put 

into practice in the Spanish history, as it requires special majorities in the Parliament, its early 

dissolution, new elections and a mandatory referendum, that should be made at national level, 

not just in Catalonia153. Hence, this is an approach that is very different from the Canadian one 

and that is very strict. Such a strictness is also influenced by the external pressure linked to the 

fact that Catalonia aims to independence but also wishes to remain part of European Union154. 

Thus, these two examples of Canada and Spain have a significant and different impact 

on how secession is conceived: while in Canada the will of Quebec has been considered as 

legitimate, in the Catalonian case, and in general in the European culture, the fragmentation of 
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sovereignty and of the constituent power is hardly accepted155. Indeed, the Canadian example 

shows the case of a State order and of a Supreme Court that is open to dialogue about the 

possibility of secession and that even agrees to authorize the separation under certain, more 

flexible, conditions. On the other side, the Spanish case shows a tendency that is common to 

almost all European countries, where secession is believed to need a domestication by bringing 

it back into the ‘rationalizing’ and ‘reassuring’ tracks of the constitutional reform, thus limiting 

its revolutionary nature and constitutive power through positive law156.  

While the cases of Quebec and Catalonia have differences but also analogies, the 

example of Kosovo has its own peculiarities. The first peculiarity is that, contrary to the other 

two cases, the secession of Kosovo had a positive outcome, and it came after a Unilateral 

Declaration of Independence announced by the Assembly of Kosovo, not after a popular 

referendum that expressed the wish of independence of the population157. Also, the state of 

Kosovo was created after the dissolution of former Yugoslavia, so it can be said to be the result 

of a continuous secessionist process, an historical characteristic that is unique of this case in the 

present work. A last important peculiarity that will later be analysed more deeply is the fact that 

the instance of secession that happened in Kosovo had very strong international aspects and has 

also obtained the legitimation by the international community, something that was not obtained 

by the Quebecoise and the Catalonian instances158.  

These three instances, with their peculiarities, will help to make a more precise and 

extensive evaluation on the possibility of considering Brexit as an instance of secession. This 

will be made by making a work of comparison of each of them with Brexit, after having 

analysed them singularly in detail.  

1.1.4 The different possible approaches of public law to State integrity: the examples 

of Canada, Spain, and Serbia. 

When referring to state integrity, it is necessary to clarify that not all state systems treat 

the subject the same way. Indeed, different systems have different approaches to the subject, 

and, in the present work, the focus will be on how the constitutions of Canada, Spain and Serbia 

treated state integrity and, as a consequence, secession in the time of interest for the research. 

Indeed, later in the work the secessionist attempts happened in these three States will be 

examined and knowing the provisions regulating each case seems convenient. Spain and Serbia 

have a constitution, which is the supreme law of the State, that is written, while Canada has a 
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constitution that is composed by numerous elements that are mainly written. Undeniably, the 

three cases under examination have three fundamental laws that have structural differences. 

Canada has a constitution that is made of multiple elements. The Constitution Act of 

1982 affirms, in article 52(2), that ‘the Constitution of Canada includes: (a) the Canada Act of 

1982, including this Act, (b) the Acts and order referred to it in the schedule’159, a wording that 

mainly includes the Constitution Act of 1867, ‘and any amendment to any Act or order referred 

to in paragraph (a) or (b)’160. However, the Supreme Court of Canada affirmed the non-

exhaustive nature of this provision, affirming that other laws or orders could be part of the 

Constitution, with unwritten parts, like constitutional conventions, and unwritten principles, 

like the rule of law and democracy161. 

Spain has a single-document constitution. The constitution we will refer to here is the 

current constitution of the Kingdom and is not the first constitution adopted in Spain. It counts 

169 articles; it was adopted in 1978 and had a key role in the country’s transition to democracy 

after Franco’s death162. 

Lastly, Serbia has the most recent constitution among the three mentioned, as it was 

adopted in 2006, after the dissolution of Serbia and Montenegro, and is made of 206 articles. 

This last constitution has been amended quite often since its adoption163. 

At this point, it is necessary to analyse whether these constitutions contain provisions 

about their states’ integrity and also about secession. Regarding secession, generally speaking, 

constitutions adopt different approaches, as constitutions may either forbid secession, leave the 

topic unaddressed, or permit secession for one or more subunits under specific circumstances164. 

It is quite rare to have a permission of secession in constitutions and it could be found in the 

Soviet Union and in Yugoslavia, while the practice of prohibiting secession, like in the cases of 

Ecuador or Myanmar, and silence on the matter, like happens in the United States, can be found 

more often165.  

Focusing on the constitution of Canada, it may be emphasized that it contains several 

written provisions regarding the unity and integrity of Canada as a federal country. First, the 

Constitution Act of 1867 affirms in its preamble that ‘the Provinces of Canada, Nova Scotia, 
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and New Brunswick have expressed their desire to be federally united into one dominion’166 

and later contains a part, the second, that is named ‘Union’ and that reaffirms the unity of the 

provinces under the name of Canada. Also, the Constitution Act of 1982 affirms in many 

passages the multi-ethnic and the bilingual characteristics of the country, which are preserved 

together with the State’s integrity, affirming also that changes in the territorial organisation of 

the country, like the creation of new provinces or the extension of existing ones into the 

territories, might be permitted only after an amendment of the Constitution by general 

procedure167. Regarding whether the Canadian constitution forbids, remains silent or allows 

secession, the Canadian constitution does not contain, neither directly nor implicitly, any 

provision about secession. Indeed, the constitution does not refer to the possibility of a territorial 

separation and it does neither forbid nor allow secession, and this is also one of the reasons 

why, when Quebec tried to secede from Canada, the Governor in Council of Canada referred 

to the Supreme Court168. In fact, as will be later further examined, it was asked to the Court: 

‘Under the Constitution of Canada, can the National Assembly, legislature or government of 

Quebec effect the secession of Quebec from Canada unilaterally?’169. In this case, the Supreme 

Court affirmed that it was necessary to give an interpretation to answer the question, as no 

provision regulated the subject170. The interpretation of interest will later be investigated171.  

For what regards Spain, the Spanish constitution of 1978 contains an article named 

‘unity of the nation and the right to autonomy’172. This is article 2, which affirms that ‘the 

Constitution is based on the indissoluble unity of the Spanish nation, the common and 

indivisible country of all Spaniards; it recognises and guarantees the right to autonomy of the 

nationalities and regions of which it is composed, and the solidarity amongst them all’173. 

Indeed, this article recognizes the presence of nationalities and regions with autonomy, but also 

preserves the unity and indissolubility of the Spanish nation174. In addition, it preserves the 

cultural differences that are present in Spain175. This is an article that does not openly mention 

secession, but it regulates the matter indirectly. In fact, the article, by affirming the 

indissolubility of the Spanish nation goes deeper in the matter than the wording used by the 

Canadian supreme law and effectively neglects the possibility to secede. However, in Spain the 
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Constitutional Court affirmed that secession is not impossible, even if, based on the current 

legal sources, it is illegal176. In fact, as will be better explained later, it was affirmed that 

secession may be permitted only if the constitution is amended and a clause permitting 

secession is introduced177.  

Lastly, Serbian constitution of 2006 contains a provision about state integrity in article 

8. This provision affirms that ‘the territory of the Republic of Serbia is inseparable and 

indivisible. The border of the Republic of Serbia is inviolable and may be altered in a procedure 

to amend the Constitution’178. This approach is very similar to the Spanish one, even if in this 

case the amendment provision is provided already by the Constitution, something that misses 

in the Spanish case. Indeed, even if the Serbian Constitution does not formally mention 

secession, it does not remain silent about the subject, allowing it in certain circumstances179. 

This wording may be explained by the fact that the constitution of Serbia is very young and was 

adopted in a historical moment that was already characterized by strong secessionist 

insurgencies. It should also be remembered that Serbia was created after the dissolution of two 

states, Yugoslavia first and Serbia and Montenegro later, and has communist roots. Indeed, as 

already mentioned, communist experiences like the URSS and Yugoslavia used to include a 

right to secession in their supreme law180. However, here secession is in practice much difficult 

to happen if the procedure affirmed by the constitution is followed, as amending the constitution 

is a complex procedure. Actually, the Kosovar secession from Serbia happened and the State 

was largely recognized internationally, but its secession is not recognized by Serbia as legal, as 

the Kosovar secession did not happen following an amendment of the Serbian constitution181. 

The cases under analysis, particularly the Serbian one, will show the importance of the 

role played by the international community in questions regarding secession, both for what 

regards the results given by the secessionist attempts and also for the ‘inspiration’ given by each 

experience to the other. For this reason, it seems appropriate to also consider the position about 

secession taken by international law.  
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1.2 Secession in contemporary democracies. 

1.2.1 Searching for a definition of secession.  

Regarding its etymology, the word secession derives from ‘secedere’, a Latin verb that 

means any act of withdrawal182. Only after, particularly with the American Civil War, this term 

took a political connotation, with reference to territory, and the modern discourse on secession 

was launched183. 

Since the first modern Constitution was adopted184, secession has always been a critical 

issue for constitutional design185. In fact, in the juridical tradition and in liberal 

constitutionalism186, secession has been transformed in a sort of constitutional taboo187, 

especially after the American Civil War of 1861188. According to many authors, this conception 

was first conceived by the decision White v. Texas189, which contributed to consolidate an idea 

of refusal of secession and its confinement among the extra-ordinem facts, like revolutions and 

coup d’états190. In this decision, the US Supreme Court affirmed how the Constitution was 

commanded ‘to form a more perfect Union’191, denying the possibility for a State to claim a 

right to withdraw from the Union. In recent times, the idea expressed by the Supreme Court is 

not as popular192 and secessionist attempts became more usual and, nowadays, the theme of 

secession is strictly linked with the ideal of popular wish, to be subject of a popular referendum 

about self-determination193. Particularly, political self-determination consists of a process at the 

end of which the political communities are governed by themselves, choosing how to act in an 

autonomous way, based on a relationship between how members of a political community 
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exercise their individual agency and how that community exercises its collective agency194. To 

achieve the self-determination of a people, the means used in the process may be various, such 

as secessionist attempts or also the end of a colonial rule. This last event is considered by some 

authors as the main element behind the relevance of self-determination in the contemporary 

debates about the topic of secession, as the introduction of self-determination in public debates 

has been particularly relevant in the second half of the 20th century, after the end of colonialist 

experiences195. Indeed, the United Nations General Assembly was convinced that ‘the 

continued existence of colonialism prevents the development of international economic 

cooperation (…) and militates against the United Nations ideal of universal peace’196, so the 

trend immediately after World War II was to give independence to the colonies. Thus, in this 

context, the process of decolonisation began in earnest and the fervour for independence of 

those days was shared by many in the international arena, with the granting of independence to 

many former colonies197. In this context, it is hard to deny that there are some analogies between 

the desire of independence proper of some parts of States though secession and the drive for 

independence in colonials198. However, secession and the independence of former colonial 

territories have been distinguished by the practice of United Nations199, as decolonisation has 

been defined as a simple reassertion of an original and legitimate sovereignty that had never 

disappeared, but that was quiescent during the colonial occupation200. Indeed, the access to 

independence of colonial territories was not considered, as it is the case for secessionist events, 

a violation of the territorial integrity of a State and it could not be considered as a secession 

according to the definition provided by international law201.  

Generally speaking, secession can be defined as ‘a method of creation of States, the 

most conspicuous and probably the most common until 1914’202, and it consists in ‘the creation 

of a State by the use or threat of force without the consent of the former sovereign’203. As 

already mentioned before in the present work, the assertion of secessionist demands can exert 

significant strain upon the delicate fabric of the constitutional compact, thereby necessitating a 
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careful examination of the various approaches adopted by Constitutions in addressing the matter 

of secession204. Such approaches are mainly three: constitutions may either (a) forbid secession, 

(b) leave the topic unaddressed, or (c) permit secession for one or more subunits under specific 

circumstances205. This latter case makes several questions arise and it creates a real right to 

secession206. Thus, examples of secession may be very different. However, a characteristic that 

is common to all secessionist attempts is the fact that this phenomenon is intended as involving 

a State breaking off, usually to form a new State, but sometimes to join another one that is 

geographically near207. This last characteristic is the main peculiarity of secession that 

differentiates it from the phenomenon of devolution. However, the two events have been and 

are still easily confused, even if they differentiate in some elements, of which the most evident 

is the fact that devolution does not usually challenge the integrity of the nation-state’s 

boundaries, as does secession208. Yet, especially in some circumstances209, it can be artificial to 

make a distinction between the two210, as elements that are typical of secession may be present 

in cases of devolution and vice versa211.  

Despite the fact that many States in the international community are multinational, 

national separatism is not a threat in most of them212. Many breakaway movements have arisen, 

with varying degrees of success213. There are a number of unanswered questions surrounding 

the secession phenomenon. Within this context, it is pertinent to consider the utilization of 

statehood criteria in circumstances where the status of statehood is contested by the previous 

governing authority214. Additionally, the examination of the validity of secession within the 

framework of contemporary international law is of utmost importance. Lastly, due attention 

must be given to the legal facets surrounding the progression through which a seceding entity 

 
204 Tom Ginsburg, ‘Secession’ (2018), August Issue, Constitution Brief 

https://www.idea.int/sites/default/files/publications/constitution-brief-secession.pdf accessed  21 September 2023. 
205 Ibidem. 
206 Ibidem. 
207 Tom Ginsburg, ‘Secession’ (2018), August Issue, Constitution Brief 

https://www.idea.int/sites/default/files/publications/constitution-brief-secession.pdf accessed  21 September 2023. 
208 Montserrat Guibernau, ‘National Identity, Devolution and Secession in Canada, Britain and Spain’ (2006) 12(1) 

Nations and Nationalism 51, 62. 
209 James Crawford, The creation of States in International Law (2nd edn, Oxford University Press 2007), 172. 
210 Generally speaking, devolution happens in a State where powers are transferred from national to local 

government. It does not entail the creation of a new State, as the original one remains the only State existing. On 

the other side, secession includes the creation of a new State, without any links with the previous State of which 

its territory was part before. See Natalino Ronzitti, Diritto Internazionale (6th edn, Giappichelli Editore 2019), 103. 
211 See the cases of Indonesia and Eritrea, where elements of forcible seizure and free grant of independence have 

been combined. For more details: James Crawford, The creation of States in International Law (2nd edn, Oxford 

University Press 2007). 
212 Bridget Coggins, ‘Secession, recognition and the international politics of statehood’ (Dissertation, The Ohio 

State University 2006), 8. 
213 Among the secessionist attempts that have had a positive outcome, the cases of Indonesia, North Korea, North 

Vietnam, Bangladesh, Guinea Bissau and Eritrea can be taken as examples.  
214 James Crawford, The creation of States in International Law (2nd edn, Oxford University Press 2007), 107. 

https://www.idea.int/sites/default/files/publications/constitution-brief-secession.pdf
https://www.idea.int/sites/default/files/publications/constitution-brief-secession.pdf


 27 

achieves international recognition215. In order to make the issue more clear and to add more 

importance to the integrity of the analysis, the present work will note that these questions have 

been handled by numerous authors216.  

1.2.2 Secession as an infringement of the rule of law. 

According to Johnson, ‘the great undertaking of the last millennium was the 

establishment of the rule of law within nation states and the project for the new millennium is 

to build the rule of law on the international or global level’217. The theme of secession is often 

connected with the subject of the rule of law. This because secession has been considered as an 

infringement of the rule of law, not only in a judicial dimension, but also for reasons connected 

with territorial integrity and the respect of the constitutional order. In order to understand in 

which way secession can be considered an infringement of the rule of law, it seems proper to 

first address here what the rule of law is and later highlight why secession is considered an 

infringement of the rule of law. 

After the collapse of communism, many observers believed that a new age was about to 

start, one characterized by the domination of the Western ideas of freedom, democracy, 

individual rights and capitalism218. This is what has also been defined as “The End of 

History”219, where peace and prosperity would have reigned. Among the characteristics proper 

of the Western political tradition, a defining one is “freedom under the rule of law”220, 

considered not only as the enhancement of liberty, but also as something connected to the 

sustainable economic development. The rule of law now has widespread support not just in 

Western countries but also in a wide variety of other societies representing a wide diversity of 

cultures and economic and political structures221. The unprecedented level of apparent 

consensus in favour of upholding the principles of legal governance is a matter of great 

significance, as it stands unparalleled in the annals of history222. Consequently, a certain degree 

of scepticism has emerged regarding the genuineness of certain individuals' professed 

dedication to these principles223. Anyway, the advocacy of the rule of law maintained 
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worldwide and this is also why it is believed that the use of this term has become meaningless224. 

In fact, the rule of law seems to be the preeminent legitimating political ideal of today’s 

worldwide system, without a real agreement upon what the rule of law exactly is and means225. 

Sometimes the rule of law is strictly connected to liberalism and capitalism, but this idea seems 

to disregard the fact that many non-Western societies wish to implement the rule of law without 

being or wishing to be liberal or that many Western societies are devoted to the social welfare 

state while applying the rule of law226. Also, the rule of law is sometimes considered to be a 

danger, as it is believed that one of the dangers connected to the rule of law is that it can become 

instead a rule by judges and lawyers227.  

The tradition of the rule of law has developed over many years. In many countries that 

have historically lacked the tradition of the rule of law, there are signs that government officials 

and the general populace are beginning to accept and learn to take the worth and appropriateness 

of the rule of law for granted228. Nowadays, the rule of law has also become a fundamental 

requirement of membership in the European Union229. This because the rule of law is considered 

to be the fundamental justice in common law jurisdictions, and it is intended to provide a legal 

protection and security against arbitrariness coming from those who hold powers230. The 

security that comes from the rule of law enables social and governmental cooperation and it 

makes credible public and private promises and expectations231. The rule of law is also 

considered to be what gives legitimacy to a system of commands, a minimum that makes law 

into a system, into ‘legal’, being a matter of legitimacy232. Among the outcomes proper of the 

rule of law, one that is of particular relevance is the protection of the equality of all persons 

before the law and the strong human-rights inspired commitment233. 

At this point, it can be investigated the reason why secession is considered an 

infringement of the rule of law. The rule of law provides a legal protection against arbitrariness 

of the power holders234 and secession is, in most of the cases, an arbitrary act, that is made 
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without the consent of the former sovereign235. Through the rule of law there should be a 

planning of citizens’ life236, that is not possible with an event that is unpredictable and that 

entails the use or threat of force, like secession237. With regard to the use of force or the threat 

of force, it should be noted that such a custom may easily violate human rights, both of the 

population of the secessionist portion of State and of the other co-nationals. The rule of law 

entails a protection of human rights, and this is surely another aspect that can make secession a 

violation of the rule of law principles238. Indeed, the Canadian Supreme Court, in the Reference 

re Secession of Quebec case239, appealed for reasonable regulations that include the principles 

of the rule of law, federalism, and minority protection when establishing the legal framework 

for potential secession negotiations remained restricted to Canadian territory240. The use of the 

referendum as the primary tool for constitutional reform, or rather for constitutional challenge, 

i.e., for secession claims, elsewhere has overridden such principles, even though they are 

occasionally mentioned in judicial judgements on secession claims. Also, generally speaking, 

the respect of the constitutional order is violated by secession, as it should be taken into account 

that a constitutional clause allowing secession is relatively rare241. Indeed, way more usually, 

constitutions prohibit secession or remain silent on the topic242. In addition, secessionist 

attempts may not consider and respect the authority of the judiciary power, that is a prominent 

aspect protected by the rule of law243. Regarding the territorial integrity, this is another aspect 

that can be regulated by Constitutions244. Secession entails an infringement of the territorial 

integrity of a State and, in some cases, of the Constitution itself or of secondary laws. Generally 

speaking, this is an infringement of the rule of law, as no one is considered to be above the law 

according to the principles proper of a rule of law system245. Also, the deprivation of State 

integrity, through secession, is an act that has a relevance with regard to the aspects of 
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international law, that will be investigated in the following lines.  

1.2.3 Secession as a right according to international law and its limits. 

Nowadays, one of the most heated debates between experts of international law pertains 

to the right of segments of States to secede246. Here, it seems significant to highlight that at the 

end of World War II, there were 51 States in the world, while today there are nearly 200, with 

26 being formed since 1990247. This is a sign of how the concept of State evolved in history. 

Particularly, secession became of major relevance in international law when examples of 

secessionist attempts became more and more frequent. In the contemporary era, the 

phenomenon reached its greatest expansion, with the presence of around 70 separatist 

movements at the world level248. 

To give a general and fast answer to the question about whether there is or not a right to 

secession in international law, it can be said that, notwithstanding the potential acknowledgment 

of a nation-state arising from a triumphant secessionist endeavour by global organizations and 

the international collective, such a partition contravenes established norms and principles of 

international jurisprudence.249. However, the subject needs to be further explored.  

As already mentioned briefly, secession is a concept that is related to that of self-

determination. The aforementioned concept made its debut on the global stage during the initial 

years of the 20th century, concomitant with the advent of the First World War and the Bolshevik 

Revolution250 and it became a legal principle only after World War II, as before it only had a 

political dimension251. Indeed, self-determination is mentioned in Article 1 (2)252, in Article 
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73253 and in Chapter XII of the Charter of the United Nations254 and the actions made by the 

UN ‘can be seen as having ultimately established the legal standing of the right in international 

law’255. According to the scholar Antonio Cassese256, the concept of self-determination of 

peoples has achieved universal recognition within the framework of treaties to such a degree 

that it may now be deemed as a general principle of international law257 and a plausible 

derivative of the entitlement to self-determination may encompass a prerogative of secession, 

notwithstanding the fact that secession ‘goes unopposed in rare, exceptional cases’258. 

A distinction is usually made between external and domestic self-determination. The 

entitlement to external self-determination was conferred exclusively upon collectivities known 

as ‘peoples’ who were subject to colonial governance and whose identification was predicated 

not upon ethnic or national characteristics, but rather upon political and territorial 

considerations, such as the amalgamated political majorities comprised of diverse ethnic groups 

within the colonial context259. The latter  were regarded as an indivisible whole, in conjunction 

with the regions demarcated by the colonial powers, thereby resulting in a conflict with the 

inherent aspect of individual self-determination260. The conceptualization of the right to self-

determination for non-colonial 'peoples' was framed within a ‘domestic’ context, underscoring 

its ‘democratic’ nature261. In the present context, it is evident that the conservative international 

principles have triumphed over the right to secede. It is incumbent upon the States, therefore, 

to fulfil the duties inherent in the entitlement to self-determination of all peoples, whereby the 

right to self-determination safeguards the interests of individuals who constitute minority 

groups, who ought not to be precluded from engaging in political processes262. In accordance 

with a particular tenet of the doctrine, it is only in instances where the aforementioned 

guarantees are absent or significantly constrained that a right to self-determination may arise, 
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thereby transforming into a right to secede263.  

In accordance with certain scholars, it appears that in contemporary times, the legal 

framework governing secession tends to exhibit a contradictory nature, as it conceals its 

revolutionary essence while endorsing its conservative aspect264. This is achieved by means of 

state formation within the confines of a novel sovereign entity265. Within the framework of the 

post-Second World War international legal regime, the principle of self-determination was 

formulated as an inherent entitlement bestowed upon all distinct groups of individuals266. 

However, the indeterminate nature surrounding the recipients of this entitlement, coupled with 

the prevailing aversion towards secession manifested in international practice, effectively 

nullified the prospective efficacy of self-determination, rendering it naught but an illusory 

concept267.  

During the temporal span encompassing the cessation of World War II and the 

termination of the Cold War, the act of secession was an infrequent occurrence. This can be 

attributed to the prevailing perspective within the realm of international law, which regarded 

the demarcations of State boundaries as enduring elements of the international State system268. 

Additionally, the conduct of States and the United Nations served as a deterrent to the expansion 

of the ‘external’ or nationalistic facet of the right to self-determination beyond the confines of 

the colonial world269. It is worth noting that alterations to territorial boundaries in said colonial 

world were subject to evaluations of suitability and acceptability by the dominant ‘great 

powers’270. Following the pivotal year of 1991, a profound transformation transpired, 

characterized by the dissolution of socialist federations and the subsequent global dissemination 

of the ethnic revival phenomenon271. In this context, self-determination and secession became 

central in the international debate. Indeed, the European Union developed some guidelines to 

recognize new States in Eastern Europe and that were part of Soviet Union272. These guidelines 

affirmed the criteria for State recognition, which included adherence to democracy, the rule of 

law, human rights, the rights of minorities, the inviolability of borders, and the peaceful 
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resolution of disputes273. The importance of self-determination and secession was bolstered by 

these principles, but they never materialized into legally binding international norms. A trend 

toward legitimizing secession under specific procedural or substantive criteria emerged at this 

time, as seen by the situations in Montenegro and Kosovo.  

In these most recent instances, Montenegro saw no problems gaining international 

recognition274. For what regards the Kosovar case, in 2008, the General Assembly requested an 

advisory opinion from the International Court of Justice on the legality of Kosovo's 

independence from Serbia275. This example of secession will be further explored later in this 

work276, but here it is important to put in evidence the fact that the Court, in this case, it is 

crucial to note here that the Court in this instance expressed an opinion that the unilateral 

declaration of independence by the Kosovars did not violate international law277. However, the 

ruling in question exhibits a notable omission in the form of a section that would have offered 

prospective guidance regarding various scenarios.278 This omission is particularly significant 

due to the ruling's apparent allowance for a potential violation of State sovereignty and 

inviolability. Specifically, the ruling addresses the issue of secession's legitimacy under 

international law in a manner that can be characterized as equivocal, suggesting a reliance on 

contextual factors to determine its permissibility279. Here, some academics worry that 

permitting such a process could turn UN-led governments into  ‘nothing but a road towards 

secession’280, while others defend Kosovo as an example of ‘earner sovereignty’. The ‘earner 

sovereignty’ approach holds that a newly independent entity does not automatically qualify for 

recognition as a new State upon its separation or pursuit of separation, but rather must "earn" 

its sovereignty by proving it is capable of acting independently and would be a trustworthy 

sovereign partner in international affairs281. 

Later, the Supreme Court of Canada was eventually asked for its opinion on whether or 

not Quebec has a legal right to secede282. In this judgment, which will be analysed in further 
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depth below, the Court reaffirmed the existence of the right to secession under international 

law, but only in the context of ‘people’ being discriminated against, treated unfairly, and lacking 

effective democratic representation283. 

The prevailing dispositions towards secession in the post-Cold War era indicate a 

discernible alteration in the realm of international law and the customary conduct of the global 

community, wherein the option of secession is increasingly accorded legitimacy284. However, 

it is imperative to note that such legitimacy is contingent upon the adherence to democratic 

principles, a comprehensive conception of citizenship that embraces pluralism, and the 

provision of adequate assurances that the act of secession will not compromise geopolitical 

equilibria285.  

1.3 The integrity of European Union according to European Law.  

1.3.1 The peculiar constitutional nature of European Union. 

Now that State integrity and secession have been analysed with reference to single 

States, it is necessary to examine how the integrity is regulated in European Union, in order to 

better understand Brexit and its analogy with secessionist instances. 

First, it is necessary to give a definition of European Union and show its evolution into 

what is today: an entity with a peculiar constitutional nature.  

The concept of a cohesive European continent was originally advocated throughout the 

19th century, but a practical implementation of the project became real only towards the end of 

the Second World War286. The integration in the European continent started in 1948 within the 

realm of military affairs and later expanded to the economic and political, cultural and social 

collaboration between late 1948 and 1949287. This intergovernmental cooperation has facilitated 

the Western European States in attaining significant outcomes within a limited temporal 

span288, but the system had some limits289. 

To surmount these limits, six European States290 established, with the Treaty of Paris of 

18 April 1951, the European Coal and Steel Community (ECSC)291. The present community 

represents the foundational framework upon which the prospective European Union is 
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predicated. Very soon, in light of the progresses achieved by the ECSC, the Member States 

established an additional community, the European Defence Community (EDC), by means of 

a Treaty signed in Paris on the 27th of May 1952292. However, it failed to come into effect due 

to France's refusal to ratify the said Treaty293. 

After this failure, with the Conference of Messina in June of 1955294, two treaties, 

namely the Treaty establishing the European Economic Community (EEC) and the Treaty 

establishing the European Atomic Energy Community (EAEC or Euratom), were formally 

executed in Rome in 1957295. At this juncture, three distinct Communities were founded in 

Europe, establishing a significant nexus with a majority of European nations. 

Later, with the signing of the Treaty of Maastricht on 7th February 1992, the main 

community, the EEC, was officially named European Community296. As a result, it ensued that 

the aforementioned treaty underwent a transformation, assuming the nomenclature of the Treaty 

establishing the European Community (TCE), thereby acquiring the status of the official 

instrument establishing the European Union297. 

However, it is pertinent to note that the Community experience in the European context 

reached its culmination only after 2009, thereby paving the way for the emergence of the 

European Union298. 

This significant development was realized upon the enforcement of the Lisbon 

Treaty299. The Treaty of Lisbon effectively introduced amendments to the pre-existing 

foundational treaties of the European Union, namely the Treaty on European Union (TEU) and 

the Treaty on the Functioning of the European Union (TFEU)300. Indeed, these foundational 

treaties were initially established by the Treaty of Maastricht in 1992 and the Treaty of Rome 

in 1957, respectively301. 

The nations which initially assumed the roles of principal actors in the process of 

European integration were six, namely Germany, France, Italy, the Netherlands, Belgium, and 

 
292 Ibidem, 10. 
293 Ibidem.  
294 Ibidem, 12.  
295 René Albrecht-Carrié, A Diplomatic History of Europe Since the Congress of Vienna (2nd edn, Harper and Row 

1973), 643.  
296 Luigi Daniele, Diritto dell’Unione Europea (8th edn, Giuffré 2022), 12.  
297 Ibidem.  
298 Laurent Pech, Joelle Grogan and others, ‘Unity and Diversity in National Understandings of the Rule of Law 

in the EU’ (Reconnect, 30 April 2020) https://reconnect-europe.eu/wp-content/uploads/2020/05/D7.1-1.pdf 

accessed  21 September 2023.  
299 Ibidem. 
300 Luigi Daniele, Diritto dell’Unione Europea (8th edn, Giuffré 2022), 13. 
301 Ibidem. 

https://reconnect-europe.eu/wp-content/uploads/2020/05/D7.1-1.pdf%20accessed%207%20September%202023
https://reconnect-europe.eu/wp-content/uploads/2020/05/D7.1-1.pdf%20accessed%207%20September%202023


 36 

Luxembourg302. However, in the following years many States joined the integration process. 

Here, it seems necessary to mention the first addition to the six founding members, that was 

made in 1973 with the enlargement to Denmark, Ireland and United Kingdom303. After the 

addition of Hungary in 2013, the European Union comprised a total of 28 constituent entities. 

However, in 2020, the United Kingdom withdrew from the European Union, thereby 

producing a reduction in the numerical count of member states within the European Union for 

the first instance in history304. 

In conjunction with the main historical steps that were briefly mentioned in the previous 

lines, European Union experienced an important development. Indeed, it can be said that it was 

initially founded as an international organisation that combined different States in Europe, 

mainly in an economic perspective305. Later, the organisation developed into a reality that is 

more complex306. Indeed, in the past it could be defined as an international organisation, as the 

ones envisaged by international law, but it is now an entity that has developed a supranational 

identity, as, for example, Member States renounce to part of their sovereignty for it to be 

possessed by European Union307. Also, European Union possesses some characteristics that 

make this entity very similar to a State. Among such, it is possible to mention the citizenship 

of European Union, that is possessed by any person that holds the nationality of an EU country, 

the binding nature of the Charter of Fundamental Rights of the EU, the presence of a EU 

Parliament, that is elected directly by the EU citizens, and the majority legislative process308. 

Because of its peculiarity, defining European Union can be problematic, yet it is possible 

to affirm that it is a reality that possesses together elements that are proper of States, federations, 

confederations and international organisation and that has no equal309. Reasonably, the best way 

to define European Union is as a sui generis entity310. 

1.3.2 The regulation of withdrawal from the EU in the Treaty of Lisbon.  

The mentioned peculiarity of the EU nowadays causes a debate about the definition of 

European Union and several scholars believe that defining it as an international organisation 

can be too restrictive311. However, the EU has a characteristic that is proper of most 
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international organisations: it was created on the basis of a treaty312. European Union, in fact, 

is the result of an evolutionary process that started in 1951 and that saw the succeeding of 

numerous treaties. Particularly, the organisation was formally created with the name and most 

of the characteristics that has today with the ratification of the Treaty of Maastricht of 1993313. 

This treaty, together with the Treaty of Rome of 1957, was amended by the Treaty of Lisbon of 

2007314. 

This last Treaty marked an extremely significant change in the EU. Indeed, the entry 

into force of this agreement in 2009, that introduced the Treaty on European Union (TUE, 

previously referred to as Treaty of Maastricht) and the Treaty on the Functioning of the 

European Union (TFUE, previously referred to as Treaty of Rome) as the constitutional basis 

of EU315, established an important innovation that is particularly significant for this work: 

article 50 of TUE, the exit clause from European Union316. The Treaty on European Union also 

contains other provisions that are relevant for the definition of the complex entity: article 1 

underlines that ‘the Treaty marks a new stage in the process of creating an ever closer union 

among the peoples of Europe’317, article 2 makes a reference to the values that found European 

Union, among which there is also the respect for the rights of ‘persons belonging to 

minorities’318 and in article 3 there is a reference to the promotion, by the Union, of an 

‘economic, social and territorial cohesion’, in addition to that of ‘solidarity among the Member 

States’319. 

Focusing on the recession clause, it should be mentioned that before the Treaty of 

Lisbon was ratified the possibility of withdrawal from European Union of a Member State was 

not expressly recognised by any Treaty, although it was not considered as an impossible event 

excluded a priori320. Anyway, it should be also considered that the European Court of Justice 

affirmed an irreversible nature of the European Union in the past321, but with much caution. In 

fact, in spite of the acclaimed irreversibility, membership of the EU cannot and could not, of 

course, take precedence over a State’s desire of withdrawal. Such a caution is also justified by 

the fact that, before 2009 and after the Court’s pronunciation, there has been a partial example 
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of withdrawal from European Union: that of Greenland in 1985322. Such an event shows the 

flexible nature of the European Union. This because the Treaty of Lisbon has simply regulated 

what, until that moment, was regulated by norms of general international law and by the Vienna 

Convention on the Law of Treaties. In fact, article 50 enabled any Member State to withdraw 

from EU on the basis of its own constitutional requirements323. The provision of a clause of 

withdrawal until that moment was believed to be a utopia, as there was the fear, according to 

Hal S. Scott324, of someway promoting the withdrawal among the Member States, by giving an 

idea on withdrawal much more simplified and justified325. Anyway, it should also be mentioned 

that, before the Treaty of Lisbon was adopted, it was rare to find an instrument similar to that 

introduced by article 50 in any other statutes of other international organisations326. 

Given what has been said until now, it might be asked why, then, a clause of withdrawal 

was introduced in the Treaty. Article 50 is the result of the process that aimed to the creation of 

a European Constitution. Such a project did not have the expected result, as a European 

Constitution was never approved. However, in the circumstances of elaborating a Constitution, 

United Kingdom claimed the introduction of such a clause327. Later, this provision was 

introduced for the first time in the Treaty of Rome of 2004 and remarked in the treaty of Lisbon 

with some revisions328. Article 50 is now the normative basis that disproves the so-called rigid 

nature of European Union329. 

Focusing on the content of the article, it affirms that any State wishing to leave European 

Union needs to notify this will to the European Council without the need to justify this choice 

or to satisfy any substantive requirements 330. This last characteristic differs from article 49 
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TUE331, which regulates the procedure of admission of any State to European Union332. The 

withdrawal agreement is negotiated by European Union and the Member States, and it is the 

Council that deliberates the agreement with a qualified majority, after the approval from the 

Parliament. Here, it is missing a veto power proper of the Member States, which makes the 

process of withdrawal easier333. In the light of the guidelines given by the Council, the Union 

negotiates and concludes an agreement with the interested State in order to define the modalities 

of withdrawal. Such an agreement must follow the provisions of article 218, paragraph 3 of 

TFUE334. Article 50 also makes a provision about temporal limits for the withdrawal process to 

be completed: the process must be concluded in two years, starting from the notification of the 

wish to recede, even if an agreement is not found335. This shows the unilateral nature of the 

withdrawal process.  

After the exit from European Union, a State may ask to re-join European Union, but will 

have to follow the procedures affirmed in article 49 of TUE without any exception, like any 

other Candidate. 

About the possibility to change the intentions in the process of withdrawal, article 50 

seems to not clarify whether it is possible for the withdrawing State to revoke the wish of exit. 

This subject was also theme of discussion and the Court of Justice of the European Union, in 

the Wightman decision336, affirmed how it is possible to revoke such a will, but only with an 

official and formal written communication to the European Council. This idea expressed by the 

Court was supported by the interpretation of international law, particularly of the Vienna 
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Convention, which, in articles 65337 and 67338, affirms that there is the possibility to recess from 

a Treaty by communicating this wish to the other Parties and, in article 68, recognizes a right 

for the State that wishes to remove its obligations and rights connected with the Treaty, to 

revoke the notification, as long as it did not produce any effect yet339. Anyway, this position 

does not completely reflect the point of view expressed by the Commission and by the Council, 

which affirmed that this possibility can be contemplated only after a unanimity approval by the 

European Council, as they were concerned about the possibility of abuses of article 50 by the 

member States340.   
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Chapter 2.  

Comparing different cases of secession. 
 

2.1 The secessionist attempt of Quebec. 

2.1.1 Secession in Federal states: an overlook. 

When referring to federal States, it is necessary to first make some clarifications. The 

term ‘federalism’ is used to refer to many diverse historical events and there are both static-

structural and dynamic-procedural dimensions of the term341. 

Giving a definition of federalism may be problematic, as several States have assumed a 

federalist dimension, with different characteristics. However, here the definition given by 

Friederich may be useful in order to better understand federalism in general. According to the 

scholar, federalism concerns ‘the process of federalizing a political community, that is to say, 

the process by which a number of separate political communities enter into arrangements for 

working out solutions, adopting joint decisions on joint problems, and, conversely, also the 

process by which a unitary political community becomes differentiated into a federally 

organised whole. Federal relations are fluctuating relations in the very nature of things’342. 

Particularly, the concept of federal State343 is used to indicate a certain type of legal system, 

characterised by a particular territorial organisation. Generally speaking, it seems convenient 

to say that federalism means ‘the coexistence within a compound polity of multiple levels of 

government, each with constitutionally grounded claims to some degree of organisational 

autonomy and jurisdictional authority’344. Indeed, the traditional view of federal State seems to 

be a solution that admits at least two levels of sovereignty (federal State and member States), 

in which there is a constitution that is the result of a political decision made once and for all 

that, in principle, does not admit secession (contrary to what happens in confederations) and 

guarantees autonomy to the local governments345. In such a constitution, the boundaries 

between the different levels of government are stated. To cite Wheare, ‘Federation principle is 

the method of dividing powers so that a central and regional governments are each, within a 
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sphere, coordinate and independent’346. 

However, it must be stressed that there is not a single model of a federal state to be 

identified347. This is so not only because each federal experience is unique, but also because of 

the interaction that develops between a federal organization and other central institutions (form 

of government), intermediate State-society institutions (parties), and local communities348. In 

addition, a federal state's structure and manner of operation tend to develop and shift throughout 

time349. 

Focusing on the reasons behind the adoption of federalism, there are several 

explanations behind this adoption. Particularly, federalism may be a model assumed by States 

to accommodate ethnocultural diversity, as in the case of Canada with Quebec350. However, it 

is also important to mention that not all federalist experiences are characterized by being created 

to accommodate an ethnocultural pluralism. Indeed, some federal systems can be defined as 

‘uni-national’ (as opposed to ‘multi-national’ federations), where the federal units do not 

correspond with distinct ethnocultural groups351. These two experiences differentiate as usually 

uni-national federalism refers to the practice of delegating authority on a territorial basis inside 

a single nation, while in the case of multinational federalism the purpose of a federal solution 

is to accommodate minority self-government352. 

In general, federalism, like other systems of government, is the protagonist of 

criticism353 and, among the critics made to federalism, it seems appropriate to highlight here 

the criticism that comes from the issues related to secession. In fact, the success of federal 

experiences is sometimes measured by a criterion that can be contested: the absence of 

secessionist mobilization354. In fact, it may be believed that any state reform is to be considered 

successful if it removes secession from the political agenda355. As a result, many federations 

cannot be regarded as successful attempts because secessionist movements and attempts are 

still there356. However, using this criterion as a benchmark for measuring democratic 
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multination states can be misleading357. In fact, as already indicated, national minorities have 

occasionally been accommodated through the adoption of federal types of territorial 

autonomy358. These minorities are ethnic or racial groups that had established fully developed 

communities on their historical homeland before becoming a part of a bigger state. According 

to the traditional vision, stateless nations and indigenous peoples are two types of national 

minorities.359. The term ‘stateless nation’ refers to a group of people  (with its own identity) 

who do not have their own sovereign state but instead must coexist with members of other 

groups (like the Quebecois in Canada).360. Indigenous peoples, on the other hand, are those 

whose traditional territories have been overtaken by colonizers and who are now represented 

by states governed by ‘foreigners’ (i.e., Native Americans in the United States)361. Both 

stateless nations and indigenous peoples have historically battled for the right to govern 

themselves, since the two groups' members wanted the freedom to pursue their own economic 

and political interests within their respective cultural contexts362. This might range from calls 

for partial independence with the creation of regional or territorial autonomies (more often) to 

calls for the creation of new nations (in rare cases)363. In some countries, like Canada, this 

territorial autonomy was achieved by adopting a federal system. 

Even though it is believed that the trend towards a federalist experience has been 

beneficial and quite successful, if measured by criteria such as peace and individual security, 

democracy, individual rights, economic prosperity and inter-group equality, some authors still 

criticize the tendency364. Indeed, federations have not succeeded in removing secession from 

their political agenda, since it is a regular occurrence in several federations365. Actually, 

secessionist parties participate to elections, and in some cases, notably in Quebec, voters may 

be offered the option of voting for a division in a referendum366. Today, none of these 

referendums have been successful in the Western legal systems, which is encouraging evidence 

that the introduction of federalism really decreased the risk of secession367. Although federalism 
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has helped reduce the likelihood of secession, it is still very much a part of current politics368. 

The issue of secession has not been resolved. The goal of prohibiting secession has been largely 

abandoned by Western democracies, which once considered that eradicating any threat of 

secession was important369. Today, secessionist movements are recognised by States as a sort 

of inevitable and not dangerous phenomenon and the inclusion of secession on the political 

agenda only raises serious concerns if it poses a danger to fundamental liberal values370. In fact, 

the evidence suggests that enabling separatist movements to run for office has no negative 

effects on liberal values371. Instead, the attempt to stop secession puts such ideals in danger 

because it can only be accomplished by stifling political discourse, restricting democratic rights, 

and stepping up police surveillance372. 

Hence, it can be affirmed that Western countries became less alarmed by the presence 

of secessionist mobilization. This because, given that independence movements are less likely 

to break away in a democratic nation than in one that has adopted illiberal policies, allowing 

secessionists to mobilize freely may lessen the risk of secession373. Also, adopting federalism 

seems to reduce the stakes of secession. In fact, the self-governing national minority in 

federations, especially the "multi-nation" ones, has its symbols embraced at the substate level, 

is the dominant group in its self-governing region, and its language is employed as the primary 

language of public institutions374. All these traits are typically the ones expected by secessionist 

groups in event of secession. National minorities may be less likely to secede from a federation 

than they would be from a traditional nation-state since they stand to earn less from doing so375.  

Even said, a decrease in fear around secession does not necessarily indicate that the public 

supports separatist movements. They are generally viewed as suspect, on the other hand.  

At this point, a distinction regarding federal systems might be regarded. A federal 

system might be characterized by symmetry or asymmetry. This is a concept that was theorized 
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by Charles Tarlton, who affirmed that this distinction resides in the relations that are created 

between federated States and between such states and the federal government376. In his 

theorization, Tarlton expressed the idea that, while a symmetric system is characterized by a 

‘level of conformity and commonality in the relations of each separate political unity of the 

system to both the system as a whole and to the other component units’377 and harmony, an 

example of asymmetric federalism shows a variety of different characteristics among the 

political units part of the federation, ‘corresponding to differences of interest, character and 

makeup that exist within the whole society’378. To make the idea of the difference between the 

two models even more clear, it might be said that the symmetric model is one characterized by 

harmony, while an asymmetric federation is characterized by having a strong conflict 

potential379. This idea of symmetry and asymmetry might be regarded as related to cultural, 

social and economic differences and similarities. Such an asymmetry was later defined as de 

facto asymmetry by Watts, who associated to it the concept of de jure asymmetry380. This 

typology of asymmetry is one that is noticeable in systems where ‘constituent units are treated 

differently under the law’381 and this is an asymmetry that is ‘embedded in constitutional and 

legal processes’382.  An asymmetrical federal system is one characterized by the coexistence of 

diversity and where this diversity may be reflected in the different treatment of the constituent 

units under the law, a society which, focusing on the idea of secession, might encourage the 

creation of secessionist trends more than a federal model characterized by symmetry.  

Growth in federalist experiences may be correlated with a decline in citizens' fear about 

secessionist politics and a rise in the view that the presence or absence of secessionists is not 

the criterion for evaluating political systems, but rather the fundamental values of liberty for 

all, democracy, peace, and respect for one another383. On the basis of these criteria, federalism 

in the West is regarded as a successful experiment in which secessionist movements coexist 

with a liberal and democratic form of government384.   

2.1.2 The peculiarities of the secessionist attempt in Quebec. 

To deeply analyse the 1995 secessionist attempt of Quebec from Canada, it seems 
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appropriate to first briefly mention the history of Quebec and Canada in general, with reference 

to the ethno-cultural division proper of the situation under study. 

Europeans first settled in what is now Canada during the 16th century385. Although the 

process of colonies was drawn out and uneven, the French were the first to begin exploring and 

colonizing several regions of Canada386. Yet, the English had also taken over the region, and 

soon the French occupation of Quebec was in stark contrast to that of the English387. Later, this 

competition was ended by France's complete defeat, despite the fact that French-speaking 

people continued to make up a significant share of the territory's population. Around the time 

when the military conquest phase came to an end, in the 1760s, the British developed a political-

administrative structure for the nation, introducing a general assembly and judicial systems 

based on the system of the motherland388. Already in this historical phase, the relationship 

between French and English-speaking population was problematic in the colony and required 

several interventions to establish a balance that could make the co-existence of these two ethno-

cultural realities easier. Indeed, a division of the territory and concessions regarding the use of 

French language and the practice of Catholic religion were applied389. However, later, with the 

entry into force of the Act of Union in 1841390, a crucial period in Canada's democratic history 

began. In fact, the Act allowed for the unification of Quebec and Ontario, which are French- 

and English-speaking provinces, on the legislative and executive levels391. It also penalized the 

French component, particularly in light of the French language being no longer recognized as 

an official language and the sparsely represented population in the elected chamber392. 

In this moment, the independence from Great Britain was nearby. In fact, the process of 

governing the Province of Canada became characterized by stalemates, as different political 

priorities emerged between French-speaking and English-speaking territories. Since there were 

more English speakers than French speakers in the country by 1851, the French were 

overrepresented in the legislature393. A catastrophic situation developed as a result of this 

circumstance, which prolonged the political impasse from 1858 until 1864, when the parties 
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finally established a Great Coalition394. The plan was to create a federal structure, but this notion 

was abandoned until four years later, in favour of a Confederation movement. Consequently, 

the organization of the Parliament and the division of authority between the federal and 

provincial governments were determined upon at the Quebec Conference of 1864395. At this 

point, the Quebec Resolutions were to form the basis for the Canadian Constitution and some 

guarantees such as the protection of the French language and culture and the protection of 

minorities were approved. The British Parliament's passage of the British North America Act, 

also known as the Constitution Act of 1867396, which recognized the federal structure of the 

state formed by the union of the four provinces of Ontario, Quebec, New Brunswick, and Nova 

Scotia, marked the culmination of this process in March 1867397. The government and 

parliament, whose duties related to matters of public concern, were required to be based in 

Ottawa under the terms of this act, which also gave each province a wide degree of autonomy398. 

The Act of 1867 granted the Queen, represented by the Governor General and the Privy Council, 

the administrative power, while the federal parliament in Ottawa received the legislative 

power399. 

In the year 1914, Canada, acting in concert with the United Kingdom, made the decision 

to participate in the First World War. At the juncture in question, Canada had duly forged a 

discernible national identity that remained unencumbered by any discernible schism from the 

autonomist assertions posited by the French-speaking contingent. It is incontrovertible that the 

exertion of autonomist pressures precipitated a momentous acknowledgment, whereby Canada 

commenced its involvement in consequential international Conferences400.  A pivotal juncture 

in the trajectory of constitutional evolution materialized in the year 1969, wherein the federal 

Official Languages Act was duly promulgated, thereby affirming the status of English and 

French as the official languages of Canada. 

In 1976, the province of Quebec introduced French as the official language and on May 
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20, 1980, a referendum was held, asking voters to vote for Quebec’s political independence401. 

This can be found as the first real secessionist attempt of Quebec. In this context, the idea of 

independence was rejected by nearly 60% of the electorate402. The Canadian Constitution was 

to be patriated along with significant revisions, according to a draft resolution that the federal 

government presented in October 1980. Without Quebec's consent, a deal was reached on the 

patriation of the Constitution on November 5, 1981403.  This agreement resulted in the patriation 

of the Constitution and the Constitution Act's implementation in 1982, highlighting the crucial 

component of a constitution that Canada was missing: a set of values and principles that are 

universally and unwaveringly accepted by all citizens. The new Canadian Constitution was 

adopted in April 1982404. The guiding concepts in this case are ‘federalism, democracy, 

constitutionalism, the rule of law, and respect for minorities’405. Given what has been said until 

now, it may be noticed how Canada embodies an example of a federal state which was born as 

a consequence of the aggregation of previously independent entities alongside a constitutional 

document406. The Ottawa government made an attempt to apply some revisions to the 

Constitution after it was promulgated without the government of Quebec's signature in order to 

make it acceptable to them407. However, such a system had little impact and did not curtail the 

province's desire to secede. 

At this point, after having analysed the roots of the separatist movements proper of 

Quebec, it is now necessary to investigate the secessionist attempt of 1995 of the Canadian 

province, which is particularly relevant for the present work. 

In fact, Quebec held a second referendum on secession in 1995. The population was 

invited to vote on the options of a sovereign Quebec and an optional economic and political 

partnership with Canada in this referendum, which was held following the Parti Québécois' 

victory in the provincial election408. In the meanwhile, as it was assumed that a favourable 

outcome would have emerged from the referendum, the National Assembly of Quebec passed 
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a measure on the future of the province and the path towards secession in the interim. However, 

this was not the case. The 'NO' option did, in fact, garner a slim majority (50.58% of the vote). 

Following the vote, the leaders of Quebec's secession movement believed that the 

Supreme Court of Canada may challenge any decision made by a majority of its citizens to 

leave Canada409. All Quebec separatist parties agreed to a deal in 1994 that called for the 

National Assembly to declare the province a sovereign nation once a secessionist referendum 

resulted in a majority support, followed by a proposal of a new economic and political 

partnership with the rest of Canada410. The leaders of the Quebec secession movement claimed 

that not even the Quebecois courts could decide whether a unilateral declaration of 

independence was legitimate. The federal government referred this claim to the Supreme Court 

of Canada as a result of this assertion411. 

The federal cabinet, acting as Governor-in-Council, posed three questions to the Court. 

The first one was ‘Under the Constitution of Canada, can the National Assembly, legislature or 

government of Quebec effect the secession of Quebec from Canada unilaterally?’412, the second 

question asked ‘Does international law give the National Assembly, legislature, or government 

of Quebec the right to effect the secession of Quebec from Canada unilaterally? In this regard, 

is there a right to self-determination under international law that would give the National 

Assembly legislature or government of Quebec the right to effect the secession of Quebec from 

Canada unilaterally?’413. Lastly, it was questioned: ‘in the event of a conflict between domestic 

and international law on the right of the National Assembly, legislature or government of 

Quebec to effect the secession of Quebec from Canada unilaterally, which would take 

precedence in Canada?’414. The Quebec government declined to participate, and the Supreme 

Court appointed an amicus curiae to represent the secessionist position415.  

2.1.3 The implications of the Reference re Secession of Quebec case. 

The Supreme Court's judgment was handed down on August 20, 1998. In its ruling, the 

Court disagreed with the amicus curiae's assertion that it was outside the scope of its authority 
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to comment on Quebecers' political and democratic rights to self-determination416. The Court 

confirmed that the reference question was focused on legal problems, to which the Court was 

in fact qualified to respond417. The Court also rejected the argument that it was powerless to 

decide how international law should be applied to Quebec's unilateral right to secede as well as 

the notion that the questions were now irrelevant or hypothetical418. Later, in the unanimous 

decision, the Court responded to the reference-related queries419. About the first one, the Court 

affirmed as follows: ‘The Constitution is more than a written text. It embraces the entire global 

system of rules and principles which govern the exercise of constitutional authority. A 

superficial reading of selected provisions of the written constitutional enactment, without more, 

may be misleading. It is necessary to make a more profound investigation of the underlying 

principles animating the whole of the Constitution, including the principles of federalism, 

democracy, constitutionalism and the rule of law, and respect for minorities. Those principles 

must inform our overall appreciation of the constitutional rights and obligations that would 

come into play in the event that a clear majority of Quebecers votes on a clear question in favour 

of secession’420. A decision like that could be regarded as historical because its effects would 

extend well beyond the case's actual decision421. Prior to elaborating on the aforementioned 

unwritten principles, the Court decided that a unilateral secession would be incompatible with 

Canada's constitutional system since it would change how Canada's territory is governed422. 

Additionally, it said that the Constitution would need to be amended in order to address the 

Quebecer secession, but it remained silent on the procedure of amendment required423. The 

Court further stated that Quebecers had to indicate their desire to secede in a clear and 

unambiguous manner424. This is related to the assertion that secession cannot be implemented 

without a clear majority on a clear question, making reference to the unwritten democratic ideal 

in this case and alluding to a lack of democratic legitimacy in the formulation of the 1995 

referendum question425. The Court then made its landmark decision, which may have stunned 
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many national governments426, stating that: ‘The democratic principle and so an expression of 

the democratic will of the people of a province carries weight, in that it would confer legitimacy 

on the efforts of the government of Quebec to initiate the Constitution’s amendment process in 

order to secede by constitutional means. (...) The federalism principle, in conjunction with the 

democratic principle, dictates that the clear repudiation of the existing constitutional order and 

the clear expression of the desire to pursue secession by the population of a province would 

give rise to a reciprocal obligation on all parties to Confederation to negotiate constitutional 

changes to respond to that desire’427. Such an affirmation should be read considering the 

principles to which the Court made reference in the decision, which are ‘the principles 

animating the whole of the Constitution, including the principles of federalism, democracy, 

constitutionalism and the rule of law, and respect for minorities’428. While certain individuals 

have expressed admiration for the Court's development of this constitutional novelty429, 

alternative perspectives have highlighted the absence of legitimate authority to substantiate the 

obligation to engage in negotiations, as well as the insufficiency of its explanation430. The 

Canadian Supreme Court's commendable establishment of a pragmatic pathway to secession 

may garner widespread acclaim from individuals across the globe431. However, it is imperative 

to note that these individuals may not possess an adequate understanding of the Court's notably 

rigorous constraints pertaining to the duty to engage in negotiations432. In the present context, 

it is evident that the Court recognizes, within the initial segment of the adjudication, the 

profound ramifications that the principles and conventions of international law and customary 

practice would exert upon the ultimate determination of a triumphant plebiscite for secession433. 

The Supreme Court subsequently undertook the task of addressing the second inquiry. In the 

present matter, the Court, in its examination, reiterated that international law, from the outset, 

has not definitively established a conclusive stance, either affirmatively or negatively, with 
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respect to the unilateral entitlement to secession434. Conversely, the entitlement in question 

would be contingent upon the widely recognized prerogative of self-determination as stipulated 

by international legal norms435. However, its application has constantly been deemed to be 

exercised ‘within the framework of existing sovereign states and consistently with the 

maintenance of the territorial integrity of those [sovereign] states’436. The Court contends that 

the Quebec separatists' arguments must be understood ‘in the context of the national political, 

economic, social, and cultural setting in which they were made in a liberal democratic sovereign 

state like Canada’437. Moreover, it is contended that the purported entitlement of a collective 

entity, commonly referred to as a ‘people’, to the full realization of their self-determination 

prerogative, while concurrently safeguarding the territorial wholeness of extant nation-states, 

such as Canada, is not intrinsically incongruous438. This section of the ruling has been argued 

to be one of the most significant international legacies resulting from the Court's decision439. 

The Court, in its capacity as an internationally recognized authority, is conferring its imprimatur 

upon the assertion that, in the context of the majority of liberal democracies, the concept of self-

determination ought to be primarily construed as an inherent entitlement of present nation-states 

to exercise internal governance or to enjoy enhanced internal autonomy, rather than as an 

external entitlement to pursue secession and attain independence440. The Court's discernible 

intent was to establish a foundation for the ultimate determination that the unique circumstances 

necessitating the conversion of an internal entitlement to self-determination into an external 

entitlement culminating in secession were categorically inapplicable to the province of 

Quebec441. The Court, in its discernment, deems it necessary to establish an exception whereby 

the potential existence of a right to external self-determination may be acknowledged, albeit in 

the most exceptional circumstances442. 

The Court, having provided negative responses to the first and second inquiries in the 

reference, deemed it superfluous to address the third question claimed by the federal 

 
434 Ibidem.  
435 Patrick Dumberry, ‘Lessons learned from the Quebec Secession Reference before the Supreme Court of 

Canada’ in Marcelo G. Kohen (ed), Secession (Cambridge University Press 2006), 26.  
436 Case 25506, Reference re Secession of Quebec [1998] 2 SCR 217.  
437 Case 25506, Reference re Secession of Quebec [1998] 2 SCR 217. See Stephane Dion, ‘Why is Secession 

Difficult in Well-Established Democracies? Lessons from Quebec’ (1996) 26(2) British Journal of Political 

Science 269, 272.  
438 Ibidem.  
439 Errol P. Mendes, ‘The Legacy of the Quebec Secession Reference Ruling in Canada and Internationally’ in 

Giacomo Delledonne and Giuseppe Martinico (eds), The Canadian Contribution to a Comparative Law of 

Secession (Palgrave Macmillan 2019), 27. 
440 Ibidem.  
441 Ibidem.  
442 Ibidem.  



 53 

government443. Notwithstanding, it is pertinent to underscore that the Court here appears to 

endorse the possibility of a remedial secession in instances where the rights of minority groups 

are violated. It is worth noting, however, that such a prerogative is not sanctioned under 

international law, which explicitly acknowledges said right solely for populations residing in 

colonial territories444.  

Finally, it is imperative to note that the Court unequivocally dismissed the argument put 

forth by the amicus curiae, asserting that the province of Quebec possessed the requisite legal 

power to unilaterally secede, despite the absence of such authority under both Canadian 

domestic law and international law445. The present argument was firmly rooted in the 

contentious principles of effectivity within the realm of international law, along with the 

inherent challenges associated with the establishment of sovereignty predicated upon the 

acknowledgment of other states446. It was affirmed by the judges that these dubious notions 

have ‘no constitutional or legal status in the sense that it did not provide an ex-ante explanation 

or justification for an act’447. In other words, the Court, in its pronouncement, posited that the 

term ‘effectivity’ pertains to a state of affairs grounded in factual circumstances rather than 

being predicated upon legal considerations448. In light of the historic decision rendered by the 

highest court of the nation, the federal government has enacted legislation in contemplation of 

prospective endeavours by the leaders of Quebec's secession movement to initiate a subsequent 

referendum, with the aim of achieving triumph on the third occasion449. Indeed, it is worth 

noting that the Clarity Act, a legislative enactment promulgated by the federal government 

within the Parliament, effectively delineated the Canadian government's unwavering 

commitment to discerning the precise circumstances that would necessitate engaging in 

negotiations pertaining to the prospective secession of Quebec450. The paramount significance 

lies in the lucidity of forthcoming plebiscite inquiries and the legislative body's function in 

ascertaining the parameters that define a ‘distinct manifestation’ of the will of Quebecois to 
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pursue secession451. The Clarity Act of 2000 elucidated two distinct characteristics of the 

verbiage that would impose a prohibition on the obligation to engage in negotiations and, 

consequently, impede a province from seceding from Canada: ‘a) A referendum question that 

only seeks a mandate to negotiate without directly asking the people of that province if they 

want to leave Canada; or b) A referendum question that considers options other than the 

province's secession from Canada, such as cooperative economic or political relations with 

Canada, that conceal a clear statement of the populace's preference over whether the province 

should leave Canada’452. The Clarity Act proceeded to an even greater extent, declaring that 

when assessing whether a question provided clarity, the Canadian House of Commons would 

also take into account the perspectives of the other provinces part of the federation453. The 

enactment of the Clarity Act by the federal government can be attributed to an imperative need 

to address the deliberate misrepresentation of the 1995 referendum query, potentially 

precipitating the disintegration of the Canadian nation-state454. 

Now that the Reference re Secession of Quebec decision and the consequences it had at 

the Canadian level have been analysed, it seems necessary to highlight the implications that this 

case had at the international level and on other examples of secession. Indeed, this decision had 

a pivotal role in the reading given to secession after 1998, not only in Canada but also in the 

rest of the world.  

This judgement played a significant role in the examination of secession as it marked 

the first instance in which a Supreme Court shown the audacity to confront the sensitive issue 

of unilateral secession and challenge its prevailing taboo455. In undertaking this task, the 

Canadian judges did not proceed in isolation, but was accompanied by a group of highly skilled 

international lawyers in order to properly answer, particularly, Question 2456. This represents 

the initial instance of cooperation between Canada and international law457. Indeed, the 

decision458 has initiated the funding of a comparative constitutional law approach to 
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secession459. Prior to that time, the prevailing belief in constitutional theory was that 

constitutions were founded upon a fundamental concept of self-preservation460.  According to 

Weinstock, the Canadian Reference introduced a functional and procedural strategy for 

addressing secession461. This approach sought to rationalize the highly politicized and 

emotionally charged matter of secession by establishing a legal framework to guide the 

process462. In fact, according to proponents of the functional approach463, stigmatizing 

secession and establishing it as a constitutional prohibition can inadvertently strengthen 

separatist demands464. Therefore, it is reasonable to anticipate that the majority of nations 

confronted with secessionist demands would have implemented a comparable intricate legal 

structure to encompass secession inside a sophisticated procedural framework465. Nevertheless, 

despite the passage of more than two decades, this assertion remains unsubstantiated466. Instead 

of implementing procedural and substantive mechanisms to regulate secession, there has been 

a notable increase in the number of sovereignty referendums, frequently unofficial and hence 

subject to dispute467. The pronouncement made by the Canadian Supreme Court, wherein it 

espoused the necessity for equitable regulations that duly consider the tenets of the rule of law, 

federalism, and safeguarding the interests of marginalized groups, with regard to the 

establishment of a potential framework for secession negotiations, was expressly limited to 

Canada468. In other jurisdictions, the aforementioned principles, though sporadically alluded to 

in judicial decisions pertaining to assertions of secession, have been superseded by the 

prevalence of referenda as the preeminent, if not exclusive, mechanism for effecting 

constitutional modifications or challenge469. 

What the Reference re Secession of Quebec decision left as major legacy is the approach 
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to unilateral secession. Indeed, while being flexible in treating secession, the Court remained 

rigid about the unlawfulness of unilateral secession. Indeed, in relation to the first reference 

question, the Court addressed the fact that the textual part of the Canadian Constitution did not 

address the subject of unilateral secession470. The Court's handling of this gap has laid a 

historical opinion that will have an impact much beyond the case's final outcome471. On the 

matter, the Court found that unilateral secession would be incompatible with Canada's current 

constitutional arrangements since it would purport to modify the control of the Canadian 

territory472.  It was reiterated that a change to Canada's territory requires the approval of all of 

the country's provinces and that a territory's sheer desire to secede, demonstrated by a favorable 

vote in a separatist referendum, is alone insufficient473. Subsequently, the Court could have 

explicated its stance, elucidating that it was not incumbent upon it to delve into the remaining 

matters, as unilateral secession was deemed to be in violation of the constitutional framework. 

According to the view of Mendes, the Court's decision to persistently focus on the manner in 

which uncodified principles may furnish a framework for endeavours to secede is intrinsically 

linked to the establishment of a robust foundation for prospective secession endeavours within 

the Canadian context474. The Court may have also sought to convey a salient instruction to 

secessionist factions in disparate global territories with respect to the significance of 

legitimacy475. The Supreme Court's determination that there is a constitutional obligation ‘to 

engage in constitutional discussions in order to acknowledge and address democratic 

expressions of a desire for change in other provinces’476 is likely the main constitutional 

innovation in the Secession Reference477.  This duty follows naturally from the privilege granted 

to federal actors to propose, but not to implement unilaterally, constitutional reform478. This 

obligation must, however, be preceded by a ‘democratic expression of a desire for change’479 
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in it to be fulfilled480. Notwithstanding, the Court did not desist from asserting that the act of 

unilateral secession was deemed illicit in accordance with the law of Canada; instead, it 

unequivocally upheld that Quebec lacked any entitlement to engage in unilateral secession 

under both Canadian domestic law and international law481. 

The enduring legacy engendered by the decision of 1998 resides also in the 

jurisprudential framework governing the conduct of referendums pertaining to secessionist 

occurrences482. The utilization of referendums in secessionist occurrences has engendered 

institutionalized quandaries that, so far, have remained extraneous to the purview of legal 

frameworks483. The inherent constraint of referendums, nevertheless, resides in their propensity 

for oversimplification and triviality484. In the case at hand, it is noteworthy to highlight the 

independence referendum conducted in Quebec in 1995, that did not necessitate the attainment 

of a special majority threshold485. The outcome of the referendum yielded an outcome wherein 

a slim majority of 50.58% expressed their dissent and, subsequent to the referendum, a 

considerable degree of controversy ensued, primarily revolving around the tabulation of votes, 

the enumeration of eligible participants, and sundry related apprehensions486. In order to 

mitigate the potential hazards associated with majoritarian and plebiscitary referendums, the 

Quebec Secession Reference decision has undertaken a prudent course of action in accordance 

with constitutional principles487. Particularly, it was affirmed by the Court the necessity, in 

order to consider a referendum valid, to pose a clear question and to obtain a clear majority488, 

even if this formulation has caused debate in the doctrine and among the political actors489. This 

course of action entails the development of a legally structured framework to address secession 
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claims490. The inclusion of a referendum as an inevitable manifestation of democratic 

expression by the populace is imperative491. However, the inherent deficiencies of the 

referendum render it unsuitable as the sole determinative juncture, particularly in the absence 

of procedural safeguards492. 

In light of the Canadian experience, it is noteworthy that legal scholars have increasingly 

directed their focus towards this particular phenomenon, while concurrently advancing 

propositions concerning the harmonious integration of constitutional principles and 

secession493. The fundamental element in this context entails the amalgamation of processes 

that yield outcomes surpassing basic, plebiscitary majoritarianism494.  

What is clear is that the Quebec Secession Reference delineates a burgeoning endeavour 

that is progressively formulating an initial framework of principles aimed at governing 

secession via lawful mechanisms495. The referendum, undoubtedly, serves as the archetype for 

such legislative measures; however, it is imperative to acknowledge that more sophisticated and 

captivating instruments are perpetually emerging496. Consequently, it is not arduous to 

prognosticate that this domain will witness substantial progressions in the times ahead497. 

2.2 The Catalonian case. 

2.2.1 Secession in regional States: an overlook. 

The present section analyses the theme of secession by making reference to concrete 

cases of secession. In the following subparagraph, a focus on the case of Catalonia will be made. 

The first factor that distinguishes this case from the one previously analysed of Quebec is the 

State organisation. Indeed, the State of Canada is a federal State, while Spain is not, being a 

decentralised unitary country. 

According to the traditional theory of federalism, in federal solutions, federated states, 

which often have their own constitutions498, parliament, and government, share sovereignty 
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with the federal government499. Also, in a federation, the federal government cannot unilaterally 

decide to change the component states' status as self-governing entities500. Additionally, the 

federal government and the federated States are given certain rights and obligations either 

through a constitutional provision or by judicial interpretation501. In general, federated States 

have broad competencies, whereas federal administrations have specific, stated duties.502 On 

the other hand, a State that is administered by a single power, with the central government 

having ultimate authority, is referred to as a unitary State503. As "one and indivisible" entities, 

the unitary States do not share sovereignty. This indicates that inhabitants are ruled by a single, 

consistent authority throughout the entire country504. Next to these categories, it is possible to 

mention another form of State organisation, which might be affirmed as an ‘intermediate 

solution’ or, according to some scholars, as a ‘smoother’ version of federal States505. In these 

cases, also known as regional States, it is possible to find the presence of subnational 

governments next to a central one. These subnational governments are usually directly chosen 

by the people and have some political and administrative independence506. However, 

subnational governments typically only use the authority that the national government or 

national constitution chooses to assign or devolve507. Thus, the degree of subnational 

authorities, responsibilities, and resources, as well as the level of autonomy they have over these 

various components, determine whether unitary regimes are more or less decentralized508. 

Subnational units can be established, revoked, and have their authority widened or curtailed by 

the central government in a unitary State509, while in other experiences the existence of such 

subnational entities is strongly protected also from the reasoning of structural or primary 

sources of law (Constitutions)510. Some unitary nations recognize autonomous areas and cities 
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that, for reasons related to geography, history, culture, or linguistics, have greater authority than 

other local governments511. 

Spain is sometimes recognized as having a "quasi-federal" State structure, which is 

defined as an intermediate condition512. Unitary nations with a tendency toward federalism fall 

under this classification513. Here, independent regions have less flexibility than federated states 

in federations to define and reform local government functioning. Also, national constitutions 

frequently include fundamental provisions governing local government operations and funding 

and even while primary and/or secondary legislative powers may grant autonomous regions a 

significant amount of autonomy in relation to lesser levels, this authority is frequently shared 

with the central power514. In fact, Spain, a unitary state, gives its provinces (called Autonomous 

Communities) a lot of autonomy. For instance, the Autonomous Communities are alone in 

charge of organizing the municipalities and provinces within the regional territory and changing 

municipal boundaries, although their roles and budgets are governed by national legislation515. 

The prevalent framework of a decentralized unitary nation is widely observed 

throughout continental Europe, wherein a scholarly examination was conducted during the 

nineteenth century516. Here, it is possible to mention an example of this model in Italy, in 

addition to Spain. As happens with federalism, it is sometimes affirmed how this tendency can 

encourage the development of secessionist sentiments. 

Particularly, the Autonomous Communities and the Regions in Spain and Italy have 

several legislative and administrative responsibilities that have been delegated to them from the 

national level of government (the constitutions)517. However, it is important to make a 

differentiation between the Italian and the Spanish models of decentralized unitary nations, in 

order to better understand the uniqueness of the Spanish model.  

The peculiarity of the Spanish decentralized model can be found, particularly, in the 8th 

part, chapter III, of the Spanish Constitution of 1978, entitled ‘The Autonomous 

Communities’518. The content of this chapter formulates a model of autonomy that is difficult 
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to ascribe to the traditional doctrinal categories of the regional or federal state519. What the 

Spanish Constituent Assembly of 1978 did is to not mandate a specific form of vertical state 

but use a formula that was voluntarily flexible enough to accommodate the evolution of multiple 

future scenarios520. This led to the establishment of a state system that lacked a 

constitutionalized model in the vertical sense521. Instead, it included provisions that allowed for 

the self-determination of territories in the pursuit of autonomy522. It is evident that this differs 

from what was established by the Italian Constituent in 1948, where the political-regional 

administrative subdivision was already clearly defined, including the specific number and 

names of the regions523. On the contrary, the creation of the Comunidades is a procedure ‘from 

the bottom’524. Indeed, article 143 first affirms that: ‘in the exercise of the right to self-

government recognised in Article 2 of the Constitution, bordering provinces with common 

historical, cultural and economic characteristics, island territories and provinces with historical 

regional status may accede to self-government and form Autonomous Communities (…)’525 

and later outlines the fundamental steps of the procedure, which directly involves local 

authorities, putting them at the center of the initiative phase526. The provision shows how the 

access to autonomy in Spain presupposes a strong cultural identity and, in this context, it is 

explained why there are Comunidades that were created immediately after the adoption of the 

1978 constitution, like Catalonia, and others that were founded in different occasions527. Indeed, 

the Spanish one is a decentralized approach of creation of autonomies, that makes the Spanish 

regional case unusual if compared to the ‘typical’ model of European regionalism528. These 

characteristics of the Spanish regionalism are very important to keep in mind from the 

perspective of secession.  

Having said that the Italian and the Spanish regional models differ in some essential 

elements, nevertheless it is believed that such instruments that give more autonomy to territorial 

entities, sharing some similarities, make secession more appealing and straightforward. Both 

constitutions, notwithstanding, prohibit secession or any analogous semblance to the 

mechanisms employed in the establishment of federal states, thereby ensuring enhanced 
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autonomy and a semblance of separation: in Spain, according to Article 2 of the Constitution, 

‘the Constitution is based on the indissoluble unity of the Spanish Nation, the common and 

indivisible country of all the Spaniards’529. Even if this assertion were to permit a federal 

resolution (in light of the fact that the subsequent portion of the article affirms that nationalities 

and regions are integral constituents of the Spanish nation), it is crucial to note that solely the 

entitlement of self-governance is acknowledged and safeguarded for them. Consequently, the 

constitutional standing of distinct nationalities and regions does not possess an autonomous and 

distinct legitimacy, but rather emanates from the fundamental determination rendered by the 

Spanish Constitution530. In contrast, it is noteworthy that the Italian Constitution explicitly 

proclaims the Republic to be ‘one and indivisible’, thereby establishing a framework wherein 

local autonomies are duly acknowledged and endorsed by the State, rather than being deemed 

as a foundational or inherent element in the very genesis of its formation531. The Regions, as 

stipulated in Title V of the Constitution, are self-governing entities akin to municipalities and 

provinces. However, their distinct mention in the Constitution confers upon them a unique 

safeguard, which may be invoked and upheld before the Italian Constitutional Court532. It is 

worth noting that within the context of the regional States under consideration, the constitution 

itself serves as a deterrent to secession. 

However, this does not mean that secessionist trends and attempts did not develop in the 

countries. Indeed, as it will be later analysed, Spain was characterized by the attempt of 

secession made in Catalonia. Though, this is not the only example. In fact, in Spain another 

Autonomous Community, the Basque Country, developed secessionist tendencies and in Italy 

some regions have seen the development of secessionist parties, and, in the case of Veneto, 

there was also an unsuccessful regional referendum to obtain the independence from the central 

government533.  

Such movements, particularly the Catalan one, have reignited the international 

discussion on whether or not secession ought to be a viable option for resolving local 

conflicts534. Particularly, Catalan separatists affirm that the fact that Catalonia has its own 
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cultural identity that is different from the national one is a valid reason to justify the separation 

of the territory. Few issues are more contentious among comparative constitutional theorists 

than the argument over whether secession should be more or less accessible535. Equally 

intriguing is the issue of how to rule pluralist communities when fragmentation and 

centralization are competing forces. Unfolding turmoil in nations such as Spain raise questions 

concerning when subcommunities should be obliged to remain a part of a union they want to 

quit536— and conceivably, in instances where subcommunities are desirous of maintaining their 

membership within a union that seeks to divest itself of said subcommunities537. The present 

discourse serves as a catalyst for individuals to meticulously deliberate upon the delicate 

equilibrium between the contrasting assertions of regional interdependence, which underpin the 

cohesion of a nation, and the rationales espoused by secessionist endeavours538. In 

circumstances characterized by the exhaustion of all alternative avenues, wherein the regional 

community within the broader nation-state has endured severe persecution, emancipation, or 

marginalization to the extent that the prospects for a mutually agreed-upon resolution have been 

effectively eradicated, the assertions for secession assume a particularly formidable stance539. 

The cogency of the arguments supporting the preservation of national unity is equally 

noteworthy, particularly in instances where regional secessions foreshadow additional 

transgressions of fundamental human rights, engender significant ripple effects, or arise from 

economic collaborations that have not yet yielded advantages to the broader political entity540.  

The utilization of federalism and other decentralization frameworks presents 

indispensable mechanisms for addressing regional discord within the context of a pluralistic 

democracy, as exemplified by the circumstances in Spain, wherein the justification for 

secession is lacking. The prevailing perspective within the realm of international law tends to 

favour the concept of federalism as opposed to secession when it comes to the resolution of 

regional conflicts. This inclination finds support in the Québec judgment rendered by 

the Canadian Supreme Court541. In theory, federalism offers a way to strengthen self-

determination and combat the tendencies toward political entropy and fragmentation that can 

tear states apart. Indeed, it could be argued that, as the solution of a decentralised unitary State 
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does not seem satisfying in cases like the Spanish one, a greater decentralisation, with a 

federalist solution could be applied. Yet, there are some situations when federalism presents a 

contradictory risk542. The concept of federalism, while designed to prevent secessionist claims 

by granting legal political autonomy to constituent groups, carries the inherent risk of becoming 

a two-sided instrument. This is due to the fact that such autonomy can inadvertently reinforce 

the identification of these groups as distinct political communities, potentially fuelling 

aspirations for secession543. In an analogous vein, it can be posited that federalism possesses 

the capacity to concurrently serve as a catalyst for secessionist aspirations, while also 

functioning as a mitigating force against such inclinations. In light of the aforementioned 

circumstances, it has come to pass that specific nations, namely Spain and the United Kingdom, 

harbouring pre-existing apprehensions regarding regional discord, have exhibited a reluctance 

to embrace comprehensive codified federal frameworks544. However, the aforementioned 

Spanish case serves as a testament to the fact that even in the absence of a federal system, 

devolution of powers can still give rise to comparable hazards. In the context of devising 

prospective models of effective governance, it is imperative to recognize that federalism 

possesses the dual capacity to serve as a catalyst for secession-related conflicts, while 

simultaneously providing a protective barrier against secessionist assertions545. This realization 

engenders pivotal contemplations546. The implementation of effective federalism and other 

systems that allocate authority to levels of governance possessing adequate capacity engenders 

a vibrant regulatory environment wherein local, regional, and national viewpoints converge 

upon domains of decision-making in which each can exert the most significant influence on the 

overarching goals of sound governance547. As already stated for federal arrangements, the 

‘success’ of federal experiences cannot be measured by the absence of secessionist 

engagements, as the success can be discovered where secessionist movements coexist with a 

liberal and democratic functioning of the government. The same can be said for decentralised 

unitary States548. 
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2.2.2 The evolution of the Catalonian wish to secede: a historical perspective. 

The Constitution of Spain of 1978549 can be defined as probably Spain’s greatest success 

of the 20th century550. This is a constitution that succeeded in establishing a departure from the 

previous regime and the creation of a democracy founded on consensus, on a social pact that 

put the basis of the system and of its development551. This constitution contains a part that is 

particularly significant here: the regulation of the Autonomous territories. With the restoration 

of democracy and of the fundamental rights, it can be said that the most relevant part of the 

Constitution from a historical and global point of view is the instauration of a system of 

territorial autonomies, notwithstanding the difficulty of improvisation of a system that did not 

possess an immediate tradition552. Indeed, this is a provision that goes in contrast with the 

centralizing tendencies of the near past553. When the constituent works began, it is known that 

the idea of a generalisation of an autonomous system, that is, of the construction of a composite 

State, was practically unprepared ideologically within the national parties, or on the technical 

level, because nobody had studied in depth such a complex construction554. In fact, it is well 

known that the regional theme had arisen in Spain not as an attempt at a global reform of the 

state but was launched by the Catalan and Basque historical nationalisms, with immediate origin 

in Carlism, but with much deeper historical roots555. It is around the Catalan and Basque 

nationalist theme that the attempt to regionalize political power will emerge556. Here, the focus 

of the analysis will be the development of the Catalonian nationalism, strictly connected with 

the recent secessionist events.  

The historical trajectory of the Catalan ‘nation’557 or its nationalist sentiment started 

back in the 18th century558. At the time, the inhabitants of Catalonia began to cultivate a sense 

of collective identity, particularly with regard to their linguistic legacy559. The Statute of 

Autonomy of 1932, which followed the attempt to secede from the newly established Spanish 
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Republic and to create with it a ‘federative pact’ between equals560, institutionalized the full 

awareness of this national character, especially thanks to the thought and deeds of Francesc 

Macià561. Catalonia, similar to the Basque Country, endured the oppressive actions of Franco, 

resulting in coerced assimilation into the Hispanic culture562. However, subsequent to the 

democratic transition of 1977, the exiled President Josep Tarradellas i Joan made a triumphant 

return, thereby symbolically affirming the revival of the distinctive Catalan identity within the 

Autonomous Community563.  

First, it should be noted that the history of Catalan nationalism was strongly linked to 

that of its main leader, Jordi Pujol i Soley, until the early 2000s564. Indeed, the Pujolismo was 

‘an autonomist nationalism that totally rejects the separatist option’565, despite references to the 

principle of self-determination. For a long time in Catalonia there was, in fact, a complete 

absence of secessionist impulses, which would only emerge with the new millennium566. 

Indeed, it is evident that prior to the year 2003, a notable deficiency existed within the realm of 

Catalonian nationalism, namely the absence of a distinct delineation of a territorial framework 

to be pursued, coupled with a lack of a definitive conception regarding Catalonia's rightful 

stance within the Estado autonómico567. The occurrence of asymmetric, institutional, and 

competency demands has predominantly manifested through negotiations with state executives, 

frequently stemming from government agreements at the national level568. These negotiations 

have entailed the subordination of support from Catalan parliamentarians to the attainment of 

novel proficiencies or financial agreements569.  

With attention on the growth of nationalist movements in Spain, it is essential to show 

that the Catalan party picture was cohesive around the concept of autonomy in the early years 

of the new democratic regime570. Undoubtedly, a persistent contention has been posited 

asserting the distinctiveness of Catalonia in relation to the rest of the Spanish nation-state, with 

the repudiation of said contention possessing the potential to engender heightened tensions with 
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secessionist implications571. Notwithstanding the provisions enshrined within the Spanish 

Constitution, it is noteworthy that the Catalans did not assertively advocate for the inclusion of 

overtly asymmetric provisions572. Rather, their request centred around the pursuit of a symbolic 

asymmetry of an identity nature573. During this particular juncture, the advocacy for notions of 

autonomy or self-governance was espoused by a numerical minority, a sentiment which was 

further corroborated by Pujol's assertion that the Catalan minority had wholeheartedly 

embraced the Constitution574. Nonetheless, in the event that Catalonia's territorial claims were 

to dissociate themselves from any inclination towards secession, it is worth noting that 

Catalonia's territorial claims did not obviously call for a distinct constitutional treatment that 

deviated from that accorded to other regions or nationalities575, save for the provisions outlined 

in Article 2 of the Spanish Constitution576. 

Support from Catalan nationalist parties for the text formulated by the 'Constituent 

Assembly' and their impact on the Constitution also contributed to a massive referendum in 

Catalonia, with one of the best electoral outcomes in Spain577: 67.9% participation and 90.5% 

vote in favour. Also, the Asamblea de Parlamentarios Catalanes had developed and prepared, 

at the same time as the Constitution, the so-called Statute of Sau, approved in 1979578. In the 

following referendum, the Statute was approved by 88.15% of voters, with a turnout of 

59.7%579. Here, the approval of the Statute was not accompanied by separatist tensions580.  

During the temporal span encompassing the years 1980 and 2000, it is evident that the 

nationalist movement experienced a surge in popular backing, thereby assuming a prominent 

role within the political landscape of Catalonia581. Notably, the politically moderate 

autonomous nationalist union known as CiU emerged as the principal actor in the realm of 

Catalan politics582. It is imperative to acknowledge that, prior to the early 2000s, the prevailing 

paradigm within the context of the CiU was one that prioritized nationalism over federalism, 
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primarily as a means of safeguarding against the establishment of federal unity583. The CiU has 

consistently demonstrated its unwavering dedication to ensuring Catalonia's attainment of the 

utmost level of autonomy, acknowledgment, and deference in relation to its cultural identity584. 

Notwithstanding, it is imperative to underscore that they categorically eschew the notion of 

division in all conceivable scenarios585. At this juncture, it is discernible that a correlation exists 

between the repudiated asymmetries of the central government and the burgeoning proclivities 

or menaces of separatism586. 

As already mentioned before, 1998 is a year that is particularly relevant for secession-

related issues. Indeed, on 20 of August, the Supreme Court of Canada issued the Reference on 

the unilateral secession of Quebec587. In this important decision, the Court expressed itself on 

secession, affirming that this phenomenon should not be regarded as illegal a priori and the 

Court endorsed the possibility to allow a right to secede. This decision had an impact on the 

Spanish society, as in this timespan Spain was experiencing a demand for stronger elements of 

asymmetry in its system588. However, it should be noted that the impact of the Canadian 

decision was quite limited until 2012, the year that signed the beginning of the Catalan crisis589. 

Before 2012, the secessionist movements were not as developed in Catalonia as they will be 

after 2012 or as in the Basque Country, where the strongest secessionist demands were 

experienced between 2004 and 2008590. From 2000, indeed, there were in Spain numerous 

endeavours in order to modify the established sovereign entity, wherein confederalist or 

separatist propositions have been advanced, grounded upon the principle of ‘right to self 

determination’591. Before 2012, in Spain mostly scholars looked at the decision of the Supreme 

Court of Canada and regarded at it ‘highlighting the style of argumentation, (…) the relevance 
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of the Court’s ruling (…), its fundamental conclusions (…), as well as the consequences 

stemming from a majority will for independence in a given territory: the need to negotiate’592. 

Given what has been said until now, it is nevertheless important to mention the events 

of 2006 in Spain. 2006 represents a significant year for what regards autonomies in the 

country593. Indeed, in that moment Spain underwent a process of statutory reform. This process 

involved the modification of several autonomous community statutes. Particularly, the 

modification of Catalonia's Statute of Autonomy, which outlines the region's degree of self-

government and its relationship with the Spanish central government, was a contentious issue 

during this time594. The reform aimed to update and redefine Catalonia's autonomy, but it 

sparked debates and disputes over the extent of Catalonia's self-governance and its relationship 

with the Spanish state595.  The revised statute was approved by the Catalan and Spanish 

Parliaments in 2006596. 

The 2006 modifications introduced a recognition of Catalonia as a nation within Spain, 

which was a highly symbolic and controversial change597. However, it is necessary to remember 

that in this particular moment the Catalan political environment was almost completely devoid 

of secessionist tendencies598. Also, the new version of Catalonia’s Statute of Autonomy saw 

expanded legislative powers of Catalonia in various areas, including culture, transportation, and 

justice599. Later, the statute reinforced the use of the Catalan language in Catalonia and asserted 

the importance of Catalan education and the modifications also sought to increase Catalonia's 

fiscal autonomy, allowing it to collect and manage a greater share of its tax revenue600. Indeed, 

the two primary political goals of the Statute were to grant Catalonia special legal treatment in 

light of its position as a nation and to expand and guarantee the Generalitat's powers and 

financial options601. This modified statute, although being approved both at the local and at the 

national level, quickly became a subject of political controversy and legal challenges602. Some 

regions in Spain, especially those without as much autonomy, were concerned about the 
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potential precedent this could set for other regions seeking greater autonomy603. Surely, the 

2006 modifications to Catalonia's Statute of Autonomy were a pivotal moment in the 

discussions about autonomy and nationhood in Catalonia and contributed to the complex and 

sometimes contentious relationship between the Catalan government and the Spanish state604. 

However, such modifications were subsequently challenged in the Spanish 

Constitutional Court, which in 2010 issued a ruling that modified some of its articles605. This 

ruling, together with the 2014 one, will be analysed in the next subparagraph.   

2.2.3 The jurisprudence of the Spanish Constitutional Tribunal on the autonomy of 

the Catalan Autonomous Community (STC 31/2010 and 42/2014). 

Some events might be regarded as essential for the development of stronger secessionist 

positions in Spain. As the request for a stronger asymmetry in Catalonia started to become 

stronger and frequent, the judgment 31/2010 by the Spanish Constitutional Tribunal, the first 

major rejection of the differential territorial model proposed by Catalonia606, can be put in 

evidence in this regard. This decision was accepted as the umpteenth humiliation of the Catalan 

people607 and generally it neutralized several of the most forward-thinking (and asymmetric) 

institutes proposed for Catalonia at the time 608, with a restrictive interpretation applied 

systemically609. Particularly, this ruling expressed on the constitutionality of the modified 

statute and, while it upheld many of its provisions, it also struck down or reinterpreted several 

articles610. According to the ruling, 14 provisions of the Statute were declared unconstitutional 

and 27 were subjected to a constitutionality conforming interpretation, according to which they 

are constitutional only if interpreted in the sense set forth in the relevant legal bases to which 

the judgment refers611. According to the decision, specific symbolic elements that are part of 

the preamble and preliminary title are open to interpretation in accordance with the 
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Constitution612. This is the case with ‘national symbols’ (Article 8.1 of the 2006 Catalan Statute) 

put in relation to the Preamble's references to the ‘nation’ and the ‘national reality of Catalonia’. 

This also applies to historical rights, which are seen as the ‘foundation’ of self-government 

alongside the Constitution and the basis for the Generalitat's unique position in relation to civil 

law, language, and culture (Art. 5 of the 2006 Catalan Statute)613. The Court chooses to analyse 

the constitutionality of the Preamble in light of the examination of the Statute's articles with 

which it connects that were contested, and, in ruling on the Preamble in particular, the Court 

introduces a novelty to its established doctrine, according to which preambles cannot be the 

‘direct object of an appeal of unconstitutionality’, given their interpretive and not normative 

legal value614. Thus, in light of the analysis of Art. 8 of the Catalan Statute, it is pointed out that 

allusions to nation, national reality and national symbols are to be understood as referring to 

‘nationality’ (Art. 2 Spanish Constitution; Art. 1 Autonomous Statute of Catalonia)615. 

Therefore, in legal-constitutional terms, the only country that is known by the Constitution is 

Spain, without denying that a collectivity can present itself as a national reality ‘in an 

ideological, historical, or cultural sense’, and that there is a possibility of bringing this into the 

political debate with a view to a constitutional reform616. The ruling represents a balance 

between a ruling rejecting the appeal and a generous use of assent interpretation617. On the 

ruling, both the central government and the PSOE and PP evaluated it favourably, but citing 

antagonistic reasons618. While R. Zapatero's government stuck to the quantitative criterion, as 

only 5% of the challenged precepts had been evaluated by the High Court, the popular group 

stressed that they had essentially been proven right, since the ruling challenged most of the 

fundamental issues that the statute had incorporated ex novo619. This latter assessment coincided 

with that of most Catalan political forces (with the exception of the PP and Ciudadanos), 

although in this case there is a rather firm criticism of the ruling620. The decision can be seen as 

both the catalyst for a severe rupture between Catalonia (at least the relevant political and social 

sectors) and the state as a whole as well as the common denominator or meeting place between 

the major political factions621. Focusing on the legal aspects, it is possible to immediately 
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emphasize their predictability622. The Constitutional Court has developed a certain continuity 

with the theory pertaining to the foundations of the autonomous state over the course of its 

thirty-year existence623. However, it also makes some big changes on several crucial topics at 

the same time. The Court has not changed any of its main jurisprudential constructions, in 

fact624. As a result, the Court judged the Catalan statute based on the interpretation it had 

developed up to that point and barely accepted the more substantive innovations introduced by 

the 2006 statute, tending to bring the new features back to its traditional doctrine625. 

Jurisprudential continuity can be felt in positing its doctrine on the adequacy of historical rights 

as the foundation of Catalan self-government, discarding its application beyond the region; or 

in tracing the Council of Statutory Guarantees to the model of advisory councils; or in 

addressing the regulatory functions that hold shared and executive powers, respectively; or for 

specific competencies such as civil law626. It also adheres to accepted standards for evaluating 

the principles governing cooperative relations between the state and the Autonomous 

Communities, as well as the distinction between the state's own international relations and the 

Autonomous Communities' external action627. By highlighting the attributions of the precise 

legislative reservations established by the Constitution, the Court does not depart from 

precedents with regard to the judiciary's authority and funding628. Regarding the rights and 

guiding principles of the statute, it essentially follows its earlier STC 247/2007 ruling, although 

it suppresses some aspects of the argument, considering them possible but not necessary 

contents of the statute, and emphasizing their subordination to the fundamental (or 

constitutional) rights and human rights contained in the agreements ratified by Spain, and their 

operation within the framework of the Autonomous Community's competence629. There are, 

however, some recent developments as well. In SCT630 103/2008, the unconstitutionality of the 

Basque Country's consultation law on self-determination was justified, among other things, by 

the absence of competence in the Basque statute, which is not the case with the Catalan statute 

of 2006, and there is an adjustment with regard to the judgment on the preamble, which was 

not evaluated by prior jurisprudence, and a new twist with regard to popular consultations by 
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referendum631. Yet, undoubtedly, the most relevant aspect that is innovated is the downgrading 

of the consideration of the constitutional function of the statute itself, in its relationship with 

the Constitution on the one hand, and ordinary autonomous laws on the other632. The judgment's 

sparse references to the constitutionality bloc, of which the Spanish Constitution and statutes 

are fundamentally a part, its omissions of the agreed-upon reform procedure and rigidity, and 

finally its "complementarity," aside from its subordination to the Constitution, demand attention 

in particular. All these issues, which emphasize special features of the statute, are instead dealt 

with in STC 247/2007633. Thus, a re-evaluation of the text of the Supreme Rule emerges, 

accompanied by a strengthening of the role of its Supreme Interpreter634. The decision recalls 

the STC 76/1983 concept on the distinction between constituent power and constituted powers, 

or the freedom of the state legislator to choose the scope of the functions of competence, in 

response to the need to improve the constitutional position of the Statute635. The difference 

being that it now affirms this with respect to what is provided by the Statute, not by a law of 

article 150 of the Spanish Constitution or ordinary law636. It can be affirmed that the Court 

seems to rule out a change of direction in the development of the autonomous state637. In light 

of the decision, one can therefore question whether it makes logical to continue to refer to a 

second phase of the autonomous state in Spain, as the doctrine had done638. In another order of 

considerations, the judgment leaves quite a few points ambiguous or open. The vast number of 

challenged articles and the challenging agreement obtained among the judges may undoubtedly 

be explained by the decision's extremely brief and weakly supported rationale639. Contributing 

greatly to the vagueness is also the abundant use of the technique of conforming 

interpretation640. Above all, the ruling achieves a remarkable emptying of the statute’s 

normative content by applying the conforming interpretation641. In conclusion, reading the 

ruling reveals the Court's prudence in view of the Statute's intention to further Catalan self-

government as well as the political strife it has already sparked642. In particular, it does so by 

outlining more precisely the framework of the autonomous State. Following the Constitutional 
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Court's decision, Catalonia had to amend its Statute of Autonomy to align with the court's 

interpretation643. This was seen as an obstruction for the Catalan government and its pursuit of 

greater autonomy644. 

In fact, the decision was met with significant disappointment and frustration in 

Catalonia, as many Catalans saw it as a rejection of their aspirations for greater autonomy and 

recognition as a distinct nation within Spain645. As a consequence, protests and demonstrations 

occurred in Catalonia. The STC 31/2010 decision also had a profound impact on Catalan 

politics, as it increased the growth of pro-independence sentiment and parties in the region, 

notably leading to the rise of the pro-independence coalition Junts pel Sí (Together for Yes) 

and the far-left CUP (Popular Unity Candidacy)646. These parties later played a key role in the 

Catalan independence movement and the push for a unilateral declaration of independence in 

2017. The ruling also deepened the political tensions between the Catalan government and the 

Spanish central government, setting the stage for further conflicts and confrontations over 

issues related to Catalonia's autonomy647. In summary, the STC 31/2010 decision had 

immediate consequences that included disappointment and protests in Catalonia, the growth of 

pro-independence movements, and continued political tensions between Catalonia and the 

Spanish government, but also long-term effects648. 

Later, in September 2012, the Catalan secessionist crisis saw its ‘official’ beginning and, 

after that, in that present moment, it could not be ascertained with certainty whether a federal 

constitutional reform pertaining to the state was probable, nor could it be established that a 

financial asymmetry was then in existence649. In this context, no space was left for any growing 

asymmetry in Catalonia650. 

Ultimately, the potentiality arises for the confirmation of a correlation between the 

negation of asymmetry and the escalation in secessionist demands651. Also, in this timespan the 

influence of the 1998 decision of the Supreme Court of Canada might be detected as stronger 
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than before652. Among several examples of such influence, it seems relevant to mention, for 

example, when the resolution of the Catalonian Parliament mentioned explicitly the example of 

the Canadian province653. Here, it was decided to question for a ley organica about the 

possibility to move the responsibility of calling a referendum on the political future of Catalonia 

to the Generalitat. In this proposal, it was affirmed that: ‘Calling a vote must be regarded as a 

normal scenario, fully comparable with countries with a democratic tradition and character, as 

is the case of Canada or Great Britain, which, faced with demands from a national community 

attached to a territory which is clearly defined both politically and administratively (Quebec 

and Scotland, respectively), consider that the best form of expression for this collective will is 

a referendum’654. 

However, Quebec was not the only example taken by Catalonia in its secessionist 

journey, as the Catalonian secessionist wave also mentioned as models Kosovo and other 

states655. 

The resolution that was just mentioned above is an example of the opposition between 

the Catalan legislature and the Spanish Constitutional Tribunal, which characterised the 

dialogue between these two characters for a long time, starting from 23 January 2013, when the 

Resolution 5/X, also known as the ‘Declaration of Sovereignty’, was approved656. In this case, 

the resolution was appealed and, on 8 May 2013, preliminary suspended by the Court: later it 

was declared unconstitutional with the judgment n. 42/2014657. This judgment has a particular 

historical value as regards the strict approach about secession of the Spanish system, as it says 

that the constitution of Spain does not allow secession, but secession of a Spanish territorial 

entity can happen in a lawful manner658. This manner can be put into practice if there is a total 

revision of the Spanish Constitution. In this case, the constitutional amendment that is 

demanded to legitimize secession has never been put into practice in the Spanish history, as it 
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requires special majorities in the Parliament, its early dissolution, new elections and a 

mandatory referendum, that should be made at national level, not just in Catalonia659. 

Particularly, the ruling settles the government's challenge to the Catalan Parliament's 5/X 

decision under article 161, paragraph 2 of the Spanish Constitution and articles 76 and 77 (Title 

V) LOTC660. The topic that sparked the most disagreement among constitutional process 

participants was the suitability of Resolution 5/X to be the subject of the government's 

opposition, expressed under article 161.2 EC and articles 76 and 77 (Title V) LOTC661. The 

question was whether, given the nature and content of Resolution 5/X, it was one of the 

‘resolutions issued by any body of the Autonomous Communities’ that the Government might 

dispute under Article 76 LOTC662. The Court addressed the question in the affirmative, citing 

grounds that some found unconvincing663. This reasoning was based on ATC664 135/2004, 

which acknowledges the eligibility of a non-normative legislative act, which comprises a 

representation of the will of the Autonomous Community, to be a ‘decision’ that can be 

disputed, perhaps resulting in a breach of constitutionality665. 

On this matter, the ruling limited itself to stating the criterion that a resolution must meet 

in order to be challenged in this manner: it must be feasible to view it, even indirectly, ‘as a 

producer of legal effects’ in addition to being a legal act666. The next step in the logic was to 

ensure that Resolution 5/X had ‘legal and not merely political effects’667. The Court determined 

that this was not the case since the resolution lacked ‘binding effect’ for individuals and the 

government668. However, the judgment held that ‘the legal aspect does not end in the binding 

aspect’669, implying that the contested resolution can have two legal effects: one, that the 

invitation to a process of dialogue and negotiation contained in the Declaration ‘can be 

understood as recognition, in favour of those who are called to carry out the process in relation 
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to the people of Catalonia (...), of powers inherent in sovereignty greater than those resulting 

from autonomy’670; and two, that the Resolution ‘does not allow its effects in the parliamentary 

sphere to be understood as limited to the strictly political sphere, since it requires the respect of 

specific actions and such respect is subject to parliamentary control’671. The reasoning, 

however, is considered by part of the doctrine not convincing672. 

The Court was required to analyse the merits of the case in order to determine the 

validity of Resolution 5/X673. The Court has stated on numerous occasions that 

unconstitutionality simply means that the two rules that follow a legal consequence are in 

conflict, and, based on this definition, the examination of the Resolution's constitutionality 

consisted in a judgment of contrast between constitutional norms and a non-normative text: a 

non-legislative act of the Catalan Parliament that the Court defines as a ‘political act’ but to 

which a legal nature is ascribed674. The Government's appeal said that Resolution 5/X was 

unconstitutional because it violated articles 1.2, 2, 9.1 and 168 EC, as well as articles 1 and 2.4 

of the EAC in the interpretation received in STC 31/2010 and asked that it be deemed 

unconstitutional and invalid675. The Court chose to review the resolution but stated that it would 

only look at two aspects in it: its first principle, headed ‘Sovereignty’, and references to the 

‘right to decide of Catalan citizens’676. 

According to the Resolution, the process of making the right to decide effective is based 

on a first principle that declares, under the heading ‘Sovereignty’, that ‘the people of Catalonia 

have, for reasons of democratic legitimacy, the character of a sovereign political and juridical 

subject’677. Aside from the Resolution's non-normative nature, its substance is a political 

pronouncement riddled with contradictions678. In short, the Declaration featured a political 

proclamation stating the conviction that Catalan people have the right to decide on their 

political future and express their desire to become a sovereign entity, but it did not proclaim 

sovereignty as a ‘current and effective reality’, as the Council of State stated in its opinion and 
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as the Abogado del Estado argued in its memoirs, which stated that this statement is ‘an act of 

constituent power’679. 

The Court agreed with this idea, believing that the Declaration's first principle ‘is drafted 

in terms of the present’680 and incorporates a ‘recognition of the Catalan people as sovereign’681 

that is incompatible with Articles 1.2 and 2 EC, Articles 1 and 2.4 EAC, and Articles 9.1 and 

168 EC682. Indeed, this declaration was carried to the Judgment, where the first principle 

labelled ‘Sovereignty’ was deemed unconstitutional and null683. 

The unconstitutionality of this proclamation of sovereignty was founded on a 

consolidated jurisprudence that began with the STC 4/1981 of 2 February and ended with the 

STC 31/2010 of 28 June, with special reference to the STC 103/2008 of 11 September684. This 

doctrine is based on a single idea, expressed in various formulas: the Constitution exclusively 

attributes the condition of sovereignty to the Spanish people, and thus this condition cannot be 

attributed to any fraction of this people, as the people of an autonomous community685. In fact, 

it is said that a project that affects the basis of the identity of the sole holder of sovereignty, the 

Spanish nation, would involve a revision of the established order that could only be achieved 

through procedures of constitutional reform686. 

The Court reasoned from this logic that ‘under the framework of the Constitution, an 

autonomous Community cannot unilaterally call a referendum of self-determination to decide 

on its integration in Spain’687. This is due to the fact that this is not a ‘conclusion’ that was 

‘formulated by the Supreme Court of Canada in its judgment of 20 August 1998, in which it 

rejected the adaptation of a unilateral draft secession by one of its provinces to its Constitution 

and to the postulates of international law’688. The quotation of this exceptional decision by the 

Constitutional Tribunal must be seen favourably, since the Canadian pronouncement has 

become a world reference point because it unquestionably incorporates the most advanced 

constitutional doctrine on the right of secession689.  
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However, it is considered by some authors that the judgment wrongly used the STC 

103/2008 and the Supreme Court of Canada’s advisory opinion to support the 

unconstitutionality of the inconsistent proclamation of sovereignty included in Resolution- 5/X 

and draw some questionable conclusions from it690. 

The allusions to the ‘right of decision of Catalan citizens’ are the second feature of 

Resolution 5/X evaluated in the judgment. These references can be found in the Declaration's 

first section, which states that the Catalan Parliament ‘agrees to begin the process to make 

effective the exercise of the right to decide so that Catalan citizens can decide their political 

future’691; and on the various principles on which this process must take place: ‘democratic 

legitimacy’, ‘transparency’, ‘legality’, and ‘participation’692. Resolution 5/X emphasized the 

necessity for the people of Catalonia to be able to freely and democratically select their common 

future through consultation, as stated in Resolution 724/IX693. In that resolution, it is stated that 

‘it is essential to work to equip Catalonia with a tool so that citizens can be consulted on the 

future of the country (...) in the exceptional moment of becoming a new State of Europe’694; 

and the Catalan Parliament proclaimed ‘solemnly, as it has done on other transcendental 

occasions, the inalienable and inalienable right of Catalonia to self-determination’695. 

The so-called ‘right to decide’ is not only the focus of Declaration 5/X, but also the 

conceptual foundation for the political discourse that underpins the Catalan sovereign process, 

as well as the slogan that served to generate the massive institutional, political, social, and media 

(including social networks) mobilization that accompanied it696.  

The ambiguity of the expression is also acknowledged in the few theoretical constructs 

on the right to decide697. The right to be consulted is not a fundamental right of citizens 

guaranteed by Article 23.1 EC, nor is there a constitutional right of the Catalan people to be 

consulted on future collective policy or to organize any type of referendum or consultation on 

Catalonia's independence698. Of course, one can argue that the Constitution provides several 

avenues for holding a referendum on Catalonia's political status and that the democratic 
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principle (Art. 1.1 EC) requires listening to the expression of a community’s will, allowing 

citizens to express their views on their links with a State699. However, this must be done using 

the mechanisms provided by the democratic rule of law, because ‘there is no democracy without 

law’700. It cannot thus be argued that the democratic principle leads to a non-existent 

constitutional ‘right’ of the Catalan people to be consulted on any subject and by any procedure, 

or a right of Catalan institutions to convene unilaterally any consultation on the community's 

political status701. To put it another way, the democratic concept compels to give significant 

weight to the desire of a society freely expressed through constitutional and legal means, and 

possibly constitutional reform702. 

Resolution 5/X does not specifically indicate that the right to decide is the Generalitat's 

unilateral right to hold a referendum asking the Catalan people for their support for Catalonia's 

independence703. Reading the text carefully reveals that all references to this right are vague: 

only in the preamble to the resolution does the word ‘consultation’704 appear, and not 

referendum; the right that is to be made effective concerns the decision ‘of its collective political 

future’705 not of independence; it is said that the ‘majority expression of the popular will (...) 

will be the fundamental guarantor of the right to decide’706, but without determining whether it 

will be binding or not; it states that ‘there will be a dialogue and negotiation with the Spanish 

State’707 but does not specify whether it will be on the convocation of the consultation or on its 

results; and it declares that to make this right effective ‘all existing legal frameworks will be 

used’708, without expressly referring to the existing constitutional framework709.  

As a result, the Court was asked to rule on the validity of these vague references to the 

non-existent right to decide. The Court affirmed here that ‘as regards references to the ‘right to 

decide’, a constitutional interpretation is necessary’710 because they are not linked to the 

principle of sovereignty, but to other principles of the Declaration, which allow for the 
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interpretation of that right ‘as a manifestation of a right to self-determination not recognised in 

the Constitution or as an allocation of sovereignty not recognised in the Constitution, but as a 

political aspiration that can only be achieved through a process in conformity with the 

constitutional legality in respect’ of these principles711. It then proceeded to ‘a constitutional 

interpretation in accordance with the (repeated) principles’712 of the references to the ‘right to 

decide’713, and declared in the judgment that ‘they are not unconstitutional if interpreted in the 

sense set out (...) by this judgment’714. In other words, the judgment not only made vague 

references to a non-existent ‘right to a decision’ proclaimed in a political declaration but 

enshrined that right by means of a consistent interpretation of those references which ‘saves’ 

partially the resolution and concluded by stating the absence of unconstitutionality715. An 

interpretative judgment on a political statement was then given. 

An examination of the STC 42/2014 reveals a legal foundation in the many parts 

addressed, which is frequently perplexing716. The acceptance of the challenge forced the Court 

to consider the validity of a parliamentary resolution that is a non-normative text and contains 

a political remark717. The risk of controlling the constitutionality of a political text led to an 

inconsistent incentive to support the judgment's remarks about sovereignty and the ‘right to 

decide’718. 

The decision established the unconstitutionality of the inconsistency of the proclamation 

of the sovereignty of Catalonia with the recourse to STC 103/2008, pronounced in another case 

of fact; and relying on the advisory opinion of the Supreme Court of Canada to draw a 

conclusion not drawn from that prestigious ruling, affirming that the conclusion made by the 

Spanish Constitutional Tribunal is ‘the same as the one formulated by the Supreme Court in 

Canada in its pronouncement of 20 August 1998’719, where the Court affirmed that ‘a unilateral 

secession project presented by one of its provinces was both contrary to the Canadian 

Constitution and to International Law’720. Indeed, an implicit reference to international law is 

made here. 
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The Catalonian nationalism reacted to the Sentence 42/2014 of the Constitutional 

Tribunal on 19 September 2014721, with the issuing by the Catalan Parliament of the law De 

consultes populars no referendàries i d'altres formes de participació ciutadana722. The law was 

immediately challenged by the central government and suspended by the Constitutional 

Court723, the Catalan government then decided to use the instrument of the procés de 

participació ciutadana to carry out the consultation, but this attempt was also suspended by 

Constitutional Tribunal724. In spite of this, a consultation was also carried out with dubious legal 

value725. The consultation of 9 November saw 80.76% of the participants expressing themselves 

for the independence of Catalonia, with a participation of 37% of the electorate726. In this 

moment, according to Castellà Andreu, ‘disobedience to State institutions and, in particular, the 

Constitutional Court, is encouraged’727. 

2.2.4 The 2017 referendum and its consequences.  

With Resolution 1/XI of 9 November 2015, the newly elected Catalan Parliament 

affirmed that: ‘the Parliament of Catalonia solemnly declares the beginning of the process of 

creating an independent Catalan state in the form of a republic’728. In this context, Carles 

Puigdemont i Casamajó was elected president of Catalunya and he announced, in 2016, the 

wish of having a referendum on independence in Catalunya729. On 1 October 2017 a referendum 

was held, with mobilizations happening. Around 43% of voters participated and the electoral 

results gave the following data: "Yes" 90.2%, "No" 7.8% and 2% of blank ballots730. On 10 

October Puigdemont declared the independence of Catalunya with reserve731. Regarding such 

developments, it seems convenient to mention that the Catalan proposals for secession always 

tried to make reference and incorporate features inherent in the Reference of the Supreme Court 

of Canada, such as the requirement to conduct a self-determination plebiscite or engage in 
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negotiations with the central State732. However, the Reference in question has regrettably 

overlooked certain additional facets, namely the stipulation necessitating a lucid inquiry and 

the imperative for a comprehensive majority to endorse said inquiry733.  

On October 17, the Constitutional Tribunal, with its decision n. 114/2017734, declared 

unconstitutional the Law No. 19/2017, which was about the binding character of an 

independence referendum in Catalonia and on October 27, 2017, the authorization for the 

application of Article 155 of the Constitution was granted by the Spanish Senate735. On 8 

November, with judgment No. 124/2017, the Constitutional Tribunal also declared Law 

20/2017, that regarded the transition from autonomous community to State of Catalunya, 

unconstitutional736. Indeed, no significant changes were applied to the asymmetries of Spain. 

However, the reactions to the Catalan declaration of independence were not limited to 

the judicial decisions of unconstitutionality. On the contrary, the Spanish government of the 

time, led by Prime Minister Mariano Rajoy, intervened strongly on the matter, with the 

activation of Article 155 on 21 October 2017737. The article affirms as follows: ‘If an 

Autonomous Community does not fulfil the obligations imposed upon it by the Constitution or 

other laws, or acts in a way seriously prejudicing the general interests of Spain, the Government, 

after lodging a complaint with the President of the Autonomous Community and failing to 

receive satisfaction therefore, may, following approval granted by an absolute majority of the 

Senate, take the measures necessary in order to compel the latter forcibly to meet said 

obligations, or in order to protect the above-mentioned general interests’738. Indeed, it allows 

the central government to take control of an autonomous region when it violates the law or 

threatens Spain's constitutional order.  
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Simultaneously with the activation of Article 155, the Spanish government declared a 

state of alarm in Catalonia on 27 October739. The state of alarm is a type of emergency rule 

present in the Spanish system, together with the state of emergency and the state of siege740. 

These are mentioned in the Spanish constitution741 but are regulated by the organic law 4/1981, 

that affirms the applicability of the state of alarm only in extraordinary circumstances and, 

particularly, in cases of: ‘disasters, calamities or public misfortunes (...), health crises (...),  

cessation of essential public services for the community, when the provisions of articles 28, 2 

and 37 of the Constitution are not guaranteed and (in case of) shortages of basic necessities’742. 

In the event under study, the purpose of the state of alarm was to maintain public order, 

restore legality, and prevent the secession process initiated by the Catalan regional 

government743. To do so, during the state of alarm, the Spanish government implemented 

several measures744. First, it dismissed of the Catalan government, removing from office the 

Catalan President, Carles Puigdemont, and his cabinet745. Also, the government dissolved the 

Catalan Parliament and called for new regional elections scheduled on 21 December 2017 to 

elect a new one746. Lastly, the central government took the control of Catalonia's police forces 

and administrative interventions were made747. Particularly, the central administration assumed 

control of various aspects of Catalonia's direction, including finance and public media748.  

The state of alarm in Catalonia lasted for a day, being lifted on 28 October 2017, after 

the Spanish government believed that the situation had been brought under control, and the 

threat to Spain's constitutional order had been mitigated, but it marked a significant and 

contentious period in Spanish politics and constitutional law, with lasting political and social 

consequences749.  

 
739 Hèctor López Bofill, ‘Hubris, constitutionalism, and “the indissoluble unity of the Spanish nation”: The 

repression of Catalan secessionist referenda in Spanish constitutional law’ (2019) 17 (3) International Journal of 

Constitutional Law 943, 960. 
740 Tom Ginsburg and Mila Versteeg, ‘States of emergency – Part I’ (Harvard Law Review Blog, 17 April 2020) 

< https://harvardlawreview.org/blog/2020/04/states-of-emergencies-part-i/> accessed  21 September 2023.  
741 Article 116 of the Spanish Constitution.  
742 Organic law 4/1981.  
743 Sam Jones, Stephen Burgen and Emma Graham, ‘Spain dissolves Catalan parliament and calls fresh 

elections’ (2017) The Guardian < https://www.theguardian.com/world/2017/oct/27/spanish-pm-mariano-rajoy-

asks-senate-powers-dismiss-catalonia-president> accessed  21 September 2023.  
744 Ibidem.  
745 Ibidem.  
746 Ibidem. 
747 Ibidem. 
748 Ibidem.  
749 Ibidem.  

https://harvardlawreview.org/blog/2020/04/states-of-emergencies-part-i/
https://www.theguardian.com/world/2017/oct/27/spanish-pm-mariano-rajoy-asks-senate-powers-dismiss-catalonia-president
https://www.theguardian.com/world/2017/oct/27/spanish-pm-mariano-rajoy-asks-senate-powers-dismiss-catalonia-president


 85 

At the present juncture, the endeavour for self-determination in Catalonia has been 

suspended750. According to Mastromarino, ‘the reasons for the failure of the secession of 

Catalonia (...) do not reside in national law. They must be looked for elsewhere, on the political-

economic and political international level’751 and it is imperative to highlight the distinct focus 

on the isolation of Catalan nationalism, specifically within the purview of the major European 

countries and the European Union752. With regard to the Spanish case, it is also crucial to 

acknowledge that numerous instances of secession or disintegration within federations have 

arisen due to endeavours aimed at enforcing symmetry in contexts characterized by profound 

diversity753. Also, in the perspective of a comparative work, it should be mentioned the role of 

model played by the decision issued by the Supreme Court of Canada. Such a reference 

happened by selectively and partially referencing certain points of the decision; it was asserted 

here that the Canadian model represented the sole correct and suitable form of democracy for 

the twenty-first century754. Simultaneously, attempts were made to apply certain standards from 

Canada to Spain without considering their compatibility with the Spanish constitutional 

framework, while disregarding other crucial aspects of the reference material755. 

2.3 The experience of Kosovo. 

2.3.1 A historical perspective of the secession of Kosovo. 

Kosovo, despite being a region widely acknowledged as the cradle of Serbian culture 

and civilization, has experienced a period of governance under Serbian authority spanning a 

mere two and a half centuries756. In particular, Kosovo was under Ottoman rule for about 500 

years, and it was during this period, which began in the decade of 1450, that throughout the 

territory of Kosovo there was an increase in the Albanian population, who settled in the western 

part of the region757. The treatment of the Kosovar Albanians and the consequent relations with 

the ‘cohabitees’ were problematic already in the period of ‘cohabitation’ with the Ottomans. In 
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fact, the temporal interval spanning from 1878 to 1912, which culminated in the Serbian 

conquest of Kosovo, has been denoted by the Albanian populace as the Rilindje kombëtare, 

signifying the epoch of the 'National Renaissance'758.  

As early as 1900, the final design of the Albanian project was to create an independent 

state759.  In 1912, however, a secret alliance was signed between Bulgaria, Serbia, Montenegro 

and Greece, which aimed to make the Ottoman Empire disappear from the European soil760. 

Military operations began in late September, and in just one month the Serbs conquered Kosovo 

and part of Macedonia, the Montenegrins advanced into northern Albania, the Bulgarians into 

the Aegean and the Greeks into Thessaloniki761. The Albanians then realized that they were 

surrounded, and that the much sought-after autonomy could no longer be achieved in the context 

of the Ottoman Empire762. On 28 November the Albanian politician Ismail Qemal convened a 

national congress in southern Albania and, at the end of this, proclaimed Albania as a free 

state763. However, it was not until 1913 that independence was officially accepted by the Great 

Powers following the London Conference which had begun in December 1913764. 

Despite the new independence, the Albanian citizens, estimated at 800,000, saw an equal 

number excluded from the national borders. The most important centres of Kosovo came under 

the Serbian rule and the same was true for the region of Western Macedonia765.  

With the beginning of the First World War, in the newly established principality of 

Albania, the situation was far from stable, and armed assaults on Serbian guards on the Kosovo 

border were the order of the day766. However, neither the Serbs nor the Albanians occupied 

Kosovo during the war, but during the years 1915 and 1916, the Austrians and the Bulgarians 

divided the territory767. The projects of the two nations were colliding, with the first aiming at 

the creation of ‘Greater Albania’, while the second wanted to penetrate it and conquer it up to 

its southern territories. During the peace conference, which began in December 1918, the 

Kingdom of Serbs, Croats and Slovenes was created, with the undisputed Serbian leadership 

under King Aleksandar Karadjordjević768. The Albanian borders were left largely unchanged, 
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and Kosovo along with areas of Albanian-majority Macedonia remained with Serbia769. In this 

context, despite the signing of the treaty in Saint Germain on the protection of minorities in 

1919 by the Kingdom of Serbs, Croats and Slovenes (Yugoslavia from 1929), respect for the 

rights of the Albanian minority was almost non-existent770.  

With the beginning of World War Second, the Albanian dream of unification and the 

end of Serbian oppression took shape in daily life: the Albanians obtained a totally autonomous 

administration, police and jurisdiction, schools and even political institutions771. In this 

moment, however, in Tito’s projects for the region, the hypothesis of a secession of Kosovo in 

favour of Albanian was never considered772. 

Tito decided to enter a new treaty in January 1945 with the government of Albania, 

clearly providing for Kosovo-Metohija as an integral part of the Yugoslav state773. In September 

1945, two months after the defeat of the counterrevolutionary forces, the Serbian Parliament 

passed a law giving the territories of Vojvodina and Kosovo-Metohija the status of autonomous 

regions774. Kosovo-Metohija (‘Kosmet’) had the classification of ‘Autonomous Territory’775.  

After 1948, when the break between Tito and Stalin occurred, and throughout the 1950s, 

tensions and beatings against the inhabitants happened in the region776. The situation only 

disappeared in the early sixties, thanks to the fact that in 1963 Kosovo-Metohija was given the 

status of ‘Autonomous Province’, while remaining both integral parts of the Republic of 

Serbia777.  

The real turning point was in 1966, during the Brijuni meeting778. The new autonomous 

province thus entered into a state of near equality with the Yugoslav federal provinces: the only 

right that was less than the republics themselves was self-determination779. At the same time, 

Kosovo gave itself a constitution of its own, of course in accordance with and in compliance 
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with the Yugoslav constitution and proceeded to build public institutions and a fully 

autonomous judiciary, as is the case in other republics780.  

In the context of the 1968 movements, the Yugoslav government decided to expand the 

freedoms of the autonomous provinces by granting the status of ‘quasi-republics’, but this, 

combined with the new constitution of 1974, failed to appease the desire for independence of 

the Kosovar Albanians781. Indeed, despite the 1971 census registers about 1.2 million Albanians 

in Kosovo (many more than the Macedonians and Montenegrins), the Belgrade government 

never contemplated the possibility of full autonomy of Kosovo for various reasons. The 

successful period that began with the end of the war, culminating in Ranković’s dismissal and 

the drafting of the 1974 constitution, came to an end in 1981, just a year after Tito’s death on 4 

May 1980782. On 11 March 1981 a protest spread throughout Kosovo and on this occasion the 

government of Belgrade was not unprepared. The clashes became increasingly violent and the 

mobilization was so great that a state of siege was proclaimed on 2 April783. The climate only 

became peaceful during the winter season of the same year, but it was still disconcerting in 

public opinion for the use of the army and tanks against unarmed protesters784. The 

consequences of the protests were not long in coming. Yugoslavia undertook a major media 

campaign to demonize and highlight as an enemy of the federation itself Albanian 

counterrevolutionary nationalism785. From the progressive opening, from 1966 onwards, it is 

however undeniable that Kosovo has undergone a process of ‘albanisation’786. In the late 1980s, 

however, Slobodan Milošević was the protagonist of Yugoslav and Serbian politics787. 

Milošević quickly managed to climb the ranks of the Yugoslav Communist Party, and in 1987 

he became the party leader788. Demagogic nationalism was Milošević’s most powerful weapon, 

which ignited the hearts of the people and claimed the sanctity of Kosovo for the Serbs789. In 

this context, in 1988, the biggest Albanian protest in the history of Kosovo took place: about 
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250 thousand people found themselves on the streets of the capital of the region790. Slobodan 

Milošević again poured more fuel on the fire and delivered a speech in Kosovo in June 1989 in 

which he pointed to Kosovo as the cradle of his Serbian civilization and thus the land of the 

state itself791. In response, the Provincial Parliament of Kosovo proclaimed the ‘Republic of 

Kosova’ and its secession from the Yugoslav Federation on 2 July 1990 unilaterally, but the 

government of Belgrade judged the decision taken unconstitutional and dissolved the provincial 

parliament depriving it of any power792. The culmination of tensions between the parties 

involved ultimately manifested in Serbia's unilateral decision to abolish the autonomous status 

previously granted to Kosovo793.  

On 28 September 1990, the new Serbian constitution came into force, bringing together 

Kosovo and Metohija, under the full jurisdiction of Serbia794. Kosovo was now suffering from 

the harsh Serbian policy, which contributed enormously to the destruction of the already 

precarious Kosovo economy, so much so that unemployment rates reached very high levels, 

affecting the quality of life until the early years of the new millennium795. Among the most 

important Kosovar personalities stood out Ibrahim Rugova, called the "Gandhi of the Balkans", 

who had the great merit of making the Kosovo issue known internationally, and to attract the 

sympathy of many796. He approached a party founded in December 1989, the Democratic 

League of Kosovo and he was elected with about 95% of the vote as the first president of the 

‘Republic of Kosova’, not recognized at the federal level, in May 1992797. A supporter of the 

policy of non-violence despite the harassment and aggression suffered by his people, he knew 

that an excessive reaction by the Kosovar people could be used as a pretext by Milošević to 

intervene militarily, as was already done in Croatia, Slovenia and, since March 1992, Bosnia 

and Herzegovina. Rugova’s political action was not particularly hampered by the Belgrade 

government798. Rugova repeatedly asked the international community to occupy Kosovo 

beforehand with UN and NATO troops to ensure a peaceful transition to independence799. 
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Though, when the war in Bosnia ended in 1995, the Dayton Accords were signed, in which 

there was no mention of the Kosovo issue, which was totally ignored because it was considered 

an internal problem in Serbia800. Rugova was then publicly humiliated, and his figure took 

second place.  

At this point, the Lëvizja Popullore për Republikën e Kosovës (LPRK), the People’s 

Movement of the Republic of Kosovo, which was also responsible for organizing the protests 

from 1981 onwards, played a key role in the 1990s801. In disagreement with the non-violence 

policy of Ibrahim Rugova and the party associated with him of the LDK, they removed from 

their name the noun ‘Republic’ when in the 1992 presidential elections he became president of 

Kosovo802. Having changed its name in the mid-nineties, the party was then called only Lëvizja 

Popullore e Kosovës (LPK) and began to foment and organize a real armed militia to respond 

with force to the Serbian occupation, becoming the embryo itself for the birth of the liberation 

army803. In 1996 it was presented by the party leadership a clear provision on the structuring 

and role that the Liberation Army had in the LPK804. The two points set out as objectives the 

liberation of Kosovo based on the principle of the self-determination of the peoples and the 

consequent construction of a new society that would satisfy the popular will and be in harmony 

with it. Moreover, it was specified that the party did not reserve itself from the use of all the 

means, licit and illicit, of contrast to all forms of abuse of a terrorist, racist, fascist, anarchist 

and anti-pacifist character805. The first activities related to an attempt at armed resistance were 

recorded in 1992 and 1993, but then classified as isolated cases. It was not until 1994 that the 

Ushtria Çlirimtare e Kosovës was formally declared, but it became known throughout Kosovo 

when it made its first official appearance in 1997806. The UÇK’s modus operandi was aimed at 

eliminating both Serbs, military and civilians, as well as Albanians considered collaborators 

with the central government, with a methodology similar to mafia-style attacks807. Initially, 

although the LPK incited it, the National Liberation Army was disavowed by the ruling party, 

the LDK of Rugova, who preferred, in line with the philosophy of its leader, to wait for possible 
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international intervention808. Following several terrorist attacks in 1997, claimed in December 

of the same year, the UÇK was officially recognized in 1998 by the rest of the Kosovo political 

world, which now saw in this the only weapon available in the defence of the people now 

exasperated809. Starting in March 1998, there was the reactivation of an international political 

committee already used in the conflict in Bosnia and Herzegovina, namely the Contact 

Group810. For the Kosovo crisis, the main nations were the United States, France, Germany, 

Great Britain, Italy and other representatives of the European Union811. In particular, the 

Belgrade government was threatened that it would incur financial sanctions if it did not 

implement the ceasefire within the month812. Despite pressure, the ceasefire was not respected 

and the war continued. The Contact Group, however, served as an inspiration for the United 

Nations Security Council, which adopted Resolution 1160 on 31 March 1998813. The resolution 

listed several points. Firstly, both the excessively violent actions of the Serbian police and the 

terrorist actions of the National Liberation Army were condemned indiscriminately814. Then the 

federal government was invited to seek a political way to resolve the differences and the 

Albanian ruling class was urged to condemn the terrorist acts815. Afterwards, all the abuses 

perpetrated against the Albanian population were listed, and Milošević was urged to withdraw 

all his troops from the territory, whose future would be decided following negotiations between 

the parties, in which the Contact Group itself would be offered as mediator816. As true sanctions, 

only the implementation of an embargo against the entire federation of Yugoslavia, including 

Kosovo, was carried out817. No more drastic measures were taken due to the firm opposition of 

China and Russia, both pro-Serbian. In the summer of 1998, Canada and Japan joined the 

Contact Group.  

Over the months, however, the situation worsened, so much so that the Security Council, 

in Resolution 1199 of 23 September 1998, expressed great concern about the events in the area 

of Kosovo, now on the brink of humanitarian disaster, and therefore considered a real threat to 
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global stability and peace818. A ceasefire was ordered again, but this time only Serbian and 

Yugoslav forces were warned. An attempt at negotiation began the following year, when on 6 

February 1999, representatives of Yugoslavia and Kosovo met in Paris to find an agreement on 

the future of the region819. An international NATO-led administration and the withdrawal of 

federal troops was proposed, and subsequently a plan, called the Hill Plan, in which Kosovo 

would be practically put in a state of stalemate, which could then be unblocked in the next three 

years, in which in the end the popular will would have been worth820. However, there was no 

mention of independence since all the Western powers agreed to grant a certain autonomy to 

the area, but never real independence. Both sides rejected the agreement. In fact, the Serbs 

would never have accepted any form of autonomy and independence for Kosovo, while the 

Albanians had no intention of postponing to the future a possible form of autonomy that, among 

other things, would never have foreseen full independence821.  

Following the failure of international diplomacy, NATO entered the military822. On 23 

March 1999, Operation Allied Force was launched and the following day, bombing began on 

Yugoslav territory823. In fact, the operation aimed only to punish Serbia, guilty according to 

Western public opinion of crimes against the Kosovo Albanian component. The armed 

intervention was based solely on the use of air forces and the elimination of key positions for 

the Serbs through continuous air raids824. In parallel with this war, land warfare intensified. The 

clash between the UÇK and the federal army was much harsher, so that there were cases of 

ethnic cleansing. According to one estimate, in April the number of Albanians forced to leave 

their homes amounted to about 634 thousand people, of whom about 200 thousand found refuge 

in Albania825. The international community expected Milošević to surrender in a few days, but 

this only arrived on 10 June 1999, 79 days later826. The event that will lay the foundations for a 

proper management of the end of the conflict was the Petersberg G8 on 6 May 1999827. Here, 

the so-called General Principles were approved, based on the original proposals of the German 

foreign Minister Fischer. The principles contained seven points which were then to be applied 

to the Kosovar case. They called for the immediate cessation of hostilities, the withdrawal of 
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Serbian troops and the demilitarization of the UÇK, an interim administration for Kosovo, an 

international presence with a UN mandate, the gradual return of refugees, the launch of a 

political process for the stabilisation of the area and, finally, an economic plan that would 

involve the entire Balkan area828. The project was taken up by the President of the Republic of 

Finland Ahtisaari who, as Plenipotentiary of the European Union, sent the document to the 

Parliament of Belgrade on 2 June 1999, after Milošević himself contacted the German Foreign 

Minister informing him of a willingness to accept the points indicated in Bonn829. The only 

difference in the new text was the addition of the condition of a NATO intervention on the 

territory830. On 3 June 1999, the parliament of Belgrade approved it, and on 9 June 1999, the 

attached military agreement was signed in Kumanovo831.  

On 10 June 1999, Security Council Resolution 1244 was issued, which marked the 

formal end of the war832. Resolution 1244 legitimised the interventions of international bodies 

in Kosovo. A NATO military corps, KFOR, and a civilian corps under the auspices of the UN, 

UNMIK, were dispatched833. Their respective tasks were to ensure security in the area and 

prevent a possible rekindling of the clashes and provide the tools to give life to the provisional 

administration provided for by the agreements. For the construction of the institutions and the 

coordination of the democratisation process, OSCE assistance was authorised, while, with 

regard to health care issues, UNHCR also played a central role in the gradual repatriation of 

refugees834. Indeed, it is imperative to acknowledge that Resolution 1244, in its prudent 

approach, abstained from issuing a conclusive declaration regarding the ultimate status of 

Kosovo. Nevertheless, it undeniably established the United Nations Mission in Kosovo 

(UNMIK) as an interim administration. The establishment of the United Nations Mission in 

Kosovo (UNMIK) served a twofold objective, specifically, the fostering of institutional 

advancement and the facilitation of a political trajectory aimed at achieving a consensus 

pertaining to the ultimate determination of Kosovo's status835. The UNMIK initially 

promulgated a doctrine commonly referred to as 'Standards before Status'. Nevertheless, as the 

chronological progression of events in the year 2004 transpired, it became conspicuously clear 
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that the initiation of deliberations concerning the legal standing of Kosovo was an indispensable 

and obligatory undertaking836.  

In fact, in 2004 ethnic hatred began to emerge again, especially in the northern part of 

Kosovo, in the area of Mitrovica with a Serbian majority837. The Albanians here were the 

protagonists of the provocation of riots and violent attacks not only against the Serbian 

population, but also against the military and civilian personnel of the international missions of 

KFOR and UNMIK838. Then, there was an important intervention of the Security Council, 

which in 2006 gave way to the negotiations foreseen by the final phase for the stabilization of 

the territory. It was at this point that the UN Secretary-General appointed former Finnish 

President Ahtisaari as the Special Envoy to Kosovo to define the future status of Kosovo839. He 

led a series of negotiations throughout 2006 and 2007 between Belgrade and Pristina, in which 

he examined the wishes and demands of each side840. He formulated the final plan for Kosovo, 

also known as the ‘Ahtisaari Plan’. 

In its proposal, Kosovo would have adopted its own flag and anthem and would have 

had two official languages, Serbian and Albanian841. Pristina would then have substantial 

control over its borders and could have formed a small army. Central to the plan would be the 

situation of non-Albanian ethnic minorities, in particular the Serbian minority, which would be 

granted a certain autonomy in the management of provinces with ethnic majority and would be 

guaranteed the possibility of maintaining relations with the government of Belgrade842. Ethnic 

representativeness in any type of institution would be guaranteed and the Orthodox cultural 

heritage would be preserved through the creation of protected zones. Finally, an International 

Civil Representative, representing the European Union and the United Nations, would be 

appointed, who would have the power of veto over the Kosovo legislation and control the 

military contingent of KFOR843. While the Albanian Kosovars accepted this proposal, Serbia 

refused it because it was feared that this planned autonomy would eventually lead to full 

independence844.  

 
836 Tim Judah, Kosovo: War and Revenge (1st edn, Yale University Press 2000), 108.  
837 Luca Patricelli, ‘Il Kosovo. Da territorio conteso a stato indipendente: analisi della nuova Repubblica’ 

(Dissertation, Luiss University 2020), 63. 
838 Ibidem.  
839 Tamara Jaber, ‘A case for Kosovo? Self-determination and secession in the 21st century’ (2011) 15(6) The 

International Journal of Human Rights 926, 928.  
840 Ibidem.  
841 Luca Patricelli, ‘Il Kosovo. Da territorio conteso a stato indipendente: analisi della nuova Repubblica’ 

(Dissertation, Luiss University 2020), 63. 
842 Tamara Jaber, ‘A case for Kosovo? Self-determination and secession in the 21st century’ (2011) 15(6) The 

International Journal of Human Rights 926, 928. 
843 Henry H. Perritt, The road to independence for Kosovo: a chronicle of the Ahtisaari plan (1st esn, Cambridge 

University Press 2010), 111.  
844 Ibidem.  



 95 

Serbian fears were justified when, in the new elections on 17 November 2007, Hashim 

Thaçi’s Democratic Party of Kosovo won, this time beating the Democratic League of 

Kosovo845. Bolstered by the end of the UN negotiations in December of that year, he directed 

his political agenda towards the full independence of Kosovo and the preparation of its 

phases846. In anticipation of the proclamation of independence, the European Union approved 

the day before, on 16 February, the launch of a European mission called EULEX. The purpose 

of the mission would be to place the new independent state under a European protectorate, 

which would support the existing international organizations of NATO and ONU847.  

On 17 February 2008 the parliament of Pristina unilaterally declared independence from 

the Republic of Serbia, which declared it illegitimate just later848. The United States, Albania 

and the European Union almost entirely, immediately supported the new republic. The 

opposition of Serbia was joined by that of Russia, whose mutual relations intensified after the 

1999 conflict. At EU level, however, Spain, Romania, Cyprus and Greece immediately showed 

their aversion to recognition, concerned about the consequences that could result from the above 

gesture for the cases of the various regional autonomies present within these states849.Today 

there are about a hundred nations that recognize Kosovo as an independent entity and, within 

the European Union, 22 out of 27 states recognize its authority850. In addition to Spain, 

Romania, Cyprus and Greece, Slovakia has been added in not recognising Kosovo.  

Among the first works that the new republic wanted to undertake was the drafting of a 

new constitution, which was completed in March 2008 and subsequently approved by the 

Kosovo Parliament on 9 April851. The document would then enter into force officially on 15 

July of the same year. About the world of international institutions, on 22 July 2010, the 

International Court of Justice expressed itself on the unilateral declaration of independence of 

2008, finding no violations of international law852. Despite the confirmation of the Serbian 

opposition to the recognition, negotiations soon began, sponsored by the European Union to 

encourage the normalization of ties between the two state entities853. This series of meetings 
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culminated in the signing, on 19 April 2013, at the United Nations, of an agreement between 

the governments of Belgrade and Pristina854. The content of the document provided for the 

guarantee of a certain autonomy to the Serbs of northern Kosovo, while remaining within the 

jurisdiction of Kosovo. At the same time, the document ensured a Serbian awareness of a certain 

autonomy of the region, without, however, implying an official recognisance855.  

2.3.2 What distinguishes the Kosovar case: a secession under international law. 

As previously stressed, the secession of Kosovo happened after the Kosovar Assembly 

passed a unilateral declaration of independence from the Republic of Serbia on 17 February 

2008856. The aforementioned Declaration was promulgated subsequent to the unsuccessful 

endeavours to engage in negotiations regarding the ultimate status of the province in 

question857. The legal ramifications of said Declaration continue to be a subject of controversy, 

as there exists a contentious debate surrounding the legality of the secession of this formerly 

Serbian province858.  

Now that three instances of secession have been explored, it is possible to find in the 

Kosovar case some peculiarities that cannot be found in the cases of Quebec and Catalonia. 

Indeed, both Quebec and Catalonia attempted to access secession through the use of a 

referendum, a mean that was not used in Kosovo, and the attempts of Quebec and Catalonia to 

access secession have been a failure. However, what really distinguishes the case under 

examine is the reaction of the international community to the wish of secession of this 

population. In fact, the secession of Kosovo can be defined as a secession justified by and 

perpetrated through international law, while in the two previous cases the international 

community generally condemned the attempts.  

The Kosovar separation from Serbia is unprecedented in the history of international 

relations because it represents a secession, which is strongly discouraged by conventional 

international law; it was largely peaceful, which is unusual for state break-ups; and it received 

political support from the West, which is customarily critical of separatist movements because 

they threaten national borders and global stability859. The case of Kosovo may be examined 

through the prism of international law in order to judge the legality of the Kosovar declaration 
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of independence and the reasons why the secession of Kosovo can be classified as a secession 

under international law. 

Whether Kosovo had the legal right to break away from Serbia under international law 

is the main legal question raised by the Kosovar declaration of independence860. As will be 

more clearly stated later in this work, numerous cases indicate that a ‘people’ only has the right 

to so-called external self-determination if its central authority is not upholding its rights to 

internal self-determination861. Kosovar Albanians are undoubtedly a "people" in Kosovo 

because they are distinct from Serbs in terms of their ethnicity, culture, language, religion, and 

social ideals. Even if they had been recognized in the pre-Milosevic era, it is certain that the 

Milosevic-led Serbia had not upheld the Albanian Kosovars’ rights to internal self-

determination862. Finally, it is possible to state that Serbia's respect for the Kosovar people's 

right to internal self-determination was achieved as a result of the international community's 

intervention through a NATO mission.  

Particularly, as it claimed that it is a new State independent from Serbia, Kosovo had to 

meet the four requirements for statehood under international law, which are: a defined territory, 

a permanent population, a government, and the ability to engage in international relations863. In 

the past, all four of these requirements appeared to be difficult for Kosovo to meet for several 

reasons864. First, because of the fierce territorial disputes between Serbia and Albania865. Also, 

due to the significant numbers of both Serbian and Albanian refugees that entered and left 

Kosovo, Kosovo also lacked a permanent population866. Third, Kosovo did have a government, 

but it was dependent on protection initially provided by the UN and then by the EU for its 

stability867. Finally, Kosovo's involvement with the world community was the only reason it 

was able to establish connections with other countries868. 

In other words, it is clear here that the international intervention had a central role in 

Kosovo’s evolution into an independent State. Kosovo has been governed by the UN, and 

foreign forces have maintained its internal security869. As a result, Kosovo was able to trade, 
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import, and export commodities, as well as send its political leaders on diplomatic missions. 

Without this assistance, Serbian forces would have undoubtedly interfered with Kosovo's 

internal boundaries and cut off its access to the outside world, preventing it from engaging in 

any international interactions with outside parties870. Additionally, the new Kosovar state's 

existence has always been characterized as being unstable at best. 

The pattern Kosovo is setting for other separatist movements throughout the world was 

one of the pertinent considerations in the current case871. Although officials have attempted to 

argue that Kosovo's independence is unique and that it does not establish a precedent, separatist 

organizations around the world have seized upon Kosovo's independence to support their own 

secessionist claims872. Separatist organizations in Moldova and Georgia, particularly in South 

Ossetia and Abkhazia, highlighted this ‘precedent’ and, in the days following the Kosovar 

declaration of independence, they renewed their demands for independence873. 

Lastly, it may be thought that the international community ought to have found ways to 

resolve the Kosovar crisis, given that Kosovar independence confronts and posed important 

regional stability issues as well as challenges to traditional international law874. Even Albanian 

academics have admitted that there are alternatives to total independence on the table for 

Kosovo's problems875. There were alternatives to complete independence, including the 

formation of an international protectorate, conditional independence, and the division of 

Kosovo along ethnic lines876. These could have avoided some of the major problems that 

independence faced877. Such alternatives would have provided fair and long-lasting solutions 

for this unstable region while avoiding many of the issues brought on by the rapid independence 

of the Kosovars878. However, other authors also believe that there was not a real alternative to 

independence for Kosovo, mainly because of the approach to the matter of Kosovars879.  

 
870 Ibidem.  
871 Milena Sterio, ‘The case of Kosovo: Self-determination, Secession and Statehood Under International Law’ 

(2010) 104 International Law in a time of Change 361, 365.  
872 Timothy Garton Ash, ‘This Dependent Independence is the Least Worst Solution for Kosovo’ (2008) The 

Guardian < https://www.theguardian.com/world/2008/feb/21/kosovo>, accessed  21 September 2023.  
873 Nicholas Kulish and C.J. Chivers, ‘Kosovo is Recognized but Rebuked by Others’ (2008) New York Times < 

https://www.nytimes.com/2008/02/19/world/europe/19kosovo.html>, accessed  21 September 2023.  
874 Milena Sterio, ‘The case of Kosovo: Self-determination, Secession and Statehood Under International Law’ 

(2010) 104 International Law in a time of Change 361, 365. 
875 See, among others, Zejnullah Gruda, ‘Some Key Principles for a Lasting Solution of the Status of Kosovo: Uti 

Possedetis, The Ethnic Principle, and Self-Determination’ (2005) 80 Chi.-Kent L. Rev. 353, 357.  
876 Milena Sterio, ‘The case of Kosovo: Self-determination, Secession and Statehood Under International Law’ 

(2010) 104 International Law in a time of Change 361, 365. 
877 Ibidem. 
878 Ibidem.  
879 See, among others, Tamara Jaber, ‘A case for Kosovo? Self-determination and secession in the 21st century’ 

(2011) 15(6) The International Journal of Human Rights 926, 934 and Paul Williams, ‘Earned Sovereignty: The 

Road to Resolving the Conflict Over Kosovo Final Status’ (2002) 31 Denver Journal of International Law and 

Policy 387, 397. 

https://www.theguardian.com/world/2008/feb/21/kosovo
https://www.nytimes.com/2008/02/19/world/europe/19kosovo.html


 99 

2.3.3 The secession of Kosovo from the perspective of the right to self-determination. 

At this stage in the research, it is necessary to provide evidence on the topic of self-

determination and answer the question of whether Kosovo's secession can be justified based on 

this right. As stated in the preceding chapter, this principle is frequently used to justify 

independence movements, and it was also used to justify the 2008 secession of Kosovo.  

The legal implications of the Kosovo Declaration of independence have been and 

continue to be contentious. Indeed, the question of whether Kosovo is a State or not remains 

unresolved, and the international community is sharply divided on the matter880. Indeed, it is a 

matter of fact that a considerable number of nations, estimated to be around 90, including but 

not limited to the United States, the United Kingdom, and a significant majority of European 

nations, have acknowledged the existence and legitimacy of Kosovo as a separate entity881. 

However, it is important to note that there exist other nations, most notably Serbia, Russia, 

China, and Spain, who have explicitly expressed their intention to abstain from recognizing 

Kosovo as an independent state882. The central focus of the status debate lies not in the 

determination of Kosovo's statehood, but rather in the examination of its legitimacy in asserting 

independence883.  

The self-determination right is a contentious issue, with debate regarding who may 

exercise the right and what doing so involves884. The year 1945 witnessed the inaugural 

enshrinement of the principle of self-determination within the United Nations Charter885. The 

provisions contained within Articles 1(2) and 55 of this legal instrument pertain to the 

imperative to ‘develop friendly relations among nations based on respect for the principles of 

equal rights and self-determination of peoples’886. However, according to Duursma, during the 

period of the Charter's drafting, a consensus regarding the existence of an established 

entitlement to self-determination was notably absent887. 

Notwithstanding the fact that it was incorporated into a legally enforceable instrument, 
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the inclusion thereof served as a fundamental basis for its subsequent evolution888. Such an 

evolution was possible thanks to instruments such as the Resolution 1514 of the General 

Assembly889, the Resolution 2625890 and Article 1 of the International Covenant on Civil and 

Political Rights (ICCPR) of 1966891. This last instrument defined self-determination as a human 

right available to ‘all peoples’892. However, the legal scope of the privilege remains uncertain893.  

At this point of the research, it is necessary to make an examination of the capacity of the 

Kosovo Albanians to engage in the exercise of the aforementioned right, thereby ascertaining 

their entitlement to employ it as a valid legal basis for their pursuit of independence. Indeed, a 

debate about who are the recipients of the ICCPR provision arose in the doctrine, with certain 

scholars affirming that the phrase ‘all peoples’ solely encompasses entities possessing full 

sovereignty, non-self-governing regions, and individuals subjected to foreign or belligerent 

occupation894, while contrary perspectives are espoused by others who contend that the term 

‘peoples’ may also encompass subordinate factions existing within sovereign nations895. 

Here, it may be underlined the inclusion of the phrase ‘all peoples’ inside the ICCPR 

serves to fortify its universal scope, extending beyond the confines of the colonial environment, 

and making it accessible to all peoples896.  

Also, it is crucial to acknowledge that an opposition to secession of a State shall not 

preclude subgroups within a State from exercising their entitlement to self-determination 

through means that fall short of complete independence, like the establishment of autonomous 

systems, self-governance frameworks, or active participation in the governing processes897.  

Furthermore, the availability of the right to self-determination to subgroups is supported 

by the Declaration on the Rights of Indigenous Peoples of 2007 by General Assembly898 and 
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also by judicial opinion899.  

However, since there is not an only position on the definition of ‘a people’, it may be  

difficult to determine precisely which collectives possess the prerogative to invoke the right of 

self-determination900. According to the Special Rapporteur of the UN Sub-Commission on 

Prevention of Discrimination, Aureliu Cristencu, the identification of ‘a people’ necessitates 

the consideration of three recurring elements: ‘a social entity with its own distinct identity and 

characteristics, a relationship with a territory, and an entity distinct from an ethnic, linguistic, 

or religious minority’901. At this point, it may be investigated whether the Kosovo Albanians 

satisfy the said criteria and are thus endowed with the capacity to invoke the principle of self-

determination.  

About whether Kosovo Albanians are a social entity with a clear identity or not, it can be 

identified that characteristics such as the culture and the language distinguish Kosovo Albanians 

from most Serbians, as scant affiliations linking the aforementioned communities exist902. 

Furthermore, it is properly acknowledged that the assemblage of Kosovo Albanians clearly 

perceives itself to possess a collective identity903, as is manifestly discernible through the 

diligent endeavours undertaken to safeguard group attributes within the confines of Kosovo904. 

Upon careful examination and consideration of the enumerated factors, it is plausible to deduce 

that the Albanian population residing in the region of Kosovo possesses the characteristics and 

attributes necessary to be deemed a distinct social entity905.  

Regarding the characteristic of having a relationship with a territory, it was already 

mentioned that Albanians have lived in Kosovo for over the course of no less than two 

centuries906 and it can be said that the Albanians of Kosovo maintain a substantively strong and 

resilient connection with the aforementioned geographical region907.  

Regarding the requirement of being a distinct entity from ethnic, linguistic, or religious 
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minorities, such a rigorous distinction between ‘a people’ and a ‘minority’ may be 

unnecessary908. Indeed, it is to be inferred that these concepts are not inherently incompatible, 

but rather possess the potential for concurrent application909. Kosovo Albanians may be defined 

as both a ‘people’ and a ‘minority’ and this should not have serious implications.  

At this juncture, apprehensions have been expressed regarding the potential justifiability 

of unilateral secession vis-à-vis the entitlement to self-determination. The principle of self-

determination was invoked during the process of decolonization, premised upon the underlying 

assumption of attaining autonomy910. Nevertheless, it is evident that the pursuit of self-

determination does not exclusively entail the pursuit of independence as the sole course of 

action.  

Notwithstanding the contemporary milieu, an inquiry arises as to the extent individuals 

desiring to assert their entitlement to self-determination may fully explore all available 

alternatives, including the pursuit of independence911. The question of whether self-

determination encompasses the right to secede assumes paramount significance, particularly in 

the context of Kosovo. It is evident that no legal foundation exists to categorically preclude the 

possibility of secession for the population residing within sovereign governments912. The realm 

of international law remains bereft of a definitive response regarding the permissibility of 

secession, albeit pertinent international legal instruments do affirm the right of ‘peoples’ to 

announce autonomy. There is no clear answer in international law about whether or not 

secession is permissible, but the relevant international legal documents do state that ‘peoples’ 

have the right to declare independence913. 

However, the right to self-determination is qualified in the articles that form its basis, 

pointing out that it should not be used to justify acts that violate the territorial integrity of 

the countries914. The aforementioned qualification necessitates due consideration when 

engaging in the interpretation of the principle at hand and posits that the concept of self-

determination ought to be applied in conjunction with the preservation of the territorial integrity 

of sovereign states. Henceforth, one must acknowledge the arduous nature of upholding the 
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proposition that self-determination inherently encompasses the unequivocal prerogative of 

secession915.  

The aforementioned stance aligns with prevailing state practice, as it is widely observed 

that states tend to refrain from endorsing unilateral secessions that contravene the territorial 

integrity of sovereign states916. This is shown also by the fact that there is, in the doctrine, a 

distinction between ‘internal’ and ‘external’ self-determination, with more importance given to 

the self-determination happening inside the state borders917. Henceforth, it could be posited that 

the entitlement of the Kosovo Albanians is confined solely to the realm of internal self-

determination918.  

At this time, it appears judicious to direct the attention towards the judicial 

pronouncements pertaining to the subject, which are useful to ascertain the existence of a legal 

norm, although incapable of engendering international law919. 

The International Court of Justice has stated in its Advisory Opinion on Kosovo that the 

unilateral declaration of independence by Kosovo did not violate international law, as 

international law does not contain any ‘prohibition on declarations of independence’920. 

However, it also affirmed that ‘issues relating to the extent of the right to self-determination 

and the existence of any right to ‘remedial secession’ are beyond the scope of the question 

posed by the General Assembly’921, thereby avoiding to answer questions regarding the right to 

secession justified by the that to self-determination. Still, the Court made a few points about the 

subject of self-determination that were nonetheless important throughout the Opinion922. 

Remedial self-determination's legal standing remains unclear, as already indicated, although 

there are some signs that it may soon become a standard of customary international law923. The 

idea of remedial self-determination has a long history and is presently seeing a comeback in 

popularity924. Recently, the idea may have been mentioned in the General Assembly's 

Declaration on Friendly Relations925. Judges Cançado Trindade and Yusuf both used this 
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Declaration as the foundation for remedial self-determination in their individual conclusions926, 

even though it is unclear whether this equates to an acknowledgment of remedial self-

determination927. However, academics and a number of states have also interpreted it in this 

way928. 

In recent years, two notable cases—Katangese Peoples' Congress v. Zaire and the 

Reference Re: Secession of Quebec—have also raised the issue of remedial secession929. The 

Commission in Katanga appears to have acknowledged the presence of the norm930, while the 

Court in Quebec seems to specifically decline to pronounce on the legal status of remedial self-

determination931. 

The Friendly Relations Declaration's legal standing was confirmed by the ICJ932, but 

when it came to considering remedial secession, neither the Declaration nor the decisions in 

Quebec or Katanga were mentioned933. 

Even if they were simply incidental, the Court's remarks cast doubt on the existence of a 

remedial secession right under customary law934. This result probably does not, at least not 

formally, modify the legal framework surrounding remedial self-determination, but it does alter 

the way the argument is put forth935. The Court has effectively stated that there is no uniform 

opinio iuris, despite its protestations that it was not considering the matter, making it more 

difficult to maintain the position that a norm of remedial secession was developing or had 

developed after the Declaration936. 

The works of the ICJ also included the hearing of arguments previously expressed in 

Security Council’s resolutions937 in which it was affirmed the existence of a general prohibition 
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on declarations of independence938. In this context, the Court affirmed that this prohibition was 

justified by the Security Council in the presence of a connection of the independence declaration 

to another illegal act or situation939. Particularly, the Court here referred to an ‘egregious’ 

violation of a general international law norm940. At this point, doubts on what an ‘egregious’ 

violation is started to develop, together with questions on whether there is a connection between 

the ‘egregious violations’ and the norms of ius cogens later mentioned in the Advisory 

Opinion941. To clarify these doubts, an analysis of text was made and it can be found how the 

interpretation of the official text in English gives a different result of the interpretation of the 

French version of the same text942. The official version in English shows that the declaration of 

independence would be considered unlawful if it is ‘connected with’943 an ‘egregious 

violation[]’944 of a ‘general international law’945 principle, ‘in particular those of a peremptory 

character’946. Which norms will be used here needs to be made clear947. First off, it is clear from 

the language that ‘norms of general international law’ encompass a wider range of standards 

than ius cogens norms948. Any violation of a norm of general international law that is 

‘egregious’ would be acceptable949. Indeed, it is possible that there are no restrictions on the 

kind of norms that can be violated in this situation; any standard could make a declaration tied 

to it illegal if its violation is sufficiently ‘egregious’950. As already mentioned, the decisions the 

ICJ are published in several languages, but the official and authorative version is the one 

published in English. However, the French version of the text may be useful to analyse the 

question. The French version may be read as the Court intended, in its wording, to refer only to 

norms of ius cogens and this would mean that the wording limits unilateral declarations of 

independence far more narrowly than the English text suggests951. 

The English text reflects a focus on the degree and severity of the transgression rather 

than the status of the standard and ius cogens violations appear to be treated the same way as 
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any other breach of a general rule of international law: only 'egregious' violations are taken into 

account952. This cannot have been the Court's intended message: from a moral or political 

standpoint, it may be concurred that certain ius cogens breaches result in more serious 

consequences than others and that all violations of ius cogens norms are, by definition, serious 

and equally illegal953. However, if the English version were to be taken literally, it would imply 

that only a few, more serious infractions of ius cogens principles would render a declaration of 

independence illegal954. According to the French version, it can be interpreted the Court as 

saying that a declaration will be deemed illegal if it is linked to ‘egregious violations of norms 

of general international law’955 and, indeed, that ‘violations of ius cogens norms’ and ‘egregious 

violations of international law’ fall under the same category956. Given the interpretation 

suggested by the English text, it could be said that a declaration of independence that is 

sufficiently ‘related’ to a violation of any international law norm may be rendered unlawful by 

that link if the violation reaches a certain (indeterminate) severity level957. It does not matter 

the ‘strenght’ of the norm958. It appears likely that, in accordance with the English text, there 

are very few instances in which a party attempting to secede would be allowed to use coercive 

measures without having their declaration of independence revoked959. Contrarily, under the 

French text's formulation, the seceding group's actions are more precisely and narrowly 

constrained: until a ius cogens norm is violated, international law will not have any bearing on 

the legality or otherwise of the act of declaring independence960. Regardless of the Court's 

intentions, both readings of the opinion's wording can be validly maintained961. 

After conducting a thorough analysis, it becomes apparent that the contemporary exercise 

of self-determination requires an internal expression that aligns with the tenets of international 

law962. It is crucial to recognize that customary international law does not grant a definitive 

right to pursue remedial secession963. However, even if such a right does not exist in 

international law, it seems that the Advisory Opinion given by the ICJ about Kosovo defends 

the idea that it is a practice tolerated in international law. It might be affirmed that the right to 
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self-determination by Kosovo as a means to rationalize its unilateral separation from Serbia in 

the year 2008 is untenable964, as a positive right to remedial secession does not exist, but it 

should be remembered that this action was defended as not opposite to international law by the 

ICJ.  

Indeed, notwithstanding the impossibility to justify Kosovo's assertion of independence 

upon the principle of self-determination, it is imperative to recognize that the illegality of the 

action as a whole was not recognized by the International Court of Justice965. Indeed, 

as acknowledged by the Supreme Court of Canada in the matter of Reference Re Quebec 

Secession: ‘International Law may well, depending on the circumstances, adapt to recognize a 

political and/or factual reality, regardless of the legality of the steps leading to its creation’966 

and the behaviour adopted by the majority of the international community, in addition to the 

Advisory Opinion 64/881, seem to confirm this thesis967. 
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Chapter 3.  

An analysis of Brexit as an example of secession. 
 

3.1 An overview of the Brexit case in the historical evolution of the European Union. 

Brexit, which represents the word used to describe the exit of the United Kingdom968 

from the European Union969, is an event that did not have any precedents in the history of EU. 

Of course, Brexit was triggered by the referendum held in 2016, but it is a phenomenon that has 

deep historical roots and that developed until recently, when the process of ‘divorce’ was 

completed. In order to understand whether Brexit can be defined as an example of secession, 

after having analysed cases of secession in and outside Europe, it is now required to make an 

analysis of the historical evolution of the European Union in general, with a particular attention 

given to the elements that are part of the process known as Brexit.  

The notion of a unified European continent, devoid of numerous perpetually warring 

states, was already espoused during the 19th century970. However, it is important to note that 

the prospect of transitioning from theoretical projects to tangible execution only materialized 

towards the conclusion of the Second World War971. In this particular context, the devastation 

and manifold detriments engendered by the conflict served as a persuasive impetus for the 

politicians of that era, leading them to conclude that the best way to avert the recurrence of such 

occurrences was the pursuit of European integration972. Here, it is imperative to emphasize that 

the initial impetus for European integration exclusively pertained to the western regions of 

Europe, while the eastern part of the continent witnessed the emergence of alternative 

consolidation modes, deeply connected with the Soviet Union973. Indeed, it was not until the 

collapse of the Berlin Wall and the subsequent dissolution of the Soviet Union in 1989 and 

1991, that these nations began to embrace Western modes of integration974.  

The process of occidental integration within the European context commenced initially 

within the realm of military affairs, marked by the establishment of the Western European 

Union (WEU) in 1948 and the North Atlantic Treaty Organization (NATO) in 1949975. The 
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aforementioned integration also manifested itself within the economic domain, wherein the 

establishment of the Organization for European Economic Cooperation (OEEC) in 1948 

ensued, with the primary objective of apportioning and disbursing the financial assistance 

provided through the Marshall Plan to the nations situated in Western Europe976. Subsequently, 

a confluence of political, cultural, and social collaboration ensued, manifesting in the formation 

of the Council of Europe on 5th of May 1949, led by ten sovereign Western European nations, 

most notably the United Kingdom977.  

Within the present framework, it is imperative to acknowledge that the 

intergovernmental cooperation, as observed, has facilitated the Western European States in 

attaining significant outcomes within a limited temporal span978. These outcomes, of paramount 

importance, span across the domains of economics, military affairs, and political-cultural 

spheres. Notwithstanding, it is imperative to acknowledge that the system in question had some 

limits, primarily attributable to the presence of a unanimity principle governing the decision-

making process979. The imperative to surmount the aforementioned and 

other constraints prompted certain European states to embark upon the exploration of 

pioneering modes of collaboration, such as the 'Community method'980. This method is 

distinguished by the ascendancy of collective entities, the primacy of majority rule, the 

delegation of authority to promulgate obligatory measures, the establishment of a framework 

for judicious oversight of legitimacy, and the inclusion of mechanisms for democratic 

engagement through representative institutions981. The method in question was formally 

inaugurated on 9 May 1950, henceforth recognized as "Europe Day," when the French prime 

minister of that era, Robert Schuman, delivered what is now commonly referred to as the 

Schuman declaration, which holds significance due to its inclusion of the proposition to 

combine the coal and steel production of France and Germany982.  

From this proposal, six European States983 established, with the Treaty of Paris of 18 

April 1951, the European Coal and Steel Community (ECSC)984. The present community 

represents the foundational framework upon which the prospective European Union is 

predicated. Very soon, in light of the progresses achieved by the ECSC, the Member States 
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expeditiously commenced deliberations regarding the prospective establishment of an 

additional Community. The European Defence Community (EDC) was established by means 

of a Treaty signed in Paris on the 27th of May 1952, but it failed to come into effect due to 

France's refusal to ratify the said Treaty985. Subsequent to the aforementioned failure, a state of 

stagnation ensued, wherein the resumption of the European integration endeavour was solely 

realized through the convening of the Conference of Messina in June of 1955986. From this 

project, it is duly noted that two treaties, namely the Treaty establishing the European Economic 

Community (EEC) and the Treaty establishing the European Atomic Energy Community 

(EAEC or Euratom), were formally executed in the city of Rome in 1957987. At this juncture, 

three distinct Communities have established a significant nexus with a majority of European 

nations.  

Later, with the signing of the Treaty of Maastricht on 7th February 1992, the main 

community, the EEC, was officially named European Community988. As a result, it ensued that 

the aforementioned treaty underwent a transformation, assuming the nomenclature of the Treaty 

establishing the European Community (TCE), thereby acquiring the status of the official 

instrument establishing the European Union989. 

However, only subsequent to 2009, it is pertinent to note that the Community experience 

in the European context reached its culmination, thereby paving the way for the emergence of 

the European Union. This significant development was realized upon the enforcement of the 

Lisbon Treaty990. The Treaty of Lisbon effectively introduced amendments to the pre-existing 

foundational treaties of the European Union, namely the Treaty on European Union (TEU) and 

the Treaty on the Functioning of the European Union (TFEU)991. Indeed, these foundational 

treaties were initially established by the Treaty of Maastricht in 1992 and the Treaty of Rome 

in 1957, respectively992. 

As already mentioned, it is imperative to acknowledge that the nations which initially 

assumed the roles of principal actors in the process of European integration were six, namely 

Germany, France, Italy, the Netherlands, Belgium, and Luxembourg993. However, in the 
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following years many States joined the integration process. Indeed, the first addition to the six 

founding members was made in 1973 with the enlargement to Denmark, Ireland and United 

Kingdom. Later, in 1981 Greece was added, in 1986 Portugal and Spain, in 1995 Austria, 

Finland and Sweden and in 2004 Estonia, Latvia, Lithuania, Malta, Poland, Slovakia, Slovenia, 

Czech Republic, Hungary and Cyprus994. Finally, it is worth noting that in 2007 Bulgaria and 

Romania and subsequently, in 2013, Hungary attained the status of the most recent entrants into 

the European Union995.  

At its peak, the European Union comprised a total of 28 constituent entities. However, 

in 2020, the United Kingdom withdrew from the European Union, thereby producing a 

reduction in the numerical count of member states within the European Union for the first 

instance in history996.  

In this context, it may be mentioned that the history of European Union is also an history 

of succeeding referendums. The referendum is an instrument of direct democracy which 

normally support instruments of representative democracy997. The referendum is used in 

European Union and, particularly, it is possible to make a differentiation within the types of 

referendums that have been implemented in the European context998. Particularly, around 60 

referendums were held on European matters999. 

The initial category of referendum pertains to the membership aspect, encompassing the 

potentiality of either an accession or a withdrawal referendum1000. The candidate states duly 

partake in the aforementioned action subsequent to a conventionally protracted 

negotiation procedure. It is significant to observe that the absence of a membership referendum 

was a prevailing characteristic among the six founding members of the European Union1001. 

Notwithstanding, it is to be noted that said instrument has been utilized by a total of 16 out of 

the 22 states that have submitted their applications to become an EU Member State1002. The 

initiation of the accession referendum materialized concomitantly with the inaugural phase of 
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enlargement, wherein 3 out of the 4 states aspiring to become members of the organization 

sought the endorsement of the population in favour of their accession1003. The United Kingdom 

was the anomaly, albeit it obtained the necessary popular consent for the continuation of its 

membership a mere two years subsequent to its initial entry1004. Among the quartet of candidate 

states under scrutiny, it is noteworthy to observe that solely Norway, to date, has exhibited a 

proclivity towards renouncing the prospect of accession1005. This inclination was most recently 

demonstrated through a referendum conducted in the year 1994, wherein the people of Norway 

once again voiced their opposition to membership1006. It can be contended that, save for a 

limited number of noteworthy instances, the utilization of an accession referendum has emerged 

as the prevailing customary practice for conferring legitimacy upon membership1007. The matter 

pertaining to the withdrawal from the European Community/European Union constitutes the 

focal point of the secondary category of referendum within this collective1008. This particular 

form of referendum may solely be conducted by an EU/EC Member State or a territorial entity 

part of a Member State of the EU1009. Throughout the annals of the European Union/European 

Community, a total of three referendums pertaining to withdrawal have been conducted, with 

one of them being conducted within a territory part of a member state1010. The first withdrawal 

referendum transpired in 1975, wherein the United Kingdom undertook a referendum to 

ascertain the will of its people regarding the perpetuation of its membership within the 

European Union subsequent to a series of renegotiations1011. This first vote on departure was 

conducted during a period of uncertainty regarding the lawful permissibility of a Member 

State's secession from the organization1012. The constituent part of a Member State, Greenland, 

which had unequivocally rejected the prospect of EU membership through a national 

referendum on admission in 1972, subsequently undertook the second referendum pertaining 

the departure from the European Union1013. In the late 1970s, the Kingdom of 

Denmark bestowed upon Greenland a certain degree of self-governance and, subsequently, 
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in 1982, the autonomous region of Greenland conducted a plebiscite, wherein a narrow majority 

expressed their preference for secession1014. The subsequent affirmation of the aforementioned 

decision by the Greenland parliament engendered a course of action wherein Denmark engaged 

in negotiations pertaining to the territory's withdrawal, culminating in the year 19851015. In 

conclusion, the United Kingdom's 2016 referendum pertaining to withdrawal stands as the third 

instance of this kind, the first (and only) subsequent to the incorporation of an explicit 

withdrawal provision within the Lisbon Treaty, specifically Article 50 TEU1016.  At this point, 

it may be believed that the ongoing determination of the future geographic boundaries of the 

European Union is anticipated to be significantly influenced by the occurrence of membership 

referendums, whether they pertain to the accession or withdrawal of Member States1017. 

The treaty revision referendum is the second type of referendum used in the 

EU1018. These are referendums that Member States hold before ratifying a change to the EU 

treaties. Because a treaty revision must be ratified ‘by all the Member States in accordance with 

their respective constitutional requirements’1019,for it to become effective, these 

referendums present complications1020. Indeed, a referendum may be required as a condition 

for treaty amendment if some domestic criteria require it. Such referendums have resulted from 

each of the six major treaty modifications, as well as the attempted revision through the 

Constitutional Treaty1021.  Only six states, though, have actually held them. Due to the fact that 

the Constitutional Treaty was the only modification to have been explicitly defined in strong 

constitutional language, three of the states to have had a treaty revision 

referendum (Luxembourg, the Netherlands, and Spain) did so just on that occasion1022. 

However, in a variety of Member States, attempts to compel such referendums through 

constitutional challenges, the parliamentary process, and bottom-up mechanisms have been 

frequent and growing1023. There is no reason to believe that this will not result in more victories 
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for those who favour a popular vote1024. 

The policy referendum is the third category of referendum within the EU1025. The policy 

referendums are focused on a particular area of policy, including monetary policy, fiscal policy, 

or the foreign policy of the EU1026. In the end, this is a rather ambiguous category that is best 

described by clarifying what it is not: an EU referendum that is held by an EU Member State 

but is neither a membership referendum nor a treaty revision referendum1027. To distinguish 

policy referendums conducted by EU Member States from those of the fourth type, it is required 

that the referendum is held in a Member State. 

The third-country referendum is the final variety of referendum1028. These are 

referendums held by non-EU nations on the issue of EU integration. For the purposes of this 

referendum typology, a third nation is one that neither belongs to the EU nor has candidate 

status, but which is nevertheless eligible to vote on EU membership1029. One of the most recent 

instances is the 2013 referendum on San Marino's accession negotiations with the EU, which 

was void due to a lack of quorum. The majority of third-country EU referendums are connected 

to treaties (or the extension of them) made with the EU1030. Notably, Switzerland, a nation with 

a long history of direct democracy, is responsible for 75% of third-country referendums1031. 

More generally, only nations bordering the EU have staged referendums in other countries to 

date1032.  

Now that the salient events of the European integration process have been outlined, it is 

possible to investigate the relationship between UK and this process and, generally speaking, 

between UK and the entity now called EU. This relationship has always been complex1033. 

Indeed, it can be found that the UK has always had a desire to distinguish from the European 

continent, also thanks to the insularity of its territory1034. The growing interest in the relationship 
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with continental Europe came when Winston Churchill, who had a pro-European mindset, 

became Prime Minister, especially after the end of World War II1035. Indeed, there was the 

desire in England, as in the rest of the world, to prevent the atrocities of war from repeating and 

Churchill believed that a united Europe could be the only instrument to prevent it1036. With 

regard to the matter of European integration, Winston Churchill exhibited a fundamentally 

equivocal stance1037. He assumed a pivotal position in the establishment of the Council of 

Europe and the subsequent endorsement of the European Convention on Human Rights1038. 

However, it is noteworthy that the United Kingdom's involvement in this undertaking was 

perceived by him as that of a promoter, rather than as that of a direct participant, with the 

primary objective being the preservation of UK's autonomy1039. The United Kingdom shall 

perpetually maintain a multifaceted association with the process of European integration. As an 

illustrative example, the intricate relationship resulted in the nation’s decision to abstain from 

the act of ratifying the Treaty of Rome in the year 1957, with a period of hostility directed 

towards the European Coal and Steel Community1040. However, a notable shift in circumstances 

occurred during the initial years of the 1960s, when the Labour Government considered having 

stronger ties with its European counterparts1041. The accession process of the United Kingdom 

to the European Economic Community was complex. The French President Charles De Gaulle 

vehemently opposed the prospective accession of the United Kingdom to the European alliance, 

initially expressed in 1961 and reiterated in 19671042. Indeed, only after the end of De Gaulle’s 

presidency the UK acceded to the European Economic Community, in 19731043. The English 

political elite, however, exhibited a lack of unanimity in its endorsement of this particular 

course of action1044. Indeed, it was deemed necessary to conduct a referendum regarding UK’s 

continued membership within the EEC in 19751045. The plebiscite conducted yielded an 

overwhelmingly triumphant outcome in favour of the remain option, with a multitude of 
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eminent personalities, notably Margaret Thatcher, lending their support to the preservation of 

the existing state of affairs1046. Thatcher's endorsement of the European Union, nonetheless, 

was not bereft of conditions1047. In fact, Margaret Thatcher believed in the project of creating a 

European Community, but this had to be a purely economic partnership according to her, being 

contrary to the idea of diminishing the national sovereignty of Member States and to create a 

real union1048. In fact, during her government, for example, she opposed to the creation of an 

Economic and Monetary Union (EMU)1049.  

The approaches of these UK’s leaders show what is believed by some to be the general 

approach of UK to the European Community project1050, one characterised by being ambiguous. 

In fact, while being Member of EEC before and EU later, the UK, for example, never adopted 

the single currency, had an ambiguous approach to the Schengen Zone and was exempted from 

the regulations established within the Community framework concerning the principles 

governing police and judicial collaboration in matters of criminal nature1051.  

Notwithstanding the aforementioned and other concessions, it is noteworthy that 

Euroscepticism has persevered with a substantial constituency and, in fact, has garnered 

additional adherents in the years1052. The political entity commonly referred to as UKIP, an 

abbreviation for the United Kingdom Independence Party, was established in the year 1993, 

with a clear and unambiguous objective of effectuating the disassociation of the United 

Kingdom from the European Union1053. Particularly, the UKIP achieved an extraordinary level 

of electoral triumph during the 2014 European elections, amassing the highest number of votes 

among all political parties within the United Kingdom1054. Consequently, the inquiry as to the 

desirability of maintaining membership within the European Union has ascended to the apex of 

the political agenda in anticipation of the forthcoming 2015 general elections, with the leader 

of the Conservative Party, David Cameron, embarked upon a campaign premised upon the 

notion of renegotiating the conditions governing Britain's continued affiliation with the EU, 

thereby culminating in an accord that shall be subjected to the scrutiny of the people via a 
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referendum1055. Cameron wanted to overhaul the EU and change the Lisbon Treaty1056. In the 

event that this proved to be unachievable, he urged to renegotiate the EU status of his nation. 

He outlined four British objectives for renegotiations in a letter he sent to Donald Tusk, the 

president of the European Council, on 10 November 20151057. The protection of the Single 

Market was the first demand, along with the recognition that the EU is home to various 

currencies on an equal footing and adequate protection for Member States that do not adopt the 

euro against actions by the Eurozone that might adversely affect these members' interests1058. 

The second demand was for increased competition and freer trade. Thirdly, the phrase 'ever 

closer union of the peoples of Europe' was rejected in this letter, and national parliaments' rights 

as the exclusive representatives of national sovereignty strengthened1059.  Lastly, 

Cameron called for a national immigration control1060. The agreement with the European Union 

was formally concluded in February 2016, while the referendum pertaining to said agreement 

was conducted on the 23rd of June of the same year1061. Renegotiations happened in Brussels 

on 18 and 19 of February. The conclusion of the thirty-hour negotiations was revealed just 

before midnight on the nineteenth. Cameron was able to secure five concessions: a guarantee 

that Eurozone decisions would never jeopardize the interests of members outside the Eurozone 

and that the Eurozone could not impose obligations on external members; a commitment to 

increased competitiveness, subsidiarity, and proportionality; a reinterpretation of Article 1 of 

the TEU regarding the ever-closer union of the peoples of Europe as a non-binding declaration 

of intent, freedom of movement remained, but with some national emergency 

reservations, social benefits for migrants were reduced and the fact that national parliaments, 

collectively representing 55% of the entire EU population, can force the EU to reconsider a 

previous decision1062. After the negotiations finished, Cameron declared: ‘I believe we are 

stronger, safer and better off inside a reformed EU, and that is why I will be campaigning with 

all my heart and soul to persuade the British people to remain’1063. 

However, when the referendum took place in June, the British electorate, by a narrow 

margin of merely 2%, expressed their collective will to withdraw from the European Union, as 
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the "leave" option won1064. The government felt politically obligated to act on the result of the 

referendum, even though it served only as a consultative measure. Cameron, a conspicuous 

proponent of the "remain" stance, tendered his resignation as Prime Minister on 11th of July 

2016 and was subsequently succeeded by Theresa May, a representative of the Conservative 

party who espoused a pro-Brexit position1065. Consequently, the executive branch has initiated 

the process of withdrawal; however, the phenomenon of Brexit has engendered an abundance 

of legal apprehensions1066. Indeed, a few years before to the referendum on Brexit, it is worth 

noting that a cohort of British constitutional scholars had undertaken a meticulous examination 

of the legal mechanism that would be employed to effectuate the withdrawal from the European 

Union1067. 

As already mentioned, article 50 of TUE, which was introduced in 2009 and went 

unused until Brexit, presides over the process of withdrawal from the European Union1068. 

Notwithstanding, it has been contended that the possibility of effectuating a unilateral 

withdrawal remained extant1069. The aforementioned viewpoint has not been duly deliberated 

upon by either the British government or the parliament, and this omission is not solely 

attributable to legal rationales1070. Rather, political and economic factors, intricately linked to 

the imperative of upholding relations with Union Member States, have consistently assumed 

primacy in this regard1071. Since Article 50 TEU has to be used, questions over its 

implementation have also arisen. 

Particularly, article 50 TUE affirms in the first paragraph that ‘any Member State may 

decide to withdraw from the Union in accordance with its own constitutional requirements’1072. 

In the specific case, UK is an example of a constitutional system that does not possess a written 

constitution, and, for this reason, problems arose with regard to the requirements necessary to 

withdraw from the EU1073. Indeed, the main questions were related to whether the Government 

or the Parliament had the authority to make the request to withdraw from the Union and to the 
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involvement of the newly formed parliaments following the devolution (the ones of Scotland, 

Wales and North Ireland)1074. The British Courts addressed the issues, and, about the first 

mentioned issue, the debate arose from the fact that the Government had the intention to start 

the withdrawal procedure without even consulting the Parliament, on the basis of the royal 

prerogatives1075. On the matter, the High Court of London expressed with the sentence of 3 

November 20161076, also known as the ‘Miller case’. In this context, the Court affirmed that, to 

begin the process outlined in Article 50 TEU, Parliament's consent was required1077. To support 

this stance, the Court reaffirmed that it is a corollary of the principle of parliamentary 

sovereignty that the government cannot take away citizens' rights without the approval of 

Parliament1078. The Court also ruled against the claim that Parliament gave the Government the 

authority to withdraw from the Treaties by voting to join the EEC under the European 

Communities Act 19721079. Indeed, according to the High Court's reasoning, legislation must 

be passed by Parliament.  

As a result of this decision, Prime Minister May has chosen to file an immediate appeal 

to the Supreme Court1080. On 24 January 2017, the Court confirmed the High Court's findings 

that Parliament has the authority to approve the triggering of Article 50 TEU, even if the 

approach used by the Supreme Court was different from the one of the High Court of 

London1081.  

For what regards the inclusion of the newly formed parliaments in taking the decision 

of withdrawal, it was affirmed that the assemblies do not have a role in the approval of 

Brexit1082.  

At this point, Parliament passed the European Union (Notification of Withdrawal) Bill 

on 1 February 20171083. In it, the prospect of a withdrawal notification from the EU by the Prime 

Minister was acknowledged and, on the basis of this Bill, Prime Minister May formally 

triggered Article 50 TEU by announcing the United Kingdom's intention to withdraw from the 

 
1074 Roberto Baratta, Lezioni di Diritto dell’Unione Europea (3rd edn, Luiss University Press 2019), 15. 
1075 Sionaidh Douglas-Scott, ‘Brexit, Article 50 and the Contested British Constitution’ (2016) 79(6) Modern Law 

Review 1090, 1097. 
1076 Case UKSC 5, R (Miller) v Secretary of State for Exiting the European Union [2016] EWHC 2768.  
1077 Ibidem.  
1078 Ibidem.  
1079 Ibidem.  
1080 Sionaidh Douglas-Scott, ‘Brexit, Article 50 and the Contested British Constitution’ (2016) 79(6) Modern Law 

Review 1090, 1098. 
1081 Claudio Martinelli, ‘L’Isola e il Continente: un matrimonio d’interesse e un divorzio complicato. Dai discorsi 

di Churchill alle sentenze Brexit’ in Claudio Martinelli (ed), Il referendum Brexit e le sue ricadute costituzionali 

(Maggioli 2017), 54.  
1082 Justin Orlando Frosini, ‘Una doppia secessione? Il futuro del Regno Unito dopo la Brexit’ in Claudio Martinelli 

(ed), Il referendum Brexit e le sue ricadute costituzionali (Maggioli 2017), 283.  
1083 Ibidem.  



 120 

European Union in a letter dated March 29, 20171084.  

Article 50.3 of the TEU went into effect upon activation of the withdrawal procedure. 

The article affirms that 'the Treaties shall cease to apply to the State in question from the date 

of entry into force of the withdrawal agreement or, failing that, two years after the notification 

referred to in paragraph 2, unless the European Council, in agreement with the Member State 

concerned, unanimously decides to extend this period'1085. This means that, while an agreement 

on the conditions of withdrawal is expected, the Member State, if an agreement on the 

conditions of withdrawal is not reached within two years of the formal activation of the 

procedure, may withdraw unilaterally even in the absence of the same, and that unilateral 

withdrawal can be avoided, with the consent of both parties, through an extension of the 

negotiation period of two years1086. During the Brexit talks, this potential was used often. In 

fact, on November 25, 2018, a first agreement had already been reached1087. However, while 

the Government of Prime Minister May had originally planned to leave the European Union on 

29 March 2019, parliamentary opposition forced her to ask for a longer delay1088. 

Disagreements within the administration over the deal ultimately led to the resignation of the 

Head of Government on 24 May 2019 and Boris Johnson, the incoming leader of the 

Conservative Party, became the new British Prime Minister on 23 July 20191089. However, 

it was not until after the national elections of 12 December 2019 that the Tories gained a 

significant majority and until that moment the negotiations have continued and new offers for 

agreements have been made1090.  

In a remarkable turn of events, Prime Minister Johnson secured the approval and 

subsequent integration of the Withdrawal Agreement into the legal framework of the United 

Kingdom1091. This achievement was realized through the enactment of the European Union 

(Withdrawal Agreement) Bill, which, in its own right, attained the status of law on 23 January 

20201092. The legislative enactment known as the European Union (Withdrawal Agreement) 

Act 2020 has amended the 2018 Act by introducing UK ratification of the Withdrawal 
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Agreement and giving effect to the transitional period1093.  

On the European front, the European Parliament approved the withdrawal agreement on 

29 January 2020 and the Council signed it the next day1094. On 1 February 2020, the Withdrawal 

Agreement entered into force1095. The aforementioned agreement signified the ultimate 

departure of the United Kingdom from the European Union1096. It served to establish regulations 

pertaining the withdrawal process, with particular emphasis placed on addressing the most 

intricate matters at hand1097. These matters notably encompassed the Irish borders and the rights 

afforded to European citizens residing within the United Kingdom, as well as the reciprocal 

rights granted to British citizens residing within the Union1098. In its capacity as a withdrawal 

agreement, it conspicuously refrained from delving into the prospective relations between the 

involved parties, thereby deferring the determination thereof to a subsequent agreement yet to 

be reached1099. In order to facilitate the delineation of novel relationships, the Withdrawal 

Agreement thus stipulated the inclusion of a transitional period, commencing upon the 

Agreement's enforcement and concluding at the end of 20201100. 

At this point, the events that have occurred with Brexit may be analysed with regards to 

secession, in order to understand whether Brexit can be defined as a form of secession or not.  

3.2 Withdrawal from the EU in the case of Brexit as a form of secession.  

After having analysed the historical evolution of the British wish to secede and having 

seen that this was a phenomenon that developed together with the advancement of the European 

integration process, a process that has as fundamental step the foundation of the European 

Union as it is known nowadays, it is possible to investigate whether the withdrawal of the 

United Kingdom from the EU can be considered as a form of secession.  

It might be stressed here how the British withdrawal from the EU seemed a remote 

possibility until very recently and how the results of the 2016 referendum shocked both the UK 

and the European Union in general. However, this event happened and many questions 

regarding the withdrawal of a Member State from the EU were posed and different points of 

view developed. Brexit, in particular, made the comparison between situations of difficult 

membership even more compelling: that of a territory seeking to exit a State of which it is part 
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and that of a Member State seeking to exit the EU1101.  

As already mentioned, secession usually entails the separation of a territory from a State 

and the creation of a new, independent, one. Indeed, it may be mentioned that Brexit is surely 

not a classic example of secession, but it also has some characteristics proper of the 

phenomenon1102. In fact, there are certain similarities between the United Kingdom's choice to 

leave the EU and the most well-known and typical cases of secession.  

In opposition to a breach, the act of withdrawing from an international agreement is 

frequently deemed lawful1103. Pursuant to the provisions set forth in Article 54 of the Vienna 

Convention on the Law of Treaties, it is established that a sovereign state retains the prerogative 

to terminate its obligations under a treaty, subject to the express consent of all participating 

parties or in strict conformity with the relevant regulations governing such withdrawal1104. With 

regard to this matter, the stipulation found within Article 50 TEU, which grants a Member State 

the prerogative ‘to withdraw from the Union in accordance with its own constitutional 

requirements’1105 may be perceived as a lex specialis that pertains to the overarching principle 

of customary international law1106. Actually, Helfer has persuasively demonstrated that 

provisions allowing withdrawal from international agreements and denunciation are not at all 

rare1107. 

Having said that, the EU is not a simple international organisation, but it is also a 

‘community of unlimited duration, having its own institutions, its own personality, its own legal 

capacity [and] real powers stemming from a limitation of sovereignty or transfer of powers 

from the [Member] States’1108. It is an entity sui generis.  

However, not all authors agree on the idea that European Union is an entity sui generis. 

Among such authors, Robert Schütze affirms that, to comprehend the distinctive characteristics 

of European law, which cannot be solely attributed to the experiences of individual states or 

international organizations, European legal scholars have introduced the concept of 

‘supranationalism’1109, a new word, ‘and proudly announced the European Union to be sui 
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generis’1110. According to Schütze, ‘the sui generis idea is not a theory. It is an anti-theory, as 

it refuses to search for commonalities; yet, theory must search for what is generic (…) however, 

this conceptualization simply can no longer explain the social and legal reality inside 

Europe’1111. After taking these factors into account, Schütze makes the decision to employ the 

adjective ‘federal’ in order to characterize the European experience1112. Indeed, according to 

Schütze, the European Union is a federal union built on the principles of shared sovereignty 

and the necessity to maintain variety ‘within unity’1113. 

Brexit is a process that has many similarities to secession in that it signalled the UK's 

exit from that community of law and the abrupt end to the symbiotic relationship between its 

legal system and the EU one1114. At the same time, Scotland and Northern Ireland, the two UK 

constituent states that voted to remain, may decide to secede as a result of Brexit1115.  

In some ways, even though the EU is ‘under international law, precluded by its very 

nature from being considered a State’1116 secessionist processes around the world are 

reminiscent of Brexit and the Article 50 TEU procedure1117. While the European Union 

(Withdrawal) Act 2018 ensures an easy transition between the old and new legal system, much 

like ‘continuance clauses’ in separatist experiences sometimes do, Article 50 TEU is actually 

akin to constitutional clauses that control secession1118. 

Additionally, discussions regarding the use of referendums, a complicated tool that has 

always been regarded as ambiguous by a major portion of the doctrine, were sparked by the 

Brexit events as well as other separatist incidents, such as the one in Catalonia1119. The thoughts 

focused mostly on some of the referendum-specific elements. The notion of majority comes 

first1120. It is thought to be an ‘artificial construction’1121. Indeed, according to Steinbeis, ‘a 

majority is not something you will find in nature. It is an artifact of law. You need legal rules 

to determine who counts, and in which way. You need legal safeguards of liberty, equality and 

diversity of opinion. You also need legal rules to determine what the majority will be able to 
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do, which necessarily implies that the majority gets told what she is not allowed to do. In short, 

you need constitutional law’1122. This concept is connected to the idea that the majority depends 

on the standards that grant the right to vote, norms that appear to be neutral and objective but 

are actually instances of discrimination1123. The Canadian Clarity Act demonstrates this quality. 

This instrument was issued following the Supreme Court's ruling in Reference re Quebec, where 

it is said that ‘clear’ majority is the expression of ‘a qualitative evaluation’1124. Steinbeis' 

assertion is supported precisely by the requirement for a non-purely quantitative 

examination1125. This provision demonstrates that the idea of majority vote is not something 

that is easily understood in a straightforward and unbiased manner1126. At this point, it may be 

asked whether the Brexit referendum outcome can actually be deemed democratic1127. It is 

challenging to draw conclusions in any sense, but given the factors already emphasized by the 

doctrine, it is difficult to regard 51.9% to be a ‘clear majority’ in accordance with the Clarity 

Act1128. The ban on voting for EU nationals residing in the UK was another thorny issue. Given 

the potential effects of the United Kingdom's exit on them, the decision to exclude UK residents 

who have lived abroad for more than 15 years from the vote is also debatable1129. It is not by 

accident that this ruling then led to several legal developments, among which the Shindler 

decision should be mentioned1130. On the other hand, it is vital to recognize the work that the 

Electoral Commission did as well as the adjustments that were made as they went along1131. 

For instance, the decision to use the verb 'remain' in place of the verb 'stay' (used instead in the 

1975 question1132) and to avoid a "Yes vs. No" campaign, which resulted in a neutral 

question1133. Finally, the outcome of the vote constituted a significant area of doubt. In 

conformity with Parliament's constitutional authority, the Brexit referendum was never 

intended to have any kind of legal standing1134. However, the May government's strategy was 
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clear in that it sought to centralize the issue and justify the potential exclusion of Parliament by 

citing the democratic principle along with a reference to the royal prerogative, allowing the 

decision to be made automatically without parliamentary mediation1135. The British 

constitutional equilibrium has been compromised as a result of the real institutional conflict that 

has resulted from this1136. Here, the risks of using the referendum erroneously seem obvious, 

and its use needs to be restricted in representative democratic contexts with caution because 

there is always a risk of 'rejection' or the alteration of the balance of the constitutional system 

of reference1137. A characteristic of the English system that was made clear by the Brexit events 

is illustrated in this context: a tension between popular and parliamentary sovereignty that 

makes the system troublesome and complex1138. 

Talking about the provisions that were developed to regulate the withdrawal of a State 

from the EU in general and in the case of Brexit in particular, similarities between these 

provisions and the ones developed in cases of a territorial portion seceding from a State might 

be found.   

As has been said earlier in this work, secession should not be viewed as a strict 

constitutional taboo1139, as a democratic and consensual process of division is permitted by 

various constitutional provisions1140. Consider, for instance, Article 39 of the Ethiopian 

Constitution, which grants ‘the unrestricted right to self-determination up to secession’ to 

‘every nation, nationality, or people in Ethiopia’1141. According to Article 4 of its constitution, 

even Liechtenstein permits the separation of particular municipalities from the union1142. 

Similar to this, the UK's constitutional arrangement permits Northern Ireland to leave the United 

Kingdom and join a united Ireland if both its citizens and those of the Irish Republic, who vote 

separately, approve this. Likewise, according to article 50 TEU, a Member State may leave this 

‘community of unlimited duration’1143.  

Having noted that, there are also distinctions between Article 50 TEU and the secession-

enabling constitutional provisions. First, the right stipulated in the EU Treaty is unilateral in 
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that it ‘is totally independent of the will of the EU [and] the remaining Member States’1144. The 

Canadian Supreme Court, on the other hand, held that ‘a referendum unambiguously 

demonstrating the desire of a clear majority of Quebecers to secede from Canada, would give 

rise to a reciprocal obligation of all parties of the Confederation to negotiate secession’1145 in 

its Reference re Secession of Quebec decision1146. 

Significantly, there is an absolute character as ‘the exercise of the right to withdrawal is 

not subjected to any preliminary verification of conditions nor is it even conditional on the 

conclusion of the agreement foreseen in the provision’1147. According to its own constitutional 

conditions, a Member State may ‘withdraw from the Union’1148 under Article 50(1) TEU and, 

if no exit agreement has been reached two years after the Member State has notified the EU of 

its decision to leave, the withdrawal may occur under Article 50(3) TEU1149. 

The aforementioned statement stands in stark juxtaposition to the prevailing body of 

constitutional provisions that govern the act of secession1150. The said provisions pertain to the 

establishment of prerequisites concerning the structure and implementation of a plebiscite that 

may potentially result in secession1151. Additionally, they anticipate the inclusion of an inter 

partes accord as a crucial measure to conclude the procedure1152. Notwithstanding, it is 

imperative to acknowledge that the essence of the provisions bear an exceedingly striking 

resemblance, and such a fact cannot be disregarded.  

In the second place, secessions serve as a delineation from the pre-existing constitutional 

framework and the establishment of a novel legal structure1153. Notwithstanding, in pursuit of 

facilitating a seamless progression from the waning former order to the nascent successor, 

certain constitutional frameworks elect to incorporate provisions known as ‘continuance 

clauses’1154. These clauses serve the purpose of addressing potential legal voids that may arise 

due to the sudden termination of the preceding legal regime1155. In exemplification, it is 

noteworthy to observe that the constitutional provisions delineated in Article 4(1) of the 
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Constitution of Jamaica and Article 188(1) of the Constitution of Cyprus have duly established 

the framework for the perpetuation of colonial laws until such time as they are supplanted by 

novel legislation enacted by the respective parliaments of the recently emancipated States1156. 

An observation can be made regarding the presence of analogous provisions in the 

constitutional texts of previously colonies and the European Union (Withdrawal) Act 20181157. 

The European Union (Withdrawal) Act 2018 was duly granted royal assent on 26 June 

20181158 and its constitutional import is of utmost significance and should not be 

underestimated. Section 1 effectuates the repeal of the European Communities Act 1972, a 

legislative enactment that has been widely recognized as falling within the purview of the 

esteemed category of ‘constitutional statutes’ within the legal framework of the United 

Kingdom1159. Significantly, the primary objective of the provision is to safeguard and 

perpetuate the entirety of European Union legislation within the legal framework of the United 

Kingdom, even after the occurrence of Brexit, as explicitly stipulated in the Act, in sections 2, 

3, and 41160. 

Later, considering the enduring symbiotic relationship between the two legal orders 

spanning over four decades, it is imperative to acknowledge that a multitude of EU legal 

provisions possess direct applicability and effectiveness, which shall cease to be operative 

within the United Kingdom after the occurrence of Brexit1161. The proposition would engender 

the formation of legal voids in various domains, including but not limited to environmental law, 

consumer protection, and labour rights1162. To circumvent this specific predicament, it was 

imperative that the United Kingdom's governing body and Westminster would endeavour to 

reconcile said disparities without unduly burdening the legislative calendar for an extended 

duration1163. 

Another aspect to mention and that reinforces a thesis that affirms the affiliation of 

Brexit to the broad category of secession is the potentiality for Brexit to serve as a catalyst for 

the secession of Scotland and Northern Ireland, both constituent nations of the United Kingdom, 

which expressed their preference to remain within the European Union1164. Regarding the 
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former, it is important to keep in mind that without Westminster's approval, the Scottish 

parliament lacks the authority to arrange an independence referendum1165. Despite this, 

Scotland held a separatist referendum in 2014 that ended in a majority of Scottish 

citizens voting to stay in the UK. The process leading up to this referendum demonstrates that 

Scotland may separate from the rest of the UK in a democratic and consensual manner1166. The 

First Minister of Scotland, Nicola Sturgeon, stated after the Brexit referendum results of 2016, 

which saw 62% of the Scottish population vote for the ‘remain’ option, that she intended to 

‘take all possible steps and explore all options to give effect to how people in Scotland voted—

that is, to secure [their] continuing place in the EU and in the single market in particular’1167. 

Indeed, according to her, Scotland ‘faces the prospect of being taken out of the EU against [its] 

will’1168. Simultaneously, it was requested a referendum for the unity of Ireland and 

consequently for Northern Ireland to stay in the EU as Northern Ireland's 2016 referendum 

results revealed support for the ‘remain’ option (55.78% of the population)1169. Unsurprisingly, 

given the political atmosphere, the UK government has not been receptive to approving such 

referendums holding1170. The right of Northern Ireland to democratically secede from the UK 

is guaranteed by the constitution, but due to the region's troubled past, discussions about 

significant changes to its constitutional status, the status of its land border with the Republic of 

Ireland, and its sea boundary with the rest of the UK are bound to be contentious1171. This 

turbulent past sees as main event the Good Friday Agreement, which was signed more than 

twenty years ago and ended the sectarian violence that had ravaged Northern Ireland since the 

late 1960s1172. Such a conflict had its roots in centuries of religious, political, and social tensions 

between the mainly Protestant Unionists (who wanted Northern Ireland to remain part of the 

United Kingdom) and the mainly Catholic Nationalists (who sought a united Ireland 

independent from British rule)1173. Reached on Good Friday, 10 April 1998, the Agreement 

highlighted that Northern Ireland is an integral part of the UK but established its constitutionally 

recognized right to secede1174. Here, it is important to mention that this Agreement was put to 
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a referendum in both Northern Ireland and the Republic of Ireland on 22 May 19981175. In this 

context, an overwhelming majority of voters in both regions supported the agreement, with 71% 

in Northern Ireland and 94% in the Republic of Ireland voting in favour1176. Indeed, it is shown 

by past examples that secessions influence other cases of secession and there is also the example 

of States being the result of succeeding secessions, like Kosovo.  

Focusing on the characteristics of the Brexit process and the similarities to secession, it 

is nowadays affirmed by most of the literature that the EU is a sui generis entity1177. It is evident 

that positing Brexit as a mere manifestation of Treaty withdrawal lacks logical coherence. 

Consequently, one may assert that Brexit, by virtue of its nature, can be construed as an 

occurrence falling within the ambit of secession. From the vantage point articulated, it is 

conceivable to elucidate the shared attributes between Brexit and the customary act of 

secession. 

In the same way as secessions typically are, the UK's exit from the European Union 

contained the same themes about self-determination that are at the core of most secessionist 

movements1178. The Brexit phenomenon was also marked by the presence of nationalism and 

ethnicity-related arguments from the ‘leave’ camp, which is typical of practically every 

separatist attempt1179. Brexit is an example of a supranational constitutional challenge, and 

instead of being an internationally significant claim to self-determination, it was based on a 

political failure to address the national-level feelings of loss and unease that globalization 

causes1180. Brexit also showed that, while Article 50 TEU was used to determine and govern 

the withdrawal from the Union, decisional secession clauses, which need stronger counter-

majoritarian protections, are preferable1181. 

On the other hand, it might also be said that secession has an exceptional character and 

is a process of unilaterally separating a subnational entity from its parent state according to the 

traditional public international law terminology1182. A strong and close connection between 

secession and self-determination is currently regarded in the doctrine as a necessary component 

to comprehend the distinctiveness of secession1183. From this perspective, it may also be 
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difficult to affirm a characterization of Brexit as a separatist event since it is troublesome to 

legitimately discuss self-determination in the Brexit scenario1184. Self-determination, however, 

is not the only factor to consider when studying secession, and Brexit would not be the only 

instance of secession where the legitimacy of the self-determination component is absent1185. 

Also, the presence of the element of territorial integrity, which is intricately intertwined 

with the concept of secession, is noticeably lacking in the context of the Brexit situation1186. 

This absence contributes to the perception that these two processes, namely secession and 

Brexit, are inherently distinct from one another. The concept of territorial integrity, an inherent 

attribute of a State, is conspicuously lacking within the European Union due to its reliance on 

the territorial integrity of each constituent Member State, rather than being an inherent 

characteristic of a fluid and evolving organization1187. On the subject, in the legal matter of van 

Gend en Loos v. Netherlandse Administratie der Berlastingen1188, the Court of Justice 

underscored the fundamental proposition that the European Union ought not to be regarded as 

a sovereign entity akin to a nation-state, but rather as an exceptional and distinct legal 

framework possessing its own unique attributes1189. Notwithstanding, it would be erroneous to 

perceive the Brexit circumstance as a paradigmatic illustration of secession1190.  

The phenomenon of Brexit, while not conforming strictly to the conventional model of 

secession, may be regarded as a constituent element of secessionist events when the parameters 

of the phenomena are expanded. 

First, it is imperative to acknowledge that the nature of Brexit, being a decision made 

during a period of tranquillity and relative economic well-being, distinguishes it significantly 

from numerous historical occurrences of secession, namely those that ensued subsequent to the 

dissolution of the Soviet Union or the process of decolonization1191. However, while it would 

be implausible to classify Brexit as either a case of severe oppression of minorities or colonial 

subjugation, one could hypothetically consider the potential of Brexit to be classified as an 

international claim to secession1192. Specifically, the argument that could be considered is the 

one according to which the EU failed to adequately accommodate the right to self-

 
1184 Eleni Frantziou, ‘Was Brexit a Form of Secession?’ (2022) 13 Global Policy 69, 70. 
1185 See, for example, the case of Quebec. Case 25506, Reference re Secession of Quebec [1998] 2 SCR 217.  
1186 Eleni Frantziou, ‘Was Brexit a Form of Secession?’ (2022) 13 Global Policy 69, 70. 
1187 Ibidem.  
1188 Case 26/62, van Gend en Loos v. Netherlandse Administratie der Berlastingen [1963] 61962CJ0026 Eur Lex 

1.  
1189 Ibidem.  
1190 Eleni Frantziou, ‘Was Brexit a Form of Secession?’ (2022) 13 Global Policy 69, 70. 
1191 Ibidem, 71.  
1192 Ibidem. 



 131 

determination internally1193. Also, undoubtedly, contemporary instances of secession do not 

exhibit the hallmark of emerging amidst armed conflict or within an environment of limited 

resources, like Brexit1194. The elucidating case of the Reference re Secession of Quebec serves 

as a valuable guidepost in this respect. In the present matter, the Supreme Court of Canada 

rendered a decision wherein it determined that the requisite threshold for the occurrence of a 

secession of this nature had not been satisfied1195. The court's rationale was predicated upon the 

premise that it would be implausible to assert that the inhabitants of Quebec were being 

deprived of their ability to engage with the government, given that they had frequently occupied 

significant positions within the federal government1196. Furthermore, the court determined that 

there was no evidence to suggest that Quebecers were being subjected to assaults on their 

existence or integrity, or any other infringements upon their rights1197. In its deliberations, the 

Court arrived at the determination that the persistent inability to achieve consensus regarding 

modifications to the Constitution, though a subject of apprehension, does not rise to the level 

of negating the right to self-determination1198. 

The Canadian line of reasoning can be equally extended to the European Union's 

association with the United Kingdom1199. The Union's establishment is predicated not only on 

the principles of conferral and subsidiarity, but also on the recognition, as emphasized in the 

German Constitutional Court's Lisbon judgment, that the EU Treaty framework explicitly 

requires the observance of national constitutional identity as stipulated in Article 4.2 thereof1200. 

Furthermore, it is important to note that while narratives emphasizing domination or the 

reclamation of control were prominent in the discourses surrounding Brexit, it is crucial to 

acknowledge that the United Kingdom, since its accession to the European Union, has actively 

engaged and collaborated with EU institutions1201. 

It is also worth noting that the United Kingdom's distinctive treatment within 

the EU surpassed the customary provisions granted to other member states1202. This divergence 

is evident in various aspects, such as the inclusion of social rights in the Maastricht Treaty, the 
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establishment of the euro and Schengen zones, deeper integration in matters of justice and home 

affairs, and the EU Charter of Fundamental Rights1203. Therefore, it is to be understood that 

although the United Kingdom expressed its dissent towards a concept of ‘ever closer Union’ 

predicated upon heightened non-economic collaboration and limited safeguards for social 

rights, as articulated in Margaret Thatcher's ‘Bruges Speech’ on the 20 September 1988, such 

disagreement does not possess the requisite magnitude to constitute a violation of the principle 

of internal accommodation of self-determination1204. The proposition is predicated not solely 

upon the inherent impracticability of secession from the European Union in accordance with 

established principles of international law, owing to the constitutional framework of the Union 

as a non-state entity1205. In this regard, it is interesting to keep in mind how the legislative 

procedure of the European Union has changed over time, going from a system that demanded 

unanimity among Member States to one that permits qualified majority vote in many policy 

areas1206. This progression is a result of the EU's membership expansion and increased 

complexity of its decision-making processes1207. The Single European Act of 1986, in 

particular, marked a crucial turning point in the development of the EU's decision-making 

procedure by introducing the idea of ‘qualified majority voting’ for several policy areas1208. 

Later, other significant developments in this area were included in the Maastricht Treaty of 

1993, the Treaty of Nice of 2001, and the Lisbon Treaty of 20091209. The EU's decision-making 

procedure has been streamlined and made more effective with a larger number of member states 

thanks to the progressive shift to qualified majority voting1210. However, there are still several 

sensitive subjects that call for unanimous agreement among the member nations, including 

taxation, foreign policy, and constitutional questions1211. Overall, as the EU has expanded and 

faced new problems, the legislative process has evolved to meet the requirement for efficiency 

and flexibility1212. It is further premised upon the UK's inability to assert, with justifiable 

conviction, that its integrity, continued existence, or the fundamental entitlements of its 

citizenry were disregarded or inadequately addressed1213. 

Upon careful examination, it becomes more evident that the rationale behind the 
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decision to withdraw from the European Union bears resemblances to the act of secession from 

a sovereign state1214. One salient feature that appears to bring the Brexit case into closer 

proximity with secession is the fact that both Brexit and the prototypical manifestation of 

secession transpire within the realm of ‘troubled membership’1215. Also, if we focus on cases 

of secession happening within member States of the EU, such reconfiguration happens in the 

EU, like in the case of Brexit1216. 

In the context of a State's departure from the Union, with specific emphasis on 

customary modes of secession within European Union Member States, it is noteworthy that the 

former is often a response to the Union, whereas the latter typically proceeds under the 

assumption of maintaining membership within the EU1217. These cases serve as exemplars of 

events aimed at accommodating the requests that come from territories and/or states part 

broader ‘unions’1218, employing mechanisms such as derogations within the European Union 

or devolution in the context of ‘multiregional’ states like Spain1219. Unfortunately, these efforts 

failed to produce lasting results that successfully satisfied all parties involved1220 and, 

consequently, the unsatisfied constituencies find solace in the emergence of the most radical 

exit option, which gains credibility and even acquires inherent value1221. Within the context of 

the European Union, it is observed that mechanisms pertaining to partial exits have been 

employed to address and mitigate tensions that arise within the membership1222. These 

mechanisms include voluntary participation, such as enhanced cooperation, as well as 

derogations and policy exceptions, with as primary purpose to alleviate the tensions and foster 

a harmonious environment within the Union. At the jurisdictional level, it is noteworthy to 

observe that various manifestations of devolution, as witnessed in nations like Spain, have 

experienced a substantial augmentation in the realm of self-governance1223. However, it is 

imperative to acknowledge that certain entities continue to perceive these manifestations as 

inadequate, thereby pursuing the radical alternative of secession, commonly referred to as 
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independence1224. In this context, it may be mentioned that it was widely anticipated during the 

1980s and 1990s that the augmented engagement of various regions within the EU1225 would 

serve as a limiting factor on the pursuit of independence aspirations1226. 

At this point, It may be recalled that those advocating for secession from the European 

Union or independence from a specific Member State have both voiced their displeasure with 

the body or organization, claiming their expectations have not been met1227. Consequently, they 

have expressed a preference for an alternative circumstance, presently undisclosed, that lies 

beyond the confines of the Union or the state in question, as opposed to the existing state of 

affairs1228. Notably, in both instances, these individuals endeavour to maintain certain aspects, 

either in part or in their whole, of the pre-existing situation, including but not limited to market 

accessibility and the legal standing of being a citizen. In the context of secessionist territories, 

proponents of independence commonly concur in positing that the pursuit of such statehood is 

only justifiable if accompanied by the preservation of complete European Union 

membership1229. In the matter of withdrawal, the involved parties are confronted with a 

considerably intricate terrain, as the spectrum of potential future circumstances1230 is notably 

extensive, thereby engendering a prevailing state of uncertainty regarding the ultimate 

resolution1231.Particularly, in case of a favourable outcome in balancing the incurred expenses 

and advantages of maintaining or severing ties with the Union, both procedures assume 

significance as viable substitutes for membership1232. Notwithstanding, it may be erroneous to 

construe these endeavours as solely instrumental computations1233. Considering the matter at 

hand, it can be argued that secession and withdrawal, to a certain degree, signify a deficiency 

in the rationalist endeavour of establishing a shared political entity based on deliberate decision-

making and the will to do so1234. Moreover, this deficiency is further exemplified by the rational 
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construction of bonds of loyalty, reciprocal regard, and confidence. In the pursuit of 

independence in the secessionist process in Catalonia and in other cases, it is evident that 

the identity has assumed a significant role, superseding pragmatic utilitarian and rational 

considerations1235. 

Notably, the occurrence of Brexit provides validation to those individuals who had 

previously cautioned about the advent of the post-functionalist stage of European 

integration1236. This stage is characterized by the termination of the permissive consensus 

surrounding European integration, as well as its subsequent politicization within domestic 

electoral procedures1237. While decisions to withdraw or secede may be influenced by a 

combination of ontological and instrumental factors, this project primarily focuses on the 

former, examining the perceived limitations in constructing political projects that can 

effectively meet the demands and expectations associated with increased interdependence1238. 

The circumstance signifies a circumscribed deficiency in rational-instrumental endeavours, 

concomitant with the corollary observation that the insufficiency of pre-political constituents 

within communities appears to endanger their durability and, more recently, their attainment to 

objectives1239.  

In the cases of a secession within a Member State and of a withdrawal from the EU, 

both procedures pertain to the European Union; however, it is worth noting that the European 

Union predominantly assumes a passive role, acting as a bystander1240. This neutral stance 

arises from the confluence of applicable regulations and pragmatic considerations. The parties 

engaged in secession and withdrawal events assert that the Union should refrain from 

intervening. From a legal perspective, it is imperative to acknowledge that withdrawal, in its 

essence, represents an unequivocally unilateral event wherein the European Union assumes no 

participatory role in the affirmation of said entitlement1241. Nevertheless, it is imperative to 

acknowledge that the European Union maintains a robust and formidable role with regards to 

the negotiation of the withdrawal settlement1242. Regarding the matter of secession, the concept 
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of EU neutrality arises from the absence of explicit provisions within the treaties1243. Also, there 

was a tacit stance that its authorities predominantly upheld during the proceedings concerning, 

specifically, Catalonia1244. The ramifications of decisions pertaining to secession from a 

Member State or withdrawal from the Union extend beyond the immediate purview of the 

decision-makers, thereby warranting an inquiry into the appropriateness of endowing the 

European Union with a more overt role in such matters1245. In accordance with the Treaties, it 

is imperative that the processes adhere to certain inherent conditions, notwithstanding the 

absence of explicit provisions mandating such requirements. These conditions encompass the 

utmost regard for the Rule of Law and the fundamental tenets enshrined within the 

constitution1246. 

At this juncture, it can be highlighted how the process of materializing the act of 

withdrawal subsequent to the June 2016 referendum in the United Kingdom necessitates a 

contemplation of an indeterminate and uncharted circumstance, wherein the European Union 

finds itself inadequately equipped1247. In light of the procedural mechanisms outlined in Article 

50, the pertinent inquiry arises as to the appropriate stance the European Union ought to adopt 

vis-à-vis a member state seeking withdrawal1248. Another question that arises is also whether 

this inquiry pertains solely to the realm of law, specifically the rigorous construal of Article 

501249. In light of the dearth of unequivocally established principles and guidelines, it is beyond 

dispute that the outcome shall be determined by the rationale of bargaining and negotiation, 

thereby indirectly influencing the principles that the European Union must espouse in this 

particular circumstance1250. 

This analysis has elucidated the intricate interplay between Brexit and secession, 

thereby illuminating the parallels that exist between Brexit and conventional instances of 

secession1251. The aforementioned resemblances serve to substantiate the proposition positing 

that Brexit constitutes an instance of secession, albeit not one that adheres strictly to established 

canonical norms. Brexit cannot of course be mentioned as a secessionist example usually used 
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to explain the phenomenon but can be considered as an expression of the extremely wide 

phenomenon of secession.  

3.3 Comparing Brexit with other cases of State secession. 

At this point of the research, in order to support the thesis that affirms that Brexit is an 

instance of secession, a comparison between Brexit and the cases previously analysed in the 

present work may be helpful. Indeed, a comparison between Brexit and the secessionist 

attempts of Quebec first and Catalonia later will be made. Later, a comparison between two 

cases of successful secessions, the ones of Brexit and Kosovo, will be completed. Lastly, the 

distinctive features of Brexit as an example of secession will be exposed.   

3.3.1 Differences and similarities with the secessionist attempt of Quebec. 

The secessionist attempt of Quebec is an example of secession of primary importance, 

as it can be seen as an influencing event for other secessionist attempts. Indeed, the Quebec 

secessionist history, with specifically the Reference re secession of Quebec decision, is a model 

and an element of analysis for better understanding Brexit as a secessionist attempt. These two 

examples can be compared.  

The first difference that can be found between Brexit and the secessionist attempt of 

Quebec and, in general, between Brexit and any other forms of ‘typical’ secession, is the fact 

that the case of Quebec represents the ‘standard’ example of secessionist attempt1252: Quebec 

is a portion of a State with its own cultural identity that tried to secede from the State of which 

it is part, Canada. On the other side, Brexit is an unusual example of secession1253. However, 

the experiences of Canada and EU and the secessionist attempt of Quebec and Brexit have 

elements in common.  

Firstly, the ‘environments’ characterizing the two experiences might be compared. Even 

if the majority of the literature disagrees, some authors affirm that Canada and European Union 

have in common the mode of government: that of a federation1254. Indeed, the very nature of 

European Union is a subject of debate: while EU was born as an international organisation with 

a regional identity, it developed as an entity that is more than this1255. It possesses features of a 

State, of a federation, of a confederation and of an international organisation1256. For this reason, 
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nowadays it is mostly defined as an entity sui generis, but it should not be forgotten that some 

believe, especially in the past, that the experience of EU developed as having characteristics 

similar to those of a federation1257. Even though one might disagree on the idea that the EU is 

a federation (and it is not, at least formally) it cannot be neglected that the sui generis entity 

possesses characteristics proper of a federation, which make the case of Quebec and that of 

Brexit similar. 

First of all, the EU possesses supranational institutions, like the European Commission, 

the Parliament or the European Court of Justice, which have the authority to propose and 

implement laws, representing the interests of the Union as a whole1258. Similarly, federations 

have central institutions that hold authority over certain matters1259. Moreover, in the case of 

Canada, it could be affirmed that the absence of local constitutions at the province level makes 

the power of central authorities even stronger1260. Also, both federations and the EU have a 

shared sovereignty.  On these matters, it can be affirmed that both Quebec and UK developed 

secessionist trends because they did not want to comply to the actions of their respective central 

authorities and wanted to possess a greater power, reducing or eliminating the shared 

sovereignty. This is shown by the two secessionist referendums -with negative outcome- that 

were proposed in Quebec and by the always present tendency of the British governors to oppose 

a stronger ‘politicization’ of the EU.  

Other characteristics that make the EU and Canada similar in their modes of government 

are the presence, in the EU, of a single market and customs union, an economic integration that 

resembles that of federations, the common policies of the EU in various areas which are similar 

to how federal systems might establish common policies in the federated states and the fact that 

there is a EU citizenship that is common to all the citizens of the member states, as similarly 

happens in federation1261. Other characteristics are shared between the two, but several elements 

distinguish the EU from a federal state, first and foremostly the absence, in the EU, of a central 

government holding significant powers and authority over smaller constituent states or regions, 

something possessed by federations’ central powers1262.  

Focusing on the events that succeeded and the elements proper of the two experiences, 

differences and similarities can be found.  
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A first element that is present in the secessionist attempt of Quebec and that cannot be 

found in the British case is the linguistic aspect. Surely, the language played a primary role in 

the development of secessionist tendencies in Quebec1263. In fact, French is the official language 

of Quebec and, for years, the theme of developing a bilingual environment in the entire Canada 

and protect this linguistic identity was a subject of debate1264. On the other side, this was not an 

element characterising the Brexit case, as English is still nowadays one of the official and 

working languages of the EU1265. However, cultural reasons for seceding from the EU have 

been the subject of ‘pro-leaving’ discourses during the Brexit campaign1266. 

In both cases, secessionist tendencies have always been present, but developed strongly 

with the passing of time. The difference here is that, while the Quebecer pro-independence 

movement was most successful between the late ‘90s and the early 2000s, being nowadays quite 

weak1267, the Brexit withdrawal campaign had serious support only recently, as before the idea 

of UK leaving the EU seemed impossible to believe1268. Also, in both cases, attempts to reduce 

the separatists’ spirits were made by conceding elements of independence, with weak results. 

Of course, the most evident difference is the fact that, while Quebec is still part of 

Canada and, indeed, its secessionist attempts failed, the UK succeeded in leaving the EU. 

However, the Quebec attempt had as a reaction a very famous decision made by the Supreme 

Court of Canada in 1998 that permits to also make a stronger comparison between the 

approaches to secession of Canada and European Union.  

As already mentioned, while the European Union does not possess a real Constitution, 

like every State does, it possesses Treaties regulating its nature and functioning1269. One of the 

main Treaties of the EU is the Treaty on European Union that possesses an article regarding the 

withdrawal of a Member State from the EU1270. This is article 50 TEU, which affirms that ‘any 

Member State may decide to withdraw from the Union in accordance with its own constitutional 

requirements’1271. This is an article that resembles the secessionist clauses that can be found in 

some constitutions1272. The Canadian constitution, instead, does not contain, neither directly 
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nor implicitly, any provision about secession. Indeed, the constitution does not refer to the 

possibility of a territorial separation and it does neither forbid nor allow secession, and this is 

also one of the reasons why, when Quebec tried to secede from Canada, the Governor in Council 

of Canada referred to the Supreme Court1273. However, to solve the question regarding the 

possibility of Quebec to legitimately secede, it was asked to the Supreme Court of Canada: 

‘under the Constitution of Canada, can the National Assembly, legislature or government of 

Quebec effect the secession of Quebec from Canada unilaterally?’1274. Here, the answer of the 

Court is of interest, as Canada’s Supreme Court endorsed the possibility to allow a right to 

secede, making the Canadian order one that decided to be ‘fluid’ in treating secession1275. 

Indeed, the Court, while stating that there is no right, under Canadian or international law, for 

a province to unilaterally secede from Canada, also affirmed that the federal government and 

other provinces would have an obligation to engage in good faith to resolve the possible 

consequences of a clear majority of Quebecers voting in favour of separation1276. This 

negotiation would aim to achieve a constitutional amendment that reflects the interests of all 

parties involved. This is a conclusion that shares similarities but also has differences with the 

solution found within the European Union.  

Indeed, the Canadian Supreme Court, while someway allowing secession, like happens 

in the EU, also emphasized the importance of permitting only a negotiated secession, not a 

unilateral one1277. This is something that is not in common with the Brexit case. Actually, article 

50(1) affirms that ‘A Member State which decides to withdraw shall notify the European 

Council of its intention. In the light of the guidelines provided by the European Council, the 

Union shall negotiate and conclude an agreement with that State, setting out the arrangements 

for its withdrawal, taking account of the framework for its future relationship with the Union. 

That agreement shall be negotiated in accordance with Article 218(3) of the Treaty on the 

Functioning of the European Union (…)’1278, affirming the necessity of a negotiation between 

the parties of the leaving conditions. However, while the process itself involves negotiations 

and agreements with the EU, the decision to withdraw is unilateral and within the sovereignty 

of the member state initiating the withdrawal1279. Also, another characteristic that differentiates 

the two processes is that article 50 later affirms, in paragraph 3, that: ‘the Treaties shall cease 

to apply to the State in question from the date of entry into force of the withdrawal agreement 
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or, failing that, two years after the notification referred to in paragraph 2, unless the European 

Council, in agreement with the Member State concerned, unanimously decides to extend this 

period’1280. This means that, while an agreement on the conditions of withdrawal is expected, 

the Member State, if an agreement on the conditions of withdrawal is not reached within two 

years of the formal activation of the procedure, may withdraw unilaterally even in the absence 

of the same, and that unilateral withdrawal can be avoided, with the consent of both parties, 

through an extension of the negotiation period of two years1281. Contrary to the EU, the 

Canadian approach explicitly affirms how the unilateral secession is not permitted1282.  

Indeed, some elements of the two secessionist cases can be compared and found similar, 

while others differ completely. However, a comparison like this shows how Brexit does not 

differ much from a case, that of Quebec, considered by many as the prototypical model for 

asymmetric and secessionist dynamics1283. 

3.3.2 A comparison with the secessionist trends in Catalonia. 

Catalonia is the second case study used in the present work to analyse Brexit as an 

instance of secession. Catalonia is a fraction of Spain, from which it wanted to separate. A 

comparison between the secessionist attempt of Catalonia and Brexit will be made in the 

following lines. 

The first, and most evident, difference between the case of Catalonia and Brexit is that 

Catalonia failed in seceding from Spain1284. However, Catalonia is the only example in this 

work of a secessionist attempt that happened in a State member of the EU, and this makes the 

two cases even closer. Indeed, a strong difference between the two cases can be found in the 

fact that, while Brexit aimed at seeing the UK leave the EU to grant full independence, Catalan 

movements of independence always assumed that secession from Spain could only make sense 

if Catalonia could retain full EU membership1285. This subject was debated in European Union 

and was affirmed that a territorial portion leaving a Member State and wanting to be part of the 

EU had to follow the same procedure as any other State seeking for EU membership1286.  

Identity appears to have been crucial in Catalonia's fight for independence1287. This is 
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something that the case of Catalonia shares with Brexit, as concerns of sizable portions of the 

population who felt excluded from society appear to have been a major factor in the 2016 

referendum's outcome favouring the "leave" option1288.  

The two cases are also characterized by having both seen a referendum giving a result 

in favour of secession. However, the referendum held in the UK was legitimate and had a 

consultative character1289, while the one of Catalonia was carried out with dubious legal 

value1290. Here, the main difference that can be found is the reaction to such referendums.  

Both caused a stir, with results that were not expected, but, while the Brexit referendum 

was followed by discussions on the steps to follow to achieve the exit of UK from the EU, in 

the case of Catalonia there was never the intension in Spanish authorities to allow or even 

negotiate a secession1291. This is primarily because Spain’s constitution contains a provision 

that prohibits secession: according to Article 2 of the Constitution, ‘the Constitution is based 

on the indissoluble unity of the Spanish Nation, the common and indivisible country of all the 

Spaniards’1292. By contrast, the TEU allows the withdrawal of a State from the EU in article 

501293. 

What is also apparent is that, in the case of Brexit, the EU had little influence over the 

choice to leave of UK, whereas, in the case of Catalonia's secessionist attempt, unilaterality was 

simply not permitted by law1294.  

The EU is involved in each of these processes, although it generally plays a passive, 

bystander role1295. The participants in the secession procedures for Catalonia and Brexit insist 

that the Union refrain from interfering1296. This neutral stance is the result of the rules that are 

in place as well as the practical issues at stake1297. The right to withdraw in the Brexit case is 

asserted in a fully unilateral manner, with no involvement from the EU1298. The EU does, 

however, still hold a significant negotiating advantage in the exit agreement1299. For the case of 

Catalonia, EU neutrality refers to the mostly passive stance that its authorities took toward the 
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procedures1300. 

As already mentioned, the Catalan secessionist attempt caused turbulences in Spain and 

specifically in Catalonia but ended without successful results for the supporters of the 

secessionist cause1301. Indeed, even if the independence of Catalonia was declared (with 

reserve1302) by the leader of the pro-independence movement Puigdemont on 10 October 2016, 

shortly after, on 8 November, with judgment No. 124/2017, the Constitutional Tribunal 

declared Law 20/2017, that regarded the transition from autonomous community to State of 

Catalonia, unconstitutional1303. Indeed, no major changes were applied to the Spanish situation 

and there have been several attempts to obtain the imprisonment of Carles Puigdemont i 

Casamajó, the main actor of the last events in the Catalan secessionist process, who escaped 

from Spain. This is something that was not caused by Brexit, as Brexit happened in a lawful 

manner, even if it caused disorders in and outside the UK1304.  

As the analysis shows, while some aspects of the two separatist situations can be 

compared and determined to be similar, others are wholly different. The two cases have surely 

had completely different endings, but some similarities can strengthen the thesis that affirms 

the affiliation of Brexit to secessionist instances.  

3.3.3 Brexit and the Kosovar secession compared. 

The secession of Kosovo from Serbia is an extremely peculiar case of secession, like 

Brexit.  

The first peculiarity of the Kosovar secession, an element that is in common with Brexit, 

is that the secession of Kosovo had a positive outcome1305. Indeed, the state of Kosovo exists 

since 17 February 20081306, even if it is not recognized globally1307. However, the means used 

to achieve independence in the two cases are very different. Indeed, Kosovo is the only 

example, among the cases under study, that did not resort to a popular referendum to achieve 

secession. Actually, Kosovar independence came after a Unilateral Declaration of 
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Independence announced by the Assembly of Kosovo1308, while Brexit process was activated 

by the results of the 2016 popular referendum1309.  

Also, the state of Kosovo can be said to be the result of a continuous secessionist 

process1310, a unique historical characteristic of this case in the present work. However, Brexit 

has been said to possibly be the catalyst event causing a succeeding of secessionist attempts in 

the United Kingdom1311. 

Furthermore, a last important peculiarity of the Kosovar case, that can somehow be 

found also in the British secession case, is that the Kosovar independence had very strong 

international aspects and has also obtained the legitimation by the international community, 

something that was not obtained by the Quebecoise and the Catalonian instances1312. Indeed, 

even if there were, and still are, different opinions about the real possible outcomes of Brexit 

and its consequences, the international community has never posed any objection about its 

legitimacy1313. However, it should not be forgotten that the two cases are very different and see 

two different approaches to secession.  

Indeed, while withdrawal from the EU is legitimated by article 501314, the Serbian 

constitution of 2006 is more cautious on the subject. This last document contains a provision 

about state integrity in article 8, which affirms that ‘the territory of the Republic of Serbia is 

inseparable and indivisible. The border of the Republic of Serbia is inviolable and may be 

altered in a procedure to amend the Constitution’1315. This article seems to allow secession in 

certain circumstances1316. However, here secession is in practice much difficult to happen if the 

procedure affirmed by the constitution is followed, as amending the constitution is a complex 

procedure. Actually, it can be affirmed that, even if the Kosovar secession from Serbia 

happened, its secession is not recognized by Serbia as legal, as the Kosovar secession did not 
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happen following an amendment of the Serbian constitution1317. This is why it is often said that 

what really distinguishes the case of Kosovo is the reaction of the international community to 

the secession of this population. In fact, the secession of Kosovo can be defined as a secession 

justified by and perpetrated through international law. On the other hand, the secession of UK 

was regulated and legitimated by European law, considered by some as a particular form of 

international law, but article 50 itself affirms the role played by the internal constitutional law 

of the seceding State, that is not ignored1318. Surely, an element that the Kosovar separation 

from Serbia shares with Brexit is that it represents a secession, which is strongly discouraged 

by conventional international law, that was largely peaceful1319.  

Both cases show elements that are typical of secession, but also extremely peculiar 

characteristics. The fact that the creation of Kosovo belongs to the category of secessionist 

instances was never a subject of debate in the literature. Certainly, this absence of debate comes 

from the fact that Kosovo was in the past part of another State from which it separated, so it 

can be said to be a ‘typical’ secessionist case from this point of view. However, this character 

is only apparent, as the analysis of the case shows several elements that strongly differentiate 

the Kosovar secession from any other instance of secession. This shows how the category of 

secession is extremely broad and can contain phenomena that are show very different features.  

3.3.4 The distinctive features of Brexit from other cases of secession. 

At this point of the research, the distinctive features of Brexit from the other cases of 

secession under analysis can be stressed. 

First and foremostly, Brexit is a unique case of secession because it does not represent 

the ‘typical’ instance of secession, where a territorial portion decides to become independent 

from a State of which it is part. Contrarily, the UK, even before Brexit, has always been an 

independent State1320. What the UK obtained by leaving the European Union is getting back its 

full sovereignty that it previously decided to partially develop to this sui generis entity that is 

the EU1321. 

Furthermore, Brexit is the only case of secession in this analysis that obtained a 

successful result following a lawful referendum and it is also the only case here, even if not in 

general, of a secession that is completely legitimated by the belonging entity’s internal law.  
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Another characteristic that distinguishes Brexit from the other cases of secession, at least 

the ones within the Member States of the EU, is that the goal of Brexit was to leave the EU, 

while a common factor to all the secessionist attempts within the Member States of the EU is 

for the seceding territories to obtain the EU membership once become independent States1322.  

Also, a trait proper of Brexit is that Brexit did cause tensions in the country, particularly 

between the political parties, causing the resignation of numerous Prime Ministers in those 

years1323, but the legitimacy of Brexit was never debated, neither at the internal nor at the 

international level1324. Like other cases of secession, it was conducted peacefully1325.  

These characteristics that distinguish Brexit from other cases of secession show its 

uniqueness. In fact, it should be remembered that the events of Brexit are unique not just in the 

category of secessionist events but also in the history of European Union1326. However, 

elements of similarity with other instances of secession confirm that, while Brexit cannot be 

considered as the ‘typical’ example of secession, secession is a broad category that can include 

several events. For this reason, Brexit can be defined as a ‘peculiar’ example of secession and 

secession itself can be outlined as a phenomenon that is developing, including different 

instances. 
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Conclusion. 

At the end of this work, it is possible to propose below a series of concluding reflections. 

First, what seems convenient to highlight is the necessity for the doctrine and the society to stop 

treating secession as a constitutional taboo1327, like in the past. Indeed, secession is 

contemporary reality, being a phenomenon characterising several States and entities around the 

world, and it must be treated as such. Also, history has shown how treating secession as a taboo 

and as something never permitted did not help stopping secessionist violence1328. Instead, 

allowing secession in particular cases and treating it as the phenomenon it is, could help 

normalise situations that would otherwise cause tensions. Indeed, while being aware that 

secession is a matter that must be treated by each State’s public law, it might be desirable for 

the international community to develop a ‘standard’ approach to secession, to be introduced in 

domestic public law systems. This would be believed by some as being an act encouraging 

separation, but it could instead be a reason for a more peaceful dialogue between the parties 

interested by differences within a single State that could cause turbulences.  

In addition, it comes to the reader’s attention the fact that, while each instance of 

secession is unique, some features are common to most of them. This characteristic seems to 

endorse the thesis according to which secession is an extremely wide phenomenon, 

comprehending events that can also be very different but that share some elements. This 

approach certainly helps affirming that Brexit is a case of secession. Surely, when saying that 

this is an instance of secession, it is also necessary to specify that the British ‘divorce’ from 

European Union is not the ‘typical’ example of secession. Nevertheless, affirming that this is a 

peculiar case of secession can resolve a question about the nature of Brexit, a complex 

phenomenon that is difficult to categorize as a case of ‘simple’ treaty withdrawal or something 

else, also because of the extreme unicity of European Union, a reality that shares characteristics 

with many experiences but that can be defined as a sui generis entity.  

Surely, treating Brexit as an instance of secession would help stopping the reading of 

secession as a taboo1329, as the withdrawal from European Union is permitted without particular 

conditions to be satisfied by the Member States. The fact that European Union has always 

implicitly allowed separations of Member States from the Union and that the Treaty on 

European Union introduced an article that does it explicitly since 2009, but that in more than 

ten years only the UK (that has, by the way, always had a particular relationship with the EU) 

activated it, also responds to the perplexity of some about the introduction of a secessionist 

 
1327 Susanna Mancini, ‘Costituzionalismo, federalismo e secessione’ (2014) 4 Istituzioni del federalismo 779, 784. 
1328 Ibidem.  
1329 Ibidem.  
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clause in constitutions as a trigger for separations. European Union and Brexit could indeed 

serve as a model for other States of the world in the treatment of secession. This idea is 

strengthened by a data shown by the three cases under analysis: none of these States’ 

constitutions explicitly allow a smooth secession, but this did not stop their territorial portions 

to try to secede.  

To make a recap and conclude, the work showed that Brexit can be considered a peculiar 

case of secession, that shares similarities but also has differences with other instances. However, 

Brexit and the approach of European Union to secession can be a model for the world and the 

future cases of secession, that are inevitable. Indeed, treating this phenomenon as a taboo1330 

will not help stopping separatist attempts, but could even worsen the already challenging 

situation. 

  

 
1330 Ibidem. 
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