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Introduction 
 
This study aims to examine the protection of the human right to education for 
refugees, with a case study on Syrian refugees in Turkey. To fully comprehend 
the topic, it has been necessary to initially scrutinize the existing international 
legal framework concerning both the human right to education and 
international migration. With this foundation established, the research then 
narrowed its focus to the international legal instruments addressing refugees' 
right to education. The research seeks to confront the existing international 
legislation with the numerous challenges that refugees encounter in accessing 
their right to education. These obstacles emerge not solely from the 
requirement for implementation within national laws but also from the 
imperative to adapt to diverse country contexts. The entirety of this analysis 
has played a pivotal role in delving into the selected case study—the plight of 
Syrian refugees in Turkey. 
 
The first chapter will explain that education, considered a fundamental human 
right recognized by international human rights law, entails several key 
principles. Firstly, its universal nature ensures that the right to education is 
legally safeguarded for all individuals, devoid of any form of discrimination. 
Secondly, it imposes upon states the duty to uphold, honor, and fulfill this 
right to education. Finally, it underscores the existence of mechanisms 
through which states can be held accountable for any breaches or denials of 
the right to education. 
 
The analysis stems from the investigation of the most relevant international 
legal instruments. The Universal Declaration on Human Rights, established in 
1948, articulates in Article 26 that everyone has the right to education. 
Subsequently, this right has gained broad recognition and elaboration through 
various international normative instruments crafted by the United Nations. 
These include the International Covenant on Economic, Social and Cultural 
Rights (ICESCR), the Convention on the Rights of the Child (CRC), and the 
UNESCO Convention against Discrimination in Education (CADE). 
 
The entitlement to education has further been reiterated in International 
Treaties addressing distinct segments of the population such as women and 
girls, persons with disabilities, migrants, refugees, and Indigenous Peoples, 
among others, as well as in specific contexts like education amidst armed 
conflicts. Notably, this study will present the Convention on the Rights of 
Persons with Disabilities (CRPD), the International Convention on the 
Elimination of All Forms of Racial Discrimination (ICERD), the Convention 
on the Elimination of All Forms of Discrimination against Women (CEDAW), 
and the International Convention on the Protection of the Rights of All 
Migrant Workers and Members of Their Families (ICRMW).  Additionally, it 
has been integrated into numerous regional treaties and entrenched as a 
fundamental right in the majority of national constitutions. 
 
The right to education serves as a cornerstone benefiting both individuals and 
society at large. Integral to human, social, and economic progress, it stands as 
a crucial component in attaining enduring peace and sustainable development. 
Serving as a potent instrument, education facilitates the realization of 
individual potential, upholding human dignity, and fostering both personal 
and communal welfare. In essence, it operates as an empowerment right, 
elevating marginalized communities from poverty, serving as an 
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indispensable vehicle for the fulfillment of other rights, and fostering the 
holistic development of the human persona. 
 
The second chapter comprises two primary sections: the initial segment offers 
a comprehensive examination of the evolutionary trajectory of international 
law concerning migration, with due regard to contemporary migration trends. 
This section delves into the historical development of legal frameworks 
governing migration, tracing their evolution to accommodate shifting patterns 
and dynamics within global migration flows. Through an analysis of recent 
migration patterns, it seeks to elucidate how international law has adapted and 
responded to the complexities and challenges posed by contemporary 
migration phenomena. The reasoning takes as its foundation the 1951 
Convention Relating the Status of Refugees and the definition of “Refugee” 
there provided in Article 1. Subsequently, it clarifies key migration terms 
invocating the relevant international legal instruments, such as the Convention 
on the Status of Stateless Persons and United Nations Guiding Principles on 
Internal Displacement. 
 
The subsequent section of the chapter is dedicated to refining the focus of the 
research onto international legal instruments that specifically address the 
human right to education for refugees, while also highlighting the persistent 
challenges that endure in this domain. This section delves into a detailed 
examination of the various international legal frameworks and mechanisms 
established to safeguard refugees' right to education, scrutinizing their 
effectiveness and limitations. Additionally, it sheds light on the ongoing 
obstacles and hurdles that refugees encounter in accessing quality education, 
despite the existence of these legal instruments. Through a thorough 
exploration of these issues, this section aims to provide a comprehensive 
understanding of the complexities surrounding the realization of refugees' 
right to education within the realm of international law. 
 
Serving as both a protective shield and an empowering force, education equips 
refugees with the necessary knowledge and skills to lead purposeful, self-
reliant lives. By offering a pathway to employment and self-sufficiency, 
education paves the way for individuals to contribute meaningfully to society. 
Moreover, it plays a pivotal role in nurturing future generations, fostering the 
emergence of leaders, doctors, scientists, engineers, writers, historians, and 
advocates who will shape the course of tomorrow. 
 
Overall, the chapter endeavors to offer a comprehensive examination of the 
international legal framework safeguarding the right to education for refugees 
globally, encompassing the responsibilities of States and addressing 
prominent contemporary issues. It accentuates the pivotal role of education 
throughout all phases of the refugee situation, particularly emphasizing the 
importance of attention to the stabilization phase. This phase encompasses 
structural considerations involving the educational policies and legal 
frameworks of host states, as well as issues related to adaptation and 
integration. This framework emphasizes the necessity of implementing robust 
legal and policy frameworks that prohibit discrimination or exclusion based 
on any grounds while safeguarding fundamental rights. 
 
The international and regional instruments safeguarding the universal 
entitlement to education for all individuals, encompassing refugees and those 
in analogous circumstances, comprise several pivotal documents, analyzed in 
the second Chapter. Among these is the Universal Declaration of Human 
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Rights, which serves as the seminal global articulation of rights inherent to all 
human beings. Additionally, the framework encompasses the 1952 
Convention Relating the Status of Refugees, the International Covenant on 
Economic, Social and Cultural Rights, the Convention on the Rights of the 
Child, Convention relating to the status of Stateless Persons, Convention on 
the Protection of the Rights of All Migrant Workers and Members of their 
Families, the New York Declaration for Refugees and Migrants, the Global 
Compact for Safe, Orderly and Regular Migration, and specific UNESCO 
Recommendation.  
 
Exploring the international legal framework pertaining to this matter enables 
us to examine the corresponding national legal frameworks. The third and 
final chapter presents a case study focusing on safeguarding the Right to 
Education of Syrian Refugees in Turkey. The investigation operates on the 
premise that international legal standards need to be implemented within 
domestic settings and complemented where gaps exist. Recognizing that each 
nation faces distinct disruptions and crises, their respective legislations 
consequently differ. 
 
Contemporary international legal frameworks and United Nations priorities, 
enshrined in the 17 Sustainable Development Goals (SDGs), currently 
recognize the critical importance of ensuring the right to education for refugee 
children, notably with SDG number 4, highlighting its significance from the 
beginning of any humanitarian crisis. This right to education is considered 
essential not only in the early stages of the emergency but throughout the 
entire refugee situation. The situation of Syrian Refugees in Turkey 
epitomizes the clear necessity for integration policies. When a large influx of 
refugees seeks asylum in neighboring countries, the initial temporary measure 
is to house them in camps, as seen in Turkey. However, in order to promote 
integration, there is an immediate need to set up new educational institutions, 
hire educators, supply educational resources, and provide psychosocial 
support. 
 
The substantial influx of Syrian migrants into Turkey that started more thank 
13 years ago, prompted the nation to reassess its domestic laws to align with 
its international obligations. Turkey's case necessitates specific scrutiny as it 
highlights various significant aspects of this issue. To begin, despite Turkey 
is a signatory to the 1951 Convention and its Protocol, it imposed a 
geographical limitation on their application. This decision means that Turkey 
applies the Convention and its Protocol exclusively to individuals fleeing from 
Europe. Specifically, Article 1(3) of the 1967 Protocol allowed countries to 
express a specific declaration according to which they confine the refugee 
definition outlined in the 1951 Convention to individuals displaced by events 
within Europe. Consequently, migrants entering Turkey from Syria do not 
automatically activate Turkish obligations under the 1951 Convention.  
 
This geographical restriction underscores the nuanced approach taken by 
Turkey towards its refugee policy, aligning with its historical and geopolitical 
context. While Turkey's adherence to the Convention demonstrates its 
commitment to international refugee law, the imposition of a geographical 
limitation highlights the complexities of refugee management within specific 
regional dynamics. 
 
Moreover, Turkey's national asylum legislation before 2013 was unable to 
address the challenges posed by the influx of Syrian refugees into the country. 
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This legislative gap underscored the urgent need for comprehensive reforms 
to effectively manage and protect the rights of refugees within Turkey's 
borders.  
 
Therefore, the final chapter will offer an extensive examination of the legal 
framework in Turkey concerning international protection, as set forth by the 
2013 Law on Foreigners and International Protection (LFIP). Particularly 
noteworthy is the implementation of a "Temporary Protection" regime for 
Syrian migrants, initiated under Article 91 of LFIP and regulated by the 
Temporary Protection Regulation. Within this framework, the study will focus 
on the provisions aiming to safeguard the human right to education for 
Syrians. The Chapter will delve into the normative aspects of these provisions, 
their practical application, and the contemporary challenges they present.  
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1. Chapter 1: The human right to education 

 
The first chapter of this study embarks on an in-depth analysis of the 
fundamental human right to education. To begin with, it elucidates the 
definition of the term “education”, steering the discussion toward the 
consideration of whether education should be regarded as a means or a 
process. The exploration then progresses to delineate the key features of the 
human right to education. 

 
Starting from a comprehensive overview of the normative content inherent in 
the right to education, subsequent sections of the chapter delve into nuanced 
aspects. Noteworthy among these are dedicated segments addressing the 
overarching aims of education, the issues of discrimination and equality 
within educational spheres, and the protection of marginalized groups. This 
examination relies on the scrutiny of some of the United Nations’ core human 
rights treaties that hold relevance in safeguarding the right to education. 

 
The last sections of this chapter focus on monitoring mechanisms, with a 
particular emphasis on the United Nations’ monitoring mechanisms, Treaty 
Bodies and Charter-Based bodies. By undertaking this multifaceted 
exploration, the study aims to depict the layers surrounding the human right 
to education, providing a robust foundation for subsequent chapters. 
 

1.1 Definition of education 
 
The concept of education encompasses more than just the formal education 
received in schools. It includes the entire process of developing one’s moral, 
intellectual, and physical capabilities. Education can be focused on one single 
aspect; however, its fullest and most meaningful expression involves 
nurturing moral, intellectual, and physical facets. 

A definition of education can be deduced by examining the multitude of 
international instruments, articles, treatises, and national laws pertaining to the 
human right to education that have been formulated and published since 
World War I. A holistic approach is necessary to analyze these international 
instruments, taking into account treaties, international customs, general legal 
principles, cases, and soft law derived from reports and documents of various 
intergovernmental and non-governmental organizations1. Domestic law, in the 
form of state laws and local ordinances, is also essential, given the variations 
in the application and implementation of the legal right to education among 
different states. The nuances at the local level contribute significantly to the 
overall landscape of education rights. However, despite the variety of human 
rights instruments, a clear and universally agreed-upon definition of education 
remains elusive2. The interpretations and nuances in these instruments may 
vary, leaving the concept of education open to diverse perspectives and 
contextual understandings. 

The Oxford Living Dictionary (OLD) defines education as: “the process of 
receiving or giving systematic instruction, especially at a school or 
university”. This definition recognizes education as a process. A similar 

 
1 JOOTAEK (2020).  
2 Ibid. 
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connotation has been expressed in the decision of the European Court of 
Human Rights (ECtHR) in Campbell and Cosans v. United Kingdom, where 
education has been described as referable to “the whole process whereby, in 
any society, adults” endeavor to transmit their beliefs, culture and other values 
to the young3. In this regard, emerges the distinction between education and 
instruction, which refers in particular to the transmission of knowledge and to 
intellectual development. Furthermore, according to Article 26 of the 
Universal Declaration of Human Rights, education is viewed as a process that 
leads to specific outcomes and goals, such as the development of personality, 
capabilities, and dignity4. Differently, the US Supreme Court in Brown v. 
Board of Education defined education as a means, specifying that education 
is “a principal instrument in awakening the child to cultural values, in 
preparing him for later professional training, […] in helping him to adjust 
normally to his environment, and in enabling a child to succeed in life”5. 

Whether education is considered a process or a means, these definitions agree 
on the fact that education encompasses lifelong learning that occurs in both 
formal and non-formal environments, including informal learning.  

Formal education “is institutionalized, […] through public organizations and 
recognized private bodies and constitutes the formal education system of a 
country. Formal education programs are thus recognized as such by the 
relevant national education or equivalent authorities”6.  

Non-formal education is “institutionalized, intentional, and planned by an 
education provider. The defining characteristic of non-formal education is that 
it is an addition, alternative, and/or complement to formal education within 
the process of lifelong learning of individuals”7. Non-formal education varies 
based on national contexts and can encompass programs that address adult and 
youth literacy, provide education for out-of-school children, and offer training 
in life skills, work skills, and social or cultural development. It’s a flexible and 
adaptive approach to education that responds to diverse needs within a society. 

Informal learning consists of “intentional or deliberate, but not 
institutionalized, forms of learning. It is less organized and less structured than 
either formal or non-formal education. It may include learning activities that 
occur in the family, workplace, local community, and daily life, on a self-
directed, family-directed or socially directed basis”8. 

The continuous process of acquiring knowledge and skills extends beyond 
traditional classrooms and involves diverse experiences throughout one’s 
life9. The UNESCO Convention against Discrimination in Education (1960) 
provides a definition of education in Article 1(2) that confirms this statement: 
“[f]or the purposes of this Convention, the term ‘education’ refers to all types 

 
3 Judgment of the European Court of Human Rights, 25 February 1982, 7743/76, Campbell and 
Cosans c. the United Kingdom. 
4 Resolution of the United Nations General Assembly, 10 December 1948, 217 (III) A, 
Universal Declaration of Human Rights. 
5 Records of the Supreme Court of the United States, 17 May 1954, Record Group 267, 
Brown v. Board of Education of Topeka, Opinion. 
6 Report UNESCO and UNESCO Institute for Statistics (2012). 
7 Ibid., p. 11. 
8 Ibid., p. 122. 
9 Report UNESCO and Right to Education Initiative (2019: 24).  
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and levels of education, and includes access to education, the standard and 
quality of education, and the conditions under which it is given”10. 
Furthermore, the Committee on the Rights of the Child, in its Comment to 
Article 29 of the Convention on the Rights of the Child (1959), clarifies that 
despite the Convention refers to primary, secondary, vocational, and higher 
education, “[e]ducation […] goes far beyond formal schooling to embrace the 
broad range of life experiences and learning processes which enable children, 
individually and collectively, to develop their personalities, talents and 
abilities and to live a full and satisfying life within society”11. 

Moreover, education serves as a powerful tool in reducing inequalities and 
promoting gender equality. It empowers individuals to lead healthier and more 
sustainable lives, contributing to overall well-being. Education plays a crucial 
role in fostering tolerance among people, laying the foundation for more 
peaceful and harmonious societies. The ripple effects of education extend far 
beyond individual knowledge, influencing social dynamics and creating a 
positive impact on a global scale. At the current time, projections show that 
around 84 million children and young people will remain without access to 
education by 2030, and approximately 300 million students will lack essential 
numeracy and literacy skills12. This underscores the urgent need for action for 
improvements and investments in education. United Nations Sustainable 
Development Goal 4 aims to ensure free primary and secondary schooling for 
all by 2030, to offer equal access to affordable vocational training, eliminate 
gender and wealth disparities, and attain universal access to quality higher 
education13. 

1.2 Education as a human right 

Before the beginning of the twentieth century, education used to be a privilege 
reserved for specific social classes. The first example of legal provisions 
contemplating a nationwide education system can be traced back to the 
eighteenth century, when Frederick the Great implemented general school 
regulations in 1763, making education mandatory for both boys and girls aged 
5 to 13 or 14 years. During the early 19th century, in the wake of the 
Enlightenment, Germany and France initiated the development of public 
education systems, driven by a blend of national aspirations and ideology14. 
In contrast, countries like Great Britain and the United States, influenced by 
laissez-faire principles, took a more cautious approach before permitting 
government intervention in educational matters. Indeed, despite the first 
regulations on education established by the English Parliament appearing in 
1802 within acts of factory legislation (The Health and Morals of Apprentices 
Act), the requirement at stake often went unfulfilled. The Health and Morals 
of Apprentices Act mandated employers to provide apprentices with 
instruction in fundamental subjects like mathematics, writing, and reading. 
However, many employers were indifferent to providing such education15. 
Education was included in international law with the 1948 Universal 

 
10 UNESCO, 14 December 1960, CL/3933, Convention Against Discrimination in Education, 
Art. 1. 
11 UN Committee on the Rights of the Child (CRC), 17 April 2001, CRC/GC/2001/1, General 
comment No. 1 (2001) The aims of education, Article 29(1).  
12 Report United Nations Statistics Division (2023).  
13 Ibid. 
14 Encyclopaedia Britannica, Education during the Enlightenment. 
15 Ibid. 



13 
 

Declaration of Human Rights (UDHR), where the human right to education is 
specifically provided under Article 26. 

Before going into detail in the following sections, some essential features of 
the human right to education will be provided. Education as a human right is 
universal, a key priority, and crucial in the exercise of other human rights.  
 
Various institutions and actors share the responsibility for the right to 
education, but according to international law, states are the foremost duty-
bearers in ensuring this right. The human right to education is not dependent 
on political or charitable decisions16.  
 
The right to education is universal17 and extends to everyone, regardless of 
age, encompassing children, adolescents, youths, adults, and older 
individuals, without any form of discrimination18.  

 
Education is considered a key priority both nationally and internationally. 
Thus, the safeguard of the right to education cannot be easily eluded, and 
states are accountable for violations or deprivations.  
 
Education is a right multiplier, as it is necessary for the realization of social, 
cultural, economic, and political rights19. It is also described as an 
empowerment right, as it “is the primary vehicle by which economically and 
socially marginalized adults and children can lift themselves out of poverty 
and obtain the means to participate fully in their communities”20. 

The right to education displays elements of civil and political, economic, 
social, and cultural rights, as well as solidarity rights. Encompassing all three 
generations of human rights, it is often referred to as a "hybrid" right. This 
right includes traditional freedoms like ensuring that educational institutions 
do not promote biased or one-sided views, the right to establish private schools 
and academic freedom. Additionally, it involves the obligation of the state to 
establish and manage a comprehensive education system, through the 
provision of the necessary infrastructure and resources. The right to education 
serves as the foundation for human rights consciousness, it fosters 
enlightenment in civil and political matters, allows social and economic well-
being, and enables participation in cultural and political life21. 

The right to education has gained recognition as a fundamental human right 
and has been included in various human rights instruments across different 
contexts. The first chapter of this work will provide an analysis of the right to 
education, conducted through the study of the most relevant international 
instruments dealing with it: 

International Covenant on Civil and Political Rights (ICCPR),  

 
16 UN General Assembly, 20 November 1989, United Nations, Treaty Series, vol. 1577, p. 3, 
Convention on the Rights of the Child, Article 4(2). 
17 United Nations General Assembly, 16 December 1966, United Nations, Treaty Series, vol. 
993, p. 3, International Covenant on Economic, Social and Cultural Rights, Art. 13. 
18 Art. 29 UNCRC. 
19 UNESCO and Right to Education Initiative (2019). 
20 UN Committee on Economic, Social and Cultural Rights (CESCR), 8 December 1999, 
E/C.12/1999/10, General Comment No. 13: The Right to Education (Art. 13 of the Covenant). 
21 BEITER(2006: 37-43).  
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International Convention on the Protection of the Rights of All 
Migrant Workers and Members of Their Families,  

International Covenant on Economic, Social and Cultural Rights 
(ICESCR),  

Convention on the Rights of the Child (CRC),  

United Nations Educational, Scientific, and Cultural Organization 
(UNESCO)’s Convention Against Discrimination in Education,  

International Convention on the Elimination of All Forms of Racial 
Discrimination (ICERD),  

Convention on the Elimination of All Forms of Discrimination against 
Women (CEDAW),  

Convention on the Rights of Persons with Disabilities (CRPD),  

The Convention Relating to the Status of Refugees (1951 Refugee 
Convention). 

These instruments contribute to defining the different features of the right to 
education. Broadly, they address its universal nature, protect parents’ right to 
control the religious and moral education of their children and prohibit 
discrimination in terms of access to education, they ensure the standard and 
quality of education and the condition under which education is given, and 
they define it as a progressive right22. The following paragraphs will provide 
specific insights. 

According to the Committee on Economic, Social and Cultural Rights, 
“education in all its forms and at all levels shall exhibit the following 
interrelated and essential features: availability, accessibility, acceptability, 
adaptability”. 

 
1.2.1 The normative content of the right to education: 

available, accessible, acceptable, adaptable 

Before analyzing the international legal instruments dealing with the right to 
education, this paragraph will provide an overview of the normative content 
of the right to education, through the study of the 4-As of education: 
availability, accessibility, acceptability, and adaptability. The 4-A scheme has 
been developed starting from General Comment No. 13 of the Committee on 
Economic, Social, and Cultural Rights (CESCR), and it provides a common 
ground for all types and levels of education. According to this framework, the 
following sections will analyze the essential features of education.  

Availability: 

“Functioning educational institutions and programmes have to be available in 
sufficient quantity within the jurisdiction of the State party. What they require 
to function depends upon numerous factors, including the developmental 

 
22 Art. 28(1) UNCRC. 
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context within which they operate; for example, all institutions and programmes 
are likely to require buildings or other protection from the elements, sanitation 
facilities for both sexes, safe drinking water, trained teachers receiving 
domestically competitive salaries, teaching materials, and so on; while some 
will also require facilities such as a library, computer facilities and information 
technology”23. 

Making education available implies the responsibility of states in ensuring the 
right to education, through the establishment, development, and management 
of an education system that provides schools in all areas and in adequate 
quantity. This is crucial to guarantee the availability of education at every 
level, committing to immediate and universal access to compulsory primary 
education and progressive and universal access to secondary education. This 
obligation refers to the creation and maintenance of the physical infrastructure 
necessary for effective education delivery. As emphasized by CESCR, this 
includes factors such as school and library buildings, sanitation facilities for 
all genders, adequately compensated teachers, teaching materials, computer 
and IT facilities, and more24. 

The availability of education recalls two distinct governmental obligations. 
On one hand, considering education as a civil and political right means that 
the government should allow educational institutions to be established and 
managed also by non-state actors. On the other hand, recognizing education 
as a social and economic right requires the government to take an active role 
in establishing or funding educational institutions. This dual connotation 
ensures that education is not only permitted but also actively provided and 
made accessible through various means. Indeed, different decisions are taken 
in different countries. Some of them only have public schools, some others 
have a prevalence of private schools, and, most often, there is a mixed 
composition25.   

To ensure effective and available education, the role of teachers is crucial. 
Their education and training are fundamental needs. Indeed, teachers play a 
pivotal role in shaping the learning experiences of students. Proper education 
and training equip them with the necessary pedagogical skills, subject 
knowledge, and classroom management techniques. In this regard, relevance 
is acquired by labor rights for teachers, like those for other professions, which 
are integral components of basic international labor standards. In various 
countries, teachers have faced denials of the right to form trade unions, 
dismissals for participating in strikes, anti-union discrimination, harassment, 
and even arrests or violence against trade union leaders. These challenges 
underscore the importance of upholding labor rights to ensure fair and just 
working conditions for teachers worldwide26. 

Accessibility: 

“Educational institutions and programmes have to be accessible to everyone, 
without discrimination, within the jurisdiction of the State party. Accessibility 
has three overlapping dimensions:  

 
23 CESCR General Comment No. 13 para. 2(a).  
24 CESCR General Comment No. 13 para. 6(a). 
25 TOMASEVSKI (2001). 
26 Ibid. 



16 
 

Non-discrimination – education must be accessible to all, especially the most 
vulnerable groups, in law and fact, without discrimination on any of the 
prohibited grounds; 

Physical accessibility – education has to be within safe physical reach, either 
by attendance at some reasonably convenient geographic location (e.g.: a 
neighborhood school) or via modern technology (e.g.: access to a “distance 
learning” programme);  

Economic accessibility – education has to be affordable to all. This dimension 
of accessibility is subject to the differential wording of article 13 (2) in relation 
to primary, secondary and higher education: whereas primary education shall 
be available ‘free to all’, States parties are required to progressively introduce 
free secondary and higher education”27. 

Thus, accessibility involves three dimensions: non-discrimination, physical 
accessibility and economic accessibility. Physical accessibility implies that 
there should be a primary school within a safe and reasonable distance for all 
children. In terms of economic accessibility, compulsory primary education 
must be free to all students. There is a commitment to progressively make all 
other levels and types of education free of charge, ensuring that economic 
barriers do not hinder access to education. This dual approach addresses both 
the geographical and financial aspects of ensuring education is truly accessible 
for everyone28. 

The fact that primary education must be free and compulsory is recognized as 
an international custom, meaning that it represents evidence of a general 
practice accepted as law29. Therefore, states are bound by it regardless of their 
ratification status. However, while secondary and higher education are 
acknowledged as human rights30, they are not mandated to be free or 
compulsory for everyone. The caveat regarding higher education being 
accessible on the basis of capacity31 introduces the notion that accessibility 
might be influenced by an individual's ability or qualifications. Although 
secondary and higher education should be generally available and accessible 
to all32, and although progressive commitment is in place, at the current time 
they are not universally provided free of charge.  

The compulsory nature of education carries with it the fundamental principle 
that all school-aged children must have access to education without any form 
of discrimination. This involves two key dimensions. Firstly, as already 
mentioned, compulsory education must be financially feasible, ensuring that 
it is affordable for all families. Secondly, accessible education requires the 
elimination of every form of discrimination, such as sex, race, sexual 
orientation, gender, physical or mental ability, age, social or marital status, 
and family background discrimination33. By addressing affordability and 
prohibiting discriminatory practices, the aim is to make education universally 
accessible, promoting equality and inclusivity in the educational system. 

 
27 CESCR General Comment No. 13, para. 2(b). 
28 UNESCO and Right to Education Initiative (2019). 
29 United Nations, 18 April 1946, Statute of the International Court of Justice, Art. 38(b). 
30 Art. 13(2)(b) ICESCR. 
31 Art. 13(2)(c) ICESCR. 
32 Art. 28(1)(b) UNCRC; Art. 13(2)(c) ICESCR. 
33 LOHRENSCHEIT (2010).  
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Furthermore, particular emphasis is dedicated to the needs of disadvantaged 
groups of learners. These individuals may require additional support to 
overcome challenges they might face within their families or communities. It's 
crucial to acknowledge and cater to the learning difficulties some children 
may have, ensuring that they are treated equally and not segregated into 
special institutions. Eliminating obstacles to access is a key aspect, including 
the conditions that force children, especially girls, to work instead of attending 
school due to financial constraints within the family. The goal is to create an 
inclusive and equitable educational environment that allows all children, 
regardless of their background, to enjoy their right to education34. 

Today, situations of armed conflict and violence represent significant barriers 
to accessing education for millions of people. The impact of conflict on 
education is multifaceted. Violence can physically damage educational 
infrastructure, create dangerous conditions for students traveling to and being 
present in school, and result in closures of schools35. Additionally, there's 
often a loss of crucial education materials and personnel. Targeted attacks 
against education facilities, learners, and educators further exacerbate the 
challenges, creating an environment where the basic right to education is 
compromised. The consequences of such disruptions extend beyond the 
immediate period of conflict, affecting the long-term development and well-
being of individuals and communities. 

Acceptability: 

“The form and substance of education, including curricula and teaching 
methods, have to be acceptable (e.g.: relevant, culturally appropriate and of 
good quality) to students and, in appropriate cases, parents”36. 

Education must meet standards of acceptability, in terms of content and 
methods, which need to be suitable and of high quality. State parties are 
responsible for overseeing both public and private education, ensuring that 
institutions of all kinds and levels adhere to the state's established minimum 
standards. Education should be culturally relevant and appropriate for the 
students it aims to benefit. 

Furthermore, although children are the main recipients of the right to 
education, the concept of acceptability extends to the family sphere and to 
parental freedoms. This means that families should have the ability to enroll 
their children in schools that align with their religious, moral, or philosophical 
convictions. Ethical instruction should be delivered in a manner that is 
impartial and objective, while also incorporating non-discriminatory 
exemptions37. 

Providing acceptable education also means allowing every student to be 
educated in her or his mother tongue. Teaching in the mother tongue plays a 
crucial role in fostering inclusion and ensuring quality learning. It not only 
enhances learning outcomes but also positively impacts academic 
performance. This matter is particularly relevant, especially considering the 

 
34 Ibid. 
35 International Committee of The Red Cross website, Access to Education. 
36 CESCR General Comment No. 13, para 2(c). 
37 United Nations Human Rights Committee (CCPR), 30 July 1993, CCPR/C/21/Rev.1/Add.4, 
General Comment No. 22: Article 18 (Freedom of Thought, Conscience or Religion), para. 6. 
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ongoing substantial obstacles that minority groups worldwide encounter in 
accessing quality education, that should contribute to the preservation of their 
language and identity. Safeguarding minority languages and acknowledging, 
respecting, and promoting the educational requirements of minority groups 
are integral aspects of protecting and preserving their cultural heritage. It also 
contributes to the diversity and development of society, playing a pivotal role 
in mitigating inter-ethnic tension and preventing conflicts38. 

Furthermore, acceptability acknowledges that children are rights-holders, 
meaning they should be able to attend schools with dignity and without any 
form of violence and corporal punishment. 

Adaptability: 

“Education has to be flexible so it can adapt to the needs of changing societies 
and communities and respond to the needs of students within their diverse social 
and cultural settings”39. 

The 4th ‘A’ is adaptability, consisting of addressing the distinct needs of 
individual students. Specific approaches must be displayed for children with 
disabilities, indigenous peoples, minorities, and, in certain instances, working 
children. In general, teachers and schools need to adjust to the diverse 
capabilities and support needs of children. Moreover, considering the fact that 
students’ needs change and evolve constantly, teachers should be able to adapt 
to specific contexts and be flexible in the organization of classes and 
programs40.  

The notion of adaptability in education also relates to the principle of the best 
interests of the child41. according to which the well-being, safety, and 
development of the child “shall be a primary consideration”42. The principle 
of the best interests of the child is among the four overarching guiding 
principles on children's rights43, which include the right to non-discrimination, 
the right to life, survival and development, and the right to participation or the 
right to express views and have them considered. This principle is enshrined 
in Article 3(1) of the Convention on the Rights of the Child (CRC). 

Additionally, it becomes the responsibility of the state to ensure education 
reaches children wherever they are, whether in remote rural communities, 
juvenile detention, or amid conflict or emergencies. This last point has already 
been mentioned when dealing with accessibility, and this represents clear 
evidence of the fact that despite a distinction among the 4As being possible, 
respect for the human right to education requires a holistic approach, which 
must consider all the aspects mentioned in this paragraph.  

1.2.2 Aims of Education: Convention on the Rights of the 
Child (1989, CRC) 

 

 
38 Human Right Council, Report of the Special Rapporteur on minority issues, 9 January 2020, 
A/HRC/43/47, Education, language and the human rights of minorities. 
39 CESCR General Comment No. 13 para. 2(d). 
40 UNESCO and Right to Education Initiative (2019). 
41 TOMASEVSKI (2001).  
42 Art. 3(1) UNCRC. 
43 Articles 2, 3, 6, 12 UNCRC. 
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The aims of education are outlined most thoroughly in Article 29(1) of the 
Convention on the Rights of the Child (1989, CRC). This paragraph will 
provide an in-depth analysis of the provisions of Article 29(1), with main 
reference to General Comment No.1, adopted by the Committee on the Rights 
of the Child at the twenty-sixth session (2001). According to Article 29: 

“States Parties agree that the education of the child shall be directed to:  

(a) The development of the child’s personality, talents and mental and 
physical abilities to their fullest potential” 44;  

Article 29(1)(a) highlights the personal and subjective entitlement to a tailored 
standard of education. Aligned with the Convention’s principle of prioritizing 
the best interests of the child, this article underscores the need for child-
centered education. It emphasizes that the primary aim of education should be 
the nurturing of the unique personality, talents, and abilities of each individual 
child45. This recognizes that every child possesses distinct characteristics, 
interests, capabilities, and learning requirements. 

(b) “The development of respect for human rights and fundamental freedoms, 
and for the principles enshrined in the Charter of the United Nations”46. 

Article 29(1)(b) stresses that not only human rights education should cover 
the details of human rights treaties, but it is equally crucial for children to 
witness these principles in action in their homes, schools, and communities. 
This approach foresees education as a continuous, lifelong process. The 
starting point for the fulfillment of this Article is the commitment to 
integrating reflections on human rights values into the daily lives and 
experiences of children so that human rights awareness becomes a 
fundamental part of their education experience47. 

(c) “The development of respect for the child’s parents, his or her own cultural 
identity, language and values, for the national values of the country in 
which the child is living, the country from which he or she may originate, 
and for civilizations different from his or her own”48. 

In General Comment No.1, the Committee is emphasizing the connection 
between Article 29(1) and the fight against racism, racial discrimination, 
xenophobia, and related intolerance49. Indeed, one of the aims of education is 
to build up a system that not only instills an understanding and appreciation 
of the values expressed in Article 29(1)(c) – respect for cultural identity, 
parents, and language – but also actively confronts and challenges every form 
of discrimination and prejudice. Education, in this context, becomes a reliable 
and enduring remedy for discriminatory actions. 

(d) “The preparation of the child for responsible life in a free society, in the 
spirit of understanding, peace, tolerance, equality of sexes, and friendship 

 
44 Art. 29(1)(a) UNCRC. 
45 United Nations Committee on the Rights of the Child, 17 April 2001, CRC/GC/2001/1, 
General comment No. 1 (2001), Article 29 (1), The aims of education, para. 9. 
46 Art. 29(1)(b) UNCRC. 
47 CRC General comment No. 1. 
48 Art. 29(1)(c) UNCRC. 
49 CRC General comment No. 1. 
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among all peoples, ethnic, national and religious groups and persons of 
indigenous origin”50. 

The aim of education expressed in Article 29(1)(d) refers to enhancing a 
child's capacity and opportunities for active and responsible participation in a 
free society. Thus, denying a child access to education directly hinders their 
ability to fully and responsibly engage in a free society51.  

(e) “The development of respect for the natural environment”52. 

Article 29(1)(e) highlights the significance of children acquiring a sense of 
respect for nature and natural resources. Reading this specific provision and 
coupling it with the right to play outlined in Article 31, according to which 
“States Parties recognize the right of the child to rest and leisure, to engage in 
play and recreational activities appropriate to the age of the child and to 
participate freely in cultural life and the arts” 53, it is reasonable to argue that 
the Convention advocates for the benefits of outdoor education. 

Overall, Article 29(1) contributes to outlining an educational approach that 
champions, upholds and safeguards the fundamental values of the Convention. 
Indeed, it mandates that the delivery of education must be rooted in the 
principles upon which the Convention is built. As specified by the Committee 
on the Rights of the Child in General Comment No.1, education must be 
“child-centered, child friendly and empowering”54. The drafting of Article 29, 
and more broadly of the principles of the Convention, contributed to the 
acknowledgment of the fact that the educational vision described in Article 29 
comes with substantial resource implications. Nevertheless, the Committee 
underscores that resources should be made available to the fullest extent 
feasible and cannot be used as a justification for neglecting to implement any 
of the necessary measures55. 
 
The mentioned objectives highlight the significance of education for both the 
individual and the state. According to international law, states can establish 
additional goals as long as they align with global standards, indeed, the aims 
expressed in Article 29 of the CRC do not preclude others. Mere 
acknowledgment of these educational aims is insufficient; it is crucial to 
emphasize how their implementation should permeate all facets of state 
education systems, including the curriculum, teacher training, pedagogies, and 
more56. States must incorporate all stated aims into their education systems 
and while they can prioritize certain objectives based on context, they are not 
free to selectively adopt or omit them. 
 

1.2.3 Nondiscrimination and equality in education 

International human rights law is fundamentally grounded in the principles of 
non-discrimination and equality. They were first included in the Universal 
Declaration of Human Rights in Article 7, according to which:  

 
50 Art. 29(1)(d) UNCRC. 
51 UNCRC General comment No.1, para. 14. 
52 Art. 29 UNCRC. 
53 Art. 31(1) UNCRC. 
54 UNCRC General comment No.1, para. 2. 
55 UNCRC General comment No.1, para. 28. 
56 UNESCO and Right to Education Initiative (2019). 
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“All are equal before the law and are entitled without any discrimination to 
equal protection of the law. All are entitled to equal protection against any 
discrimination in violation of this Declaration and against any incitement to 
such discrimination”57.  

Furthermore, almost every significant human rights document kicks off with 
the principles of equality and non-discrimination, and this work will provide 
an overview of some of the most relevant to the human right to education. 
Prejudice is frequently the force driving other infringements on rights. 
Therefore, actions taken to prevent manifestations of prejudice end up 
shielding a wide spectrum of human rights58. 

Article 2 of the International Covenant on Civil and Political Rights 
encompasses a non-discrimination and equality clause that extends to the 
entire convention, which also includes provisions concerning the right to 
education59. Additionally, Article 26 features a standalone non-discrimination 
and equality clause that independently prohibits discrimination across all 
legally guaranteed rights, not limited to those explicitly outlined in the 
ICCPR: 

“All persons are equal before the law and are entitled without any 
discrimination to the equal protection of the law. In this respect, the law shall 
prohibit any discrimination and guarantee to all persons equal and effective 
protection against discrimination on any ground such as race, colour, sex, 
language, religion, political or other opinion, national or social origin, property, 
birth or other status”60. 

Overall, the principle of non-discrimination asserts that for the sake of 
upholding and advancing human rights and fundamental freedoms 
universally, access to public services – and to education – should be granted 
to everyone. This means no distinctions based on race, color, sex, language, 
religion, political or other opinions, national or social origin, property, birth, 
disability, or any other status. 

Various notions of equality come into play in different situations. When 
asserting a breach of rights related to non-discrimination or equality before 
the law, it often prompts an assessment of one or more equality concepts61. 
This examination may involve overlapping perspectives on equality, namely: 
consistent treatment, opportunity equality, outcome equality, and 
transformative equality.  

This paragraph will address the nexus between these principles and the human 
right to education, considering the fact that many children are denied 
education because of discrimination. The related issues confirm that non-
discrimination and equality aren't just abstract ideas in international human 
rights law. These are well-defined human rights, shaped over decades to tackle 
daily discrimination issues. In the field of education, the principles of non-
discrimination and equality have found application across various human 
rights treaties. Indeed, addressing discrimination and inequality in education 
requires targeted measures. At the same time, it is important to recognize that 

 
57 Art. 7 UDHR. 
58 FARRIOR (2015). 
59 United Nations General Assembly, 16 December 1966, Treaty Series, vol. 999, p. 171, United 
Nations International Covenant on Civil and Political Rights (ICCPR), Art. 18. 
60 Art. 26 ICCPR. 
61 FARRIOR (2015). 
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these issues often have deep roots in societies, and states are required to tackle 
the underlying causes. 
 
The following section of the work will address the application of non-
discrimination and equality principles in the human right to education, through 
the analysis of two international legal instruments dealing with the topic: 
International Covenant on Economic, Social and Cultural Rights (1966, 
ICESCR) and UNESCO Recommendation against Discrimination in 
Education (1960).  
 
 

1.2.3a International Covenant on Economic, Social and Cultural 
Rights (1966, ICESCR) 

 
The International Covenant on Economic, Social, and Cultural Rights 
(ICESCR) is the international legal instrument that more comprehensively 
encompasses provisions on the right to education, specifically in Article 13. 
The normative content of Article 13, further expanded in General Comment 
No.13 of the Committee on Economic, Social and Cultural Rights, represents 
the basis of the 4As scheme, which has been already analyzed in paragraph 
1.2.1 of this study. Therefore, the following section will briefly comment on 
Article 13, and it will then focus on how the Convention deals with the 
principles of non-discrimination and equality in education. 
 
Article 13: 

1. “The States Parties to the present Covenant recognize the right of everyone 
to education. They agree that education shall be directed to the full development 
of the human personality and the sense of its dignity, and shall strengthen the 
respect for human rights and fundamental freedoms. They further agree that 
education shall enable all persons to participate effectively in a free society, 
promote understanding, tolerance and friendship among all nations and all 
racial, ethnic or religious groups, and further the activities of the United Nations 
for the maintenance of peace.  

2. The States Parties to the present Covenant recognize that, with a view to 
achieving the full realization of this right: 

(a) Primary education shall be compulsory and available free to all; 

(b) Secondary education in its different forms, including technical and 
vocational secondary education, shall be made generally available and 
accessible to all by every appropriate means, and in particular by the 
progressive introduction of free education; 

(c) Higher education shall be made equally accessible to all, on the basis of 
capacity, by every appropriate means, and in particular by the progressive 
introduction of free education; 

(d) Fundamental education shall be encouraged or intensified as far as possible 
for those persons who have not received or completed the whole period of their 
primary education; 

(e) The development of a system of schools at all levels shall be actively 
pursued, an adequate fellowship system shall be established, and the material 
conditions of teaching staff shall be continuously improved. 

3. The States Parties to the present Covenant undertake to have respect for the 
liberty of parents and, when applicable, legal guardians to choose for their 

http://portal.unesco.org/en/ev.php-URL_ID=13065&URL_DO=DO_TOPIC&URL_SECTION=201.html
http://portal.unesco.org/en/ev.php-URL_ID=13065&URL_DO=DO_TOPIC&URL_SECTION=201.html
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children schools, other than those established by the public authorities, which 
conform to such minimum educational standards as may be laid down or 
approved by the State and to ensure the religious and moral education of their 
children in conformity with their own convictions. 

4. No part of this article shall be construed so as to interfere with the liberty of 
individuals and bodies to establish and direct educational institutions, subject 
always to the observance of the principles set forth in paragraph I of this article 
and to the requirement that the education given in such institutions shall 
conform to such minimum standards as may be laid down by the State”62. 

The provisions of Article 13 match those of Article 29 of CRC, however, some 
additional points are addressed by ICESCR. The Article delineates the 
responsibilities of states regarding primary, secondary, and tertiary education. 
It also clarifies the content of education, with explicit references to the social 
dimension of the right to education. Furthermore, it includes provisions for 
parents' right to make decisions on the education of their children so that it 
respects their religious and moral beliefs. The Article addresses the right to 
establish private schools, known as the freedom aspect of the right to 
education. The Article as a whole is linked to the principles of non-
discrimination and equality, which are central to international human rights 
law in relation to both civil and political and economic, social, and cultural 
rights. 

Article 13(1) begins with the acknowledgment of the universal entitlement to 
education. The exploration of this concept is connected to the insights 
provided in General Comment No. 1 of the Committee on the Rights of the 
Child, specifically addressing the educational objectives outlined in Article 
29(1) of the Convention on the Rights of the Child. Article 13(2) safeguards 
the social dimension of the right to education. Article 13(3) and (4) delve into 
the protection of the freedom aspect. Paragraph (3) preserves parental rights 
in the educational realm and paragraph (4) ensures the right of individuals and 
entities to establish and oversee educational institutions. 

The content of this Article is tied to the principles of non-discrimination and 
equality and is dependent on them. Indeed, in Article 2(3) of the ICESCR, 
equality and non-discrimination are assured concerning all economic, social, 
and cultural rights, including the right to education63. Furthermore, the 
CESCR explicitly defines discrimination as “any distinction, exclusion, 
restriction or preference […] which has the intention or effect of nullifying or 
impairing the recognition, enjoyment or exercise, on an equal footing, of 
Covenant rights”64. In addition, according to Article 3 of the ICESCR, States 
are mandated to “ensure the equal right of men and women to the enjoyment 
of all economic, social and cultural rights set forth in the present Covenant”65. 
Therefore, in order to fulfill their obligations under the ICESCR, respect for 
nondiscrimination and equal treatment in education is mandatory for state 
parties. 

 
62 Art. 13 ICESCR. 
63 Art. 2(3) ICESCR. 
64 UN Committee on Economic, Social and Cultural Rights (CESCR), 2 July 
2009, E/C.12/GC/20, General comment No. 20: Non-discrimination in economic, social and 
cultural rights (art. 2, para. 2, of the International Covenant on Economic, Social and Cultural 
Rights). 
65 Art. 3 ICESCR. 
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1.2.3b UNESCO Convention against Discrimination in Education 
(CADE, 1960) 

 
The Convention against Discrimination in Education (CADE) was adopted by 
the General Conference of the United Nations Educational, Scientific, 
Cultural Organization (UNESCO) in Paris during its eleventh session from 
November 14 to December 15, 1960. It marked the first instance of a clear 
definition of discrimination, even though the UDHR had previously 
mentioned distinctions based on race. The Convention Against Discrimination 
in Education represents a standard-setting instrument, and it plays a crucial 
role in the realization of the right to education.  
 
The UNESCO Convention against Discrimination in Education represents the 
first internationally binding agreement exclusively focused on the right to 
education. Acknowledged as a pivotal element of the Education 2030 
Agenda66, the Convention serves as a means to propel the cause of providing 
comprehensive and fair high-quality education for everyone. In contrast to 
various other human rights agreements, it prohibits any reservations, 
preventing ratifying states from selectively excluding certain elements or 
provisions from the Convention's legal impact67. Consequently, upon 
ratification, the Convention becomes fully applicable to the 109 States part of 
it, mandating adherence to the specified rights and obligations.  
 
The Convention stipulates that primary education shall be free and 
compulsory68, secondary education available and accessible69, and higher 
education accessible on the basis of individual capacity70. It stresses the need 
to uniform quality standards for education across all public educational 
institutions of the same level, to ensure equivalent conditions71, and the need 
to guarantee opportunities for individuals who may have missed all or part of 
their primary education72. It also includes provisions relating to teachers, as it 
contemplates training opportunities for the teaching profession without 
discrimination73. 
 
Furthermore, education is seen as the means to foster the complete 
development of the human personality and cultivate a deep respect for human 
rights and fundamental freedoms. In order to protect the cultural identity of 
students, the Convention safeguards the freedom of parents to choose an 
education for their children in line with their moral and religious convictions74. 
Additionally, there are provisions protecting members of national minorities75, 
who enjoy the right to engage in their own educational pursuits. 
 
The respect of the Convention is even more crucial in the post-Covid-19 
pandemic era. Before the COVID-19 pandemic, global efforts to fulfill 
international education commitments were already falling short. The crisis has 

 
66 UNESCO global multi-stakeholder mechanism to accelerate progress towards Sustainable 
Development Goal 4: Ensure inclusive and equitable quality education and promote lifelong 
learning opportunities for all. 
67 Art. 9 UNESCO CADE. 
68 Art. 4(a) UNESCO CADE. 
69 Ibid. 
70 Ibid. 
71 Art. 4(b) UNESCO CADE. 
72 Art. 4(c) UNESCO CADE. 
73 Art 4(d) UNESCO CADE. 
74 Art. 5(b) UNESCO CADE. 
75 Art. 5(c) UNESCO CADE. 
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worsened disparities, particularly impacting vulnerable students who are now 
at a greater risk of being marginalized as education heavily relies on distance 
learning solutions. Given the need to uphold the right to education across all 
circumstances, states must refocus on the rights and responsibilities outlined 
in the Convention, implementing legal and policy measures to eradicate 
discrimination and guarantee equal educational opportunities. 
 
Thus, not only does the Convention address nondiscrimination and equality 
principles in education, but it also gives a significant legal basis to the human 
right to education, widening and complementing the provisions of the 
International Covenant of Economic, Social and Cultural Rights (ICESCR). 
Indeed, the two international instruments present similarities and differences. 
The following sections will describe them and focus on the unique provisions 
of each treaty.  
 
For what concerns similarities, both treaties express the aims of education. 
They both address the universality of education, access to education, and 
continuity of education, in Article 4 of CADE and in Article 13 of ICESCR. 
However, Article 4 (CADE) frames them as State obligations, while clause 2 
of Article 13 (ICESCR), places a stronger emphasis on actively achieving the 
complete realization of this right76. Moreover, the liberty of parents to choose 
the education of their children is guaranteed in Article 5(1)(b) of CADE and 
in Article 13(3) of ICESCR. 
 
When it comes to distinctions between the two instruments, it is worth noting 
that the CADE, in Article 5, clause (c), includes explicit provisions regarding 
the rights of members of national minorities. In contrast, Article 13 of the 
ICESCR does not have a specific provision on this matter, but its Article 2 (2) 
includes a broad provision that addresses the same issue. 
 
Each of the two treaties presents some unique provisions. The most 
remarkable one of CADE is the prohibition of reservation foreseen in Article 
9. Moreover, the CADE provides a definition of discrimination, considering 
as such “any distinction, exclusion, limitation or preference, which, being 
based on race, colour, sex, language, religion, political or other opinion, 
national or social origin, economic condition or birth, has the purpose or effect 
of nullifying or impairing equality of treatment in education”77. 
Correspondingly, it also clarifies the meaning of education, which “refers to 
all types and levels of education, and includes access to education, the 
standard and quality of education, and the conditions under which it is 
given”78. 
 
The distinctive features of Article 13 of the ICESCR include provisions 
related to secondary and higher education, emphasizing their universal 
availability and accessibility on the basis of capacity, with a specific mention 
of the progressive introduction of free education (Article 13 (2) b & c). This 
underscores the focus of Article 13 on ensuring access to education; in 
contrast, the CADE prioritizes non-discrimination and equality of educational 
opportunities79. Another unique aspect is the fellowship system outlined in the 
ICESCR, according to which states must actively pursue the development of 

 
76 UNESCO Document (2006: 16). 
77 Art. 1(1) UNESCO CADE. 
78 Art. 1(2) UNESCO CADE. 
79 UNESCO Document (2006: 17). 
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a system of schools at all levels, and continuously improve the material 
conditions of teaching staff80. This compels states to ensure the existence of 
an educational fellowship system to support disadvantaged groups81. The 
active pursuit of the development of a school system at all levels reinforces 
the primary responsibility of states to directly provide the right to education 
in most circumstances. 
 

1.2.4 Protection of the Right to Education of marginalized 
groups 

 
The following paragraphs of this study will concentrate on the protection of 
the right to education of marginalized groups. First of all, it is necessary to 
clarify that the term ‘marginalized groups’ stands for those people who suffer 
prolonged and historical discrimination, on the basis of different factors, 
notably identity, characteristics, or circumstance82. 
 
Another significant lexical observation is that while considering 'groups' can 
offer insights, it is crucial to recognize their inherent diversity. The 
heterogeneity within these groups should not overshadow the fact that each 
individual, whether or not belonging to one of the categories considered, 
possesses an equal right to education. To uphold this right, it is imperative for 
all stakeholders to collaborate in ensuring the inclusivity of the entire 
education system. Indeed, ensuring equal opportunities in education poses 
challenges for every country, and it is reasonable to constate that national 
educational policies often struggle to realize a truly inclusive system83. 
 
According to the international legal instruments studied in the previous 
sections, the right to education is universal and does not allow for any form of 
exclusion or discrimination. To gain a comprehensive understanding of the 
universal nature and extent of the right to education, it is crucial to delve into 
its inclusive dimensions. Notably, inclusivity refers to the entitlement of 
'national minorities' to engage in their own educational endeavors84, equal 
access to technical and vocational education rights and opportunities for 
individuals with disabilities and other disadvantaged groups to derive benefits 
from such education85, and adult education and literacy, for wider access to 
education. Indeed, General Comment No. 13 on Article 13 of the ICESCR, as 
mentioned earlier, emphasizes that education should be accessible to 
everyone, particularly the most vulnerable groups, both in legal terms and in 
practice, devoid of discrimination based on any of the prohibited grounds 
(paragraph 6(b)).  
 
Inclusive education operates on the principle that all children, regardless of 
differences, should learn together. Inclusive education encompasses more 
than just the learning experiences of individuals with disabilities; it extends to 
the education of all learners, with a specific focus on marginalized and 
disadvantaged groups86. It values the learning capacity of every individual and 
understands that each person possesses distinct strengths, needs, and learning 

 
80 Art. 13(2)(e) ICESCR. 
81 UNESCO (2006: 18). 
82 UNESCO and Right to Education Initiative (2019: 86). 
83 Right to Education Initiative website, Marginalised Groups. 
84 Art. 5 (1)(c) UNESCO CADE. 
85 UN Educational, Scientific and Cultural Organisation (UNESCO), 10 November 1989, 
Convention on Technical and Vocational Education, Art. 2(4). 
86 BRODERICK (2014: 25-60). 
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styles. Inclusivity requires the adoption of personalized approaches, 
employing flexible and adaptable curricula, teaching methods, and learning 
strategies87. Inclusive education cultivates appreciation for individual 
differences and strives to confront discriminatory attitudes, inside and outside 
the classroom. 
 
Notably, the umbrella of marginalized groups gathers cultural, ethnic and 
linguistic minorities; Roma children; indigenous communities; women and 
girls; disabled and handicapped children; rural and illiterate populations; 
nomad populations; children from poor households; and migrant workers, 
refugees, internally displaced persons (IDPs), and asylum-seekers88. 
 
The following sections of this work will investigate how the human right to 
education is guaranteed to marginalized groups, focusing on people with 
disabilities, racial discrimination, migrant workers and members of their 
families, women, and girls89. Therefore, the analysis will be conducted starting 
from the relative thematic human rights treaties: the Convention on the Rights 
of Persons with Disabilities (2006, CRPD), International Convention on the 
Elimination of All Forms of Racial Discrimination (1965, ICERD), 
International Convention on the Protection of the Rights of All Migrant 
Workers and Members of Their Families (1990, ICRMW), and Convention 
on the Elimination of All Forms of Discrimination against Women (1979, 
CEDAW).  
 

1.2.4a Convention on the Rights of Persons with Disabilities (2006, 
CRPD) 

 
The Convention on the Rights of Persons with Disabilities (CRPD) of 2006 
safeguards the human rights of individuals with disabilities. Disability is 
recognized by the Convention as an evolving concept, and it specifies that 
“Persons with disabilities include those who have long-term physical, mental, 
intellectual or sensory impairments which in interaction with various barriers 
may hinder their full and effective participation in society on an equal basis 
with others”90. It incorporates a non-discrimination and equality provision91, 
mandating states to facilitate reasonable accommodation and employ 
measures essential for advancing equality among persons with disabilities. 
Furthermore, the CRPD acknowledges the distinction between the rights of 
women and children with disabilities, considering the multifaceted nature of 
the discrimination they encounter. 
 
The right to education of people with disabilities is recognized in Article 24 
of the Convention. The Convention emphasizes a non-discriminatory 
approach and imposes a responsibility on the state to ensure equal 
opportunities. It specifies that the education system shall be based on 
inclusivity at all levels. In alignment with this, Sustainable Development Goal 
(SDG) 4 underscores the importance of inclusive, quality, and equitable 
education. Indeed, inclusive education plays a pivotal role not only in ensuring 

 
87 UN Committee on the Rights of Persons with Disabilities (CRPD), 2 September 
2016, CRPD/C/GC/, General comment No. 4 (2016), Article 24: Right to inclusive education. 
88 Report UNESCO (2008: 12-20). 
89 This list is not exhaustive. 
90 UN General Assembly, 24 January 2007, A/RES/61/106, Convention on the Rights of 
Persons with Disabilities (CRPD), Art. 1. 
91 Art. 5 CRPD. 
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equal educational opportunities but also in fostering the development of 
inclusive, peaceful, and just societies92. 
 
This section will analyze Article 24, which encompasses the requirements to 
ensure that children with disabilities can fully exercise their right to education, 
deepening the content and the interpretation of each clause: 
 

1. “States Parties recognize the right of persons with disabilities to education. 
With a view to realizing this right without discrimination and on the basis 
of equal opportunity, States Parties shall ensure an inclusive education 
system at all levels and lifelong learning directed to:   

a. The full development of human potential and sense of dignity and self-
worth, and the strengthening of respect for human rights, fundamental 
freedoms and human diversity; 

b. The development by persons with disabilities of their personality, talents 
and creativity, as well as their mental and physical abilities, to their fullest 
potential; 

c. Enabling persons with disabilities to participate effectively in a free 
society”93. 

 
The first part of Article 24 addresses provisions against discrimination. 
Indeed, it states that children with disabilities should have equal and non-
discriminatory access to education, entailing the right to avoid segregation and 
to receive the necessary support. The article also foresees the elimination of 
all types of barriers, whether legal, physical, communication and language-
related, social, financial, or attitudinal. It clarifies the aims of education, 
according to which education ought to facilitate the comprehensive 
development of the abilities and potential of children with disabilities. 
Overall, education represents the means to empower them to actively engage 
in society, fostering an understanding of human rights, diversity, tolerance, 
and respect for the environment94.  
 

2. “In realizing this right, States Parties shall ensure that: 

a. Persons with disabilities are not excluded from the general education 
system on the basis of disability, and that children with disabilities are not 
excluded from free and compulsory primary education, or from secondary 
education, on the basis of disability; 

b. Persons with disabilities can access an inclusive, quality and free primary 
education and secondary education on an equal basis with others in the 
communities in which they live; 

c. Reasonable accommodation of the individual’s requirements is provided; 

d. Persons with disabilities receive the support required, within the general 
education system, to facilitate their effective education; 

e. Effective individualized support measures are provided in environments 
that maximize academic and social development, consistent with the goal 
of full inclusion”95. 

Article 24(2) ensures that people with disabilities are not excluded from 
education and, consequently, from society. Thus, the Article establishes 

 
92 UN Committee on the Rights of Persons with Disabilities (CRPD), 2 September 
2016, CRPD/C/GC/4, General comment No. 4 (2016), Article 24: Right to inclusive 
education, para 3. 
93 Art. 24(1) CRPD. 
94 CRPD General Comment No 4, para 4. 
95 Art. 24(2) CRPD. 
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standards for access to primary and secondary education and for reasonable 
accommodation. Lastly, it mandates individualized support measures. 
Therefore, children with disabilities must be able to access inclusive, quality, 
and free education in their local communities. This entails ensuring an 
adequate number of schools nationwide. Accessibility must extend to all 
aspects, including buildings, transport, playgrounds, hygiene and toilet 
facilities, communications, curriculum, education materials, teaching 
methods, and assessment and support services. It is imperative that all new 
constructions adhere to accessibility standards. 
 
Clause c recalls the concept of reasonable accommodation, further expanded 
in Article 2 of CRPD, in which reasonable accommodation (or reasonable 
adjustment) is described as the “appropriate modification and adjustments 
[…] to ensure to persons with disabilities the enjoyment or exercise on an 
equal basis with others of all human rights and fundamental freedoms”96, to 
ensure people with disabilities have an education on an equal footing with 
their peers. Moreover, it is necessary to distinguish reasonable 
accommodation and specific measures. Both are geared towards achieving 
equality, but reasonable accommodation focuses on non-discrimination 
duties, while specific measures involve providing preferential treatment to 
individuals with disabilities, addressing historical or systematic exclusion97. 
In order to determine whether an accommodation is reasonable, the student 
and, when appropriate, their parents or caregivers, shall be involved in the 
evaluation98.  
 
Furthermore, to make their education effective and to provide meaningful 
support, the education system shall provide an adequate number of trained and 
supported teaching staff, school counselors, psychologists, and other relevant 
health and social service professionals, and access to scholarships and 
financial resources. Support measures shall be individualized, on the basis of 
a tailored education plan, which needs to be collaboratively developed with 
the student, monitored regularly, and designed to facilitate their complete 
inclusion.  
 

3. “States Parties shall enable persons with disabilities to learn life and social 
development skills to facilitate their full and equal participation in 
education and as members of the community. To this end, States Parties 
shall take appropriate measures, including: 

a. Facilitating the learning of Braille, alternative script, augmentative and 
alternative modes, means and formats of communication and orientation 
and mobility skills, and facilitating peer support and mentoring; 

b. Facilitating the learning of sign language and the promotion of the 
linguistic identity of the deaf community; 

c. Ensuring that the education of persons, and in particular children, who are 
blind, deaf or deafblind, is delivered in the most appropriate languages and 
modes and means of communication for the individual, and in 
environments which maximize academic and social development”99. 

 
96 Art. 2 CRPD. 
97 Committee on the Rights of Persons with Disabilities (CRPD), 9 March 2018, 
CRPD/C/GC/6, General Comment on equality and non-discrimination, para. 24(c). 
98 UNICEF (2017: 5).  
99 Art. 24(3) CRPD. 
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This section of Article 24 mandates States to evaluate the preferences of 
students facing significant learning challenges using alternative modes, 
means, and formats of communication. Depending on the severity and the kind 
of disability, students might need specialized services to develop the life, 
language, and social skills necessary for them to fully thrive in their 
educational pursuits. The implementation of suitable measures to impart life 
and social development skills aims to ensure their complete and equal 
engagement in education. For instance, this may include facilitating the 
learning of skills like Braille and sign language100. 
 

4. “In order to help ensure the realization of this right, States Parties shall 
take appropriate measures to employ teachers, including teachers with 
disabilities, who are qualified in sign language and/or Braille, and to train 
professionals and staff who work at all levels of education. Such training 
shall incorporate disability awareness and the use of appropriate 
augmentative and alternative modes, means and formats of 
communication, educational techniques and materials to support persons 
with disabilities”101. 

 
The Article includes a clause entirely dedicated to teachers. State Parties shall 
ensure qualified and trained teachers across all educational levels. On one 
hand, this encompasses eliminating any legislative or policy impediments that 
demand candidates to meet specific medical eligibility criteria and providing 
reasonable accommodations for their engagement as teachers. Having such 
educators, who include teachers with disabilities, is instrumental in advancing 
equal rights for individuals with disabilities to pursue teaching careers. On 
the other hand, their presence brings distinctive expertise and skills to 
learning environments, aids in dismantling barriers, and establishes crucial 
role models102. The Article also emphasizes the necessity to provide specific 
training to professionals, to make them able to adopt adequate and inclusive 
teaching methods. 

 
5. “States Parties shall ensure that persons with disabilities are able to access 

general tertiary education, vocational training, adult education and lifelong 
learning without discrimination and on an equal basis with others. To this 
end, States Parties shall ensure that reasonable accommodation is provided 
to persons with disabilities”103. 

 
The fifth section necessitates states to guarantee that individuals with 
disabilities can access general tertiary education, vocational training, adult 
education, and lifelong learning without facing discrimination, on an equal 
basis with their peers. The access and inclusion in Technical and Vocational 
Education and Training imparts to people with disabilities skills essential for 
economic empowerment, reducing the marginalization of people with 
disabilities in the labor market. 
 
In conclusion, The CRPD is founded on the principles of honoring the 
inherent dignity of individuals with disabilities, supporting individual 
autonomy, which includes the freedom to make one's own choices, and 
fostering respect for differences104. It emphasizes the acceptance of persons 
with disabilities as integral components of human diversity. 
 

 
100 UNESCO and Right to Education Initiative (2019). 
101 Art. 24(4) CRPD. 
102 CRPD General Comment No. 4, para. 36. 
103 Art. 24(5) CRPD. 
104 BRODERICK (2018: 29-39). 
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1.2.4b International Convention on the Elimination of All Forms of 
Racial Discrimination (1965, ICERD) 

 
International law prohibits any kind of racial discrimination, recognizing this 
rule as jus cogens, meaning that it “is a norm accepted and recognized by the 
international community of States as a whole as a norm from which no 
derogation is permitted and which can be modified only by a subsequent norm 
of general international law having the same character”105. The International 
Convention on the Elimination of All Forms of Racial Discrimination was 
adopted in 1965 to protect and maintain the right to be free from any kind of 
racial discrimination.  
 
The definition of racial discrimination is presented in Article 1 of the 
Convention: 

 
“any distinction, exclusion, restriction or preference based on race, colour, 
descent, or national or ethnic origin which has the purpose or effect of nullifying 
or impairing the recognition, enjoyment or exercise, on an equal footing, of 
human rights and fundamental freedoms in the political, economic, social, 
cultural or any other field of public life”106. 

 
This definition clarifies that “race, color, descent or national or ethnic origin” 
represent the prohibited grounds for discrimination. Thus, ICERD’s 
provisions are addressed to those who suffer discriminatory treatment based 
on these factors. Article 1 also mentions the group of rights safeguarded 
against infringement by discriminatory actions, spanning human rights and 
fundamental freedoms across political, economic, social, cultural, or any other 
public life domain. Moreover, the adoption of the expression “the purpose or 
effect” specifies that actions are deemed discriminatory whether they are 
carried out deliberately (“on purpose”) or whether they result as an "effect" of 
unintentional violations. Overall, the formulation of Article 1 anticipates that 
ICERD adopts a standard of substantive equality, focusing on equality of 
outcomes rather than just procedural equality of opportunity107.  
 
The human right to education is addressed in Articles 5 and 7 of the 
Convention. Article 5 prohibits discrimination based on race, color, or 
national or ethnic origin in education, that is ensured for all individuals. 
Article 7 is more focused on the role of education in eliminating prejudice.  
 
Article 5: 
 

“States Parties undertake to prohibit and to eliminate racial discrimination in all 
its forms and to guarantee the right of everyone, without distinction as to race, 
colour, or national or ethnic origin, to equality before the law, notably in the 
enjoyment of the following rights: 
 
(v) The right to education and training”108. 

 
Article 5 mandates State Parties to eliminate racial discrimination in the 
enjoyment of different groups of rights, also detailing economic, social, and 
cultural rights, among which the right to education is encompassed. The 

 
105 United Nations, 23 May 1969, United Nations, Treaty Series, vol. 1155, p. 331, Vienna 
Convention on the Law of Treaties, Art. 5. 
106 UN General Assembly, 21 December 1965, United Nations, Treaty Series, vol. 660, p. 195, 
International Convention on the Elimination of All Forms of Racial Discrimination, Art. 1. 
107 MCDOUGALL (2021). 
108 Art. 5 ICERD. 
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Article invites States that ratify the Convention to commit to eradicating racial 
discrimination through various measures, which could include legislation, 
policies, and educational initiatives. 
 
Article 7: 
 

“States Parties undertake to adopt immediate and effective measures, 
particularly in the fields of teaching, education, culture and information, with a 
view to combating prejudices which lead to racial discrimination and to 
promoting understanding, tolerance and friendship among nations and racial or 
ethnical groups […]”109. 

 
In accordance with Article 7, state parties must commit to implementing 
measures aimed at interrupting the development of prejudices before they 
become deeply ingrained in society. The Article confers a particular emphasis 
on the realms of "teaching, education, culture, and information" to address this 
provision. Indeed, strategies such as education campaigns can contribute to 
proactively hindering the formation of prejudices.   
 
A further example of how the Convention protects the human right to 
education is detectable in one of the General Recommendations issued by the 
Committee on the Elimination of Racial Discrimination (CERD). The legal 
basis of the Committee lies in Article 8 of the Convention, which allows the 
establishment of an international committee of experts to oversee Member 
State compliance with the treaty110. State Parties shall regularly provide 
written reports outlining their country's advancements in achieving the 
objectives of ICERD111, to be reviewed by the Committee. When deemed 
necessary, CERD may forward a set of recommendations (Concluding 
Recommendations) to the concerned State party. In addition, CERD possesses 
the authority to issue General Recommendations (GR), seeking to offer 
explanations and clarifications of the interpretation of the Convention's 
provisions. In its General Recommendation on discrimination against the 
Roma112, CERD provided a detailed articulation of the responsibilities of State 
parties in preventing violations of the right to education. This includes 
attention to bilingual and mother-tongue instruction, endeavors to enhance 
academic performance among minority students, the recruitment of school 
personnel from minority communities, and the advocacy for intercultural 
education113.  
 

1.2.4c International Convention on the Protection of the Rights of All 
Migrant Workers and Members of Their Families (1990, ICRMW) 

 
The International Convention on the Protection of the Rights of All Migrant 
Workers and Members of Their Families was adopted in 1990. The 
Convention establishes basic guidelines for migrant workers and their 
families, to ensure fair treatment and prevent exploitation. This section will 
analyze the Articles of the Convention which address the human right to 
education, considering the fact that Migrant children might experience various 
types of discrimination, such as those based on race, ethnicity, gender, and 
disability, among other factors.  

 
109 Art. 7 ICERD. 
110 Art. 8 ICERD. 
111 Art. 9 ICERD. 
112 UN Committee on the Elimination of Racial Discrimination (CERD), 16 August 2000, 
A/55/18, annex V, CERD General Recommendation XXVII on Discrimination Against Roma. 
113 CERD General Recommendation XXVII on Discrimination Against Roma, paras. 17-26. 
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Several Articles of the Convention, mentioned in the following sections, deal 
with the human right to education. Overall, State parties are mandated to 
eradicate all forms of discrimination against migrant children within their 
educational systems, according to the principle of equality of treatment. They 
should commit to applying equal standards of treatment and eliminate 
segregation in schools. Specific measures, such as effective programs and 
policies, shall be taken to ensure that migrant children do not suffer 
discriminatory practices in the classroom environment.    
 
In Article 12 the Convention States that: 
 

“States Parties to the present Convention undertake to have respect for the 
liberty of parents, at least one of whom is a migrant worker, and, when 
applicable, legal guardians to ensure the religious and moral education of their 
children in conformity with their own convictions”114. 

 
The Convention recalls the concept of educational freedom, which refers to 
the right of parents to provide religious and moral education to their children 
in accordance with their own convictions. This right is also included in Article 
13 of ICESCR and Article 29 of the CRC, already analyzed in the previous 
paragraphs.  
 
Article 30: 
 

“Each child of a migrant worker shall have the basic right of access to education 
on the basis of equality of treatment with nationals of the State concerned. 
Access to public pre-school educational institutions or schools shall not be 
refused or limited by reason of the irregular situation with respect to stay or 
employment of either parent or by reason of the irregularity of the child's stay 
in the State of employment”115. 

 
Article 30 of the ICRMW centers on education access. It underscores that 
public preschools and schools must be accessible to children of migrant 
workers and that the migration status of the child or their parents should not 
be a basis for discrimination. The Committee on the Protection of the Rights 
of All Migrant Workers and Members of Their Families, in accordance with 
article 13 of the ICESCR, asserts that state parties should ensure free and 
mandatory primary education for everyone, including children of migrant 
workers, irrespective of their migration status. Therefore, State parties are 
obligated to remove all direct expenses related to schooling, like school fees, 
and also mitigate the negative effects of indirect costs, such as expenditures 
on school materials and uniforms116.  
 
Article 43: 
 

“Migrant workers shall enjoy equality of treatment with nationals of the State 
of employment in relation to: 
 
(a) Access to educational institutions and services subject to the admission 
requirements and other regulations of the institutions and services concerned; 

 
114 UN General Assembly, 18 December 1990, A/RES/45/158, International Convention on the 
Protection of the Rights of All Migrant Workers and Members of their Families (ICRMW), Art. 
12. 
115 Art. 30 ICRMW. 
116 Committee on the Protection of the Rights of All Migrant Workers and Members of Their 
Families (CPRMW), 28 August 2013, CMW/C/GC/2, General Comment No. 2 on the rights of 
migrant workers in an irregular situation and members of their families, para. 75. 
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(b) Access to vocational guidance and placement services; 
 
(c) Access to vocational training and retraining facilities and institutions”117. 

 
The principle of equality of treatment with nationals guarantees that the same 
standards for access to all levels of education are equally applied to children 
of migrant workers and nationals. Therefore, if secondary education is free for 
nationals, according to this Article, children of migrant workers have the right 
to enjoy equal access, regardless of their migration status. The same rationale 
is applied to different forms of secondary education, such as vocational 
education and training118. 
 
Article 45: 
 

4. “States of employment may provide special schemes of education in the 
mother tongue of children of migrant workers, if necessary in 
collaboration with the States of origin”119. 

 
Article 45 of the Convention underscores the significance of offering 
education in the mother tongue of children of migrant workers. States are 
indeed required to establish specific schemes and educational methods to 
facilitate teaching in the mother tongue, aiming to preserve the cultural 
identity of these children. General Comment No. 2 by the Committee further 
connects Article 45 with Article 31 of the Convention, emphasizing the right 
to respect for one's cultural identity120. 
 
1.2.4d Convention on the Elimination of All Forms of Discrimination 
against Women (1979, CEDAW) 
 
Gender-based discriminatory practices persist against women, intertwining 
with other factors like age, ethnicity, poverty, and disability. This 
intersectionality hampers the equal enjoyment of the right to quality 
education, leading to barriers to accessing such education. The provision 
concerning the human right to education in the Convention on the Elimination 
of All Forms of Discrimination Against Women is Article 10: 
 

“States Parties shall take all appropriate measures to eliminate discrimination 
against women in order to ensure to them equal rights with men in the field of 
education and in particular to ensure, on a basis of equality of men and 
women”121. 

 
This article centers on eradicating discrimination against women in 
accordance with the principle of equality of men and women. 
 
Article 10 outlines specific measures that states should adopt to safeguard the 
right to education, including the revision of textbooks and teaching methods 

 
117 Art. 43 ICRMW. 
118 CPRMW, General Comment No. 2 on the rights of migrant workers in an irregular situation 
and members of their families, para. 75. 
119 Art. 45 ICRMW. 
120 CPRMW, General Comment No. 2 on the rights of migrant workers in an irregular situation 
and members of their families, para. 75. 
121 UN General Assembly, Convention on the Elimination of All Forms of Discrimination 
Against Women (CEDAW), 18 December 1979, United Nations, Treaty Series, vol. 1249, p. 13 
Art. 10. 
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to eradicate any stereotyped concepts regarding the roles of men and 
women122. 
 

“(c) The elimination of any stereotyped concept of the roles of men and women 
at all levels and in all forms of education by encouraging coeducation and other 
types of education which will help to achieve this aim and, in particular, by the 
revision of textbooks and school programmes and the adaptation of teaching 
methods”123. 

 
In the same clause, the Conventions address the problem of gender 
stereotypes, which is “the practice of ascribing to an individual woman or man 
specific attributes, characteristics, or roles by reason only of her or his 
membership in the social group of women or men”124. Stereotypes become 
harmful when they restrict the capacity of women or men to cultivate their 
personal abilities, pursue professional careers, and make choices about their 
lives and life plans. Therefore, the Convention recommends state parties to  
“encourage coeducation” and other methods that could be beneficial for 
increasing gender equality.  
 
Child marriage constitutes a barrier to the education of women and girls, 
embodying a discriminatory practice rooted in the adherence to gender 
stereotypes that propagate the belief in the inferiority of girls and women 
compared to men. The enjoyment of various human rights, notably the right 
to education, is compromised by child marriage, given that early unions 
frequently result in children discontinuing their education. Article 10 presents 
a specific provision for female school drop-outs: 
 

“(f) The reduction of female student drop-out rates and the organization of 
programmes for girls and women who have left school prematurely”125. 

 
This clause applies not only in the context of child marriage but also in the 
case of early pregnancy and motherhood, both of which frequently affect girls' 
education. According to the website Girls Not Brides, 15 million underage 
girls find themselves in such unions each year. On a global scale, it is 
estimated that there are currently 720 million women who experienced early 
marriage126.  
 
Furthermore, general barriers related to the learning environment are 
numerous. These include discriminatory curricula, learning materials, and 
teaching methods that can adversely affect girls127. A culture of bullying, 
along with school regulations and sexist dress codes, further compounds these 
challenges128. Additionally, inadequate facilities such as the lack of toilets, 
gender-segregated toilets, changing facilities, and access to safe drinking 
water may discourage girls from attending school. The shortage of female 
teachers, stemming from historical inequalities in education for women, can 
contribute to a learning environment that does not adequately support girls' 
retention in schools. Article 10 of the Convention tries to comprehensively 
address these issues.  

 
122 Art. 10(c) CEDAW. 
123 Art. 10(c) CEDAW. 
124 Women’s Rights and Gender Section, Office of the High Commissioner for Human Rights 
(2014).  
125 Art. 10(f) CEDAW. 
126 See Girls Not Brides’ website. 
127 CRC General Comment No.1, para. 10. 
128 CRC General Comment No.1, para. 19. 
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In conclusion, the study can argue that the CEDAW has been developed over 
the concept of substantive equality. What women need is equality of 
treatment, which needs to start from the acknowledgment that due to historical 
discrimination, women suffer from negative gender stereotypes and are not 
treated equally to men. Indeed, the paradigm of substantive equality extends 
beyond establishing formal legal equality, where everyone is equal under the 
law, instead, it entails governments taking responsibility for the effects of 
laws. This involves tailoring legislation to address the specific realities of 
women's lives. The pursuit of substantive equality also imposes on 
governments the responsibility to implement laws through gender-responsive 
governance and effective justice systems that cater to the needs of women. 

1.3 Monitoring the right to education 

This section of the study will focus on how the right to education is monitored. 
The legal instruments analyzed in the previous paragraphs clarified different 
aspects of the right to education, notably the normative content of the human 
right to education, the aims of education, the principle of non-discrimination 
and equality in education, and the protection of the right of marginalized 
groups. The following paragraphs will delve into the mechanisms through 
which the human right to education is appropriately enforced. To begin, a 
paragraph outlining the general obligations of states under the treaties 
examined will establish the framework for the discussion. Then, the study will 
identify the main tools and indicators adopted for monitoring processes. 
Finally, the third part of this section will concentrate on UN monitoring 
mechanisms, referring to the treaties analyzed in the previous sections. 

Monitoring the right to education serves the primary goal of detecting issues 
in the application of this right, both in legal terms (de jure) and in practical 
terms (de facto)129. The monitoring of the right to education can be performed 
by various actors, such as states, civil society, and intergovernmental 
organizations (e.g.: UNESCO and the World Bank)130. States, being the 
primary duty-bearers of the right to education131, play a central role in its 
monitoring, making them the key actors in this process. 

Indeed, states must perform monitoring activities over the right to education 
once they undertake a legal or political obligation to uphold it, whether 
through treaty ratification, constitutional inclusion, or enshrining it in laws 
and policies. The paragraph “General obligations” will further detail this 
aspect.  

States’ legal obligations deriving from the ratification of a treaty or the 
inclusion of the right to education in national constitutions are monitored 
through systematic processes, defined at the moment of the ratification. The 
first element that characterizes monitoring processes is transparency: the 
monitoring activities conducted by states need to be transparent and therefore 
enable scrutiny. This aspect represents the basis for an accountable system of 
monitoring. 

 
129 Guide of the Right to Education Project (2016). 
130 UNESCO and Right to Education Initiative (2019: 201). 
131 Ivi, para. 1.2. 
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The relevance of monitoring human rights, and more specifically the right to 
education, refers to the fact that it brings up the related problems and issues. 
Indeed, starting from the information collected and elaborated, effective and 
appropriate solutions can be devised.  

1.3.1 General Obligations 

When states ratify a human rights treaty, they are legally obligated to monitor 
its correct application. Indeed, as in the case of the right to education, and of 
the treaties previously analyzed, states must commit to domestically 
implementing this right on a continuative basis. This paragraph will present 
the general obligations of states when dealing with the protection of the right 
to education and will then delve into the distinction between the progressive 
and immediate realization of these obligations. An understanding of these 
elements will enable a more comprehensive analysis of the monitoring 
mechanisms in the next paragraphs.  

Notably, states’ obligations are expressed in Article 4 of CRC, Article 2 of 
ICESCR, Article 4 (2) of CRPD, and Article 2 (2) of ICCPR. These 
Conventions present common features in relation to states’ obligations, 
according to which state parties are mandated to guarantee the full realization 
of the provisions expressed in the treaties “by all appropriate means”132 
“without discrimination of any kind”133. States Parties shall undertake such 
measures to the “maximum extent of their available resources”134 and, where 
needed, “within the framework of international co-operation”135.  

Legal obligations can foresee progressive or immediate implementation of the 
provisions at stake.  Progressive realization recognizes the fact that states may 
face limitations in resources or other constraints, but they are still obligated to 
take steps, even if gradual, to progressively achieve the full realization of 
rights over time. In contrast, immediate-effect obligations demand prompt and 
comprehensive actions to ensure the realization of rights without any delay. 
These obligations typically apply to certain rights that require immediate 
attention and protection. 

Progressive realization is expressed in Article 2(1) of ICESCR, according to 
which the full realization of the rights shall be achieved “progressively”. This 
acknowledgment explains that the realization of specific elements of the right 
to education may be realistically attainable gradually, especially in the case of 
states with limited resources136. However, the CESCR, the body that monitors 
the implementation of the ICESCR, specifies in General Comment No.3 that 
interpreting progressive realization should not lead to the misconception that 
the obligation is devoid of any substantive content137. Features of the right to 
education that are subject to progressive realization include free secondary 
education, free technical and vocational education and training (TVET), free 
higher education, and free fundamental education for all those who have 

 
132 Art. 2 ICESCR. 
133 Art. 2 ICESCR. 
134 Art. 4 CRC; Art. 4(2) CRPD; Art. 2(1) ICESCR. 
135 Art. 4 CRC. 
136 UNESCO and Right to Education Initiative (2019: 138). 
137 UN Committee on Economic, Social and Cultural Rights (CESCR), 14 December 1990, 
E/1991/23, General Comment No. 3: The Nature of States Parties’ Obligations, para. 9. 
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missed the whole or part of their primary education, and improvement of the 
quality of education138. 

Thus, progressive realization requires the adoption of adequate resources. 
ICESCR, CRC, and CRPD in the related articles mention the need to employ 
“Maximum available – internal and external – resources” in the 
implementation of the human right to education. CESCR also points out that 
in case resources are particularly limited, states must “strive to ensure the 
widest possible enjoyment of [the right to education] under the prevailing 
conditions”139. In this context, minimum core obligations (MCOs) shall be 
prioritized by states. These kinds of obligations involve some of the features 
of the right to education necessary to guarantee the basic enjoyment of the 
right. Notably, the following obligations have been recognized as MCOs: 
ensure the right of access to public educational institutions and programs 
without discrimination, secure access to education and the good quality of 
education, commit to the development of human personality, ensure that the 
teaching language is appropriate, prohibit corporal punishment, include 
provisions for secondary, higher and fundamental education in national 
strategies, ensure free choice of education without interference140. 

On the other hand, immediate effect obligations require states to take prompt 
and direct action without delay for the realization of certain elements of the 
right to education. Obligations of immediate effect refer to ensure the right to 
education is exercised free from discrimination of any kind and to taking 
deliberate, concrete and targeted steps towards the full realization of the right 
to education141. Article 2(2) of ICESCR, Article 26 of the ICCPR, and the 
entirety of the UNESCO CADE prohibit discrimination in education and 
require states to take immediate action for its elimination, irrespective of the 
resources at their disposal. Article 2(1) emphasizes the necessity of taking 
steps "by all appropriate means" and underscores the significance of 
legislative measures142. Furthermore, according to CESCR, this entails that 
states actively monitor the realization, or the lack thereof, of economic, social, 
and cultural rights143. Additionally, they are expected to formulate strategies 
and programs to promote these rights144. 

1.3.2 Tools and Indicators 

Monitoring mechanisms rely on tools and indicators. Human rights indicators 
are essential to monitor the right to education, as they facilitate the collection 
of necessary data. These indicators measure different facets of human rights. 
They not only contribute to monitoring domestic implementation but also 
inform public policy, program management, progress tracking, and ensure 
compliance with human rights standards. Overall, they become key 
instruments in evaluating performance and outcomes. 

Data can be categorized as primary or secondary data, depending on the 
modality through which they are collected. Primary data involves researching 

 
138 UNESCO and Right to Education Initiative (2019: 138). 
139 CESCR General Comment 3, para. 11.  
140 SCHIELDS (2017). 
141 UNESCO and Right to Education Initiative (2019: 139). 
142 Article 2(1) ICESCR. 
143 CESCR General Comment No. 3, para. 11. 
144 CESCR General Comment No. 3, para. 11. 
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firsthand information through direct methods145 like interviews or 
questionnaires, while secondary data refers to information previously gathered 
for purposes other than the current project146. 

Governments frequently employ surveys as a source of investigation. Notably, 
population surveys enable the collection of information concerning education 
aspects. Household surveys, for instance, can offer the data needed for 
monitoring mechanisms for the right to education, also considering that they 
are a flexible tool: they can be performed periodically or in ad-hoc situations 
They can be used at the national, regional, or local level and they encompass 
key indicators like completion rate, out-of-school rate, and the percentage of 
children exceeding the appropriate age for a specific grade147.  However, 
carrying out such surveys demands a significant degree of technical 
proficiency in survey methodologies, including question design and sampling, 
as well as a substantial investment of time and resources.  

States also can rely on interviews with children, parents, teachers, and head 
teachers. These kinds of investigations contribute to the recognition of barriers 
to educational achievement, and consequently support the development of ad 
hoc strategies. Their relevance emerges because interviews are useful for 
acquiring in-depth, qualitative insights, as they can give voice to different 
stakeholders at different levels.  

After the collection of data, information must be disaggregated, meaning that 
they will be split into different categories so that they can expose deprivations 
and inequalities that might not be fully evident in aggregated data148. This 
process facilitates the analysis and the identification of eventual issues and 
barriers to the implementation of the right to education. Data is then organized 
according to appropriate benchmarks. In the context of education, examples 
of benchmarks are international human rights standards, legal and policy 
commitments by states to the right to education, past performance, and 
comparison with other countries (when relevant).  

Human rights indicators can be quantitative and qualitative. Quantitative 
indicators encompass information that can be measured and expressed 
numerically. Examples include the literacy rate, the rate of out-of-school 
children, and the ratio of teachers to pupils149. Qualitative indicators capture 
information that describes aspects not easily measurable, such as categories or 
yes/no answers. They can also encompass perception-based information, 
reflecting the perspectives of rights-holders and duty-bearers150. Qualitative 
information extends to non-written evidence, incorporating audio-visual 
materials such as photographs and videos. Overall, in order to present a 
comprehensive landscape for analyses, it is reasonable to collect both 
qualitative and quantitative information.  

The Office of the High Commissioner for Human Rights (OHCHR) crafted a 
human rights monitoring framework in 2012. It is designed to be applicable 
to various issues in diverse contexts, including the human right to education. 

 
145 Cambridge Dictionary, primary data. 
146 Cambridge Dictionary, secondary data. 
147 Inter‐Agency Group on Education Inequality Indicators (2016). 
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The related key publication “Human Rights Indicators: A Guide to 
Measurement and Implementation” addresses several suggestions and also 
advocates for the adoption of indicators related to structure, process, and 
outcomes for monitoring processes.   

These three types of indicators are then used in the “Right to Education 
Monitoring Guide”, launched by the Right to Education Initiative (RTE) in 
2016. The Guide offers a systematic approach to monitoring education using 
human rights indicators, aiming to facilitate the monitoring process151. The 
adoption of outcome, process, and structure indicators allows the monitoring 
and multiple aspects of the right to education.  

Outcome indicators gauge the degree to which a population experiences the 
right to education. In other words, indicators of this type, such as primary 
completion rates, assess the effects of the State's endeavors to implement the 
right to education through laws, policies, and programs152. Structural 
indicators refer to the commitments undertaken by States to fulfill their 
obligations concerning the right to education. This is evidenced by the 
adoption of legal instruments and essential institutional mechanisms crucial 
for promoting and safeguarding the right to education. Assessing the 
ratification of relevant treaties and the incorporation in domestic law are 
examples of structural indicators153. Process indicators evaluate the diverse 
efforts, such as education policies, inputs, budget allocation, and specific 
programs and measures addressing education issues, that the State, as the 
primary duty-bearer, is undertaking to fulfill its obligations regarding the right 
to education154. 

1.3.3 United Nations monitoring mechanisms 

A definition of monitoring is provided by OHCHR, according to which it 
represents “the process of systematically tracking and assessing a state’s 
performance against its human rights obligations”155. 

In the context of this study, the primary aim of monitoring activities is the 
fulfillment of the right to education. Monitoring also serves as a best practice, 
enhancing education systems by fostering responsiveness, efficiency, and 
effectiveness. Overall, UN monitoring mechanisms depend on a variety of 
information from both State authorities and other stakeholders to identify 
potential solutions for addressing human rights violations. The monitoring 
cycle involves various steps to rectify human rights situations. 

The United Nations, and particularly the OHCHR, actively endorse and 
engage in diverse forms of human rights monitoring, fact-finding, and 
investigations. Indeed, the United Nations system adopts two mechanisms for 
monitoring human rights: treaty-based bodies and charter-based bodies. The 
following paragraphs will describe them both. Treaty-based bodies (Treaty 
Bodies) “are committees of independent experts that monitor implementation 
of the core international human rights treaties”156. At the current time, there 

 
151 Guide of Right to Education Project (2016). 
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156 OHCHR website, Treaty bodies.  
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are ten human rights Treaty Bodies, whose members are nominated and 
elected by State parties for fixed, renewable terms of four years. The charter-
based bodies include the Human Rights Council, Universal Periodic Review, 
Special Procedures, the Complaint Procedures157. They share some 
similarities, but there are also significant distinctions between them.  
 
Overall, there are multiple ways to conduct monitoring activities. Treaty 
Bodies and Universal Periodic Review rely on reports, individual 
communications, and inquiries to allow the collection and analysis of human 
rights information. Other methods include field presences, over a protracted 
period, thanks to which information can be gathered for successive analysis, 
interviewing, protection of witnesses, victims and other sources, and 
reporting. Most aspects just mentioned are valid for fact-finding missions, 
commissions of inquiry, and country visits in special procedures.  

1.3.3a Treaty Bodies 

Treaty Bodies are committees of independent experts that monitor the core 
United Nations international human rights treaties. Each core treaty has a 
Treaty Body.  This study has already analyzed the provisions concerning the 
right to education contained in some of the core treaties, and this section will 
delve into the role of Treaty Bodies in monitoring their implementation. The 
Treaty Bodies are:  

Committee on the Elimination of Racial Discrimination (CERD),  

Committee on Economic, Social and Cultural Rights (CESCR),  

Human Rights Committee (CCPR),  

Committee on the Elimination of Discrimination against Women 
(CEDAW), 

 Committee against Torture (CAT), 

Committee on the Rights of the Child (CRC),  

Committee on Migrant Workers (CMW), Subcommittee on 
Prevention of Torture and other Cruel, Inhuman or Degrading 
Treatment or Punishment (SPT), Committee on the Rights of 
Persons with Disabilities (CRPD), 

Committee on Enforced Disappearances (CED). 

Treaty Bodies engage states in reporting procedures, providing commentary 
on state reports regarding treaty compliance, and drafting concluding 
observations. Additionally, they offer opinions on individual 
communications, such as complaints about rights violations, and formulate 
General Comments/Recommendations aimed at clarifying aspects of the 
treaty and outlining the obligations of all state parties to uphold specific 
articles. All of these tasks result in the creation of normative content. Through 
their work, treaty bodies establish a form of jurisprudence, which consists of 

 
157 OHCHR website, Instruments and mechanisms. 



42 
 

a set of norms and guidelines outlining how state parties should behave to 
fully adhere to the treaties. Treaty bodies’ main functions, generally supported 
by OHCHR, are the consideration of State parties’ reports, of individual 
complaints or communications, and the conduction of country inquiries. 

a) Country Reports 

When states ratify, accede to, or succeed in a core international human rights 
treaty, they undertake the legal obligation to enforce the rights outlined in the 
treaty. Among these commitments, states are mandated to regularly submit 
reports to the appropriate treaty body, detailing the measures taken to 
implement and uphold these rights158. ICESCR, CRC, and their two optional 
protocols, establish a two-year timeframe to submit their periodic reports. For 
all other treaties, the reporting deadline is one year 159. Treaty bodies can also 
gather relevant information from other sources, in order to guarantee a 
comprehensive and objective assessment. Notably, the actors eventually 
involved are national human rights institutions, United Nations agencies, other 
intergovernmental organizations, national, regional, and international civil 
society organizations, academia, and the media160. The information collected 
is then reviewed by the various Committees through examination and 
discussion with state representatives. This step aims to develop concluding 
observations. Generally, concluding observations are public documents 
encompassing the progress of the country at stake in the implementation of a 
specific treaty. They also include practical advice and encouragement on 
further steps to implement the rights contained in the respective treaties. The 
Treaty Bodies typically strive to formulate recommendations that are specific 
and applicable, emphasizing practical measures for implementation. 

Country reports and relative concluding observations can directly address 
issues concerning the human right to education. This study will adopt the 
example of the concluding observations issued by the Committee on the 
Rights of the Child in 2012 on Turkey's periodic report161.  

The document reserves paragraph G. for “Education, leisure and cultural 
activities”, with reference to arts. 28, 29 and 31 of the CRC. The first part of 
the section recognizes and encompasses the improvements in the education 
system, especially in light of previous reports. The Committee then expresses 
its concerns over other specific aspects, such as gender inequalities, violence 
in schools, lack of a system for monitoring access to education by all ethnic 
groups, unavailability of education in languages other than Turkish, and poor 
quality of education162. On this basis, the Committee enumerates a set of 
recommendations to the State party, which aim to address the concerns. For 
instance, it stresses the need to monitor school attendance, improve the quality 
of education, reduce gender inequalities and violence in schools, make school 

 
158 E.g.: Art. 40 ICCPR. 
159 Report of the Office of the United Nations High Commissioner for Human Rights (2005), 
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160 OHCHR website, Treaty bodies. 
161 Committee on the Rights of the Child, 20 July 2012, CRC/C/TUR/CO/2-3, Consideration 
of reports submitted by States parties under article 44 of the Convention - Concluding 
observations: Turkey 2012.  
162 Ibid., para. 58. 
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affordable, and protect minorities, firstly through the provision of education 
in languages other than Turkish163.  

b) Individual Complaints 

Grievances of individuals can also be directly brought to the treaty bodies by 
submitting complaints or communications. In these cases, individuals claim 
that their rights, as defined by the instrument, have been violated by a State 
party that has acknowledged the competence of the treaty body to address such 
matters. It represents a direct channel for individuals to seek recourse and 
address alleged human rights violations164. Indeed, the process unfolds in two 
stages. First comes the "admissibility" stage, where the committee assesses 
whether the case meets the formal requirements. Once deemed admissible, the 
case proceeds to the "merits" stage, where the Committee delves into the 
substance of the matter, considering the details and circumstances surrounding 
the alleged human rights violations.  

Complaints against States can be presented to a Treaty Body if the State is a 
party to the treaty in question and if it recognized the competence of the 
Committee. 

Not all treaty bodies consider individual complaints, and there are different 
circumstances according to which treaty bodies can act in this regard. For 
instance, the Human Rights Committee (CCPR) can accept individual 
complaints alleging violation of the rights of ICCPR only if the State 
concerned is a party to the First Optional Protocol to the ICCPR, where the 
complaints mechanism is established165. Correspondingly, the Optional 
Protocol to the Convention on the Elimination of All Forms of Discrimination 
against Women allows the CEDAW to consider individual communication 
only against States who are parties to Protocol166. The same principle is 
applied to CESCR, CRPD, and CRC and their Optional Protocols. Some 
Conventions, such as ICERD, ICMW, Committee on Enforced 
Disappearances (CED), and the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment (CAT), allow the relative 
Committees to consider individual complaints only if the concerned states 
declared that “that it recognizes the competence of the Committee to receive 
and consider communications from individuals or groups of individuals within 
its jurisdiction”167. These provisions are included under Article 14 of ICERD, 
Article 77 of ICMW, and Article 22 of CAT. 

c) Confidential Inquiries 

If the CAT, CEDAW, CRPD, CED, CESCR, and CRC receive credible 
information that provides well-founded indications of serious or systematic 
violations of the treaties within a state party, they have the authority to initiate 
inquiries on their own initiative. The initiation of inquiries is limited to States 
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164 OHCHR website, Treaty bodies. 
165 UN General Assembly, 19 December 1966, United Nations, Treaty Series, vol. 999, p. 
171, Optional Protocol to the International Covenant on Civil and Political Rights, Arts. 1-5. 
166 UN General Assembly, 6 October 1999, United Nations, Treaty Series, vol. 2131, p. 83 
Optional Protocol to the Convention on the Elimination of All Forms of Discrimination 
Against Women. 
167 Art. 14 CERD. 



44 
 

parties that have explicitly recognized this competence to the relevant 
Committee168. In cases where it is deemed necessary, an inquiry may involve 
a visit to the territory of the concerned state. Inquiries, which remain 
confidential, suppose a collaborative approach, conducted with the consent of 
the State party. 
 
The inquiry procedure is established in Article 20 of the CAT, Articles 8 to 10 
of the Optional Protocol to CEDAW, Article 6 of the Optional Protocol to the 
CRPD, Article 33 of CEPD, Article 11 Optional Protocol to the ICESCR, and 
Article 13 of the Optional Protocol to the CRC on a communications 
procedure. 

1.3.3b Charter-based Bodies 

The Human Rights Council and its forerunner, the Commission on Human 
Rights, are termed "Charter-based" due to their establishment through 
resolutions of UN organs, deriving authority directly from the UN Charter. 
 
The existing Charter-based bodies encompass the Human Rights Council 
(HRC) and its subsidiaries branches, notably, according to Resolution 5/1 of 
the human Rights Council (2007), the Universal Periodic Review Mechanism, 
Special Procedures, HRC Advisory Committee and the Complaint 
Procedures. 
 

a) Human Rights Council 
 
The General Assembly, during its 60th session in September 2005, adopted 
the World Summit Outcome, represented by resolution 60/1. This resolution 
highlighted various objectives, including the strengthening of the UN's human 
rights mechanisms169. In alignment with this goal, the Human Rights Council 
was established in 2006 with resolution 60/251. Functioning as an 
intergovernmental body within the United Nations system, it consists of 47 
member states tasked with the promotion and protection of human rights on a 
global scale170. It addresses thematic human rights issues and identifies the 
situations that require specific attention on this matter, and it consequently 
makes ad hoc recommendations171. The HRC meets in Geneva three times 
every year, with the possibility of organizing special sessions to respond to 
urgent human rights situations. 
 
The 47 members are elected by the General Assembly (GA) following the 
principles of equitable geographical distribution. The President of the HRC 
annually reports its activities to the plenary of the GA, and according to 
resolution 60/251, the HRC has the faculty to “make recommendations to the 
General Assembly for the further development of international law in the field 
of human rights”172. 
 

b)  Universal Periodic Review Mechanism 
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The same resolution that established the HRC in 2006 (60/251) included 
clauses concerning Universal Periodic Review. It states that Universal 
Periodic Review monitors the “fulfillment by each State of its human rights 
obligations and commitments in a manner which ensures universality of 
coverage and equal treatment with respect to all States”173. It is intended to be 
a cooperative mechanism, in which the country concerned is fully involved. 
This kind of commitment does not aim to replace the work of Treaty Bodies, 
but to complement it174. 
 
The main elements of UPR are then designed with the Human Rights Council 
resolution 5/1 of 18 June 2007 “Institution-building of the United Nations 
Human Rights Council”175. According to the resolution, the UPR Working 
Group performs the reviews during three sessions per year. Considering the 
fact that each session covers sixteen countries, a four-year cycle is needed to 
complete the review of all 193 Member States of the UN. 
 

c) Special Procedures 
 
According to GA resolution 60/251, the Human Rights Council also manages 
Special Procedures, which were already in place under the Commission on 
Human Rights. The main aspects of Special Procedures are described in the 
Human Rights Council resolution 5/1 (2007)176. It is composed of independent 
experts committed to reporting and advising on human rights by adopting a 
thematic or country-specific perspective. The OHCHR supports the activities 
of the Special Procedures mandate holders, which include country visits, 
examination of reported violations and eventual submission of 
communications to States, discussion on international human rights standards, 
advocacy, and public awareness of human rights. At the current time, there 
are 46 thematic mandates and 14 country mandates.  
 

d) Human Rights Council Advisory Committee 
 
The HRC Advisory Committee (referred to as Advisory Committee) is 
described in resolution 5/1 as the think-tank of the HRC, it is composed of 18 
experts, who are involved according to their personal capacity177. Indeed, the 
Advisory Committee does not adopt resolution or decisions, as its main 
function is to provide expertise on different areas requested by the Council178.   
 
Experts of the Advisory Committee are nominated under proposal of Member 
States. In order to ensure the best possible expertise, candidates must reflect a 
predefined geographic distribution and present competence and experience in 
the field of human rights, high moral standing, independence and 
impartiality179. 
 

e) Complaint Procedure 
 

 
173 Resolution 60/251, Human Rights Council, para. 5(e). 
174 Ibid. 
175 Resolution of the Human Rights Council, 18 June 2007, A/HRC/RES/5/1, Institution-
building of the United Nations Human Rights Council. 
176 Ibid., paras. 39-64. 
177 Ibid., para. 65. 
178 Ibid., para. 75. 
179 Ibid., para. 67. 
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The Human Rights Council resolution 5/1 of 2007 also established the HRC 
Complaint Procedure. This procedure tackles recurring patterns of severe and 
consistently verified breaches of human rights and essential freedoms, 
happening anywhere in the world and under any conditions180. It is the only 
universal mechanism addressing human rights and fundamental freedoms 
across all United Nations Member States. Anyone — be it an individual, a 
group, or a non-governmental organization — holds the right to submit a 
complaint181. Complaints can be made against any of the 193 Member States, 
regardless of whether the country has ratified a specific treaty or made 
reservations under a particular instrument, and they must remain 
confidential182. Communications are examined by two working groups, 
identified and selected by the Advisory Committee183. These groups shall 
decide on the basis of consensus, or, eventually, by simple majority184, and 
guarantee that the procedure is victim oriented185. 

  

 
180 Ibid., para. 85. 
181 Ibid., para. 87(d). 
182 Ibid., para. 100.  
183 Ibid., para. 89  
184 Ibid., para. 90. 
185 Ibid., para. 100.  



47 
 

2. Chapter 2: Protection of the Right to Education of Refugees 
 
The overview of the human right to education within the framework of 
international law, furnished in the first chapter, serves as a functional 
precursor for a detailed examination of its application to refugees and migrant 
populations in the second one. This chapter is structured into two principal 
sections: the first section delves into international protection law, providing a 
groundwork for comprehending how the human right to education is assured 
for refugees and migrant individuals in the subsequent section. 
 
Primarily, the chapter introduces a comprehensive perspective on the 
definition of refugees, who covers a central position in the entire study. 
Subsequently, it offers insights into the historical underpinnings of 
international protection law and contemporary migration trends, elucidating 
pertinent international legal instruments in this context and the principles of 
non-refoulement and non-discrimination. 
 
The second segment serves as the focal point of the overall study, 
encompassing the normative essence of the human right to education for 
refugees and presenting the imperative and advantageous aspects for them. 
Concurrently, it addresses the associated challenges, particularly in terms of 
ensuring access to education and maintaining its quality. The concluding part 
presents international legal instruments, both binding and non-binding, that 
specifically incorporate provisions related to this matter. Analyzing these 
instruments facilitates an understanding of the evolutionary trajectory of this 
right. 
 
Undoubtedly, the second chapter of this study establishes the legal framework 
essential for scrutinizing the case study on the protection of the human right 
to education for Syrian refugees in Turkey. 

 
2.1 International Protection law 

 
2.1.1 Definition of Refugees: the 1951 Convention Relating 

to the Status of Refugees 
 
The first section of the study aims to provide an insight into the definition of 
refugee provided by the 1951 Convention Relating to the Status of Refugees, 
as well as an introduction to the Convention and its 1967 Protocol. 
 
The 1951 Convention Relating the Status of Refugees is the cornerstone of 
international protection for refugees. It was ratified by 146 countries, and it 
comes with its 1967 Additional Protocol. The Convention represents the main 
instrument for international refugee protection, compelling participating 
States to acknowledge and safeguard individuals escaping their native lands 
due to persecution or conflict. The 1951 Convention Relating the Status of 
Refugees has left a lasting impact on international legal frameworks 
concerning refugee rights, introducing a unified, universal definition of 
refugee and is underpinned by fundamental principles like non-discrimination, 
non-penalization, and non-refoulement.  
 
This Convention brings together earlier international agreements on refugees 
and serves as the most extensive formalization of refugee rights on the 
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international stage186. The Convention establishes minimum benchmarks for 
the treatment of refugees while allowing Sstates the flexibility to provide even 
more favorable conditions. These rights encompass access to legal recourse, 
primary education, employment, and the issuance of documentation, including 
a refugee travel document designed in passport format187. 
 
The definition of “refugee” is provided in Art. 1 A(2) of the Convention 
Relating to the Status of Refugees (1951): 
 

“(2) As a result of events occurring before 1 January 1951 and owing to well-
founded fear of being persecuted for reasons of race, religion, nationality, 
membership of a particular social group or political opinion, is outside the 
country of his nationality and is unable or, owing to such fear, is unwilling to 
avail himself of the protection of that country; or who, not having a nationality 
and being outside the country of his former habitual residence as a result of such 
events, is unable or, owing to such fear, is unwilling to return to it.”188. 

 
The Article identifies as a refugee an individual who “is outside the country 
of his nationality and is unable […] or is unwilling to avail himself of the 
protection of that country”189 because there is a significant risk that the 
individual may be persecuted. The grounds of persecution encompassed in 
Article 1 are “race, religion, nationality, or membership of a particular social 
group or political opinion”190. 
 
Notably, the concept of race entails the acknowledgment of diverse ethnic 
groups, making any form of persecution in this regard impermissible. The 
protection of freedom of religion is expressly safeguarded by Article 1, 
aligning with the right to freedom of thought, conscience, and religion 
enshrined in the Universal Declaration of Human Rights191. The Article also 
incorporates nationality among the proscribed grounds of persecution, 
referring not only to citizenship but also affiliation with an ethnic or linguistic 
group. Political opinions are mentioned in the Article, as, whether accurately 
or inaccurately attributed to the individual, they may consequently constitute 
a basis for persecution. 
 
The rationale for the extension of international protection and the recognition 
of the status of refugees lies in the absence of national safeguards against 
persecution. This situation can occur when the persecution is committed, 
encouraged, or tolerated by the State concerned, or when the State concerned 
is unable to provide the necessary protection192. 
 
Persecution may also manifest in situations of war or internal armed conflict. 
Individuals seeking refuge from such circumstances should not be summarily 
denied refugee status, as the prevalence of widespread violence does not 
negate the potential existence of a legitimate fear of persecution on an 
individual or collective basis193. Indeed, in a context characterized by 
widespread violence, asylum eligibility is reserved for individuals who can 
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substantiate a credible risk of severe harm attributable to a Convention-
protected reason. 
 
Originally, the scope of the 1951 Convention primarily aimed at safeguarding 
European refugees in the aftermath of the Second World War. The inclusion 
of the phrase events occurring before 1 January 1951” has been conventionally 
interpreted to denote occurrences within Europe preceding the specified date. 
The 1967 Protocol, ratified on 4 October 1967194, intervened on these 
geographic and temporal restrictions, thereby broadening the applicability of 
the Convention to encompass a universal scope and provide protection for all 
individuals fleeing conflict and persecution195. Accession to the 1967 Protocol 
entails the obligation for the acceding State to implement the regulations of 
the 1951 Convention without temporal or geographical restrictions, except in 
cases where they uphold a declaration under paragraph (a) of Article 1B(1) of 
the 1951 Convention. 
 
In every circumstance, the adjudication of refugee status necessitates a 
meticulous evaluation of the particular condition presented in the applicant’s 
claim. Refugee status is inherently individual, requiring a case-by-case 
assessment and acknowledgment by the host State. International law does not 
confer collective recognition or acquisition of refugee status within a group. 
Even in the case of situations in which entire groups have been displaced, 
members of the group shall be considered individually as refugees196. 
 
The conditions for the mandate of Refugees are established by the High 
Commissioner for Refugees (UNHCR), and subsequent resolutions from the 
General Assembly elucidating whether UNHCR’s jurisdiction applies. This 
rationale is adopted irrespective of the individual’s presence in a country that 
is a signatory to the 1951 Convention, the 1967 Protocol, or a pertinent 
regional refugee instrument. Additionally, these resolutions apply regardless 
of whether the individual has received recognition as a refugee from their host 
country under any of these instruments197. 
 

2.1.2 Key migration terms 
 
For the sake of this study, and notably for the understanding of this chapter, 
the following paragraphs will clarify the definitions of some key migration 
terms: migrant, asylum seeker, environmental migrant, immigrant, and 
Internally Displaced Persons. Categorizing migrants can pose theoretical 
challenges due to the fluid nature of their motivations for moving, coupled 
with the potential changes in their legal status and corresponding rights over 
time198. Despite there being cases in which individual circumstances can defy 
clear categorization, some situations can potentially align with multiple 
categories simultaneously. For example, internal migrants encompass those 
compelled to relocate because of adverse situations in their habitual place of 
residence (Internally Displaced Persons, IDPs), as well as individuals opting 
for a new residence for economic purposes (internal migrant workers), and 
those moving for cultural reasons (nomadic and pastoral communities). 
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Forced (national and international) migration refers to individuals compelled 
to leave their residences because of external factors like environmental 
disasters or development projects.  
 
a) Migrant 
 
The first point to highlight is that the terms “migrant” and “refugee” carry 
distinct meanings and should not be employed interchangeably. Refugees 
reside outside their country of origin as a result of a direct threat to their lives 
or freedom, and they are explicitly recognized and protected by a specialized 
international legal framework.  
 
In contrast, despite international law does not offer a specific definition of 
“migrant”, the term can refer to an individual who relocates from their habitual 
place of residence, whether within a nation or across international borders, 
either temporarily or permanently, and for diverse reasons199. This umbrella 
term encompasses several legally acknowledged categories, including migrant 
workers and individuals whose movements are legally defined, such as 
smuggled migrants200. Furthermore, it encompasses those individuals whose 
status or mode of movement lacks specific international legal definitions (e.g. 
international students). 
 
Traditionally, individuals are labeled as migrants when they undertake 
movement by choice, typically across international borders (“international 
migrants”), for reasons such as reuniting with family members already 
residing abroad, pursuing livelihood opportunities, or other varied purposes 
unrelated to escaping conflict or persecution. However, the term has been 
progressively employed to identify any individual who relocates from their 
customary place of residence, irrespective of whether the movement is 
deemed forced or voluntary201. 
 
b) Asylum Seeker 
 
The definition of an asylum seeker is not expressed in the 1951 Convention, 
however, the UNHCR defined an asylum seeker as an individual in the process 
of seeking international protection, whose claim has not yet reached a final 
decision by the host country202. It is important to note that not every individual 
seeking asylum will ultimately be granted refugee status, but every recognized 
refugee begins the process as an asylum seeker.  
 
The European Union aligns with the UNHCR’s perspective, as reflected in the 
European Directive that establishes basic standards for accommodating 
asylum seekers. According to the directive, an applicant (or asylum seeker) is 
defined as “a third-country national or stateless person who has submitted an 
asylum application awaiting a final decision”203. This definition is consistently 
reiterated across various European directives addressing asylum-related 
matters. 
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c) Environmental Migrant 
 
An environmental migrant is an individual who is compelled to depart from 
his or her habitual place of residence, due to abrupt or gradual alterations in 
the environment that detrimentally impact his or her life or living conditions. 
This migration may be either temporary or permanent, involving movement 
within or outside their country of origin or habitual residence204.  
 
The International Organization on Migration published a discussion note on 
migration and the environment, where the definition of environmental migrant 
is provided. The discussion note acknowledges the fact that “global warming 
is accelerating the degradation of drylands and other ecosystems prone to 
deforestation, salinization, soil erosion, and desertification”205, and therefore 
“in affected areas of the globe both lives and productivity levels are 
increasingly at risk, with devastating extreme events such as heat waves, 
floods and droughts taking place, and with sea levels rising along low-lying 
coastal areas”206. 
 
d) Immigrant 
 
An immigrant, from the standpoint of the country of arrival, is an individual 
who relocates to a country different from their nationality or habitual 
residence. Consequently, the country of destination becomes their new 
customary place of residence207. 
 
e) Internally Displaced Persons (IDPs) 
 
Internally Displaced Persons (IDPs) are individuals or groups of individuals 
who have been compelled or required to leave their homes or habitual places 
of residence. This displacement is often a consequence of armed conflict, 
instances of widespread violence, human rights violations, or natural or 
human-induced disasters. These individuals are “internally displaced” as they 
have not crossed an internationally recognized State border208. The definition 
finds its origin in the United Nations Guiding Principles on Internal 
Displacement, adopted in 1998. 
 
The Guiding Principles consist of 30 standards delineating the protections 
afforded to internally displaced people (IDPs). They comprehensively outline 
the rights and assurances pertinent to safeguarding IDPs, covering aspects 
from preventing forced displacement to ensuring their protection and 
assistance throughout displacement until the attainment of lasting solutions209. 
The Guiding Principles are organized into four main categories, addressing 
protection against displacement (Principles 5 to 9), protection during 
displacement (Principles 10 to 23), the framework for humanitarian assistance 
(Principles 24 to 27), and protection during return, local integration in the 
locations of displacement, and resettlement in another part of the country 
(Principles 28 to 30). These principles serve as a guide for various 
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stakeholders, including the UN Special Rapporteur in executing their 
mandate, states managing internal displacement situations, all relevant 
authorities, groups, and individuals in their interactions with IDPs, as well as 
inter-governmental and non-governmental organizations. 
 
The Guiding Principles are not legally binding, but they have been of 
substantial influence in international protection law. Therefore, the UN 
General Assembly remarked on their relevance and prominence, inviting 
relevant actors to employ them in the face of internal displacement situations. 
Regional organizations and States have likewise recognized the principles as 
a valuable tool, with some even integrating them into their laws and 
policies210. 
 
f) Stateless Persons 
 
Article 1 of the United Nations Convention on the Status of Stateless 
Persons211 defines a stateless individual as someone not recognized as a 
national by any State according to its laws. In this case, the individual does 
not enjoy the rights associated with national diplomatic protection, possesses 
no inherent right to reside in the country of residence, and has no entitlement 
to return in case of travel. The condition of statelessness can originate from 
various scenarios, including migratory situations, such as expatriates losing or 
being deprived of nationality without acquiring the nationality of their 
habitual residence. Under the umbrella of stateless persons, there are also 
those individuals who, despite having never crossed borders, may find 
themselves without a recognized nationality (for various reasons) even in their 
country of habitual residence212.  
 
The status of refugee and statelessness are separate concepts; however, it is 
conceivable for an individual to be identified as both a refugee and stateless. 
This is possible because if stateless persons fall within the criteria outlined in 
Article 1 of the 1951 Refugee Convention, they are considered refugees under 
international law. 
 
The status outlined for stateless individuals in the 1954 Convention is 
patterned after the framework established for refugees in the 1951 
Convention. Despite sharing a similar overall approach, the 1954 Convention 
does exhibit notable differences from its 1951 counterpart. Notably, there is 
no explicit prohibition against refoulement (Article 33, 1951 Convention) and 
no safeguard against penalties for illegal entry (Article 31, 1951 Convention). 
Additionally, both the right to employment and the right of association are 
subjected to a lower standard of treatment compared to the corresponding 
provisions in the 1951 Convention. The 1954 Convention establishes a 
comprehensive array of civil, economic, social, and cultural rights for states 
to grant to stateless persons. 
 

2.1.3 Historical roots of international protection law and 
recent patterns of migration  
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Efforts to establish an international legal instrument for the status and 
protection of refugees were initiated during the era of the League of 
Nations213. The primary objective was to confer legal status to refugees, 
establish appropriate conduct towards them, and safeguard their human rights. 
With the escalation of the refugee crisis post-World War II, the United Nations 
(UN) General Assembly established the International Refugee Organization 
(IRO)214, which served as a resettlement agency. However, in the following 
years, the UN General Assembly decided to “convene in Geneva a conference 
of plenipotentiaries to complete the drafting of and to sign [...] the Convention 
relating to the Status of Refugees”215. With that resolution, the UNGA 
committed to developing the Statute of the UNHCR on December 14, 1950216. 
Following the establishment of the UNHCR office, a Convention delineating 
standards for the treatment of refugees was adopted in 1951217. 

The 1951 Convention, which defines the category of “refugees” and outlines 
their rights along with the corresponding obligations of States, became 
effective on April 22, 1954. Subsequently, a Protocol concerning the status of 
refugees, signed on January 31, 1967, and enforced on October 4, 1967, 
expanded the scope of the 1951 Convention by removing temporal and 
geographical restrictions. It is relevant to point out that a Contracting State 
may uphold a declaration on geographical limitation under Article 1/B (1) of 
the 1951 Convention. 

International legal instruments for the protection of refugees appeared 
essential to cope with the new migration flows of the second half of the 20th 
century. However, migration routes have demonstrated a historical pattern of 
constant change and shifts. The evolution and alteration of these routes over 
time signify a continuity within change, and the concept of change itself is not 
novel in this context218. Notably, this study will mention some geopolitical 
junctures that originated massive movements in the last century. 

Examples are Chinese refugees who fled to Hong Kong in 1962, migrants who 
fled from other parts of Nigeria to Biafra after persecutions and mass killings 
in 1967, and the war between India and Pakistan in 1971, which prompted 
millions of people to be displaced from Pakistan (Bangladesh) to India219. 
Between the 1970s and 1980s, a significant exodus has been observed from 
Southeast Asian countries due to political and social disruptions. The 
migration flows from Vietnam, Laos, and Cambodia, were driven by 
apprehension and distress over the precarious situation in their home countries 
marked by armed conflicts220. 

Furthermore, the civil war in Syria, that began in 2011, led to a significant 
flow of people to neighboring countries, particularly Turkey, which shares the 
longest border with Syria. As a result, Turkey received millions of Syrian 
citizens. Turkey ratified the 1951 Convention relating to the Status of 
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Refugees and its 1967 Protocol. By making declarations under Article 1(B) of 
the 1951 Convention and upon accession to the 1967 Protocol, Turkey has 
endorsed the Convention with a geographical limitation, which it continues to 
uphold221. In this context, Turkey permitted the large-scale arrival of Syrian 
refugees under the umbrella of temporary protection and implemented the 
Temporary Protection Regulation (TPR) in 2014. 

Focusing on Europe, different migration patterns of recent history can be 
detected in four periods: from the 1950s to 1974, from 1974 to the end of the 
1980s, from the 1990s to 2012222, and from 2012 to the contemporary context.  

The first period under examination (1950s-1974) was marked by guest worker 
programs and migration patterns resulting from decolonization. In this 
context, international migration garnered widespread approval due to its 
economic advantages for both sending and receiving nations223. The economic 
boom in North-Western Europe created a demand for labor that local workers 
couldn’t fulfill, leading these countries to recruit workers from peripheral 
nations. Key destination countries included Belgium, France, Germany, 
Luxembourg, the Netherlands, Sweden, and Switzerland. Geographical 
proximity played a crucial role, with specific migration flows developing, 
such as Sweden recruiting labor from Finland, the UK from Ireland, and 
Switzerland from Italy224. The countries of origin comprised Italy, Spain, 
Greece, and Portugal. Simultaneously, the process of decolonization resulted 
in substantial migration toward Europe’s former colonial powers. Notably, 
Belgium, France, the Netherlands, the UK, and Portugal experienced a 
significant influx of people from their former colonies, particularly during the 
1970s225. 

During the oil crisis of 1973, confidence in unrestrained economic expansion 
declined. Switzerland and Sweden took the lead in implementing migration 
halts, with Germany following suit in 1973, and the Benelux countries and 
France in 1974226. Additionally, those migrants from non-European countries 
initially brought in through labor recruitment programs, progressively 
established permanent residence in Europe. Returning to their home countries 
for extended periods now posed a significant risk of losing their residence 
permit. Indeed, a growing number of migrants began relocating to Europe with 
their families, and asylum applications across the continent increased227. 
Starting in the mid-1980s, migration flows from non-European countries 
shifted more prominently toward Southern Europe, as Greece, Italy, Portugal, 
and Spain, which had historically been emigration countries, began 
experiencing increased immigration. 

In the early 1990s, European States faced an unprecedented influx from 
former Yugoslavia towards their borders. Responding to this migration crisis, 
European countries opted for temporary protection instead of granting refugee 
status and durable asylum. Many nations introduced temporary protection 
policies and instruments in light of the situation228. Simultaneously, entry into 
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the EU became more constrained as the European market unified, leading to 
stringent border controls and visa regulations. This heightened scrutiny on 
foreign entry coincided with a rise in irregular migration229. Overall, the 
reasons prompting migrants to approach Europe had different natures230.  
Starting from 2010, with the uprising of the Arab Spring, numerous asylum 
applications were submitted to the EU-25 Member States, along with Norway 
and Switzerland, mainly to France, Germany, Sweden, the UK, and 
Belgium231. 

The number of migrants legally and illegally entering European Countries and 
the inability to manage such flows made Europe experience its refugee crisis. 
During the last decade, the migrants started their journeys mainly from Syria, 
Afghanistan, Iraq, and other countries marked by violence and armed 
conflicts, mostly as a result of the Arab Spring. The various reasons behind 
their movements concern economic opportunities and disparities between 
countries, political instability and conflict, climate change and environmental 
factors, and advancements in technology and communication, which 
facilitated movements. 

To further contextualize this study, this paragraph will present the main routes 
crossed by international migrants, focusing on the Eastern Mediterranean 
route, the Mediterranean Sea route, the Central American route and the 
Central American route.  

The Eastern Mediterranean route has been traditionally utilized by migrants 
traveling through Turkey to reach the European Union. It has experienced 
increased congestion since the onset of the Syrian war in 2011. Moreover, 
Syrian pathways have started to converge with the easternmost points below 
the Mediterranean Sea, merging with an East African migratory route 
commonly taken by individuals escaping conflict in Somalia, the Democratic 
Republic of the Congo, and South Sudan232. 

Those individuals attempting to reach Europe through the sea follow the 
Mediterranean Sea route, which include both central Mediterranean and 
wester Mediterranean. The countries of departure are mainly Morocco, 
Tunisia, Syria, Afghanistan, Eritrea, Nigeria, Pakistan, Iraq, Somalia, Sudan, 
Gambia, and Bangladesh233. 

The combination of poverty and violence in Mexico and Central America has 
forced millions to migrate. A significant number moved towards the north of 
the continent, with the ultimate destination being the U.S. border. Indeed, in 
Colombia, the conflict has led to the displacement of over six million people, 
while an escalating and violent drug trade in Honduras and El Salvador has 
exacerbated destabilization in the region234. 

The Southeast Asian route is crossed by migrants escaping from situations 
characterized by political turmoil, including the escape of Muslim Rohingya 
refugees fleeing political oppression in Myanmar. Restrictive migration 
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policies and the absence of regional legal frameworks for refugees further 
contribute to the increasing dangers in the region. The UN reports that human 
trafficking, forced labor, and various abuses are prevalent in this area235. 
 

2.1.4 Principle of non-refoulement 
 
According to international human rights law, the principle of non-refoulement 
ensures that individuals cannot be sent back to a country where they might 
experience torture, cruel treatment, inhuman punishment, or other severe 
harm236. This safeguard extends to all migrants, regardless of their migration 
status, and it addresses the condition of refugees or asylum seekers coming 
from a State where their life or freedom is at risk due to factors like race, 
religion, nationality, membership in a social group, or political beliefs237. 
 
For what concerns refugees, the principle of non-refoulement is established in 
Art. 33 of the Geneva Convention (1951): 
 
This rule forms a fundamental part of the 1951 Convention, and no 
reservations are allowed for this provision. Additionally, it is a binding 
obligation outlined in the 1967 Protocol, as specified in Article I (1) of that 
document. 
 
Article 33: 
 

“Prohibition of expulsion or return («refoulement») 
 
(1) No Contracting State shall expel or return («refouler») a refugee in any 

manner whatsoever to the frontiers of territories where his life or freedom 
would be threatened on account of his race, religion, nationality, 
membership of a particular social group, or political opinion.  

 
(2) The benefit of the present provision may not, however, be claimed by a 

refugee whom there are reasonable grounds for regarding as a danger to 
the security of the country in which he is, or who, having been convicted 
by a final judgment of a particularly serious crime, constitutes a danger 
to the community of that country”238. 

 
Unlike certain aspects of the Convention that may hinge on a refugee’s lawful 
residence in a Contracting State’s territory, this particular provision is not 
contingent upon such lawful residence239. 
 
The drafters of the Convention deliberately chose to include the French words 
“refoulement” and “refouler” in brackets. Despite the two terms can be seen 
as synonymous with the English words “expulsion” or “return”, they aimed to 
clarify that the obligation of non-return should be interpreted with a specific 
scope, no broader than the French expression. Notably, the understanding was 
that this duty wouldn't apply if there were genuine threats to national security 
or public order due to a mass influx240. 
 
Indeed, Art. 33(2) addresses the security interests of the receiving State, 
allowing for the possibility of refoulement in cases where there are genuine 
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concerns about national security. It is important to note that despite being an 
exception, Article 33(2) doesn’t serve as an exclusion provision, meaning it 
doesn’t completely exclude the application of the non-refoulement obligation. 
Instead, it provides a specific circumstance under which the principle may be 
set aside in the interest of the receiving State’s security. 
 
The 1951 Refugee Convention, and its Article 33, applies only to individuals 
officially recognized as refugees. Nevertheless, the principle of non-
refoulement extends beyond individuals with refugee status, as compliance to 
the principle of non-refoulement is ensured in further instruments that 
safeguard all migrants. Indeed, States are bound by other treaty obligations. 
Notably, Article 3 of the Convention Against Torture explicitly outlines non-
refoulement, and other core Human Rights Treaties imply these provisions241. 
 
The Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (CAT)242 represents the only case among 
international treaties, aside from the Refugee Convention, that explicitly 
mandates non-refoulement. The article concerned is Article 3, which 
unequivocally prohibits the repatriation of an individual to a nation where 
there are compelling reasons to believe they will face torture:  
 

“1. No State Party shall expel, return («refouler») or extradite a person to 
another State where there are substantial grounds for believing that he would 
be in danger of being subjected to torture. 
 
2. For the purpose of determining whether there are such grounds, the 
competent authorities shall take into account all relevant considerations 
including, where applicable, the existence in the State concerned of a consistent 
pattern of gross, flagrant or mass violations of human rights”243. 

 
Unlike the Refugee Convention, there are no circumstances that allow for 
exceptions to a State’s non-refoulement obligation under Article 3 of the CAT. 
 
The principle can also be detected in the formulation of other Articles within 
ICCPR and CRC. Notably, the Articles of ICCPR at stake are Article 6 and 
Article 7, for which no reservations are possible. Article 6 safeguards an 
individual’s “inherent right to life”, asserting that “no one shall be arbitrarily 
deprived of his [or her] life”244. According to Article 7 “no one shall be 
subjected to torture or cruel, inhuman or degrading treatment or 
punishment”245. The two Articles do not mention explicitly the principle of 
non-refoulement; however, they influenced the interpretation of Article 2 
presented by the Human Rights Committee (HRC), which has asserted that it 
imposes the obligation to not extradite a person when there are substantial 
grounds to believe there is a real risk of irreparable harm, akin to that 
contemplated by Articles 6 and 7246.  
 
Similar provisions are considered within CRC. The Committee on the Rights 
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of the Child has construed Articles 6 and 37 of the CRC to encompass, at the 
very least, a non-refoulement obligation247. Indeed, Article 6 of the 
Convention on the Rights of the Child (CRC) safeguards the inherent right to 
life, while Article 37 addresses protection against torture and other cruel, 
inhuman, or degrading treatment or punishment.  
 
The analysis of these Articles implies that the expansive non-refoulement 
obligations, most of which admit no exceptions, have been designed to be 
beneficial for the individuals explicitly excluded from the Convention refugee 
status248. The most extensive evolution of the non-refoulement principle is not 
explicitly outlined in treaties but stems from the interpretations by judicial and 
quasi-judicial bodies. These entities have determined that the norm is implied 
within the overarching prohibition of torture and other cruel, inhuman, and 
degrading treatment or punishment, and potentially within other fundamental 
rules of international human rights law249.  

Overall, for individuals formally recognized as refugees under the 1951 
Convention and/or the 1967 Protocol, adhering to the non-refoulement 
principle typically poses no legal challenges. However, when dealing with 
asylum seekers, upholding the principle of non-refoulement necessitates 
safeguarding them from being returned to a place where their life or freedom 
might be at risk until it is reliably established that such threats do not exist. 
Since every refugee starts as an asylum applicant, treating asylum seekers with 
the assumption that they may be refugees is essential to ensure their protection 
until their status is determined250. 

Therefore, under international human rights law, States are legally obligated 
to uphold the principle of non-refoulement. This includes the responsibility to 
establish practical and human rights-based protection mechanisms. States 
should implement these mechanisms and allocate resources to assess the 
individual protection needs of all migrants with due process, serving as a 
complement to asylum determination processes251. 

2.1.5 Principle of equality and non-discrimination 

The principle of equality and non-discrimination has been already analyzed in 
this study; however, it acquires particular relevance in the context of 
international protection law. As already pointed out, States are required by this 
principle not to discriminate against individuals. Discrimination, in this 
context, refers to any form of differentiation, exclusion, limitation, or 
favoritism based on factors like race, color, sex, language, religion, political 
or other opinions, national or social origin, property, birth, or other status. The 
goal is to prevent any actions that nullify or hinder the acknowledgment, 
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enjoyment, or exercise of rights and freedoms by all individuals on an equal 
basis252. 

Most Human Rights Conventions, as already seen, include a non-
discrimination clause detailing the prohibited grounds for discrimination. 
However, in some cases, there is no reference to nationality, and in others, the 
term adopted is “national origin”253, which presents a broad possibility of 
interpretation. Therefore, to better orientate the interpretation and to provide 
a term that is more precise and pertinent to migration, the most recent human 
rights Conventions, such as the International Convention for the Protection of 
the Rights of All Migrant Workers and Members of Their Families (adopted 
on December 18, 1990, entered into force on July 1, 2003), explicitly include 
"nationality" as one of the prohibited grounds for discrimination.  

Equality (and inequality) is a recurring concept when dealing with migration. 
Indeed, migration represents a manifestation of global disparities, 
encompassing factors like wages, opportunities in the labor market, and 
lifestyles. A significant number of individuals choose to relocate with the 
belief that a more favorable life awaits them elsewhere, the so-called 
economic migrants, offering a potential reduction in the discrepancies 
between their current circumstances and those in more prosperous regions. 
However, the capacity to migrate is not distributed evenly. Various individual 
attributes and resources, including citizenship, financial resources, internet 
access, and language proficiency, play a crucial role in determining people's 
ability to embark on migration journeys. 

Furthermore, migration itself can contribute to bringing out inequalities. 
Individuals who undertake migration may encounter uneven access to rights 
and social resources, including the right to seek protection, particularly for 
those fleeing conflict, violence, and persecution. Indeed, ongoing 
developmental differences, combined with distinct migration patterns within 
nations and communities, require careful examination of how migration either 
adds to or offsets the concentration of individuals and resources in particular 
areas of a country or region. 

Enhancing the situation for everyone in a society, whether citizens or non-
citizens, including migrants and refugees, involves granting meaningful 
access to rights. The fundamental UN human rights treaties incorporate a 
clause that prohibits discrimination, emphasizing the universal application of 
human rights to every individual. This prohibition extends to factors such as 
race, color, sex, language, religion, political opinion, national and social 
origin, birth, and other status. Adopting a rights-based approach, rooted in the 
obligation to protect, respect, and fulfill human rights, provides a potential 
framework for aligning the interests of both the State and refugees254, 
particularly regarding occupation and employment. Promoting equality and 
rights for every member of society, regardless of citizenship, not only fosters 
social inclusion but also enriches the capabilities of everyone255.   
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The principle of equality and non-discrimination requires necessary 
application when dealing with the employment and occupation of migrants. 
This focus is geared towards achieving equal opportunities in various aspects, 
including access to employment, vocational training, education, job 
promotion, job security, and equitable compensation for work of comparable 
value and working conditions. The goal is to ensure that workers are rewarded 
based on productivity and merit, considering objective job characteristics like 
skills, knowledge, and responsibilities, while eliminating influences unrelated 
to merit, such as sex, race, or religion. ILO Convention No. 97256 and 
Recommendation No. 86257 aim to achieve several related objectives: 
guaranteeing migrant workers in regular situations receive no less favorable 
treatment than nationals; facilitating cooperation between Member States to 
enhance overall protection measures; and providing guidance on the 
conditions under which labor migration should occur. 

Gender inequalities play a significant role in shaping the conditions of 
migrants. Despite the universal application of the right to social protection to 
all migrants, regardless of their migration status, women often face exclusion. 
This exclusion represents a discriminatory practice, intensifying challenges 
for women, especially during economic downturns and crises. Sustainable 
Development Goal (SDG) 5 is dedicated to achieving gender equality and 
women's empowerment. In the realm of migration policy, SDG5 serves as a 
reminder to policymakers and practitioners about the critical importance of 
adopting gender-sensitive approaches for effective migration governance258. 

For what concerns refugee law, the 1951 Convention incorporates the 
principle of equality and non-discrimination starting from the definition of 
refugee. Indeed, discrimination operates both as an element of persecution and 
as a factor influencing States’ responses to movements of refugees and other 
displaced populations. This recognition underscores the importance of 
addressing discrimination as a crucial aspect of safeguarding the rights and 
well-being of refugees on a global scale. The preamble of the 1951 
Convention specifies that “human beings shall enjoy fundamental human 
rights and freedoms without discrimination”259, and Article 3 is dedicated to 
non-discrimination: “The Contracting States shall apply the provisions of this 
Convention to refugees without discrimination as to race, religion or country 
of origin”260. 

The non-discrimination clause within the Convention is specifically tied to its 
provisions. Furthermore, Article 7 of the Convention states that, unless more 
favorable provisions are present in the Convention, a Contracting State should 
provide refugees with the same treatment given to aliens in general261. This 
implies that the rights granted to aliens in general are deemed to be included 
for refugees. This obligation is not exclusive to the State where the refugee is 
located but applies to all Contracting States262. 

 
256 International Labour Organization (ILO), 1 July 1949, C97, Migration for 
Employment Convention. 
257 International Labour Organization (ILO), 1949, R086, Migration for Employment 
Recommendation. 
258 IOM (2017). 
259 Preamble 1951 convention 
260 Art. 3 1951 Convention Relating to the Status of Refugees. 
261 Art. 7 para. 1 1951 Convention Relating to the Status of Refugees. 
262 UNHCR (1990). 
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However, the obligations of Contracting States go beyond the specific 
provisions of the Convention. They may be obligated to adhere to the principle 
of non-discrimination through other international instruments to which they 
are parties. Examples include the United Nations Convention on the 
Elimination of All Forms of Racial Discrimination and the International 
Covenant on Civil and Political Rights. The universal principle of non-
discrimination, articulated in Article 2 of the Universal Declaration of Human 
Rights, has a broad and general application, underscoring the global 
commitment to ensuring equality and protection of human rights for all 
individuals. 
 
Other international legal instruments, and notably the Committee on the 
Rights of the Child, further expand the principle. In its general comment No. 
6, the Committee on the Rights of the Child (CRC) emphasized that “the 
enjoyment of the rights stipulated in the Convention [must] be available to all 
children, irrespective of their nationality, immigration status or 
statelessness”263. Additionally, General Comment No. 22, adopted in 2017, 
specifies that “the non-discrimination principle of the Convention on the 
Rights of the Child obliges States parties to respect and ensure the rights set 
forth in the Convention to all children”, and included in the paragraph specific 
categories, among which, inter alia, are listed “migrants in regular or irregular 
situations, asylum seekers, refugees, stateless and/or victims of trafficking, 
[…] irrespective of the child’s or parents’ or legal guardians’ nationality, 
immigration status or statelessness”264. 
 
Overall, the principle of equality stands as the norm, however, the ICJ 
specified that there are cases in which different treatments can be 
contemplated as exceptions265. In these cases, those advocating for distinct 
treatment must substantiate its justification and reasonableness. Unlawful 
discrimination is defined as any act of exclusion, preference, or privilege that 
results in the nullification of a particular right. This underscores the 
importance of justifying and demonstrating the reasonableness of any 
deviation from the principle of equality. 
 

2.2 Protection of the Right to Education for Refugees 
 
International legal frameworks on refugees, mostly exemplified by the 1951 
Convention concerning the Status of Refugees and the subsequent 1967 
Protocol, affirm the entitlement of every child to access fundamental 
education. Therefore, nations are mandated to provide basic education to all 
children and young individuals within their jurisdiction, irrespective of their 
immigration status. This section of the study will examine the educational 
needs of refugees and migrant people and the obstacles encountered by States 
in providing them education, particularly concerning issues of access and 
quality. The primary objective of these passages is to identify the impediments 
that States confront when implementing the international human right to 
education. 
 

 
263 CRC, General Comment No. 6. 
264 CRC, General Comment No. 22. 
265 International Court of Justice (ICJ), 18 July 1966, South-West Africa Cases (Ethiopia v. 
South Africa; Liberia v. South Africa); Second Phase. 
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As per the data provided by the United Nations High Commissioner for 
Refugees (UNHCR), the gross enrolment rates266 for refugees exhibit figures 
of 65%, 41%, and 6% for primary-age children, secondary, and tertiary levels, 
respectively267. Overall, the obstacles arise from considerations such as 
nationality, legal status, and documentation. Dismantling them would allow 
refugees to pursue an accredited curriculum within duly registered educational 
institutions staffed by qualified teachers. Therefore, the formulation and 
implementation of additional policies respecting international law on 
education are essential to guarantee an educational experience that is neither 
superior nor inferior to that provided to the general populace. 
 
The fundamental relevance of education for refugees, migrants, and forcibly 
displaced people, lies in the fact that education facilitates the social integration 
of refugee and migrant children into host communities. Furthermore, 
education is deemed an indispensable conduit for the complete fulfillment of 
other fundamental human rights. Indeed, it furnishes refugees with the 
intellectual acumen necessary to influence the trajectory of their respective 
nations or to contribute meaningfully to their societies extending them refuge, 
protection, and a forward-looking perspective268. As an empowering 
entitlement and a public asset, education serves as the foremost avenue 
through which economically and socially marginalized individuals, can 
elevate themselves from poverty and acquire the resources essential for 
complete participation in their respective societies269, providing persistent, 
reliable, and safe environments. Education also plays a crucial role in enabling 
refugees to comprehend their rights, effectively assert them, and advocate for 
suitable protection. Failure to fulfill the right to education for refugees may 
lead to social tensions and heightened marginalization. 
 
Furthermore, education serves as a crucial instrument in fostering peaceful 
societies. The provision of quality education stands as a pivotal method to 
counteract intolerance at the individual level and contribute to the 
development of a more inclusive society. It serves as an initial measure in 
preventing instances of racism, xenophobia, and other forms of 
discrimination270. Consequently, heightened endeavors are imperative in host 
countries to instill teachings on human rights, promote respect, nurture 
tolerance, and emphasize the value of diversity. Prioritizing quality inclusive 
education is essential as it plays a significant role in cultivating open-
mindedness and fostering tolerance among individuals. 
 
The need for universal education is urgent and the international community is 
actively engaging through its realization. Among the 17 Sustainable 
Development Goals set by the UN General Assembly, SDG number 4 
concerns education for all by 2030. The needs of refugees and migrant people 
are recalled multiple times within the main policy documents associated with 
SDG4. Notably, paragraph 11 of the Incheon Declaration271 explicitly 
delineates a dedication to addressing educational challenges during crises and 

 
266 It expresses the total enrolment in a specific level of education, regardless of age, expressed 
as a percentage of the eligible official school-age population corresponding to the same level 
of education in a given school year. 
267 UNHCR (2023). 
268 UNHCR (2016).  
269 CESCR, 1999, E/C.12/1999/10, General Comment No. 13: The right to education (Article 
13). 
270 UN News (2023). 
271 UNESCO (2015). 
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for refugees and migrant people, expressing the commitment “to developing 
more inclusive, responsive and resilient education systems to meet the needs 
of children, youth and adults in these contexts, including internally displaced 
persons and refugees”272.  
 
The Declaration was adopted in 2015 by the World Education Forum 
(WEF)273, and it represents the dedication of the education community to 
Education 2030 and the 2030 Agenda for Sustainable Development, 
acknowledging the crucial role of education as a primary catalyst for 
development. Overall, it emphasizes the crucial need for inclusion and equity 
within and through educational systems, aiming to prevent anyone from being 
left behind. As a declaration, as opposed to a convention or treaty, it lacks 
legal binding on member states and doesn’t necessitate ratification by their 
legislatures. Instead, it sets forth norms and expectations. 
 
More broadly, in order to fully realize the right to education, especially for 
refugees, States, as primary duty-bearers, must actively uphold the 
fundamental aspects of this right. This involves prompt actions on key 
elements, such as ensuring access to education without discrimination, 
guaranteeing that education systems align with international standards and are 
free from interference by the State or third parties, and developing and 
implementing a national educational strategy covering basic, secondary, and 
higher education, with a specific focus on refugees. In this context, according 
to the Conventions studied in the first Chapter of this work, and the principles 
analyzed in the second, governments are obligated to adhere to the principles 
of non-retrogression and allocate the highest level of resources at their 
disposal274, aiming to steadily attain the complete realization of the universal 
right to education. 
 
The inclusion of children and youth into national systems can be regarded as 
an international obligation, as underscored by the reaffirmation within the 
framework of Sustainable Development Goal 4 – Education 2030275. 
Inclusion, in this context, entails prioritizing efforts to ensure access to diverse 
forms and tiers of education. Furthermore, the inclusion of refugees and 
migrants lies in the assistance they receive in acquiring proficiency in the 
language of the host country promptly upon their arrival and the provision of 
cultural orientation.  
 

2.2.1 Context and main challenges 
 
Achieving the goals outlined in Education 2030 and upholding the obligations 
set forth by pertinent International Conventions demand unwavering 
dedication, considering the numerous challenges and obstacles involved. This 
paragraph will present some of them and will then focus on guaranteeing 
access to education and quality education for refugees and migrant people. 
 
The Education 2030 Framework for Action underscores the critical 
importance of addressing the educational requirements of internally displaced 

 
272 Incheon Declaration para. 11. 
273 The World Education Forum is a premium body comprising representatives of major 
organizations involved in education and related activities across the world. Major organizations 
involved in the forum in 2015 include: UNESCO, the World Bank, UNHCR, UNFPA, UNDP, 
ILO, UNWOMEN. 
274 Under the ICESCR. 
275 United Nations General Assembly (2016:16), para. 64. 
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persons and refugees. The attainment of Sustainable Development Goal 4 
(SDG4) by 2030 is contingent upon meeting the educational needs of 
vulnerable populations, encompassing refugees, stateless individuals, and 
others forcibly displaced, and therefore upon addressing the related 
challenges. In this regard, the pivotal factors of equity and inclusion 
necessitate careful consideration. Among the barriers encountered by refugees 
and migrants in enjoying their human right to education, this paragraph will 
delve into legal and administrative barriers, discrimination issues, financial 
resources, and social inclusion. 
 
Firstly, legal barriers, such as the absence of explicit provisions mandating 
compulsory education for children in reception centers, those lacking 
residence permits or international protection status, or the absence of legal 
mandates for compulsory education, can pose constraints on enjoying the right 
to education. This may particularly impact children outside specific age 
brackets, for instance, those below 5 or above 15 years old276. 
Correspondingly, there are administrative issues that frequently arise, such as 
rigid registration deadlines and stringent requirements related to residence and 
personal documentation. These challenges become particularly conspicuous 
in the domains of early childhood education, upper secondary education, and 
vocational training.  
 
Further challenges are represented by intolerance, xenophobia, and 
aggression, as well as national and ethnic tensions and conflicts, which have 
widespread repercussions across various groups and locations. Notably, 
displaced individuals may find themselves subject to prolonged and 
unjustified detention in certain instances277.  Stereotypes and judgement based 
on perceptions in educational settings have the potential to result in 
discrimination, prejudice, and bullying, particularly when refugee and migrant 
children are perceived as distinct. What is more, teachers may not always 
possess adequate preparation to foster multiculturalism and embrace diversity 
effectively278. 
 
Moreover, education authorities often grapple with inadequate human and 
financial resources, including limited capacity in schools and pre-schools, a 
dearth of catch-up classes, budgetary constraints, and insufficient guidance 
and training for teachers and education practitioners engaged with refugee and 
migrant students. In many cases, it is possible to argue that the reluctance and 
resistance exhibited by certain countries in allocating financial resources or 
committing to refugee resettlement frequently appear connected to the 
apprehension that an influx of people may pose a threat to their national 
security279.  
 
These factors just mentioned hinder the proper inclusion of refugees into 
societies. Furthermore, it also underlines that refugees enjoy fewer 
opportunities to be involved in secondary education and vocational training, 
which would be a pivotal progression within educational pathways, leading 
towards sustainable livelihoods, professional development, and higher 
education. 
 

 
276 UNHCR, IOM, UNICEF (2019). 
277 UNESCO (2017). 
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2.2.1a Ensuring access to education for refugees  
 
The most recent UNHCR report titled “The Right to Education and 
Opportunity” highlights evident disparities in access rates between refugees 
and national averages, particularly at the primary and secondary education 
levels280. The right to access essential services, including education, is a 
fundamental right for migrants. However, discrimination and other barriers, 
which will be analyzed in the following sections, frequently prevent many 
migrants from taking part in these programs in practice. Indeed, the 
subsequent paragraphs will outline the challenges and issues that refugees face 
in accessing education, particularly in host countries. The examination will 
start with the hindrances refugees encounter in accessing primary, secondary, 
and higher education. Subsequently, the distinctions in legal barriers to 
education for refugees, asylum seekers, and irregular migrants will be 
explored through a comprehensive analysis of these cases within the European 
Union.  
 
The most useful indicator to start such analysis is the gross enrollment ratio 
(GER), as it illustrates the comprehensive extent of an educational system 
concerning the population eligible for participation in said system.  
The UNESCO Institute for Statistics gathers education-related data through 
its annual education survey, relying on official responses for information 
collection. While acknowledging certain limitations and exceptions, such as 
variations in the duration of primary education or the age of enrollment, this 
indicator provides a sufficiently comprehensive overview of the global 
scenario. 
 
Despite the right to primary education being universal and explicitly deemed 
compulsory in the Core International Human Rights Conventions281, the issue 
of out-of-school refugee children and adolescents raises substantial concerns. 
Indeed, the gross enrollment rate of refugees in primary education is 65%282. 
Various factors contribute to the barriers to accessing education, including the 
treatment of refugees in schools, the quality and affordability of education, 
overcrowded educational institutions, transportation challenges, geographical 
distance, educational discontinuity, curriculum and language disparities, and 
instances of discrimination and bullying. These obstacles reduce access to 
primary education for refugee children, as they make families unable to 
(economically and physically) afford education. Furthermore, specific 
attention shall be oriented towards the access to education of young girls, 
which is even more limited. This situation not only undermines their human 
right to education, but also makes them more likely to experience early 
marriage, early pregnancy, and the risks of sexual exploitation. Therefore, 
promoting girls’ education, as foreseen by the Convention on the Elimination 
of All Forms of Discrimination against Women283, would serve as a protective 
measure.  
 
Anyway, it is fundamental to expand educational opportunities at all levels, 
encompassing secondary education and beyond, to ensure accessibility for all 
refugee children284. According to the last UNHCR Report on Education, only 
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41% of refugees have access to secondary education285. The hardships linked 
to access to secondary education make refugee children and adolescents 
susceptible to child labor, exploitation, and negative coping behaviors, such 
as involvement in drugs and petty crime, often associated with idleness and a 
sense of hopelessness286.  
 
Secondary education offers a secure environment for the personal 
development and establishment of positive social networks for adolescents 
whose progression into adulthood has been hindered by instability and 
violence. On a global scale, a substantial number of young refugees, 
particularly girls, find themselves excluded from secondary educational 
opportunities. This circumstance can be attributed to the prevailing practice, 
in situations of resource constraints, of prioritizing support for primary 
education, leading to a persistent oversight of secondary education services 
for refugees287. In the international instruments examined in this study, 
secondary education, including technical and vocational education and 
training, is considered available and accessible, and Articles promote its 
gradual provision, however, secondary education is not explicitly mandated 
as compulsory. The relatively less stringent obligations related to secondary 
education may inadvertently result in states and governments neglecting the 
advancement of refugees' rights to access secondary education. 
 
Refugees often encounter exclusion from national secondary schools, either 
as a result of explicit exclusion policies or due to the absence of negotiated 
access, including issues related to registration capacity and available spaces, 
with national authorities. Compounding these challenges is the fact that 
refugees frequently lack the necessary identity papers, such as birth 
certificates, or educational documents required for school enrollment. This 
issue is further exacerbated by the absence of cross-border recognition for 
certificates and equivalences. In this regard, the New York Declaration, 
adopted by the General Assembly in 2016, there is a commitment to finalize 
the “recognition of foreign qualifications, education and skills and 
cooperation in access to and portability of earned benefits”288.  
 
Moreover, secondary schools typically incur higher costs, necessitating 
specialized infrastructure and equipment such as science and computer 
laboratories or libraries. In addition, transportation options may not be readily 
available or affordable, particularly in remote and rural areas289. Furthermore, 
amid the strain and challenges posed by displacement, numerous adolescents 
and/or families may prioritize the immediate advantages of early marriage, 
engagement in domestic labor either within their residences or externally, or 
involvement in income-generating activities. Additionally, boys may face 
pressures compelling them to discontinue their education in favor of entering 
the workforce. 
 
For what concerns the access of refugees to higher education, the primary 
obstacle pertains to financial considerations. A minimal proportion of aid is 
allocated towards fortifying higher education systems in the recipient nations. 

 
285 UNHCR (2023). 
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Higher education constitutes a crucial avenue for acquiring employment 
skills, as it serves to stimulate critical and creative thinking, while also 
facilitating the generation and dissemination of knowledge for social, cultural, 
ecological, and economic development290. 
 
Overall, the difficulty in collecting comprehensive information concerning 
enrollment procedures and transportation logistics to and from distant asylum 
facilities may constitute a significant impediment to the conduct of a complete 
analysis. The recurrent relocations of refugees and migrants between different 
types of accommodations, notably observed in Greece and Italy, alongside 
challenges related to the geographical distance and transportation to 
educational institutions, the associated expenses for school materials, and the 
inadequate dissemination of information to children and their families 
regarding available procedures and services, collectively contribute to a 
substantial impact on school enrollment and attendance291. 
 
A further essential aspect to consider is that while the fundamental right of all 
children to receive basic education is acknowledged within international and 
regional human rights frameworks, the actual provision of schooling for 
children of migrants born in the host states, refugees, asylum-seekers, and 
migrant children tends to be contingent upon their specific stage within the 
asylum or migration process292. In order to practically explain the differences, 
this paragraph will consider the legislation of the EU.  
 
Children of migrants born in the European Union typically possess the 
entitlement to access educational, apprenticeship, and vocational training 
programs within their host member state under equivalent conditions as the 
respective nationals293.  
 
Individuals recognized as refugees under the scope of the 1951 Convention on 
Refugees, as well as those holding long-term residence status and those 
lawfully reunited with family members residing in the European Union, 
possess the right to avail themselves of educational opportunities under 
conditions equivalent to nationals. However, it is crucial to note that such 
individuals do not automatically enjoy entitlement to associated benefits and 
may suffer discrimination, potentially impeding their access to quality 
education294.  
 
Children in the process of seeking asylum also hold a legal entitlement to 
access the education system of the host State under terms identical to those 
applicable to nationals. It is noteworthy that in many cases formal education 
may be administered within accommodation centers, and not in national 
schools295.  
 
Children in an irregular migrant situation, such as those who have not pursued 
asylum or lack legal documentation, face a heightened risk of being excluded 
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from educational opportunities. Despite across most Member States the right 
to education is extended to all children within the country, thereby implicitly 
encompassing those residing irregularly296, local procedural requisites can 
impede or dissuade access because of the lack of systematic assurance or 
facilitation of this right. For instance, schools may impose requirements such 
as the submission of birth certificates, prior educational credentials, national 
identification papers, or proof of residency for enrollment. 
 
2.2.1b Quality education 
 
Considering the rate of enrollment and therefore access to education is the first 
step for the evaluation of the efficiency of the education system for refugees; 
however, in assessing the educational status of refugees within school 
premises, it becomes imperative to scrutinize the quality of education they are 
receiving. Numerous factors influence the learning process, among which the 
quality of teaching takes a prominent position.  
 
The delivery of education in refugee settings consistently grapples with the 
challenge of ensuring both quality and relevance. In this regard, governments 
are compelled not only to secure or establish educational facilities but also to 
furnish qualified educators and educational resources for newcomers. These 
individuals, frequently unfamiliar with the language of instruction and having 
eventually missed years of schooling, require particular attention for these 
reasons297. Furthermore, children who are refugees residing in conflict zones 
and camps often face challenges in accessing quality education, and they may 
not always have the opportunity to attend national schools in certain host 
countries. 
 
In every circumstance, the economic and geopolitical situation of host states, 
coupled with their non-signatory or non-party status regarding certain (or all) 
articles of the 1951 Refugee Convention Relating to the Status of Refugees or 
the International Covenant on Economic, Social, and Cultural Rights, play a 
role in shaping their dedication to ensuring the right to education for children. 
 
Ensuring quality education for refugees represents a significant step in 
fostering their self-reliance. Moreover, it constitutes a fundamental aspect of 
the development of host communities and at the same time may contribute 
significantly to the prosperity of the refugees' home countries, in the cases 
when conducive conditions for their return are established. Indeed, the 
function of educational institutions is to establish conducive conditions and a 
suitable atmosphere to facilitate the learning process for all students. The 
following paragraphs will describe some of the main aspects to consider in 
order to provide quality education for refugees: the presence of a supportive 
school environment, the role of teachers, the language of teaching, the 
inclusion of refugees in the school environment, the integration of refugees in 
society, and the issue of funding education. 
 
Firstly, the enhancement of learning outcomes for children, particularly 
refugees and migrants, hinges upon the presence of a supportive school 
environment and the delivery of high-quality teaching. This can be achieved 
through the implementation of mentoring and cultural mediation programs, 
allocation of sufficient resources to mitigate socio-economic disparities, 

 
296 In practice this is subject to interpretation and national, regional or local procedures. 
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dissemination of information regarding the school environment, active 
engagement with parents, provision of additional language support, and 
fortification of anti-discrimination legislation. Indeed, the Committee on the 
Rights of the Child highlights the fact that encouraging children's engagement 
in school activities, fostering the formation of school communities and student 
councils, and promoting peer education and counseling should be advocated 
as integral components of the learning journey, contributing to the practical 
realization of their rights298. This is especially applicable to refugees. 
 
Teachers play a pivotal role in establishing a secure environment that 
safeguards a child's entitlement to an effective education. The provision of 
quality education for refugee children poses challenges, as schools frequently 
encounter deficiencies in essential infrastructure and teaching resources, 
contend with elevated student–teacher ratios, and often experience a shortage 
of teachers299. Frequently, the existing pool of educators lacks adequate 
training to address the distinct requirements of refugee children, and among 
teachers, there is a notable absence of proficiency in the first language of these 
children. Insufficiencies in school capacity, encompassing both resources and 
staff with appropriate training to cater to the needs of refugee and migrant 
children, coupled with language barriers, psychosocial challenges, and a 
shortage of catch-up classes, constitute prevalent challenges encountered by 
these children seeking education. The challenges related to teachers manifest 
in the form of a scarcity of highly qualified professionals and inadequacies in 
their preparation. Additionally, there exists a deficit in resources essential for 
teacher retention, encompassing issues related to remuneration. Furthermore, 
deficiencies are observed in training and teaching materials crucial for the 
education of vulnerable children, including those grappling with trauma. 
There is a pressing necessity to equip teachers with knowledge about the 
historical backgrounds and experiences of refugee children, enabling a better 
understanding of their behaviors within the school environment. 
 
A further aspect to consider for the provision of quality education is language. 
Proficiency in language stands as a determining factor that can either facilitate 
or impede the integration of refugee children. Language skills not only play a 
crucial role in academic success but are also imperative for students with 
immigrant and refugee backgrounds to cultivate a sense of belonging within 
the school community300. Linguistic challenges pose a significant hurdle in the 
enrollment and placement of refugee children in age-appropriate grades, given 
that they frequently do not possess proficiency in the language of the host 
country. The inability to communicate in the language of instruction can 
impede the academic progress of refugee children, increasing the likelihood 
of dropout. The language barrier substantially diminishes the participation of 
refugees in educational courses. Supplementary assistance in language 
acquisition and cultural mediation is indispensable in mitigating language 
barriers and communication difficulties. Refugee and migrant children 
frequently lack adequate proficiency in the language of instruction, or they 
may exhibit a limited interest in acquiring proficiency in the host country's 
language. Therefore, it is imperative to provide support to refugee children for 
the development of proficiency in the host country’s language, however, at 
the same time it is crucial to practice their mother tongue as well, to preserve 
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their identity and culture. Indeed, Article 29 of the CRC reads that “the 
development of respect for the child's parents, his or her own cultural identity, 
language and values”301. 
 
Migrant and refugee students are more susceptible to bullying and perceived 
inequitable treatment by educators in comparison to their native-born 
counterparts. These experiences potentially contribute to discernible 
disparities in academic performance and overall well-being between native-
born students and their migrant or refugee peers. Therefore, it is imperative to 
impart education within the school community regarding the detrimental 
impacts of bullying, particularly considering the heightened vulnerability of 
refugee children who may already be grappling with traumatic experiences. In 
this regard, educational systems must support the development of the 
capability to recognize, address, and prevent bullying targeting refugee 
students. The commitment of educational institutions should be oriented 
toward the implementation of measures aimed at preventing bullying, the 
creation of an environment where children can engage in learning without the 
apprehension of ridicule, humiliation, or physical assault302. Education should 
be delivered in a manner that upholds the inherent dignity of the child, 
facilitating the child's unrestricted expression of views and active participation 
in school activities303. 
 
Upon arriving in host nations, refugees frequently exhibit a range of diverse 
national, cultural, linguistic, ethnic, and racial backgrounds, each 
accompanied by unique circumstances, including their educational histories 
in countries of asylum. The responses of refugees to their new scholastic 
environment are contingent upon an array of individual and contextual factors, 
such as country of origin, race, ethnicity, religion, culture, as well as socio-
economic and educational backgrounds before migration. Indeed, refugee 
students encompass a heterogeneous collective characterized by varying 
skills, experiences, and backgrounds. The concept of educational integration 
is defined as “a dynamic approach of responding positively to pupil diversity 
and of seeing individual differences not as problems, but as opportunities for 
enriching learning”304. In order to eliminate racial discrimination and 
discriminatory practices, and to foster integration in schools, the delivery of 
education shall emphasize the significance of respecting differences and 
confronting all forms of discrimination and prejudice. Therefore, education 
should be granted utmost priority in any initiatives combating the scourge of 
racism and its associated phenomena305.  
 
Furthermore, education institutions encounter an additional impediment in 
delivering quality education, as refugee education predominantly relies on 
emergency funds, limiting opportunities for comprehensive long-term 
planning. While States are mandated to provide education with the utmost 
available resources306, the integration of refugee education into national 
development plans or education sector strategies is rarely realized. 
 
Therefore, it is crucial to furnish migrant children with an inclusive and 
equitable education of high quality, encompassing early childhood 

 
301 Art. 29 CRC. 
302 THOMAS (2016:193–201).  
303 CRC General Comment No.1 para. 8. 
304 UNESCO (2005). 
305 CRC General Comment No.1 para. 11. 
306 ICESCR. 



71 
 

development, formal and non-formal schooling, vocational training, and other 
related services307. Most international Human Rights Conventions analyzed in 
this study include a provision ensuring the right to quality education and the 
relative obligation of states. Moreover, there are also non-binding instruments, 
such as the New York Declaration on Refugees and Migrants and the Global 
Compact for Safe, Orderly, and Regular Migration that express the 
commitment of the International Community to enhancing the quality of 
education furnished to refugees. 
 

2.2.2 International legal instruments 
 
Various international and regional agreements and instruments safeguard the 
universal right to education for all individuals, encompassing refugees and 
those in analogous circumstances. These include Article 13 of the 
International Covenant on Economic, Social and Cultural Rights, the 
Convention on the Elimination of All Forms of Racial Discrimination, and, 
concerning women's education and their access to it, the Convention on the 
Elimination of all Forms of Discrimination against Women, and the 
Convention on the Rights of Persons with Disabilities. Additionally, the 
Convention on the Rights of the Child reaffirms the right to education for 
every child. According to its General Comment No. 6 regarding the treatment 
of unaccompanied and separated children outside their country of origin, it is 
emphasized that States must guarantee the continuity of access to education 
throughout every stage of the displacement cycle308. 
 
As a universal human right, refugees and migrant people and migrant people 
have the right to access quality education. Given their vulnerable 
circumstances, they are entitled to additional safeguards. In addition to the 
Conventions just mentioned, specific provisions exist in binding instruments, 
such as those outlined in Article 22 of the Convention on the Rights of the 
Child, in the 1951 Convention relating to the Status of Refugees, Geneva 
Convention Relative to the Protection of Civilian Persons in Time of War 
(Fourth Geneva Convention), Convention relating to the Status of Stateless 
Persons, and the Convention on the Protection of the Rights of All Migrant 
Workers and Member of their Families, and in non-binding instruments, such 
as the New York Declaration for Refugees and Migrants, Global Compact for 
Safe, Orderly, and Regular Migration and specific UNESCO 
Recommendations. 
 

a) Convention on the Rights of the Child 
 
The Convention on the Rights of the Child comprises 54 articles that delineate 
the obligations of governments in safeguarding, promoting, and fulfilling the 
rights of all children within their jurisdictions. The Convention has 196 State 
parties, which, in absence of reservations, are legally bound by it. This study 
already delved into Articles 28 and 29 of the Convention, dealing with the 
human right to education for all children. These Articles detail the aims of 
education and State parties’ obligation in this regard.  
 

 
307 UN General Assembly, 19 December 2018, A/RES/73/195, The Global Compact for Safe, 
Orderly and Regular Migration, Objective 15. 
308 UN Committee on the Rights of the Child (CRC), 1 September 2005, CRC/GC/2005/6, 
General comment No. 6 (2005): Treatment of Unaccompanied and Separated Children Outside 
their Country of Origin. 
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Despite Article 22 does not contain a list of specific rights or categories of 
rights, it ensures the preservation of all rights established by the Convention 
for refugee and asylum-seeking children, among which the right to education 
is included. Concurrently it reiterates the obligations and safeguards of other 
pertinent international human rights or humanitarian instruments applicable to 
the relevant State Party. This paragraph will analyze Article 22 of the CRC, 
which emphasizes the duty of states to uphold, protect, and ensure the right to 
education for refugees:  
 

1) “States Parties shall take appropriate measures to ensure that a child who 
is seeking refugee status or who is considered a refugee […] receive 
appropriate protection and humanitarian assistance in the enjoyment of 
applicable rights set forth in the present Convention and in other 
international human rights or humanitarian instruments to which the said 
States are Parties”309. 

 
The Article mandates States to provide “appropriate protection and 
humanitarian assistance” to young refugees, in order to clarify that children in 
this context must be regarded primarily as minors rather than strictly migrants, 
emphasizing that child rights take precedence over national immigration 
policies. Therefore, the Article aims to ensure the safeguarding of 
fundamental rights such as education, health, and child welfare for these 
children, so that they can enjoy a level of protection comparable to that 
provided to children who are citizens of the host country. 
 
Indeed, in Article 2, the Convention establishes the principle of non-
discrimination, which is universally applicable to all children, irrespective of 
their background. This overarching principle is equally applicable to Article 
22, wherein it is affirmed that refugee and asylum-seeking children are entitled 
to identical rights as their non-displaced counterparts. 
 

2) “States Parties shall provide co-operation in any efforts by the United 
Nations and other competent intergovernmental organizations or non-
governmental organizations […] to protect and assist such a child and to 
trace the parents or other members of the family of any refugee child in 
order to obtain information necessary for reunification with his or her 
family”310. 

 
This second paragraph of the article, together with the formulation of the first 
one, underlines that each endeavor involving refugee children should adhere 
to two fundamental principles: prioritizing the best interests of the child and 
upholding the principle of family unity. 
 
To sum up, the Article establishes that refugee children are entitled to suitable 
protection and humanitarian aid and that their rights, outlined in the 
Convention, along with those granted by other international human rights 
treaties and humanitarian law, among which is included the human right to 
education, must be upheld. According to the Article, State parties are required 
to collaborate with the United Nations and affiliated agencies to ensure the 
protection and assistance of these children, prioritizing family reunification, 
thereby serving the best interests of refugee children, with special attention 
given to the circumstances of unaccompanied and separated children. 
 

 
309 Art. 22(1) CRC. 
310 Art. 22(2) CRC. 
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The binding nature of the convention applies to all State parties, except 
Thailand, which made a Reservation on this specific article: “The application 
of articles 22 of the Convention on the Rights of the Child shall be subject to 
the national laws, regulations and prevailing practices in Thailand”311. 
 

b) 1951 Convention Relating to the Status of Refugees 
 
The 1951 Convention provides the definition of “refugee” and delineates the 
criteria for refugee status. It enumerates the rights afforded to refugees and 
outlines the legal obligations imposed upon States that have ratified the 
Convention.  
For what concerns education, the Convention emphasizes the equitable 
treatment of refugees in comparison to nationals, particularly in the realms of 
elementary education and, to the greatest extent feasible, higher education. 
 
The relevant Article of the 1951 Convention is Article 22 on public education: 
 

“1. The Contracting States shall accord to refugees the same treatment as is 
accorded to nationals with respect to elementary education. 
 
2. The Contracting States shall accord to refugees treatment as favourable as 
possible, and, in any event, not less favourable than that accorded to aliens 
generally in the same circumstances, with respect to education other than 
elementary education and, in particular, as regards access to studies, the 
recognition of foreign school certificates, diplomas and degrees, the remission 
of fees and charges and the award of scholarships”312. 

 
The Article pertains to individuals classified as “refugees”, without imposing 
conditions related to residence, the legality of presence in the territory, or 
similar factors. The Article concerns both elementary and secondary 
education in its two paragraphs. The first one reaffirms that elementary is 
universally compulsory and that in the host country, refugees must have the 
same access opportunities of nationals. The second paragraph specifies the 
obligations of the Contracting States with regard to secondary education. It is 
noteworthy to underline the reference to “the same circumstances”, which is 
used in multiple Articles of the Convention, whose meaning is delineated in 
Article 6313. Indeed, Article 6, which has an interpretative nature, implies the 
application of equitable treatment for refugees and other people in similar 
conditions. The expression defines the kind of obligations State parties have 
towards refugees in the realm of secondary education.  
 
The Article addresses the issue of access to studies and the recognition of 
foreign school certificates, to not compromise the provision of education to 
refugees. This aligns with the provisions of the International Convention on 
the Protection of the Rights of All Migrant Workers and Members of Their 
Families314 and of the Convention of the Rights of the Child315. It is also 

 
311 On 20 July 1993 the Secretary-General received from the Government of Sweden the 
communication of the reservations made upon accession by Thailand concerning Articles 7, 22 
and 29. The Government of Thailand subsequently withdrawn its reservation with regard to 
Articles 7 and 29. 
312 Art. 22 1951 Convention relating to the Status of Refugees. 
313 The term “in the same circumstances” is used in the following articles of the Convention: 
13, 15, 17, 18, 19, 21, 22. 
314 UN General Assembly, 18 December 1990, A/RES/45/158, International Convention on the 
Protection of the Rights of All Migrant Workers and Members of their Families, Artt. 30, 40, 
45. 
315 Artt. 28, 29, 30, 31 CRC. 
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crucial to emphasize that Article 22(2) holds significance for refugees defined 
in Article 1, however, its relevance extends even further, particularly for the 
offspring of refugees. 
 
However, as observed in previous Conventions, a distinction is made between 
elementary education and secondary education. Paragraph 1 of this Article 
reiterates the universal nature of elementary education, implying the existence 
of more tangible efforts to secure access, as the provision leaves little room 
for interpretation. Conversely, the imperative and urgency associated with 
implementing measures to ensure access to secondary education appear to be 
comparatively weaker. 
 
 

c) Geneva Convention Relative to the Protection of Civilian Persons in 
Time of War (Fourth Geneva Convention) 

 
Further provisions aiming to guarantee the right to education for children in 
conflict situations, that may become refugees, are observable in the Geneva 
Convention Relative to the Protection of Civilian Persons in Time of War 
(Fourth Geneva Convention). The Convention was adopted on 12 August 
1949 by the Diplomatic Conference for the Establishment of International 
Conventions for the Protection of Victims of War, held in Geneva in the same 
year. The 1949 Geneva Conventions IV apply in all cases of declared war, or 
in any other armed conflict between nations. It mandates that States ensure the 
provision of education for children and orphans separated from their families 
due to conflict, in accordance with Article 24 of the 1949 Geneva Convention 
IV. The Article reads:  
 

“Children under fifteen, who are orphaned or are separated from their families 
as a result of the war, are not left to their own resources, and that their 
maintenance, the exercise of their religion and their education are facilitated in 
all circumstances. Their education shall, as far as possible, be entrusted to 
persons of a similar cultural tradition”316. 

 
Moreover, during periods of belligerent occupation, the occupying powers are 
obligated, under Article 50 of the Geneva Convention IV, to facilitate the 
functioning of educational institutions and strive to ensure that education is 
delivered by individuals of the learner’s own nationality, language, and 
religion, wherever possible. Indeed, when “local institutions [are] inadequate 
for the purpose, the Occupying Power shall make arrangements for the 
maintenance and education”317. 
 
Overall, education during emergencies should yield practical outcomes and 
educate individuals on addressing challenges unique to crises, such as health 
promotion or awareness about landmines318. Moreover, it should be promptly 
accessible at the onset of a crisis, providing psychological and social support, 
especially during times of upheaval319. 
 

 
316 International Committee of the Red Cross (ICRC), 12 August 1949, 75 UNTS 287, Geneva 
Convention Relative to the Protection of Civilian Persons in Time of War (Fourth Geneva 
Convention), Art. 24. 
317 Art. 50 1949 Geneva Convention Relative to the Protection of Civilian Persons in Time of 
War (Fourth Geneva Convention). 
318 UNESCO (2017). 
319 Ibid. 
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The international community is constantly involved in improving emergency 
education capabilities. Under Target 4.5 outlined in the Education 2030 
Framework for Action, the approach involves incorporating risk assessment, 
preparedness, and response measures for emergencies in education within 
education policies, sector plans, and budget planning320. Additionally, there 
should be initiatives addressing the educational requirements of individuals, 
including children, youth, and adults affected by disasters, conflicts, 
displacement, and epidemics, with a particular focus on refugees321. 
 

d) Convention relating to the Status of Stateless Persons 
 
In 1951, the United Nations General Assembly gathered a Conference of 
Plenipotentiaries to formulate an international treaty addressing refugees and 
stateless persons. Although the Convention relating to the Status of Refugees 
was ratified that year, discussions on safeguarding the rights of stateless 
individuals persisted322. The Convention relating to the Status of Stateless 
Persons was officially adopted on September 28, 1954, and came into effect 
on June 6, 1960. This convention serves as a comprehensive framework for 
the global protection of stateless persons, representing the most extensive 
effort to codify their rights at the international level. 
 
The Convention establishes essential minimum standards of treatment for 
individuals meeting the criteria of statelessness. It mandates equal rights for 
stateless persons in terms of freedom of religion and the education of their 
children, comparable to those enjoyed by citizens. The Convention adopted in 
its Article 22 the same text formulated for the correspondent Article on Public 
Education in the 1951 Convention Relating the Status of Refugees. 
 

e) Convention on the Protection of the Rights of All Migrant Workers 
and Members of their Families 

 
The Convention on the Protection of the Rights of All Migrant Workers and 
Member of their Families was adopted in the 69th plenary session of the 
General Assembly in 1990. After 13 years, and after the first 20 States ratified 
the Convention, it entered into force. Today there are 59 State parties who are 
legally bound by the provisions of the Convention. 
 
 The Convention does not establish novel rights for migrants; instead, its 
objective is to ensure parity in treatment and uniform working conditions for 
both migrants and nationals323. The Convention is grounded in the 
fundamental principle that every migrant should be entitled to a basic level of 
protection. It acknowledges the legitimacy of legal migrants to assert 
additional rights compared to undocumented migrants. However, it 
underscores the importance of ensuring that the fundamental human rights of 
undocumented migrants are upheld, in line with the rights afforded to all 
individuals. 
 
Child domestic workers face an elevated risk of abuse, often constituting a 
substantial portion of the domestic workforce. Factors such as their tender age, 

 
320 UNESCO (2016). 
321 Ibid. 
322 UN General Assembly, 28 September 1954, United Nations, Treaty Series, vol. 360, p.117, 
Convention Relating to the Status of Stateless Persons, Introductory Note. 
323 UNESCO, 2005, United Nations Convention on Migrants’ Rights. 
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isolation, detachment from families and peers, and a high degree of 
dependence on employers collectively intensify their susceptibility to 
infringements upon their rights outlined within the Convention324. This 
includes the fundamental right to access education. 
 
The Convention was interpreted by the Committee on Migrant Workers in two 
General Comments, both addressing the right to education. These are General 
Comment 1, focusing on Migrant Domestic Workers, and General Comment 
2, addressing the rights of migrant workers in irregular situations and their 
families. 
 
Education is widely discussed within the Convention, notably in part III and 
part IV.  
 
It first appears in Article 12 paragraph 4, which establishes that: 
  

“States Parties to the present Convention undertake to have respect for the 
liberty of parents, at least one of whom is a migrant worker, and, when 
applicable, legal guardians to ensure the religious and moral education of their 
children in conformity with their own convictions”325. 

 
This provision upholds the freedom of parents to select educational 
frameworks consonant with their moral and religious beliefs. Similar 
entitlements have been previously recognized in other treaties, most notably 
in Article 13 of the International Covenant on Economic, Social and Cultural 
Rights (ICESCR). The incorporation of this article into the present 
Convention emphasizes and underscores its relevance to migrants. 

 
Article 30 further expands the aims of the Convention in the realm of 
education: 

 
“Each child of a migrant worker shall have the basic right of access to education 
on the basis of equality of treatment with nationals of the State concerned. 
Access to public preschool educational institutions or schools shall not be 
refused or limited by reason of the irregular situation with respect to stay or 
employment of either parent or by reason of the irregularity of the child’s stay 
in the State of employment”326. 

 
According to the Article, state parties must guarantee that every migrant child, 
irrespective of their migration status, is provided with unrestricted access to 
both free and mandatory primary education. Additionally, equal treatment 
with the nationals of the respective State should be ensured for their access to 
secondary education. Furthermore, schools should not be obligated to furnish 
immigration authorities with information regarding the regular or irregular 
status of pupils327. 
 
In adherence to Articles 28 and 30, States parties are obligated to eradicate 
discriminatory policies and practices that impede the rights of children of 

 
324 UN Committee on the Protection of the Rights of All Migrant Workers and Members of 
Their Families (CMW), 23 February 2011, CMW/C/GC/1, General comment no. 1 on migrant 
domestic workers. 
325 UN General Assembly, 18 December 1990, A/RES/45/158, International Convention on the 
Protection of the Rights of All Migrant Workers and Members of their Families, Art. 12(4). 
326 Art. 30 Convention on the Protection of the Rights of All Migrant Workers and Member of 
their Families. 
327 CMW General Comment 1 on Migrant Domestic Workers. 
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migrant domestic workers, particularly in relation to their entitlements to 
health and education. 
 
Specifically, Article 30 stipulates that admission to public preschool 
educational institutions or schools should not be affected by the migration 
status of the child or the child’s parents. In its General Comment No.2, 
addressing the rights of migrant workers in irregular situations and their 
families, the Committee asserts that States parties are obligated to furnish free 
and mandatory primary education to all, including children of migrant 
workers, regardless of their migration status328. 
 
Consequently, state parties are under the obligation to eliminate all direct costs 
associated with schooling, such as school fees, and mitigate the adverse 
impact of indirect costs, including expenses for school materials and uniforms. 
Equal access to secondary education for children of migrant workers must be 
guaranteed, ensuring parity with nationals329. Thus, when nationals have 
access to free secondary education, State parties must ensure equivalent access 
for children of migrant workers, irrespective of their migration status. 
 
Likewise, when State parties offer various forms of secondary education, 
including vocational education, they should make them accessible to children 
of migrant workers. This principle extends to free preschool education and 
scholarship schemes. Consequently, whenever children who are nationals 
have access to free preschool education or scholarships, States parties must 
ensure equal access for children of migrant workers, regardless of their 
migration status330. 
 
Articles 43 and 45 are focused on “equality of treatment with nationals of the 
State” for what concerns “access to educational institutions and services 
subject to the admission requirements and other regulations of the institutions 
and services concerned; access to vocational guidance and placement services; 
access to vocational training and retraining facilities and institutions”331. 
 
The Committee observes that migrant children may be subjected to various 
manifestations of discrimination based on factors such as race, ethnicity, 
gender, and disability. In accordance with the principle of equality of 
treatment, it is incumbent upon States parties to eradicate any discriminatory 
practices targeting migrant children within their educational frameworks. 
Consequently, States parties are obligated to refrain from endorsing 
segregated educational practices and the imposition of disparate standards of 
treatment on children of migrant workers332. Moreover, it is imperative for 
States parties to eradicate any discriminatory measures directed at children of 
migrant workers within educational settings. Additionally, States parties are 
required to establish and maintain effective programs, policies, and 

 
328 In alignment with Article 13 of the International Covenant on Economic, Social, and Cultural 
Rights. 
329 UN Committee on the Protection of the Rights of All Migrant Workers and Members of 
Their Families (CMW), 28 August 2013, CMW/C/GC/2, General Comment No. 2 on the rights 
of migrant workers in an irregular situation and members of their families. 
330 Ibid. 
331 Artt. 43(1) 45(1)(e) Convention on the Protection of the Rights of All Migrant Workers and 
Member of their Families. 
332 General Comment 2, addressing the rights of migrant workers in irregular situations and 
their families, para 76. 
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mechanisms designed to proactively prevent discrimination against these 
children333. 
 

f) The New York Declaration for Refugees and Migrants 
 
In September 2016, the United Nations endorsed the New York Declaration 
for Refugees and Migrants, aimed at addressing the challenges confronting 
the international community in response to the escalating global occurrence 
of extensive refugee and migrant movements. The Declaration aims to ensure 
the safeguarding of the human rights of migrant children and refugees, 
especially those who are unaccompanied, acknowledging their vulnerability, 
and guaranteeing their access to essential health, education, and psychosocial 
services, with a commitment to prioritizing the best interests of the child in all 
relevant policies334. This sets the stage for the creation of two global 
compacts—one addressing a comprehensive refugee response framework and 
the other focusing on safe, orderly, and regular migration. 
 
The New York Declaration contains bold commitments, which include 
“ensuring that all refugee and migrant children are receiving education within 
a few months of arrival”335 and the prioritization of “provision to facilitate 
this, including support for host countries as required”336. Further commitments 
address “combating xenophobia, racism, and discrimination in societies 
against refugees and migrants”, through “measures to improve integration and 
inclusion, as appropriate, and with particular reference to access to 
education”337. It also extends the opportunity of private sponsorships for 
education, such as scholarships and student visas338. Private sponsorship 
initiatives enable individuals, groups, or organizations to designate refugees 
for admission and residence in their respective countries, and they represent a 
concrete tool to support refugees; the inclusion of such a provision in the New 
York Declaration does not constitute any obligation for States or individual, 
however, it facilitates and encourages refugees’ support measures. 
 
Moreover, paragraph 81 of the Declaration expresses the commitment to:  
 

“Provide quality primary and secondary education in safe learning 
environments for all refugee children, and to do so within a few months of the 
initial displacement. We commit to providing host countries with support in this 
regard. Access to quality education, including for host communities, gives 
fundamental protection to children and youth in displacement contexts, 
particularly in situations of conflict and crisis”339. 

 
Several segments of the aforementioned text warrant particular attention. 
Firstly, there is a notable emphasis on the quality of both primary and 
secondary education. This recognition underscores the imperative for 
educational institutions not only to ensure accessibility but also to actively 
strive for a satisfactory standard of education340 within environments that are 
secure for children who may have undergone traumatic experiences. Notably, 
the formulation of the paragraph conveys an equal commitment to both 

 
333 CMW, General Comment No. 2, para. 76 
334 New York Declaration for Refugees and Migrants, para 59. 
335 Ibid., para 32. 
336 Ibid., para 32. 
337 Ibid., para 38. 
338 Ibid., para 79. 
339 Ibid., para 79. 
340 See para. 2.2.1b of this study. 
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primary and secondary education. Throughout this study, the analysis of the 
fundamental International Human Rights Conventions has revealed a 
heightened significance attributed to primary education, which, for instance, 
is universally compulsory. The juxtaposition of primary and secondary 
education at an equivalent level within this paragraph, formulated in 2016, 
illustrates the evolving nature of the international commitment to the human 
right to education. This evolution is characterized by a heightened recognition 
of the significance of secondary education, resulting in an increased allocation 
of attention and acknowledgment of its importance in comparison to earlier 
perspectives. 
 
Furthermore, the temporal limitation of “a few months” is already explicitly 
referenced in paragraph 59 of the Declaration, and its recurrence serves the 
purpose of amplifying its importance. Paragraph 81 also underscores the 
involvement and role of the international community, delineating its support 
for host nations in accommodating refugees within their national educational 
systems and concurrently ensuring that the rights of refugees are duly 
protected. The concluding remarks of the paragraph reiterate the importance 
of educational quality, placing specific emphasis on children experiencing 
conflict and crises. 
 
With the New York Declaration, the General Assembly also commits to 
“promote tertiary education, skills training, and vocational education”341. It 
promotes inclusivity, discourages discrimination, and serves as a driving force 
for the recovery and reconstruction of nations in the aftermath of conflicts342. 
Indeed, especially during periods of conflict and crisis, higher education 
emerges as a potent catalyst for transformation. It also safeguards and sustains 
a vital demographic of young individuals, preserving their aspirations for the 
future.  
 
The New York Declaration has been adopted unanimously by 193 Member 
States with the General Assembly Resolution 71/1 of 2016. As a declaration 
it is not binding for those who adopted it, as it operates more as a manifestation 
of political intent and as a commitment to political actions. It marks a 
significant development by serving as a purposeful demonstration of 
international involvement. According to the Declaration, international 
collaboration serves as a fundamental component in the establishment of 
responsibility-sharing. 
 

g) Global Compact for Safe, Orderly, and Regular Migration 
 
Annex II of the New York Declaration initiated a series of intergovernmental 
consultations and negotiations aimed at formulating a Global Compact for 
Safe, Orderly, and Regular Migration343. This deliberative process reached its 
culmination on December 10, 2018, with the majority of UN Member States 
endorsing the Global Compact during an Intergovernmental Conference held 
in Marrakesh, Morocco. Subsequently, the UN General Assembly formally 
endorsed the Compact on December 19. 
 

 
341 New York Declaration for Refugees and Migrants, para 82. 
342 Ibid. 
343 UN General Assembly, The Global Compact for Safe, Orderly and Regular Migration 
(GCM). 
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Distinguished as the inaugural intergovernmental negotiated agreement 
conducted under the United Nations auspices, the Global Compact 
encompasses all facets of international migration comprehensively. It is a non-
binding document, and as such it upholds the sovereign right of states to 
determine the admission and residency of individuals within their territories. 
Moreover, the Compact signifies a dedication to international collaboration 
on migration, presenting a notable opportunity to enhance migration 
governance, address contemporary migration challenges, and fortify the 
positive impact of migrants and migration on sustainable development344. 
 
The Global Compact, which is divided into objectives addressing different 
aspects of migration, recalls multiple times the issues related to education in 
the event of migration. Objective one calls for the “development and use of 
country-specific migration profiles, which include disaggregated data on […] 
education”345, to enhance States awareness and encourage effective national 
interventions. The second objective of the GCM aims to reduce the negative 
influences and underlying factors that force individuals to depart from their 
country of origin, highlighting education as one of the longstanding 
development goals346.  
 
Objective 15 discusses access to basic services for migrants and highlights the 
necessity to ensure migrant children and youth have access to inclusive and 
equitable quality education, while also facilitating their entry into lifelong 
learning opportunities347, and it emphasizes the relevance of specialized 
training of teachers and the dedicated allocation of resources to effectively 
deliver education to refugees348. The Global Compact further recognizes the 
potential of education for the positive integration of migrants in societies349 
and it expresses the commitment to “invest in human capital development by 
promoting entrepreneurship, education, vocational training and skills 
development programs”350. 
 

h) UNESCO Recommendations 
 
Certain UNESCO Recommendations in the education sector also 
acknowledge the significance of the right to education and the refugee 
concern. Examples include the 1974 Recommendation on Education for 
International Understanding, Cooperation, and Peace, as well as Education 
related to Human Rights and Fundamental Freedoms. Additionally, the 2015 
Recommendation on Adult Learning and Education, the 2015 
Recommendation on Technical and Vocational Education and Training, and 
the 1997 Recommendation on the Status of Higher-Education Teaching 
Personnel all address these issues.  
 
All these Recommendations represent significant commitment towards the 
achievement of a satisfying level of education for everyone. In the context of 
this study, it is noteworthy to delve into those are most relevant for the 
education of refugees, notably 1974 Recommendation on Education for 
International Understanding, Cooperation, and Peace and the regional 

 
344 IOM website, The Global Compact on Migration. 
345 GCM, Objective 1, para. J. 
346 Ibid., Objective 3, para. B. 
347 Ibid., Objective 15, para. H. 
348 Ibid., Objective 16 para. i. 
349 Ibid., Objective 16, para. C. 
350 Ibid., Objective 3, para. e. 



81 
 

instruments regarding the recognition of qualifications in higher education 
which UNESCO supported, such as the Revised Convention on the 
Recognition of Qualifications concerning Higher Education in the European 
Region (1997). 
 
The 1974 Recommendation on Education for International Understanding, 
Cooperation, and Peace stands as the inaugural global document that 
consolidates and expresses the role of education in fostering peace, 
international understanding, human rights, and fundamental freedoms351. 
 
It proposes a course of action without enforcing legal obligations. Education 
guided by the principles of the 1974 Recommendation seeks to establish 
societies characterized by peace and justice, eliminate poverty, advance 
gender equality, improve health and well-being, tackle climate change, and 
foster mutual understanding between nations and peoples352. These objectives 
and principles are particularly relevant when aiming to ensure the human right 
to education for refugees and migrant people. 
 
The Recommendation serves as a source of inspiration for nations as they 
formulate and update their national laws, policies, and practices. For instance, 
it can serve as a guiding framework for the establishment of school policies 
aimed at combating all forms of discrimination in education, especially for 
newcomers. It may also be used to initiate mentorship programs or provide 
vocational training opportunities, ensuring equal opportunities for everyone, 
including refugees. 
 
Furthermore, UNESCO has formulated regional instruments regarding the 
recognition of qualifications in higher education, specifically applicable to 
refugees and those in a refugee-like situation353, such as Article 7 of the 
Revised Convention on the Recognition of Qualifications concerning Higher 
Education in the European Region (1997): 
 

“Each Party shall take all feasible and reasonable steps within the framework 
of its education system and in conformity with its constitutional, legal, and 
regulatory provisions to develop procedures designed to assess fairly and 
expeditiously whether refugees, displaced persons and persons in a refugee-like 
situation fulfil the relevant requirements for access to higher education, to 
further higher education programmes or to employment activities, even in cases 
in which the qualifications obtained in one of the Parties cannot be proven 
through documentary evidence”354. 

 
Similar provisions are formulated in Article 7 of the Asia-Pacific Regional 
Convention on the Recognition of Qualifications in Higher Education 
(2011)149 and Article III.2, paragraph 5, of the Revised Convention on the 
Recognition of Studies, Certificates, Diplomas, Degrees and Other Academic 
Qualifications in Higher Education in African States (2014). 
  

 
351 UNESCO, 19 November 1974, Recommendation Concerning Education for International 
Understanding, Co-operation and Peace and Education Relating to Human Rights and 
Fundamental Freedoms,  
352 Ibid. 
353 UNHCR (2006): this category includes those “who are stateless or denied protection of the 
government in their countries of citizenship or habitual residence, but who have not been 
recognized as refugees”. 
354 Council of Europe and UNESCO, 11 April 1997, ETS No. 165, Convention on the 
Recognition of Qualifications concerning Higher Education in the European Region, Article 7. 



82 
 

3. Chapter 3: Case study: Protection of the Right to Education of 
Syrian Refugees in Turkey 

Prolonged conflicts precipitate significant disruptions to educational systems. 
The standard of education diminishes notably for youths residing within 
conflict zones, attributable to factors such as compromised infrastructure, 
inadequate security provisions, and insufficient financial resources355. The 
situation can become increasingly complex for individuals seeking refuge in 
foreign countries. Contemporary international legal frameworks and 
initiatives now acknowledge the imperative right to education for refugee 
children, emphasizing its primacy from the outset of any humanitarian crisis. 
This entitlement to education is not only deemed indispensable in the initial 
phases of the emergency but throughout the entirety of the refugee 
predicament. For instance, in scenarios where significant numbers of refugees 
seek asylum from neighboring nations and are housed in camps, such as in 
Turkey, there arises a pressing need to establish new educational institutions, 
enlist educators, and furnish educational resources alongside psychosocial 
assistance. 

The preceding chapters of this study sought to construct a comprehensive 
examination of international legal instruments aimed at safeguarding the 
human right to education for refugees. By delving into the international legal 
framework concerning this issue, it becomes feasible to comprehend the 
corresponding national legal frameworks. This concluding chapter offers a 
case study on the Protection of the Right to Education of Syrian Refugees in 
Turkey. The inquiry is predicated on the recognition that international legal 
instruments must be implemented within national contexts and complemented 
in instances of gaps. Given that each country may encounter unique 
disruptions and emergencies, national legislations consequently vary from one 
another. 
 
The significant influx of Syrian migrants into Turkey prompted the nation to 
revise its domestic laws to meet its international obligations. Turkey’s case 
warrants specific examination as it presents various noteworthy aspects of this 
issue. Firstly, despite being a signatory to the 1951 Convention and its 
Protocol, Turkey imposed a geographical limitation on their application. This 
means that the country applies the Convention and its Protocol only to 
individuals fleeing from Europe. Indeed, according to Article 1(3) of the 1967 
Protocol, countries that had stipulated their adherence to confining the refugee 
definition outlined in the 1951 Convention to individuals displaced by events 
within Europe (referred to as European refugees) were permitted to uphold 
this geographical restriction. Consequently, migrants crossing into Turkey 
from Syria do not directly trigger Turkish obligations under the 1951 
Convention. Additionally, Turkey’s national asylum legislation before 2013 
was inadequate to address the challenges stemming from the influx of Syrians 
into the country. 
 
Hence, the nation implemented a new institutional framework for 
international protection through the 2013 Law on Foreigners and International 
Protection (LFIP). In accordance, it acknowledged varying levels and 
classifications of protection determined by the migrants’ origin, the nature of 
threats they are fleeing, and the immediacy of required action. Syrian migrants 
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are placed under the “Temporary Protection” regime instituted by the LFIP 
and governed by the “Temporary Protection Regulation” (TPR). 
 
In order to understand the normative content of LFIP and TPR, and its 
provision on the human right to education, this Chapter is developed in three 
main sections. The first one presents the current situation of education of 
Syrian Refugees in Turkey, detailing how the Turkish education system 
works, and the measures undertaken to ensure the integration of Syrian 
children. The second one encompasses the legal framework for Refugees in 
Turkey, with a focus on education, stemming the legislative evolution of the 
matter and the relevant instruments. Finally, the last section delineates a 
comparison between international refugee law and Turkish “Temporary 
Protection”. 
 

3.1 Education of Syrian Refugees in Turkey: Current Situation 
 

As of 2024, the Syria crisis had entered its thirteenth year, evolving into a 
humanitarian catastrophe marked by more than 5 million Syrians requiring 
diverse forms of humanitarian aid356. The international community grapples 
with responding effectively to the crisis both within Syria and in other nations 
hosting Syrian refugees, such as Turkey, Lebanon, and Jordan. Following the 
outbreak of the civil war in Syria in March 2011, Syrian citizens fleeing the 
conflict began seeking refuge in neighboring countries, particularly Turkey, 
prompting significant adjustments, among others, in Turkey’s educational 
policies. While Turkey has historically accommodated substantial numbers of 
migrants, the unprecedented influx of Syrian nationals in recent years has 
posed considerable challenges in meeting the educational requirements of a 
large population of school-age Syrian children. One such measure undertaken 
was to ensure the continuity of education for these migrants through 
temporary educational facilities in their residing areas or integration into 
public or private schools. Despite these proactive measures, the influx of 
migrants has brought forth numerous educational challenges357.  
 
Turkey has instituted a “Temporary Protection regime” for Syrians, 
encompassing an open-border approach and prohibiting forcible returns (non-
refoulement). Renowned for its geographical, political, strategic, and cultural 
position, as well as its relatively economic robustness, Turkey has emerged as 
an appealing destination for migration. Serving as both a transit route and a 
primary destination, Turkey receives primarily Syrian refugees along with 
refugees from various other nations. Adhering to its “open-door policy”, 
Turkey has granted “Temporary Protection” status to Syrian migrants in 
accordance with international refugee laws and customary practices. In 
contrast to Jordan and Lebanon, which have imposed limitations on Syrian 
refugee entry, the Turkish government has steadfastly maintained its open-
door policy. Notably, since October 2013, there has been observable 
enhancement in collaboration between the Turkish government and 
international aid entities such as the UN High Commissioner for Refugees 
(UNHCR), the World Food Program, UNICEF, and other international non-
governmental organizations (INGOs). 
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According to the latest data from UNHCR358, Turkey currently accommodates 
approximately 3.2 million (62,6 percent) of the 5.1 million Syrians who 
sought refuge outside Syria. Nonetheless, it is reasonable to assume that the 
actual number of refugees in Turkey exceeds the official registrations due to 
irregular entry into the country, violations of entry conditions, and the 
expiration of refugees’ legal status. Indeed, Turkey has been compelled to 
formulate and implement appropriate policies and initiatives to ensure the 
provision of high-quality education services to more than one million Syrian 
children residing within its borders. It is noteworthy that during the same 
period, Turkey has also extended its hospitality to a substantial number of 
refugees from other nations such as Afghanistan, Iraq, and Iran359. 

In the course of the last 13 years, Turkey’s initial atmosphere of hospitality 
and solidarity towards refugees from Syria has gradually diminished, giving 
way to heightened resentment and public tension. The proportion of Turkish 
citizens advocating for the repatriation of refugees has surged from under 49% 
in 2017 to 82% in 2021360. The devastation wrought by the earthquakes is 
exacerbating feelings of hostility as anti-refugee narratives proliferate on 
social media platforms. Concurrently, Syrian refugees are gradually 
establishing roots within the community. 

The education sector in Turkey faces diverse challenges stemming from the 
influx of these numbers. To assess the degree to which Syrian children can 
access their human right to education and evaluate the current progress in 
integrating Syrian refugees into the Turkish national education system, the 
subsequent section explores a range of factors. A first part providing the 
background on the Turkish Education system is functional to understand the 
rest of the study. Notably, the attention is focused on the Turkish response to 
the barriers that Syrian children face in accessing education in Turkey, and the 
involvement of external actors. 

3.1.1 The Turkish system 
 
In accordance with the Constitution of the Republic of Turkey, every 
individual possesses the right to access education. Public schooling is 
provided free of charge, and it is obligatory for individuals aged 5/6 to 17, 
encompassing primary and secondary education361. While preschool 
education is presently discretionary, there are intentions and concrete step 
forward to mandate its provision and availability in both public and private 
institutions362. Turkey’s educational structure follows a 4+4+4 model, 
consisting of four years of primary school, four years of lower secondary 
school, and four years of upper secondary school363. Every child in Turkey has 
the right to access essential educational services provided by public schools. 
Apart from public schools, there are also private schools under the supervision 
of the Ministry of National Education. Unlike public schools, these private 
institutions charge education fees, with the tuition determined by the 
respective school. 

 
358 UNHCR data (2024). 
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The Ministry of National Education establishes the curriculum for primary 
schools and grants approval for textbooks and educational materials. Turkish 
serves as the primary language of instruction in schools, although certain 
programs are conducted in English, German, or French. 

For what concerns elementary and lower secondary school, students are 
assigned to their preferred school based on their residential address 
registration. However, upon completion of lower secondary school, students 
have the option to take a nationwide competitive examination (The Merkezi 
Sınav Central Exam [CE] - Transition Exam to upper secondary school) and 
can subsequently be placed in one of their selected schools based on their 
exam scores364. The upper secondary schools available to students after 
completing lower secondary education encompass a range of domains, 
including science, social sciences, fine arts, sports, and vocational and 
technical schools. 

Therefore, the selection of a secondary school is contingent upon the 
performance in the central examination. Given that the examinations are 
conducted in Turkish, Syrian refugees possessing an intermediate proficiency 
in the language may face reduced prospects of attaining satisfactory outcomes 
and securing admission to their preferred schools. 
 
In Turkey, higher education typically comprises four years of university study 
or two years of vocational school education at the tertiary level. Certain 
programs may entail an additional year of language instruction. Generally, a 
master’s degree requires two years of study, while a doctorate degree 
necessitates three and a half to five years. This umbrella term encompasses all 
institutions offering post-secondary education. Oversight of higher education 
programs falls under the purview of the Higher Education Council (HEC). 
 
Higher education serves as a potent instrument in the transformative journey 
of refugees, individuals compelled to relinquish their familiar surroundings, 
including their educational bedrock. Higher education offers myriad refugee 
youths the opportunity to cultivate competencies and acquire credentials, 
thereby fostering their capacity to assume leadership roles in addressing the 
challenges affecting both their trajectories and the welfare of their 
communities365. 
 
The Turkish education system operates under the oversight and authority of 
the Ministry of National Education (MoNE), functioning within a centralized 
framework wherein educational policies and administrative directives, 
encompassing the appointment of personnel, selection of instructional 
materials, and curriculum design, are determined. The integration of newly 
arrived refugees from diverse cultural backgrounds, speaking different 
languages, into this centralized system, has presented novel experiences and 
confronted numerous challenges related to policy adaptation, infrastructural 
adjustments, and the cultural dynamics within Turkish schools. 
 

3.1.2 Turkish education response for Syrian children 
 

 
364 ERTEM (2021: 194-96). 
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Education serves as a vital component in the process of restoring stability for 
displaced children. It plays a crucial role in societal reconstruction and the 
socioeconomic advancement essential in post-conflict emergency scenarios. 
Not only does education preserve lives during crises, but it also mitigates the 
psychological impact of violence on children. Moreover, education fosters a 
sense of normalcy, crucial in alleviating the disruptive effects of displacement 
on individuals and communities, while also providing a clearer path for the 
future366. 
 
Türkiye’s Ministry of National Education (MoNE) acknowledges the 
fundamental right to education. Pertinent documents emphasize the 
imperative for all children, irrespective of nationality, socio-economic 
background, health status, or cultural heritage, to acquire knowledge and skills 
essential for their future learning endeavors (Convention and Protocol 
Relating to the Status of Refugees [CPRSR], 1951). With the collaboration of 
national and international entities such as the Turkish Red Crescent 
Association (Kızılay), the United Nations High Commissioner for Refugees 
(UNHCR), and the United Nations Children’s Fund (UNICEF), MoNE 
facilitates the enrollment of refugee children and implements policies aimed 
at establishing inclusive learning environments for all children. This proactive 
approach could also serve as a model for other nations grappling with similar 
large-scale refugee influxes367. 
 
Moreover, international aid facilitated through collaboration between the 
government, the United Nations’ Regional Refugee and Resilience Plan 
(3RP)368, and the EU Facility for Refugees in Turkey (FRIT)369 endeavors to 
address their fundamental requirements. Financial assistance programs such 
as the Emergency Social Safety Net and Conditional Cash Transfers for 
Education, funded under FRIT, offer support to eligible refugee households. 
Nonetheless, these initiatives do not encompass all refugees and often fall 
short of covering all household expenses370. 
 
Turkey embarked on mitigating these challenges during the acute phase of the 
crisis spanning from 2011 to 2013, employing tent, container, and 
prefabricated schools within refugee camps. Subsequently, a transition phase 
ensued from 2014 to 2015, during which Temporary Education Centers 
(TECs-GEMs) became pivotal establishments for the education of Syrian 
students371. Throughout this period, an adjusted rendition of the Syrian 
curriculum in Arabic was adopted and facilitated by Syrian Volunteer 
Education Personnel (SVEP)372. As the situation evolved from an emergency 
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requirements of refugees but also the resilience-building, stabilization, and developmental 
needs of affected individuals and institutions. 
369 The EU Facility for Refugees in Turkey responds to the urgent appeal from EU Member 
States for substantial additional funding to aid refugees within the country. It oversees a total 
allocation of €6 billion, earmarked until mid-2025. The primary focal points include 
humanitarian aid, education, healthcare, municipal infrastructure, and socio-economic 
assistance. 
370 KIRISCI (2023). 
371 UNICEF (2023). 
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to a prolonged crisis with no definitive resolution to the Syrian conflict in 
sight, the Government of Türkiye confronted the challenge of integrating the 
Syrian population, recognizing the diminishing likelihood of significant 
returns to Syria. Consequently, policy shifted towards facilitating the 
integration of Syrian children into Turkish society, primarily through their 
gradual inclusion in Turkish Public Schools (TPSs). Since 2016, Türkiye’s 
education policy has progressively embraced inclusivity towards refugees. 
Subsequently, Syrian students have been accorded equal rights to their 
Turkish counterparts and are entitled to the same range of services, including 
psychosocial support and assistance tailored to address special educational 
needs. 
 
The Ministry of Education has been undertaking a policy initiative aimed at 
integrating all informal Syrian schools, typically overseen by Syrian non-
governmental organizations (NGOs), under its regulatory framework. 
Concurrently, it seeks to enhance accessibility for Syrian children to enroll in 
Turkish schools, potentially through the implementation of additional shifts. 
Considering the widespread absence of formal education among Syrian 
children within Syria, the educational attainment of Syrian children residing 
outside the nation may significantly influence the trajectory of the country’s 
future373. However, education transcends being merely a pivotal concern for 
Syria’s future; it also constitutes a security imperative. Indeed, the absence of 
educational opportunities exposes individuals to the peril of becoming targets 
for radical and terrorist factions. 

In circumstances of this nature, both the host country’s government and 
external stakeholders must acknowledge the significance of education. The 
certification and accreditation procedures for non-formal education initiatives 
conducted by the government play a critical role in facilitating the seamless 
integration of out-of-school refugee children into the formal education system 
of the host country. Additionally, the development of comprehensive 
programs that cater to the diverse needs of vulnerable learners is essential. 
This involves identifying and remedying obstacles to enhance attendance, 
retention, and academic achievement within the educational framework. 

Furthermore, children are vulnerable to the impact of natural disasters, 
epidemics, and conflicts. Turkey experienced turmoil after the onset of Covid-
19 and the earthquake in February 2023. Refugee children frequently endure 
poverty, substandard living conditions, limited access to essential amenities 
such as safe drinking water, healthcare, and adequate nutrition. Additionally, 
economic hardships often compel them to engage in labor activities, 
contributing to the neglect of their educational pursuits. 

In order to comprehend Syrians’ educational access beyond camps, it is 
imperative to grasp their legal status within the country, further explored in 
the section 3.2. The Government of Turkey (GoT) extends “Temporary 
Protection” to Syrians residing in Turkey. Syrian refugees are placed under a 
“Temporary Protection” regime, affording them unrestricted access to 
essential Turkish public services, including education and healthcare. 
However, significant barriers persist.  
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3.1.3 Barriers hindering Syrian children’s access to 
education in Turkey 

 
The primary factor preventing Syrian children from attending school relates 
to mobility. The unstable living conditions experienced by numerous Syrian 
refugees often prompt them to seek stability by relocating to other countries 
or cities in search of improved living standards374. This circumstance 
postpones the enrollment of young individuals into the education system, as 
they can solely avail themselves of services within provinces where they are 
officially registered375. The relocation results in educational disparities among 
Syrian children compared to their counterparts, potentially constraining their 
academic progress in the long term. Furthermore, nearly all study participants 
have noted that this mobility poses challenges to outreach efforts, as despite 
concerted endeavors, reaching students becomes increasingly. 
 
Secondly, language barriers and the absence of formal documentation hinder 
Syrians from enrolling in Turkish schools within host communities. The 
limited proficiency in Turkish among Syrian students and the challenges in 
adapting to a new curriculum and unfamiliar language of instruction pose a 
significant obstacle to their effective assimilation into the Turkish education 
framework. 
 
Challenges also arise from inadequate facilities and resources for learning, 
transportation constraints to schools, and a scarcity of qualified Syrian 
educators, many of whom offer their services voluntarily. Moreover, the 
absence of certification for school attendance and accreditation diminishes the 
motivation to pursue education376. Residence permits and legal status 
complexities represent the foremost barriers to accessing education. 
Moreover, expenses related to schooling, placement examinations, and 
documentation, along with the quality and appropriateness of education, and 
concerns regarding overcrowding, certification, and accreditation, collectively 
influence low rates of enrollment and attendance. 
 
A further barrier derives from the fact that numerous parents hesitate to allow 
their children, especially their daughters, to leave home due to apprehensions 
about potential harassment and discrimination within and around school 
premises377. Overall, young Syrian individuals face pressures to engage in 
work, with boys often compelled to enter the informal labor sector, while girls 
are frequently tasked with unpaid domestic responsibilities378. The most 
economically marginalized Syrian families frequently find themselves torn 
between ensuring financial stability and meeting the educational requirements 
of their children. Consequently, many children opt to leave school and engage 
in employment to support their families’ basic needs. 
 
Additionally, adherence to cultural norms among refugees leads to a decrease 
in the educational enrollment rate of Syrian adolescent girls as they mature. 
Indeed, some Syrian families endorse early marriage for their daughters and 
exhibit reluctance towards enrolling them in mixed classes379, or they endorse 
early marriage for their daughters. These factors contribute to the 
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discontinuing of education for girls, whereas boys often leave school to 
contribute to their families’ financial support through employment. 
 
When children’s lives are upended by migration, they often endure numerous 
traumatic experiences. These may encompass instances of rape, abduction, 
forced child marriage, homicides, and the loss of contact with certain family 
members. Traumas deriving from these experiences require further attention 
in designing educational solutions for refugees, also considering that 
education issues can be exacerbated by social injustices, feelings of 
displacement, alienation, exclusion, and disparities between past and present 
living conditions380, antisocial behavior, and peer rejection381. As a result of 
the unstable environment, their access to education is often delayed. 
Consequently, they may receive education in insufficient facilities, impeding 
their capacity to fully realize and develop their potential382. 
 
Educators and other facilitators must proactively foster awareness among 
children in the host community that behaviors such as discrimination, racism, 
bullying, and related actions are unacceptable. It is equally important to 
sensitize citizens or parents of host community students to eliminate 
discriminatory treatment towards refugee children and instill in their children 
a culture of respect towards their peers. Equipping refugee children with basic 
language skills would facilitate rudimentary interaction between both groups. 
Failure to do so will perpetuate the persistent problem of exclusion and 
marginalization faced by refugees. The host nation must actively strive to 
understand the challenges encountered by refugees within the educational 
setting, addressing issues such as bullying, discrimination, language barriers, 
and similar concerns383. These factors influence the importance of establishing 
connections and nurturing a feeling of belonging. 

On Monday 6 February 2023, Turkey and Syria have been strucked by a 7.8 
magnitude earthquake, which in Turkey mostly affected the provinces next to 
the Syrian borders. The event has compounded the challenges confronting 
refugees, rendering basic resources like education inaccessible for children. 
Numerous schools are being repurposed to serve as shelters for those impacted 
by the earthquake. UNICEF has assisted 140,000 children in gaining access 
to formal or non-formal education and has extended mental health and 
psychosocial support to over 260,000 children384. Collaborating with the 
Turkish minstery of interior Disaster and Emergency management presidency 
(AFAD), UNICEF has actively supported the Ministry of National Education 
by implementing temporary education measures, such as providing tents for 
catch-up classes and exam preparation385. However, UNICEF acknowledges 
the necessity for long-term support to aid in rebuilding and restoring the lives 
of these children and their families. The restoration of public institutions 
affected by the earthquakes is imperative to ensure that refugees and host 
communities have continued access to essential services such as healthcare, 
education, waste management, and employment386.   
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In the aftermath of the earthquake, numerous educators and students found 
themselves displaced, with schools suffering damage or being repurposed 
temporarily to provide aid to earthquake survivors, resulting in class 
suspensions. By April 2023, classes had resumed across all affected regions, 
yet attendance remained low in provinces hardest hit by the disaster387. The 
Ministry of National Education (MoNE) swiftly reopened schools, utilizing 
various means such as tents, containers, and online platforms. Nonetheless, 
the education of hundreds of thousands of children was significantly 
disrupted. Beyond the earthquake challenges, ongoing rises in the cost of 
living and worsening economic conditions for refugee households exacerbate 
difficulties in sending children to school. Particularly vulnerable refugee 
families, already impacted economically by the earthquakes, are likely to face 
heightened obstacles to education participation due to these compounding 
factors. 

3.1.4 External actors  

The European Union (EU) remains steadfast in its commitment to assisting 
Turkey in addressing the refugee challenge. Since 2011, the EU has allocated 
nearly €10 billion to support refugees and host communities in Turkey. In 
2016, the EU-Turkey Deal was concluded. This was an agreement based on 
several points including the fact that Turkey would have taken any necessary 
measures to stop refugees heading to the Greek islands. Moreover, anyone 
who would have arrived in Greece without permission would be returned to 
Turkey. The EU Facility for Refugees in Turkey was established in response 
to the call from EU Member States for substantial additional funding to aid 
refugees in the country, managing a total of €6 billion, distributed in two 
installments. The first installment finances projects that concluded by mid-
2021, with some exceptions for extensions. The second installment supports 
projects scheduled to run until mid-2025, although most projects are expected 
to conclude earlier. Key areas of focus include humanitarian aid, education, 
healthcare, municipal infrastructure, and socio-economic assistance388.  The 
funding under the EU Facility for Refugees in Turkey aims to 
comprehensively address the needs of refugees and host communities in the 
country. The EU’s support to refugees in Turkey, as outlined in the 2023 
Monitoring Report, has yielded positive outcomes389. Notably, the program 
has facilitated access to upper secondary vocational and higher education for 
nearly 55,000 students, along with providing free transportation services for 
refugee students residing near educational institutions.390.  

In order to guarantee the coordination, complementarity, and efficacy of the 
aid provided, the Facility Steering Committee furnishes strategic direction 
regarding the nature, extent, and allocation of actions to be funded, as well as 
the financing mechanisms through which they are to be implemented391. 
Chaired by the European Commission, the Steering Committee comprises 
representatives from EU Member States, with Turkey participating in an 
advisory role. Decisions are made following a comprehensive evaluation of 
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requirements and in accordance with the procedures governing the activated 
financing instruments. 

One of the projects funded by the European Union and executed by the 
Ministry of National Education (MoNE) of the Republic of Turkey is PIKTES 
(Project for Promoting Integration of Syrian Children into the Turkish 
Education System)392. PIKTES receives funding through a direct EU grant 
under the auspices of the “Facility for Refugees in Turkey (FRIT)” agreement. 
In addition to its targeted objective of assisting the Ministry of National 
Education (MoNE) in enhancing the integration of Syrian children and 
facilitating their access to high-quality education, the project encompasses a 
broader aim of augmenting the enrollment and attendance rates of Syrian 
children and adolescents in formal education of exemplary standards. 

PIKTES, executed across 26 provinces in Turkey selected according to the 
population of school-aged Syrian children, serves as an exemplary model for 
comprehensive education tailored to the needs of Syrian students393. During 
the initial phase of implementation, the project successfully addressed the 
fundamental educational requirements of Syrian students, spanning from 
primary to high school levels. In response to the vision outlined by the 
Ministry of National Education (MoNE) to deliver inclusive and 
comprehensive educational opportunities for Syrian children, the project’s 
scope has been expanded to encompass early childhood education and social 
cohesion, thereby offering a holistic array of opportunities. 

In various capacities, UNICEF has aided Turkey’s Ministry of National 
Education (MoNE) in its pursuit of inclusive policies. The National 
Conditional Cash Transfer for Education (CCTE) initiative, overseen by 
UNICEF with operational assistance from the Turkish Red Crescent and 
financed by the European Commission Humanitarian Aid department 
(ECHO), underwent expansion in mid-2017 to encompass all refugee 
students394. The facility consists of cash assistance that families receive every 
two months via the Kızılaycard, contingent upon the child’s consistent school 
attendance (minimum of 80%) in the preceding months. Students enrolled in 
Turkish public schools, temporary education centers, and Accelerated 
Learning Programs (see below) are all eligible to participate in the program. 
The eligibility criteria and transfer amounts utilized for Turkish children under 
the national CCTE program are also extended to Syrian and other refugee 
recipients enrolled in the CCTE for Refugees395.  
 
UNICEF also supports the Accelerated Learning Programme, an accredited 
initiative offering a second chance at education for Syrian and other forcibly 
displaced non-Turkish-speaking children and adolescents who are out of 
school. This program delivers condensed, multi-grade, age-appropriate, 
competency-based essential curricula, supplemented by psychosocial support, 
educational and career counseling for learners, and additional extracurricular 
activities396. It emphasizes literacy and numeracy skills as the cornerstone of 
education, providing instructors with in-service training in areas such as 
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Teaching Turkish as a Foreign Language. Moreover, it contributes to 
addressing the educational needs of young individuals in conflict-affected and 
fragile contexts. 
 
UNHCR collaborates with its partners to ensure refugees are informed about 
their rights and receive support in navigating enrollment procedures for their 
children. Given the importance of Turkish proficiency for academic 
achievement, UNHCR closely cooperates with the Ministry of National 
Education to provide additional assistance for children learning Turkish. 
Moreover, UNHCR works in close conjunction with MoNE to disseminate 
information to refugees regarding available education opportunities. By 
actively engaging with refugee communities, UNHCR identifies the 
challenges refugees encounter in accessing education and collaborates with 
the Ministry and other education stakeholders to explore potential solutions397. 
 
The education strategy of UNHCR aims to facilitate refugee access to a 
diverse range of educational options, encompassing formal education, higher 
education, and non-formal learning opportunities. This includes provisions for 
adult education, focusing on acquiring proficiency in the Turkish language 
and developing new skills398. Central to this strategy is the promotion of 
refugees’ effective integration into the national education system, 
acknowledging the national policy framework and collaborative efforts of 
education sector stakeholders. In Turkey, a significant aspect of UNHCR’s 
education initiatives targets individuals aged 18 and above, necessitating 
robust connections with livelihood programs and facilitating seamless 
transitions from education to employment. 
 
UNHCR closely collaborates with the Higher Education Council and the 
Presidency for Turks Abroad and Related Communities (YTB) to streamline 
refugee youth’s access to higher education399. The UNHCR-YTB higher 
education preparation program offers a nine-month intensive Turkish 
language course, enabling refugee youth to fulfill the language proficiency 
criteria necessary for admission to Turkish universities. Additionally, refugee 
students receive scholarships to pursue studies at Turkish universities with the 
assistance of UNHCR. Turkey hosts the largest DAFI program globally, 
which is UNHCR’s scholarship initiative400, introduced in the country in 2014. 
 

3.2 Legal Framework for Syrian Refugees in Turkey 
 
The Republic of Turkey is a signatory to the 1951 Refugee Convention and 
the 1967 Protocol. The country, through an explicit declaration, maintains the 
geographical limitation to the 1951 Convention and its 1967 Protocol. 
According to its declaration falling under Article 1(3) of the 1967 Protocol, 
Turkey prioritizes resettlement to a third country as the most favored durable 
solution for refugees stemming from events occurring outside of Europe. 
However, in response to the increased influx of non-European refugees, 
Turkey has embarked on legislative and institutional reforms aimed at 
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establishing a robust national asylum system in accordance with international 
standards. 
 
In April 2013, Turkey enacted its current asylum legislation, the Law on 
Foreigners and International Protection, which was ratified by the Parliament 
and came into effect on April 11, 2014. This legislation, known as the 2013 
Law on Foreigners and International Protection (LFIP)401, established a 
comprehensive legal framework for Turkey’s international protection system 
and instituted a new specialized institution, the Directorate General of 
Migration Management (DGMM), operating under the purview of the 
Ministry of Interior. The DGMM is entrusted with the responsibilities of 
formulating migration and asylum policies and overseeing related procedures. 
On October 29, 2021, pursuant to Turkish Presidential Decree No. 85402, the 
DGMM was reorganized into the Presidency for Migration Management 
(PMM), while remaining within the administrative structure of the Ministry 
of Interior. 
 
Prior to the enactment of the Law on Foreigners and International Protection 
(LFIP), asylum-related affairs in Turkey were primarily governed by 
Regulation No 1994/6169 concerning Procedures and Principles concerning 
Potential Population Movements and Arrival of Aliens in Turkey403. This 
regulation imposed a stringent deadline for asylum seekers to submit their 
claims for international protection, lacking any mention of the fundamental 
human rights of asylum seekers and refugees. 

The Law on Foreigners and International Protection comprises three primary 
segments focusing on the regulation of foreigners, encompassing both regular 
and irregular migration, international protection, which includes different 
forms of protection such as “Refugee” status, “Conditional Refugee” status, 
“Subsidiary Protection”, “Temporary Protection”, and oversight of the 
Presidency of Migration Management.  

A refugee status is granted to an individual seeking international protection 
from Europe and recognized as a refugee under Article 1(A)(2) of the 1951 
Convention, following an assessment by the DGMM404. As per Article 3 of 
the LFIP, Europe encompasses Council of Europe members and other States 
designated by the Turkish Presidency. Conditional Refugees, according to 
LFIP, are those individuals falling under the definition of Refugee of the 1951 
Convention, but not coming from Europe. Article 63 of the LFIP defines a 
beneficiary of “Subsidiary Protection” as a foreign individual or stateless 
person who cannot be classified as either a Refugee or a Conditional Refugee, 
as returning to their country of origin or former habitual residence would result 
in persecution, and they are unable to seek protection from that country405. 
Temporary Protection, established by Article 91 of LFIP, has been addressed 
to those individuals who cross Turkish borders “in a mass influx situation 

 
401 Tukey Law 6458, 2013, Law on Foreigners and International Protection (LFIP). 
402 Tukey, 29 October 2021, Presidential Decree No 85. 
403 Turkey, Regulation, 19 January 1994 (last amended 2006), No. 1994/6169 on the 
Procedures and Principles related to Possible Population Movements and Aliens Arriving in 
Turkey either as Individuals or in Groups Wishing to Seek Asylum either from Turkey or 
Requesting Residence Permission in order to Seek Asylum From another Country. 
404 Art. 3 LFIP. 
405 Art. 63 LFIP. 
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seeking immediate and «Temporary Protection»”406. The latter, which will be 
the focus of this case study, is the case of Syrian migrants.  

For what concerns the right to education for international migrants in general, 
LFIP has dedicated to the matter multiple Articles. Notably, Art. 89 ensures 
that “the applicant or international protection beneficiary and family members 
shall have access to primary and secondary education”407. Further, “the right 
of education in primary and secondary educational institutions until the age of 
18 without obtaining a student residence permit”408 is ensured by Article 34(4) 
to those who have family residence permits. Because of the geographical 
limitation Turkey applies to the 1951 Convention and its 1967 Protocol, a non-
European international protection applicant acknowledged as a refugee under 
the 1951 Convention is granted provisional refugee status. This offers a lower 
level of protection compared to refugees originating from Europe.  

The most significant Article of the LFIP to this study is Article 91, which 
delineates the comprehensive framework governing the reception, stay, rights, 
including the right to education, and obligations of Syrians entering Turkey, 
as well as their departure from the country. This legal provision outlines 
measures to address mass influxes, emphasizing the relevance of cooperation 
and coordination among national and international entities. Furthermore, it 
specifies the roles and responsibilities of central and provincial institutions 
and organizations. Notably, this legislation constitutes a landmark 
development within Turkish law by introducing the concept of “temporary 
protection” for individuals fleeing conflict and arriving en masse in Turkey 
for the first time. 
 
Within the framework of LFIP, on the 22nd of October 2014, Turkey 
implemented the Temporary Protection Regulation, delineating the 
entitlements, duties, and procedural guidelines for individuals accorded 
temporary protection within the country. The temporary protection system 
was established under Article 91 of the Law on Foreigners and International 
Protection (LFIP), foreseeing PMM as the responsible authority for related 
decisions. 
  
Therefore, Article 91 of LFIP provides the framework definition of temporary 
protection: 
 

 “(1) Temporary protection may be provided for foreigners who have been 
forced to leave their country, cannot return to the country that they have left, 
and have arrived at or crossed the borders of Turkey in a mass influx situation 
seeking immediate and temporary protection. 
 
(2) The actions to be carried out for the reception of such foreigners into 
Turkey; their stay in Turkey and rights and obligations; their exit from Turkey; 
measures to be taken to prevent mass influxes; cooperation and coordination 
among national and international institutions and organisations; determination 
of the duties and mandate of the central and provincial institutions and 
organisations shall be stipulated in a Directive to be issued by the Council of 
Ministers”409. 

 

 
406 Art. 91 LFIP. 
407 Art. 89 LFIP. 
408 Art. 34 LFIP. 
409 Art. 91 LFIP. 
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In the Turkish context, temporary protection is extended, on prima facie, on a 
collective basis, to Syrian citizens and stateless Palestinians who originate 
from Syria. It is worth highlighting the substantial difference between the 
recognition of refugee status and the concession of temporary protection, 
being the former uniquely established on an individual basis. The following 
paraphs will delve into temporary protection to detail its legal content and its 
legal application.  
 

3.2.1 Temporary Protection 
 

3.2.1a Temporary protection definition 
 
The temporary protection regime lacks a universally accepted definition in 
international law and exhibits varied interpretations and applications 
contingent upon contextual factors and national jurisdictions. Primarily, it is 
commonly perceived as a short-term emergency measure deployed in 
response to a mass influx of asylum seekers, aiming to mitigate the severity 
of circumstances wherein managing the large-scale movement becomes 
challenging and distinguishing between asylum seekers and other individuals 
becomes problematic. The absence of a universally agreed-upon definition 
creates room for questioning which is the threshold at which an influx is 
deemed “massive” and warrants a coherent justification for temporary 
protection.  
 
On one hand, the concept of temporary protection serves as a mechanism to 
provide emergency humanitarian aid to those who fall outside the purview of 
the 1951 Convention410. On the other hand, the rationale behind temporary 
protection may be subject to interpretation, as some nations might exploit it as 
a means to circumvent their obligations under international refugee law and 
evade corresponding responsibilities. 
 
Possible definitions have been formulated by the Council of the European 
Union, which adopted a Directive on Minimum Standards for Giving 
Temporary Protection in the Event of a Mass Influx of Displaced Persons and 
on Measures Promoting a Balance of Efforts Between Member States in 
Receiving such Persons and Bearing the Consequences Thereof (2001)411, and 
by UNHCR, with the publication of “Guideline on Temporary Protection or 
Stay Arrangements (TPSA)”412 in 2014, and by Turkish National Legislation. 
 
Article 2 of the EC Directive identifies the subjects of the temporary 
protection regime.  

 
“[T]hird-country nationals or stateless persons who have had to leave their 
country or region of origin, or have been evacuated, in response to an appeal by 
international organisations, and are unable to return in safe and durable 
conditions because of the situation prevailing in that country, who may fall 
within the scope of Art 1A of the Geneva Convention or other international or 
national instruments giving international protection, in particular: persons who 
have fled areas of armed conflict or endemic violence; persons at serious risk 

 
410 ZENGINKUZUKU (2021: 389). 
411 Council of the European Union, Council Directive 20 01/55/EC of 20 July 2001 on Minimum 
Standards for Giving Temporary Protection in the Event of a Mass Influx of Displaced Persons 
and on Measures Promoting a Balance of Efforts Between Member States in Receiving such 
Persons and Bearing the Consequences Thereof. 
412 UN High Commissioner for Refugees (UNHCR), February 2014, Guidelines on Temporary 
Protection or Stay Arrangements. 
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of, or who have been the victims of, systematic or generalised violations of their 
human rights”413. 

 
According to the Directive, eligible people are those individuals who have 
been forced to leave their country or region and who are unable to return safely 
due to conflict or human rights violations. They may fall under the definition 
of refugees of the 1951 Convention, but this does not represent a necessary 
condition to enjoy the regime of temporary protection. 
 
Paragraph 9 of the UNHCR’s “Guideline on Temporary Protection or Stay 
Arrangements (TPSA)” outlines a series of circumstances where the 
implementation of temporary protection (or stay arrangements) could be 
deemed appropriate: 
 

“TPSA’s particularly as a suitable response to: 
(i) large-scale influxes of asylum-seekers or other similar humanitarian crises; 
(ii) complex or mixed cross-border population movements, including boat 
arrivals and rescue at sea scenarios; 
(iii) fluid or transitional contexts [e.g., at the beginning of a crisis where the 
exact cause and character of the movement may be uncertain, or at the end of a 
crisis, when the motivation for departure may need further assessment]; and 
(iv) other exceptional and temporary conditions in the country of origin 
necessitating international protection and which prevent return in safety and 
dignity”414. 

 
Both international instruments characterize temporary protection as a 
mechanism capable of providing prompt measures in the event of a substantial 
influx of individuals who may potentially meet the criteria for protection 
under the 1951 Convention, but not yet formally recognized as refugees, with 
the objective of stabilizing the situation until the risk to their lives and human 
dignity diminishes. Nevertheless, the EU Directive lacks provisions to address 
emerging threats not encompassed by the 1951 Convention, such as those 
arising from climate change and potential environmental disasters impacting 
individuals415. On the contrary, the UNHCR recognizes the potential for 
displacement resulting from climate change and calls upon all pertinent 
stakeholders to engage in collaborative and coordinated endeavors to tackle 
displacement related to climate change. This underscores the significance of 
adhering to fundamental principles of humanity, human dignity, human rights, 
and international cooperation416 
 
For what concerns non-refoulement, Article 3 of the EC Directive stipulates 
that Member States shall implement temporary protection while upholding 
human rights and fundamental freedoms, as well as their obligations 
concerning non-refoulement417. The UNHCR Guidelines emphasize that 
Temporary Protection Status (TPSA) constitutes “a form of protection that 
offers an immediate safeguard against refoulement and ensures basic 
minimum treatment”418. Therefore, in the case of the mass influx of migrants 
towards the borders of a country, the Guideline establishes that the host nation 

 
413 EU Council Directive 20 01/55/EC, Art. 2.  
414 UN High Commissioner for Refugees (UNHCR), February 2014, Guidelines on Temporary 
Protection or Stay Arrangements, para. 9. 
415 ZENGINKUZUKU (2021).  
416 UNHCR (2011).  
417 Art. 3, EU Council Directive 20 01/55/EC. 
418 UNHCR Guidelines on Temporary Protection or Stay Arrangements, para 5(13). 
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shall allow entry of the affected populations into its territory, granting them 
access and safeguarding them against refoulement419. 
 
Turkish national legislation includes a definition of Temporary Protection in 
Article 91/1 of the Law on Foreigners and International Protection in Turkish 
national legislation, temporary protection is delineated as follows: 
 

“Temporary protection may be provided for foreigners who have been forced 
to leave their country, cannot return to the country that they have left, and have 
arrived at or crossed the borders of Turkey in a mass influx situation seeking 
immediate and temporary protection”420. 

 
The Turkish Regulation on Temporary Protection (TPR) delineates 
“temporary protection” as a status conferred to foreign individuals compelled 
to depart from their homeland, unable to return to their country of origin, who 
have arrived at or crossed our borders either collectively or individually during 
a period of mass influx, seeking immediate and provisional asylum, and whose 
individual claims for international protection cannot be feasibly assessed421. 
To gain a deep understating of this definition, it will be necessary to clarify 
that in this context, a mass influx is characterized as the substantial arrival of 
individuals from the same country or geographic region within a brief 
timeframe, rendering the individual determination of refugee status 
impracticable due to their collective numbers. 
 
3.2.1b Temporary Protection Regulation (TPR) 
 
Overall, The Turkish Temporary Protection Regulation (TPR) safeguards 
against refoulement and grants specific entitlements concerning health, 
education, the labor market, and additional services. Indeed, under the 
temporary protection framework implemented by the Government of Turkey, 
Syrian nationals, refugees, and stateless individuals from Syria seeking 
international refuge are welcomed into Turkey and will not be repatriated to 
Syria against their will422. Nevertheless, it does not include the option to 
acquire a long-term residency permit. 
 
According to the Regulation, it is acknowledged that the parameters defining 
the reasons and circumstances compelling individuals to depart from their 
home countries en masse and seek immediate protection are broad. 
Environmental or natural disasters, among other factors, may be deemed valid 
and justifiable grounds for a significant influx of migrants to enter or traverse 
the Turkish border423. The responsibility for determining whether a mass 
influx situation warrants immediate protection and for declaring a decision on 
temporary protection rests with the Council of Ministers, based on the 
recommendation put forth by the Ministry of Interior Affairs (TPR, Art. 9)424. 
Consequently, Article 10 of the TPR establishes that the Council of Ministers 
holds the jurisdiction to determine the individuals eligible for temporary 
protection, along with decisions regarding the initiation, duration, extension, 
or conclusion of temporary protection425.  

 
419 Art. 3(2), EU Council Directive 20 01/55/EC. 
420 Art. 91/1 LFIP. 
421 Turkey Temporary Protection Regulation, 22 October 2014. 
422 UNHCR (2017). 
423 ZENGINKUZUKU (2021). 
424 Art. 9 TPR. 
425 Art 10 TPR. 
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According to Articles 9 and 10 of the TPR, the management of Syrian 
refugees’ access to Turkey falls under the purview of Turkish authorities. 
Notably, The Directorate General of Migration Management (DGMM) serves 
as the primary authority responsible for registering all individuals under the 
“temporary protection” framework. Nevertheless, the specific registration 
locations may vary. For example, in certain provinces, the DGMM 
collaborates with branches of the Foreigners’ Police, thereby enabling 
individuals to approach these entities for registration purposes. 
 
In response to a rapid surge in new arrivals and the challenges associated with 
expanding camp capacities to accommodate the influx, Turkish authorities 
have implemented a system of regulated arrivals at the border. Syrian passport 
holders are legally permitted to enter Turkey without visas through designated 
official border crossings, where entry restrictions are not enforced426. 
 
The temporary protection framework extends to all Syrian nationals, stateless 
individuals, and refugees originating from Syria who require international 
refuge, inclusive of those lacking proper identification documentation.  
According to Article 5 of the TPR, Syrian refugees will not be subject to 
administrative fines for their unlawful entry into Turkey, provided they 
present themselves to the authorities for registration within a reasonable 
timeframe. Indeed, the Turkish Passport Control Police oversees the 
admission of Syrians lacking passports at official border crossings. However, 
at border points supervised by the Gendarmerie or the Turkish Land Forces, 
the entry of Syrians is typically limited to cases of medical emergencies. Due 
to these border restrictions, numerous Syrians lacking valid passports opt for 
irregular entry into Turkey, often with the aid of smugglers. UNHCR persists 
in advocating with the Government for unrestricted access to territory and 
endeavors to highlight to authorities the protection risks confronted by Syrians 
compelled to resort to irregular entry427. 
 
The Temporary Protection Regulation delineates the rights applicable to 
Syrian refugees, regardless of whether they reside within or outside of 
designated camps. These rights encompass various aspects, notably access to 
healthcare, education, social assistance, and the labor market428. However, the 
precise implementation of certain entitlements, such as access to social 
assistance and the labor market remains subject to further deliberations by 
pertinent ministries, including the Ministry of Labor and the Ministry of 
Family and Social Policies. 
 
In this context, it is noteworthy to highlight that Turkish legislation does not 
explicitly mention an international mandate for the declaration of temporary 
protection. However, Article 92 of the Law on Foreigners and International 
Protection (LFIP) grants the Ministry of Internal Affairs the authority to 
collaborate with entities, such as the UNHCR, the International Organization 
for Migration, other international organizations, and non-governmental 
organizations, concerning matters on the procedures and execution of 
temporary protection429. 
 

 
426 UNHCR (2017). 
427 Ibid. 
428 Art. 26-32 TPR. 
429 Art. 92 LFIP. 
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Non-refoulement is established under Article 6 of the Temporary Protection 
Regulation. However, Turkish national legislation foresees an exception to 
this provision. Firstly, it has been introduced as emergency decree in 2016430, 
then it has been given permanent status by Law No. 7070 of 2018. This 
exception has been introduced by and emergency decree in Octorber 2016, 
and it specifies that a decision of refoulement may be taken at any time during 
the protection proceedings against an applicant under certain circumstances. 
The specific circumstances are linked to national security reasons, including 
the involvement in leadership, membership, or support of a terrorist 
organization or a profit-oriented criminal group, posing a threat to public order 
or public health, or having connections with terrorist organizations as defined 
by international institutions and organizations431. The exception has been 
further consolidated and institutionalized through Law No. 7070 of 1 February 
2018, reflecting apprehensions regarding the illicit entry of Foreign Terrorist 
Fighters. 
 
3.2.1c Temporary Protection Identification Document 

The recipients of temporary protection, according to Article 22(1) of TPR, 
shall receive temporary protection identification documents, issued by the 
relevant authority upon completion of registration procedures governorates 
are mandated to issue. This card acts as the official document confirming the 
individual’s status as a recipient of temporary protection. The registration 
process and plans for issuing Temporary Protection Identification Documents 
(Geçici Koruma Kimlik Belgesi) to beneficiaries upon registration is outlined 
within the Temporary Protection Regulation (TPR)432. Furthermore, the 
document indicates the validity period, which may be either for a specific 
duration or indefinitely, at the discretion of the Directorate General433. 

The temporary protection identification document will be provided to eligible 
individuals following inquiries. The document contains the identification 
photo and basic identity details, and it is issued free of charge. It specifies the 
foreigner identification number (YKN), in accordance with the Turkish Law 
on the Civil Registration Services 5490, dated 25/4/2006.  

Foreigners Identification Number (YKN) assigned to each beneficiary by the 
Directorate General of Population and Citizenship Affairs. In Turkey, all 
legally residing foreign nationals are allocated a YKN to streamline their 
access to government services. Likewise, international protection applicants 
and status holders under the framework of the Law on Foreigners and 
International Protection (LFIP) are also assigned YKNs. Presently, YKNs are 
uniformly assigned to all categories of legally residing foreign nationals, 
including temporary protection beneficiaries, and invariably begin with the 
digits “99”434. 

The document is distinct from a residence permit or equivalent documents and 
does not grant the right to apply for a long-term residence permit or Turkish 
citizenship. However, it enables foreigners to enter into subscription 
agreements for various services, including electronic communication. Indeed, 

 
430 Turkish Presidential Decree No. 676, 29 October 2016. 
431 Art. 54(2) LFIP, as amended by Article 36 Emergency Decree 676 of 29 October 2016.  
432 Art. 2 TPR. 
433 Art. 22 TPR. 
434 AsyluminEurope website, Temporary Protection Identification Document, Turkey. 
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Article 25 of the Temporary Protection Regulation (TPR) clearly States that 
beneficiaries of temporary protection in Turkey are expressly excluded from 
the opportunity for long-term legal integration. Pursuant to Article 25, the 
Temporary Protection Identification Document issued to beneficiaries does 
not constitute a residence permit and consequently cannot facilitate the 
acquisition of a “long-term residence permit” in Turkey as outlined in Articles 
42 and 43 of the Law on Foreigners and International Protection (LFIP). 

The International Protection Applicant Identification Cards, which contain the 
Foreigners Identification Number (YKN) assigned by the General Directorate 
of Population Affairs to each family member, is also necessary for a parent to 
enroll their child in a public school. The inclusion of this YKN on the 
identification cards is therefore essential as it serves as a prerequisite for 
access to many public services, including processing the child’s enrollment in 
schools435. 

3.2.2 Education under Temporary Protection 

Articles 26, 28, 35, and 38 of TPR provide individuals under temporary 
protection with the right to education. The Ministry of National Education 
administers educational services for Syrian asylum seekers under temporary 
protection status, both within and outside of temporary accommodation 
centers. Notably, Article 28 of the Temporary Protection Regulation (TPR) 
outlines specific provisions concerning educational services. As per these 
regulations, children are provided with preschool, primary, and secondary 
education, as well as vocational training. Additionally, children of all ages are 
allowed to access courses aimed at acquiring vocational skills and learning 
foreign languages should they desire.  

All children enrolled as beneficiaries of Temporary Protection possess the 
entitlement to be registered in public schools for the provision of primary 
education. Primary education can be pursued in public schools, Syrian private 
schools, or, until 2020, temporary education centers within refugee camps. 
Despite the existence of this entitlement to primary education, various 
obstacles impede the access of Syrian children to this fundamental educational 
level, resulting in incomplete enrollment rates. Nonetheless, at present, there 
persist challenges and deficiencies regarding the access of school-aged Syrian 
children to educational services.  
 
Public schools in Turkey offer tuition-free education. They deliver instruction 
in Turkish and follow a standardized curriculum established by the Turkish 
Ministry of Education. These schools are authorized to confer certificates and 
diplomas to foreign national children, which hold full validity. To enroll in 
public schools, children and their parents must have completed their 
registration for “temporary protection” and obtained Temporary Protection 
Beneficiary Identification Cards. Children who have not yet completed 
registration can be provisionally enrolled as “guest students”, enabling them 
to attend classes without receiving any documentation or diploma until they 
fulfill their “temporary protection” registration requirements and are formally 
admitted by the school436. 

 
435 The specifics of the registration procedure are governed by a 23 September 2014 dated 
Ministry of National Education Circular No: 2014/21 regarding the Provision of Education and 
Training Services to Foreign Nationals. 
436 Art 28 of TPR; AFAD Circular No: 2014/4, 18 December 2014. 
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Beneficiaries of Temporary Protection, according to the TPR, are entitled to 
pursue higher education in Turkey. To apply and enroll in a higher education 
institution, students must have completed either the standard 12 years of 
Turkish “basic education” or an equivalent educational program437. Children 
who have completed their education at an accredited temporary education 
center (closed down in 2020), may also be deemed to have satisfied this 
criterion through an equivalence assessment conducted by the relevant 
Provincial Directorate of Education438. In Turkey, admission to universities is 
contingent upon the necessity of sitting for a standardized university entrance 
examination, alongside additional prerequisites set forth by each university.  
 
Beneficiaries of Temporary Protection, irrespective of their age, are eligible 
to participate in language education courses and vocational training programs 
provided by “Public Education Centers” established under the auspices of 
each Provincial Directorate of Education, free of charge439. In certain areas, 
various non-governmental organizations (NGOs) offer complimentary 
language and vocational training programs to beneficiaries under Temporary 
Protection. 
 
As per Article 28/3 of the Temporary Protection Regulation (TPR), asylum 
seekers who have received education under a different curriculum, 
documented accordingly, shall have their documents evaluated by the relevant 
units of the Ministry of National Education or the Presidency of the Council 
of Higher Education. Equivalence procedures will be undertaken for grades 
deemed suitable. Consequently, asylum seekers granted equivalence possess 
the right to engage in their respective professions. Nonetheless, refugees 
frequently encounter challenges as their qualifications are frequently 
unrecognized, their educational backgrounds are often underestimated, and 
they encounter difficulties in gaining admission to or re-entering universities 
in Turkey440. 
 
The Ministry of National Education Circular 2014/21, issued on 23 September 
2014, introduced the concept of Temporary Education Centre (TEC or Geçici 
Eğitim Merkezi, GEM). This circular established a legal framework for the 
oversight and regulation of private schools operated by Syrian charities, which 
had previously operated outside the regulatory purview of the Ministry of 
National Education (MoNA) and were thus considered unauthorized but 
tolerated by provincial authorities. GEMs are specifically defined as 
educational institutions established and operated to provide educational 
services to individuals arriving in Turkey for temporary stays as part of mass 
migration. The MoNA has been in the process of gradually phasing out GEMs. 
Since September 2016, it has been mandated that all Syrian children entering 
kindergarten or first grade must be enrolled in Turkish schools, as the decision 
to gradually close down GEMs was made. Since 2016, migrants under 
Temporary Protection Status (TPS) have been eligible to attend Turkish 
schools, including universities. In the academic year 2020–2021, there were 

 
on Administration of Services to Foreigners under the Temporary Protection Regime and the 
Turkish Ministry of Education Circular No:2014/21, 23 September 2014, on Education Services 
for Foreign Nationals. 
437 European Council on Refugees and Exiles (2015). 
438 Art 28 of TPR.  
439 European Council on Refugees and Exiles (2015). 
440 MENCUTEK et al. (2023: 46). 
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1,197,124 schooling-age Syrians, with 768,839 pupils (64.22% of the 
schooling-age Syrian population) enrolled in school441. 
 
Despite the provision of 15 hours of Turkish language instruction in GEMs 
for Syrian students, several Ministry of National Education (MoNE) officials 
and Turkish instructors, previously engaged in teaching Turkish in GEMs, 
have noted challenges hindering the acquisition of the Turkish language, 
predominantly due to the prevailing social environment. It is observed that 
these students predominantly communicate in Arabic both at home and within 
their educational institutions. According to MoNE, GEMs presented a 
significant barrier to the assimilation of Syrian children into Turkish society, 
primarily due to their exclusive focus on Syrian children. Moreover, some 
MoNE officials in Ankara have justified the complete closure of GEMs by 
highlighting that Syrian children attending Turkish Public Schools (TPSs) 
tend to achieve better academic performance compared to their counterparts 
enrolled in Turkish national schools. 
 
In recent times, the issue of refugee access to higher education has gained 
prominence on the global refugee agenda, notably being addressed in the New 
York Declaration for Refugees and Migrants adopted by the United Nations 
General Assembly on September 19, 2016. By acknowledging the 
significance of higher education within the refugee context, the Declaration 
reaffirms the promotion of higher education as one of the commitments 
outlined. 
 
3.2.2a Steps to access education 
 
Syrian children arriving in Turkey can have access to formal education in 
Turkish schools, and, before their closure in 2020, in Temporary Education 
Centers. The enrollment process is governed by the Provincial Education 
Commissions, established under the Provincial Directorates of Education in 
each province. However, procedures may slightly vary depending on the 
locality. Foreign students aspiring to join Turkish schools shall approach the 
Provincial Education Directorate in their respective provinces of residence, as 
it is the responsibility of the Provincial Education Commissions to place 
children in suitable schools and determine the appropriate grade level for 
admission. This determination is typically based on documentation indicating 
the level of education attained in the students’ countries of origin. In cases 
where such documentation is unavailable, grade placement may be decided 
through interviews or the completion of a brief written assessment442. 
 
To secure enrollment in either a Turkish school or, until 2020, in a Temporary 
Education Center, students must be officially registered with Turkish 
authorities and possess either a residence permit (Ikamet), a Temporary 
Protection Identification document, or the Foreigners Identification Card 
(Yabanci Tanitma Belgesi). In instances where an application for a Temporary 
Protection Identification Document has been submitted but the document is 
pending issuance, students may be admitted as “guest” students. 
Subsequently, upon receipt of their identification document, their enrollment 
status will be adjusted accordingly. 
 

 
441 MoNE (2019). 
442 UNHCR (2017). 
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The Pre-Registration Document, which provisionally replaces the temporary 
protection identification document waiting for it to be issued, serves to 
validate the legal presence of the student in Turkey. However, it is important 
to note that completion of pre-registration alone does not automatically grant 
entitlements associated with temporary protection status. Such rights are 
conferred only upon completion of the registration process443. 
 
In order to complete the enrollment process and to allow the Provincial 
Education Commission to place the student in the most appropriate grade, 
parents (or legal representatives) must provide the documentation indicating 
the level of education of the child, such as school report cards. All foreign 
school certificates, university transcripts, degrees, diplomas, or other 
credentials must undergo validation by the Provincial Education Directorate. 
if these documents are utilized for admission to schools or institutions of 
higher education. In case this documentation is not available, the Provincial 
Education Commission will ascertain the appropriate grade placement 
through consultation with the parents444. Additionally, as already mentioned, 
they may conduct oral interviews with the children and organize brief written 
tests to evaluate their proficiency.  
 
Turkish language evaluation tests are the main part of these examinations, 
considering that it is the language of instruction in public schools. Indeed, 
Syrian students shall be able to follow the Turkish curriculum proposed by the 
MoNE. The Turkish education system, as already specified in paragraph 3.1.1 
of this study, allows students to be enrolled in eight years of compulsory 
education (primary and middle school), and four years of high school free of 
charge445.  
 
Those students who have satisfactorily fulfilled the mandatory 8 years of 
primary and middle education are eligible for admission to high schools. 
Hence, their attendance to compulsory education must be demonstrated by 
furnishing the relevant documentation to the Provincial Directorate of 
Education in the registered city, which also validates the certificates acquired 
from temporary education centers, or by passing through the substitutive 
examinations446. The Provincial Directorate of Education evaluates the 
documentation and, if regular, validates it. Upon completion of this 
assessment, eligible children take part in the national examination for high 
school placement (The Merkezi Sınav Central Exam [CE] - Transition Exam 
to Upper Secondary School)447. Once the results of the transition exam are 
communicated, parents or guardians may proceed to enroll their child in the 
designated school corresponding to their placement. 
 
Students who successfully complete public high school years are eligible to 
obtain a diploma. Nonetheless, individuals who have completed their high 
school education at a temporary education center or another institution are 
mandated to undergo an examination referred to as the High School 
Proficiency and Equivalency Examination for International Students 
(YÖLYDS)448. The examination is held on a yearly basis, with scheduled 
sessions organized in designated provinces. In order to be considered eligible 

 
443 Refugee Rights Turkey (2017). 
444 Ibid. 
445 See para. 3.1.1 of this study. 
446 Refugee Rights Turkey (2017). 
447 See para. 3.1.1 of this study 
448 Refugee Rights Turkey (2017). 
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to apply for this examination, individuals must complete their temporary 
protection registration and ensure that their profile on the Foreign Students 
Information Operation System (YÖBİS)449 is regularly updated. 
 
Students interested in studying in Turkish universities must demonstrate their 
ability to pass the foreign students’ examination (YOS), which each university 
conducts. Universities may impose fees for applicants wishing to take the 
YOS examination. Moreover, universities reserve the right to request 
additional documents about the applicant’s prior education. All foreign school 
certificates, records of university achievement, degrees, diplomas, or other 
qualifications must be validated by the Provincial Education Directorate if 
these documents are used to gain access to schools or higher education 
institutions450. 
 
Syrian students seeking a scholarship to pursue studies at Turkish universities 
should submit their applications through the official website of Turkish 
national scholarship system. Considering that obtaining a scholarship program 
requires a very competitive process, and there is no guarantee of receiving an 
award. Additionally, the UN Refugee Agency (UNHCR) provides a limited 
number of scholarships for studying at Turkish universities through the DAFI 
scholarship program451.  
 
Syrian students can also benefit from additional Turkish language training 
within Public Education Centers, which host projects internationally 
funded452. Individuals also have the option to pursue vocational training 
through Public Education Centers, where these courses are offered free of 
charge. However, it should be noted that the presentation of the Temporary 
Protection Identity Card is a mandatory requirement for enrollment in these 
courses. Alternatively, various vocational courses are administered by the 
Turkish Employment Agency (İŞKUR), and inquiries regarding course 
availability can be made at İŞKUR offices located in the registered city453. 
Additionally, several civil society organizations provide complimentary skills 
training, hobby, and vocational courses. 
 
3.2.2b Best practices 
 
In this context, the Turkish government, the Ministry of National Education 
(MoNE) and other international actors set up tools and adopted specific 
measures to facilitate the enrollment of Syrian students in Turkish public 
schools and to enhance the quality of their learning. The following paragraphs 
present some of the best practices in this regard. 
 
The first good practice is to mention is the activation of the EIN Language 
Learning Portal. The global COVID-19 pandemic presented significant 
educational hurdles in 2020. During this crisis, the Education Information 
Network (Eğitim Bilişim Ağı – EBA), traditionally utilized for distance 
learning within the Turkish education framework, has been leveraged to offer 

 
449 This portal has been established by the MoNE in 2014 originally to to keep track of Syrian 
students in Temporary Education Centers. The system has been maintained and updated in 
order to facilitate the electronic education management system. 
450 Refugee Rights Turkey (2017). 
451 See para. 3.1.4 of this study. 
452 E.g.: Turkey Resilience Project in Response to the Syria Crisis (TRP) implemented by 
UNDP and funded by the EU. 
453 Turkish Ministry of Labour and Social Security website. 
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additional assistance to Syrian students454. The activation of the EIN Language 
Learning Portal ensures accessibility of course materials to all students. 
Furthermore, educational videos from EIN TV courses are disseminated on 
the PIKTES455 YouTube institutional page. 
 
In order to face the obstacles of equivalency procedures for school certificates, 
in 2019, the Board of Education in the MoNE introduced a new regulation 
regarding equivalency procedures. This regulation ushered in a novel e-
equivalency module designed to speed up the equivalency process for 
applicants. By allocating appointments based on the chosen province or 
district with lower density, this digital platform aimed to streamline the 
process and eliminate the lengthy queues and waiting periods commonly 
experienced at equivalence centers. 
 
Furthermore, numerous initiatives have been established to offer academic 
assistance to Syrian students. Notably, joint efforts from national authorities 
and civil society organizations set up catch-up programs, tailored for students 
who either missed schooling or experienced temporary interruptions in their 
education. These kinds of programs aim to equip students with proficiency in 
the Turkish language, mathematics, science, and social sciences to facilitate 
their ongoing education. Additionally, students are provided with Arabic and 
English courses, along with a range of elective modules such as fine arts and 
physical education. Moreover, specific attention has been dedicated to 
supporting students who are already enrolled in the Temporary Protection 
System (TPS) but exhibit academic deficiencies. 
 
The presence and support of international organization, such as UNICEF, 
resulted crucial to develop beneficial programs. In September 2020, the 
Ministry of National Education (MoNE), in collaboration with UNICEF, 
initiated the Schooling Adolescents through Vocational Education (SAVE) 
Programme to address the educational discontinuity faced by adolescents aged 
14 to 17456. These individuals, due to various circumstances such as 
engagement in child labor, found themselves unable to pursue further 
education upon completing their basic schooling. The objective of the SAVE 
program is to ensure the enrollment of such adolescents in Vocational 
Education Centers (VECs). By participating in the SAVE program, 
adolescents who previously had to balance familial financial responsibilities 
alongside their education were provided with the opportunity to concurrently 
attend school and work, thus averting the necessity of discontinuing their 
education entirely457. Field teams deployed in 10 VECs across 10 provinces 
undertook home and workplace visits to disseminate information about the 
SAVE program. The Social and Vocational Education Specialists (SVEPs) 
within these teams played a pivotal role in engaging and communicating with 
families during these home visits458. 
 
Within the PIKTES program, summer school classes were made available to 
Syrian children, marking another crucial stride in the integration of Syrian 
students into the Turkish education system as recognized by MoNE officials. 
During the summer of 2019, free summer language courses were provided for 

 
454 Turkeystopscovid website. 
455 See para. 3.1.4 of this study. 
456 UNICEF Turkey (2022). 
457 UNICEF (2023). 
458 Ibid. 
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Syrian children through PIKTES. These courses, totaling 20 hours per week, 
were complemented by Arabic language and counseling sessions. As a 
component of the PIKTES initiative, MoNE enlisted several Turkish language 
teachers and school counselors to facilitate the enhancement of Turkish 
language proficiency among Syrian children. 
 

3.3 Final considerations: Temporary Protection and International 
Refugee Law 

 
The objective of this chapter was to examine the legal framework governing 
the access of Syrian refugees to education in Turkey. To achieve this, it was 
imperative to offer a thorough overview of the relevant Turkish legislation. 
This chapter covers the LFIP and the TPR of Turkey, which implemented a 
geographical reservation to the 1951 Convention and its 1967 Protocol. The 
final section of this chapter will explore the rationale behind Turkey’s reliance 
on the Temporary Protection mechanism to address the gaps left by 
international legal instruments applicable to the country. 
 
Overall, there are two primary circumstances in which the inapplicability of 
the international refugee regime could emerge. Firstly, international refugee 
law does not encompass categories beyond the traditional five grounds of 
persecution expressed in Article 1 of the 1951 Convention (race, religion, 
nationality, membership of a social group, and political opinion), such as 
climate change and environmental disasters. Secondly, host States may find it 
impossible to undertake necessary actions under refugee law due to the 
urgency and complexity of the situation459. This is evident in the case of 
Turkey welcoming a mass influx of migrants from Syria, as examined in this 
study. 
 
The “Temporary Protection” regime emerged as a response to analogous 
circumstances. However, there is no universal understanding of the temporary 
protection regime; rather, it relies on the individual regulations of each state. 
Efforts towards establishing international common standards for “Temporary 
Protection” regimes have been noted since the early 2000s. Two notable 
examples are the EC Directive of 2001 and the UNHCR Guideline for 
Temporary Protection Status Agreements (TPSAs) of 2014. Turkey 
incorporated an international protection regime into the LFIP of 2013, which 
includes a “Temporary protection” regime (Article 91) and adopted the 
principles and procedures of its “Temporary protection” regime in the TPR of 
2014. 
 
Temporary protection aims to promptly address the challenges resulting from 
mass influxes and urgent circumstances. It is intended to be solution-oriented 
and not designed to supplant international refugee law and international 
protection measures460. Rather, it complements international protection. 
Accordingly, a “Temporary protection” regime should encompass the pillars 
of international protection law to the greatest extent possible, with two 
exceptions. The first one is a negative exception, because a “Temporary 
Protection” regime may include certain limitations, particularly concerning 
national security and order, the demographic and economic landscape of the 
host country, and similar factors461. The second exception is a positive one, 

 
459 ZENGINKUZUKU (2021). 
460 Ibid. 
461 Ibid. 
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considering that “Temporary Protection” is expected to bridge gaps in 
international refugee law by broadening the scope of individuals eligible for 
international protection, such as those compelled to flee their home countries 
due to environmental disasters462. 
 
Despite the Turkish Constitution’s adoption of a monist approach regarding 
the protection of fundamental human rights, meaning that international law 
and national law constitute two facets or distinct expressions of a singular 
legal system463, and the precedence of the 1951 Convention in instances of 
gaps or contradictions in domestic law—though such gaps do not currently 
exist—it would be advisable for the LFIP to expressly codify the rights and 
freedoms of refugees. These rights and freedoms should be on par with those 
afforded to nationals, encompassing freedoms from discrimination and 
religion, intellectual property rights, the right to fundamental education, and 
other pertinent regulations, such as exemption from prosecution for unlawful 
entry and the transfer of assets for refugees, as delineated in the 1951 
Convention464. 
 
Within this context, some revisions on international protection and 
“Temporary Protection” could enhance Turkish legislation, aiming at 
alignment with the UNHCR Guideline, the EU Directive, and international 
human rights law. These adaptations include eliminating Turkey’s 
geographical reservation to the 1951 Convention and broadening the spectrum 
of rights and freedoms encompassed within the “Temporary Protection” 
Regulation (TPR) to encompass all dimensions of international protection 
law. Further measures could encompass permitting individual applications for 
pertinent international protection statuses for individuals under “Temporary 
Protection” and establishing naturalization procedures while facilitating 
citizenship applications for those under “Temporary protection”. 
 

 
462 Ibid. 
463 European Commission for Democracy Through Law, Venice Commission (2014). 
464 ZENGINKUZUKU (2021). 
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Conclusions 
 
This study offers a comprehensive exploration of the various international 
legal instruments concerning the human right to education for refugees. It 
delves deeply into these instruments, examining their historical development, 
their underlying principles, and their specific provisions related to refugee 
education. By thoroughly analyzing each instrument within the broader 
framework of international law, this study provided a nuanced understanding 
of the legal landscape surrounding refugee education rights. 
 
Moreover, this research takes the case study of Syrian Refugees in Turkey as 
a focal point for its analysis. By focusing on a specific context, it allows for a 
more in-depth examination of the practical implications and challenges faced 
in implementing these international legal instruments in national legislation. 
Through this case study, the study uncovered the complexities and nuances 
involved in ensuring the right to education for refugees within a specific 
national context. 
 
Furthermore, this study goes beyond merely listing and summarizing 
international legal instruments. It critically evaluated these instruments, 
considering their effectiveness, gaps, and areas for improvement. By 
conducting a comparative analysis of these instruments, it aims to identify 
trends, common themes, and divergent approaches in international law 
regarding refugee education rights. This approach not only enhances the 
understanding of the legal framework but also contributes to the ongoing 
discourse on how to better protect and promote the right to education for 
refugees worldwide. 
 
The inaugural chapter of this study delved into the intricate task of defining 
education, a concept depicted as either a process or a means across a spectrum 
of legal instruments. By analyzing and comparing these instruments, it 
became apparent that education's multifaceted nature allows it to embody 
aspects of both a process and a means. Notably, education emerges as a 
fundamental right, serving as a catalyst for the enjoyment of other rights and 
fostering individuals' integration and advancement within society. 
 
Furthermore, the study explored the overarching aims of education outlined 
in the Convention on the Rights of the Child, which provides a foundational 
framework for understanding the right to education. It examined the normative 
content of the right to education across various legal instruments, utilizing the 
4As scheme as a guiding principle. According to this framework, education 
must be available, accessible, adaptable, and acceptable to all individuals, 
irrespective of their backgrounds or circumstances. 
 
Moreover, the study dedicated considerable attention to the issues of 
discrimination and equality within educational contexts. It scrutinized the 
challenges faced by marginalized groups in accessing quality education and 
explored strategies for enhancing inclusivity and protection within 
educational settings. By addressing these key themes, the study aimed to shed 
light on the complexities surrounding the realization of the right to education 
and to identify avenues for fostering greater equity and justice within 
educational systems. 
 
The second chapter serves as the central component of this study, delving into 
a comprehensive investigation of the human right to education for refugees. 
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Following the extensive groundwork laid in the initial chapter regarding the 
universal essence of the human right to education, the second chapter 
transitions to a more focused examination of its application within the realm 
of refugee rights. It commences by providing a detailed overview of 
international protection law, tracing its development from pivotal documents 
such as the 1951 Convention on the Status of Refugees to contemporary 
frameworks like the 2016 New York Declaration. 
 
Furthermore, this chapter delves into the evolving landscape of international 
migration, dedicating sections to analyzing recent patterns and trends. By 
exploring the shifting dynamics of global migration, the study aims to 
contextualize the challenges and opportunities surrounding the protection and 
fulfillment of refugee education rights. 
 
In addition to its primary focus, the second chapter of this study sheds light 
on the myriad challenges confronting refugees in their quest for education, as 
well as the critical issue of ensuring access to quality education. Furthermore, 
it delves into the nuanced variations in the extent of compulsory education 
provision across different educational levels, ranging from primary to 
secondary and higher education, which directly impacts school enrollment 
rates among refugee populations. 
 
Of particular significance is the study's observation regarding the evolving 
landscape of international legal instruments pertaining to refugee education. 
These instruments are progressively incorporating secondary education as a 
compulsory component, thus elevating its status to that of primary education. 
This shift reflects a growing recognition of the crucial role that secondary 
education plays in the holistic development and empowerment of refugee 
populations. By highlighting this evolution, the study underscores the 
importance of ensuring comprehensive educational opportunities for refugees 
at all levels, thereby facilitating their integration and advancement within host 
communities. 
 
However, various factors that have been presented throughout the second 
Chapter contribute to the barriers to accessing education for Refugees, 
including the treatment of refugees in schools, the quality and affordability of 
education, overcrowded educational institutions, transportation challenges, 
geographical distance, educational discontinuity, curriculum and language 
disparities, and instances of discrimination and bullying. Therefore, it is 
fundamental to address these issues in order to expand educational 
opportunities at all levels, encompassing secondary education and beyond, to 
ensure accessibility and quality education for all refugee children. 
 
The examination of the human right to education for refugees represents a 
nuanced facet that intersects various domains of international law. This study 
endeavors to present this aspect comprehensively, aiming to provide a robust 
foundation for understanding its implementation and integration into national 
legal frameworks. Notably, the final chapter of this study delves into the case 
of Syrian Refugees in Turkey, serving as a compelling illustration of how this 
right is implemented and complemented within a specific national context. 
 
The primary objective of the third chapter is to scrutinize the legal framework 
governing the educational access of Syrian refugees in Turkey. To achieve 
this aim, it is imperative to conduct a thorough analysis of the relevant Turkish 
legislation pertaining to this issue. This section meticulously examines the 
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Law on Foreigners and International Protection (LFIP), which plays a pivotal 
role in filling the gaps existing in Turkish national legislation concerning 
asylum regulation. Furthermore, significant attention is devoted to the regime 
of protection covering Syrian migrans in Turkey, regulated by Temporary 
Protection Regulation (TPR) of Turkey, established under Article 91 of LFIP. 
 
It is essential to emphasize the significance of national legislation in this 
context, particularly considering Turkey's implementation of a geographical 
reservation to the 1951 Convention and its 1967 Protocol. This reservation 
effectively limits the application of these international legal instruments solely 
to individuals fleeing from Europe. As a result, the mass influx of Syrian 
Refugees does not trigger Turkey's international obligations under the 1951 
Convention. The Chapter aims to unravel the intricacies of Turkey's legal 
framework concerning refugee education rights, shedding light on the 
mechanisms in place to address the educational needs of Syrian refugees 
within its borders. 
 
This exploration seeks to shed light on Turkey's approach to managing the 
influx of Syrian refugees and providing them with access to education within 
its borders. Through an in-depth analysis of the legal framework and policy 
considerations, this chapter offered insights into the complexities surrounding 
the education of Syrian refugees in Turkey and the measures taken to address 
the challenges therein. 
 
In this context, revising aspects of international protection and the "Temporary 
Protection" framework within Turkish legislation could bring it into closer 
alignment with guidelines set forth by the UNHCR, the EU Directive, and 
broader principles of international human rights law. These adjustments are 
crucial for ensuring that Turkey's legal framework adequately protects the 
rights of refugees and aligns with international standards. 
 
Firstly, one key revision involves reconsidering Turkey's geographical 
reservation to the 1951 Convention. Eliminating this reservation would 
expand the scope of protection offered to refugees, ensuring that individuals 
from regions outside of Europe are also afforded the rights and safeguards 
outlined in the Convention. 
 
Additionally, broadening the range of rights and freedoms guaranteed under 
the "Temporary Protection" Regulation (TPR) is essential. This expansion 
would ensure that all aspects of international protection law are encompassed 
within the framework, providing comprehensive support and assistance to 
individuals under temporary protection status. 
 
Furthermore, the current system for individuals currently under "Temporary 
Protection." does not allow for individual applications for relevant 
international protection statuses. A reconsideration of this point would enable 
refugees to access appropriate legal mechanisms for seeking protection and 
asylum status tailored to their specific circumstances. 
 
Moreover, establishing clear procedures for naturalization and facilitating 
citizenship applications for individuals under "Temporary Protection" is 
crucial for their long-term integration and stability. By providing pathways to 
citizenship, Turkey can offer refugees a sense of belonging and security, 
promoting their successful integration into society. 
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In summary, these proposed revisions to Turkish legislation aim to enhance 
the protection and rights of refugees, ensuring that the legal framework aligns 
with international standards and principles of human rights, and facilitating 
the integration of Syrian migrants in Turkish society. In this view, Turkey can 
strengthen its commitment to providing effective and comprehensive 
protection for refugees within its borders.  
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