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INTRODUCTION

Deforestation is a pressing global environmental issue.! Approximately 420 million hectares
have been lost worldwide since 1990, affecting every single continent of the world.? The World
Forest Institute (WFI) reports a global loss of 4.1 million hectares in 2022 alone, equivalent to a
deforestation rate of 11 football pitches per minute.® Beyond doubt, this high pace of deforestation,
alongside gradual forest degradation, puts the planet on a severe crisis.*

Consequences extend well beyond the mere reduction of tree cover, impacting the vital roles
that forest ecosystems have on our Earth and our lives. Forests play a crucial role in sustaining
biodiversity and in mitigating the frequency and intensity of extreme weather events.®> They also
provide clean air and water, shelter and security for forest-dependent populations and contribute
globally to generate 86 million of green jobs.® Furthermore, forests play a key role in climate change
mitigation: due to their natural capacity to act as carbon sinks, thereby absorbing and retaining carbon
dioxide from the atmosphere, they help to reduce the emissions of gases into the atmosphere and
prevent the further increase of extreme temperatures.” According to the International Union for
Conservation of Nature (IUCN) around 2.6 billion tonnes of carbon dioxide are absorbed by forests,
equivalent to one-third of the CO2 emissions produced from burning fossil fuels.® If forests are
essential in mitigating climate change, their worsening conditions can become one of the major

drivers of climate crisis. According to estimates by the United Nations (UN), deforestation and forest

1 FAO & UNEP. (2020). The State of the World's Forests 2020. Forests, Biodiversity and people. Retrieved from
https://www.fao.org/documents/card/en/c/ca8642en.

2 Igini, M. (2023). 10 Shocking Statistics About Deforestation. Retrieved from Earth.Org: https:/earth.org/statistics-
deforestation/.

3 World Resources Institute. (2023). Global Forest Review. Retrieved from World Resources Institute:
https://research.wri.org/gfr/global-forest-
review?utm_medium=homepage&utm_source=wriwebsite&utm_campaign=globalforestreview.

4 European Parliament. (2023). Deforestation: causes and how the EU is tackling it. Retrieved from European Parliament
. https://www.europarl.europa.eu/news/en/headlines/society/20221019ST044561/deforestation-causes-and-how-the-eu-
is-tackling-it.

> European Environment Agency. (2023). Forests and Forestry. Retrieved from European Environment Agency:
https://www.eea.europa.eu/en/topics/in-depth/forests-and-
forestry#:~:text=Environmental%20stability%3A%20Forests%20stabilize%20s0il,economies%20and%20create%20em
ployment%20opportunities.

6 European Council. (2023). Deforestation. Retrieved from European Council:
https://www.consilium.europa.eu/en/policies/deforestation/ and UNEP. (2023). Why Do Forests Matter?. Retrieved from
UN Environment Programme: https://www.unep.org/explore-topics/forests/why-do-forests-matter.

TUNEP. (2023). Why Do Forests Matter?. Retrieved from UN Environment Programme: https://www.unep.org/explore-
topics/forests/why-do-forests-matter.

8 JUCN. (2021). Forests and Climate Change. Retrieved from IUCN: https://iucn.org/resources/issues-brief/forests-and-

climate-change.
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degradation contribute to approximately 12-20% of global greenhouse gas emissions, making them
the second most significant driver of climate change after fossil fuels.®

Considering the urgency to address climate change, the state of forests demands significant
attention. Advocating for their restoration has the potential to contribute over one-third of the
necessary climate change mitigation that is to be achieved to meet the goals of the Paris Agreement.©
Therefore, halting deforestation and forest degradation becomes a fundamental cornerstone in the
global strategy of today’s agenda.

In this context, the identification of the causes of deforestation is a crucial step. While timber
logging results to be the main contributing factor to global forest degradation and stands as a major
precursor to deforestation, agriculture expansion is now recognized as the most important cause of
deforestation, accounting for more than 90%-99% in the tropics.!! Indeed, the large-scale and
intensive production of crops, referred to as industrial agriculture, significantly harms forests by
demanding a continuous expansion of farmland to meet the needs of both humans and animals. 2

In this context, the European Union (EU) itself results to be a major contributor to global
deforestation footprint.X® Given its high demand for agricultural and forest commodities, the EU
places itself as a leading importer of deforestation-linked products. ** Just in 2017, the EU was
considered responsible for 16 per cent of the deforestation embodied in international traded
commodities.’® Nowadays indeed, the responsibility for deforestation should not rely just on the
specific countries where it occurs, but rather on all those countries that, due to their substantial
demands, contribute to the trade of commodities that lead to deforestation. Despite the difficulties of
agreeing on a global treaty on forests management, there is an increasingly worldwide awareness of
the urgency to regulate the drivers of deforestation and forest degradation and mitigate their massive

effect on forests.

9 UN. (s.d.). International Day of Forests. Retrieved from UN: https://www.un.org/en/observances/forests-and-trees-day.
10 JUCN. (2021). Forests and Climate Change. Retrieved from IUCN: https://iucn.org/resources/issues-brief/forests-and-
climate-change.

1 Hosonuma, N., Herold, M., De Sy, V., De Fries, R., Brockhaus, M., Verchot, L., ... Romijn, E. (2012). An Assessment
of Deforestation and Forest Degradation Drivers in Developing Countries. Environmental Research Letters ; Butler, R.
(2020). Logging and Timber Harvesting in the Rainforest. Retrieved from WorldRainForests:
https://worldrainforests.com/kids/elementary/502.html ; Wageningen University and Research. (2022). Agriculture
Drives More than 90% Of Tropical Deforestation. Retrieved from Wageningen University & Research:
https://www.wur.nl/en/research-results/research-institutes/environmental-research/show-wenr/agriculture-drives-more-
than-90-of-tropical-deforestation.htm.

12 Natural Resource Defence Council. (2020). Industrial Agriculture 101. Retrieved from Natural Resource Defence
Council: https://www.nrdc.org/stories/industrial-agriculture-101.

13 Cabernard, L., & Pfister, S. (2021). A Highly Resolved MRIO Database for Analysing Environmental Footprints and
Green Economy Progress. Science of the Total Environment.

14 pendrill, F., Persson, U., Godar, J., Kastner, T., Moran, D., Schimdt, S., & Wood, R. (2019). Deforestation displaced:
Trade in forest-risk commaodities and the prospects for a global forest transition. Environment Research Letters.

15 Wedeux, B., & Schulmesiter-Oldenhove, A. (2021). Stepping Up? The Continuing Impact of EU Consumption on
Nature Worldwide'. Retrieved from WWEF: https://www.wwf.eu/?2965416/Stepping-up-The-continuing-impact-of-EU-
consumption-on-nature.
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In this regard, the thesis investigates the position of the EU in addressing deforestation and
assesses its ability to exploit its regulatory power to provoke a meaningful positive impact on a global
scale. This entails focusing on how the EU and its law can contribute to the reduction of deforestation
rates, not only within its own borders but also in third-country territories that often exhibit more
unsustainable practices, resulting in uncontrolled rapid deforestation.

Acting as a noteworthy trading actor and as a primary exporter of high trading standards, the
EU has sought the optimal combination of regulatory instruments — referred as to ‘approach’
throughout the thesis — to more effectively regulate trade associated with deforestation and expand
its demanding environmental standards beyond its borders. In particular, the research focuses on the
EU’s influence on developing countries characterised by inadequate regulatory frameworks on forests
management and agricultural practices. These regions may pose significant challenges to the
implementation of EU law given their poor governmental structures and substantive corruption
levels.'® Hence, demonstrating positive progress in such areas would serve as a crucial evidence of
the worldwide potential impact of EU regulatory activities, given that success in less complex and
more EU-similar areas would be just easier and more achievable.

In the pursuit of establishing an effective regulatory framework to mitigate global deforestation,
the EU launched in 2003 the Forest Law Enforcement Governance and Trade Action Plan, better
known as FLEGT Action Plan,'” a package of measures aimed at addressing timber logging and the
related unsustainable practices.’® The plan consists of two key elements: Voluntary Partnership
Agreements,’® (VPAs), established with producer countries to bilaterally endorse sustainable forest
management and guarantee the legality of exported timber,2° and the regulation (EU) 995/2010,%
better known as the EU Timber Regulation (EUTR), outlining the responsibilities of EU operators to

ensure the placing of legal timber and timber products into the market.?? However, with the recent

16 Kulik, R. M. (2023). Developing country. Retrieved from Britannica Money:
https://www.britannica.com/money/developing-country.
17 European Commission. (2003). COM/2003/0251 final. Communication from the Commission to the Council and the
European Parliament - Forest Law Enforcement, Governance and Trade (FLEGT) - Proposal for an EU Action Plan..
Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52003DC0251.
18 European Commission. (s.d.). EU Rules against Illegal Logging. Retrieved from Environment:
https://environment.ec.europa.eu/topics/forests/deforestation/illegal-logging_en
19 European Union. Voluntary Partnership Agreements on Forest Law Enforcement, Governance and Trade. Retrieved
24 January 2024, from https://eur-lex.europa.eu/EN/legal-content/summary/voluntary-partnership-agreements-on-forest-
law-enforcement-governance-and-trade.html.
20 Overdevest, C., & Zeitlen, J. (2017). Experimentalism in Transnational Forest Governance: Implementing EU Forest
Law Enforcement Governance and Trade (FLEGT) Voluntary Partnership Agreements in Indonesia and Ghana.
Regulation & Governance.
21 European Union. (2010). Regulation (EU) No 995/2010 of the European Parliament and of the Council of 20 October
2010 laying down the obligations of operators who place timber and timber products on the market (Text with EEA
relevance) [2010] 0oJ L 295. Retrieved from https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex%3A32010R0995.
22 European  Commission.  (s.d.). EU Timber Regulation. Retrieved from  Environment
https://environment.ec.europa.eu/topics/forests/deforestation/illegal-logging/eu-timber-regulation_en.
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spreading recognition of industrial agriculture as the primary driver of deforestation, the EU has been
forced to adopt a more comprehensive approach to address this new emerging factor. In June 2023,
the new regulation (EU) 2023/1115,%® better known as the EU Deforestation Regulation (EUDR),
entered into force and substituted the already existing EUTR.?* Through the introduction of the
EUDR, the EU takes a significant stride forward by implementing a regulatory tool designed to
broaden its scope and ensure that all products entering or leaving the market are not associated with
deforestation or forest degradation.?> With this, the existing set of measures foreseen in the FLEGT
Action Plan — hereafter referred to as pre-EUDR approach — underwent a significant change, paving
the way for a new and distinct combination of regulatory tools — hereafter referred to as EUDR
approach — whose effectiveness is yet to be proved.

In this regard, the thesis aims to evaluate how the EU approach has changed and specifically
respond to whether the new EUDR approach represents a potential advancement in reducing
deforestation by encouraging and promoting sustainable practices in third countries. Given the recent
implementation of the EUDR and the unavailability of clear evidence on its actual impact, the results
will be drawn by undertaking a comparison with the implemented pre-EUDR approach and its studied
effects, revealing the extent to which the EU has learned from past experiences and made progress.
In particular, in line with the purpose of thesis to study the EU’s influence on developing countries,
Ghana is chosen as the case study facilitating the thorough exploration of the two components of the
comparative analysis. The choice of the country is driven by multiple factors: aside from being the
first nation to sign a VPA,?® Ghana has faced significant illegal timber activities witnessing
inadequate forest management and non-transparent governmental structures.?” In addition, the

country positions itself among the prominent Western African countries leading in cocoa

23 European Union. (2023). Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023
on the making available on the Union market and the export from the Union of certain commodities and products
associated with deforestation and forest degradation and repealing Regulation (EU) No 995/2010 (Text with EEA
relevance) [2023] 0oJ L 150. Retrieved from https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CEL EX%3A32023R1115.

24 European Commission. (s.d.). Regulation on Deforestation-Free Products. Retrieved from Environment:
https://environment.ec.europa.eu/topics/forests/deforestation/requlation-deforestation-free-products_en.

5 |bidem.

26 European Council. (2010). Council Decision of 16 November 2009 on the signing and conclusion of a voluntary
partnership agreement between the European Community and the Republic of Ghana on forest law enforcement,
governance and trade in timber products into the Community [2010] OJ L 70. Retrieved from https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32010D0151 and Directorate-General for International
Partnerships. (2023). Global Gateway: Ghana and the EU mark a new chapter in the battle against illegal timber trade.
Retrieved from European Commission: https://international-partnerships.ec.europa.eu/news-and-events/news/global-
gateway-ghana-and-eu-mark-new-chapter-battle-against-illegal-timber-trade-2023-09-
28_en#:~:text=1n%20November%202009%2C%20Ghana%20became,they%20made%20in%20the%20Agreement.

27 Boakye, J. (2015). Estimation of Illegal Logging by the Formal Timber Sector in Ghana: Implications for Forest Law
Compliance, Enforcement and EU-Ghana Voluntary Partnership Agreement. The International Forestry Review. and
Hanses, C., Damnyag, L., & Obiri, B. D. (2012). Revisiting Illegal Logging and The Size of the Domestic Timber Market:
The Case of Ghana. International Forestry Review.
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production.?® This underscores its significant role in the cocoa export market, a key forest-risk
commodity (FRC), that serves however as a crucial source of income for the country’s economy.

To undertake this analysis, the thesis draws on the theory of territorial extension — i.e. a
legislative technique employed by the EU to govern transactions with foreign trading partners by
exploiting the existence of a territorial link?® — to evaluate the potential impact of the new EU
changing approach on foreign territories when addressing deforestation. By specifically focusing on
territorial extension indeed, the research aims at offering an original perspective on the effectiveness
of EU regulatory activities in promoting sustainable progress and reducing deforestation unilaterally,
while stressing on its impact in foreign countries. While existing studies have explored the dynamics
behind the global reach of EU law through the theory of territorial extension, scholarship has not yet
examined the recently implemented EU deforestation regulatory framework.* By filling a gap in the
literature, the thesis thus aims to contribute substantially to the discourse on the impact of the new
EUDR.

The work includes three chapters, each contributing significantly to the development of the
research. Chapter 1 introduces the regulatory context and the theoretical framework underpinning
the study. It sheds light on the EU’s regulatory authority on a global scale and the territorial extension
theory that the studied regulations exemplify. This will provide the grounds to explore the EU’s action
addressing deforestation and the rationale to embark on the assessment of the EU changing approach
effectiveness. The methodology employed for the research is then outlined: a comparative analysis
among the pre-EUDR and the EUDR approaches will be at the core of the overall study.

Chapter 2 analyses the pre-EUDR approach and, aligned with the overarching purpose of
assessing the impact of EU law on foreign territories, it delves into the details of the chosen case
study — Ghana. Explaining the peculiarities of this country will allow for a clearer application of the
two studied approaches on a practical context.

Chapter 3 moves to the examination of the second component of the comparative analysis — the
EUDR approach. By analysing the legislative process behind the EUDR’s adoption, it provides
insights into how institutions adopted the new requirements. The new approach is then analysed

through the three identified criteria of the comparative analysis and it is applied to the case of Ghana.

28 Norman, M., & Saunders, J. (2020). Tackling (lllegal) Deforestation in Cocoa Supply Chains: What Impact can Demad-
Side Regulations have? Forest Policy Trade and Finance Initiative.

29 Scott, J. (2014). Extraterritoriality and Territorial Extension in EU Law. The American Journal of Comparative Law.
30 Scott, J. (2014). Extraterritoriality and Territorial Extension in EU Law. The American Journal of Comparative Law;
Scott, J. (2020). Reducing the European Union's Environmental Footprint Through ‘Territorial Extension’. European
University Institute; Scott, J. (2013). Territorial Sovereignty and Territorial Extension in an Inter-Connected World.
Oxford University Press and Duran, G. M., & Scott, J. (2021). Reducing the European Union's Global Deforestation
Footprint Through Trade Regulation. European University Institute.
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Conclusions sum up the findings and stresses on the important observations reached throughout
the analysis: shifting towards a unilateral regulatory approach, without the incorporation of
cooperative and bilateral regulatory instruments, results crucial in compromising, and ultimately,

reducing the positive impact the EU aspires to achieve in addressing global deforestation.
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CHAPTER 1:
REGULATORY CONTEXT AND THEORETICAL FRAMEWORK

1.1 EU REGULATORY POWERS AND TRADING INSTRUMENTS

Over the years, the EU has progressively come to represent a global regulatory force in today’s
scenario and has increasingly exerted influence all overall the world. ‘An influential superpower that
shapes the world in its image’3 gives an idea of the EU’s role in current times and the likely
importance that it will continue to have for a very long time.3? As a matter of fact, global business
environment and international commerce’s dynamics have been significantly formed and determined
by EU’s ability of imposing and diffusing its regulations among EU countries and foreign territories.
The rising global reach of its law indeed continues to position the Union as a ‘global regulatory
hegemon’ capable of steering worldwide trading dynamics.®® Although the primary goal of EU
regulatory activity is to regulate the single market internally, an external dimension of EU’s market
is indeed increasingly assuming relevance and catching greater attention.®* As claimed by the
European Commission (EC) ‘the EU is emerging as a global rule maker, with the single market
framework and the wider EU economic and social model increasingly serving as a reference point in
third countries as well as in global and regional fora’.* This confirms the responsibility and reliance
posed on the EU’s capacity of regulating and using its market dominance to drive fundamental
changes in the global environment. Hence, by enforcing external regulations, the EU defends the
preservation of global public goods and boosts a greater worldwide sustainable development while
consequently increasing the legitimacy of its governance model all over the world.%

The EU has in fact started to be thought not only as a ‘power in trade’ but as a ‘power through
trade’,®’ recognizing that its trading capacity and the related requirements it places on its partners are

essential tools for the application of its laws beyond its borders. As a response to its commitment to

31 Bradford, A. (2020). The Brussels Effect: How the European Union Rules the World. New York: Oxford University
Press.

32 Ibidem.

33 Ibidem.
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market for 21st century Europe. Retrieved from https://op.europa.eu/en/publication-detail/-/publication/c69a4c0d-65fb-
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37 Nicolaidis, K., & Meunier, S. (2005). The European Union as a Conflicted Trade Power. Journal of European Public
Policy.

12


https://op.europa.eu/en/publication-detail/-/publication/c69a4c0d-65fb-46a9-9c1d-a2dbea0faa8f
https://op.europa.eu/en/publication-detail/-/publication/c69a4c0d-65fb-46a9-9c1d-a2dbea0faa8f

spread an ideology of sustainable development and social market economy worldwide, the EU has
indeed made use of several trading instruments to confirm its ‘norms-setting” power across the
globe.® In other words, the EU tries to condition and determine its trade relations to pursue global
challenges to achieve the development of an overall better environment also in those less wealthy
countries that lack the proper standards to undertake this process by themselves. In fact, as higher
standards are more likely to be adopted in wealthier countries, the EU often feels responsible to spread
those standards and improve foreign circumstances through regulating trading dynamics in poorer
and less-advanced areas.

The EU’s well-known and prominent role in regulations has raised interest in proving whether
and to what extent its regulatory influence has contributed to shaping positive advancements and
progress when trade takes place with partners that might fall notably under its desired standards.
Essentially, this chapter aims to outline the basis and theoretical framework that underpin the EU’s
position as a regulatory force, with additional emphasis on its established role in addressing such
sensitive matters. Therefore, after having initially presented the widely perception of the EU’s
regulatory role in the contemporary agenda, highlighting the use of trade as a means to assert its role,
the following lines will delve into an exploration of the primary tools employed by the EU to establish
and sustain this esteemed global reputation. This examination will shed light on the distinctive
features of each regulatory approach used by the Union and will serve to enhance the clarity of the
legislative technique that the studied regulations exemplify.

The selection among the available trading instruments used might result decisive in leaving a
favourable impact on these third countries where peculiar contexts may pose some challenges to the
recognized EU’s regulatory power. Regarding this, treaty-driven and market-driven harmonization
measures represent the two main categories into which the trading instruments the EU has used can
be classified.*® The former relates to multilateral and bilateral agreements, intended as cooperative
instruments based on the dialogue and direct accord with the other partner, while the latter refers to
the wide range of unilateral measures that the EU disposes to spread its own norms without
necessarily requiring a straight agreement with the parties involved. More specifically, unilateralism
refers to the Union’s practice of imposing and setting minimum requirements on its trading partners
to allow them to access the single market as a means to pursue its objectives.

These two categories often need to coexist and be complementary in order to fulfil EU’s

purposes. On one side, the ‘decay of consent’ characterising our days strongly undermines the signing

38 Bradford, A. (2020). The Brussels Effect: How the European Union Rules the World. New York: Oxford University
Press.
39 Ibidem.
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of crucially important agreements since gathering common consensus on the advantages of enforcing
minimum social and environmental standards may result in a time-consuming and challenging
process that ultimately impedes the desired outcomes of cooperative solutions.* In addition, treaties
entail high implementation’s costs and significant enforcement’s efforts, both of which require
effective follow-through and constant oversight.** Hence, in those cases, unilateral measures result to
be easier and more direct for the EU to exert its regulatory power.

On the other side, conditioning EU’s market access through unilateral measures may not be
sufficient in some policy areas that are not purely market-related, such as those addressing highly
salient topics like the migration crises, the freedom of political prisoners or the control of global
energy supplies.* In fact, in such cases, treaty-driven measures offer a necessary alternative to get
deeper participation and greater collaboration among countries beyond the mere conditioning of
market access.

Nevertheless, notwithstanding these instances, the EU has been increasingly using unilateral
actions to achieve its own goals. As a matter of fact, since the market’s size is strictly related and
proportionate to one’s country power,* it can be easily understood that the EU takes advantage of its
internal market’ size to attract numerous countries and several traders. In other words, if a country
highly depends on the exports to the EU, the Union will use its power to impose its rules given the
trading partner’s quasi-necessity of keeping access to the single market while avoiding the difficult
compromises that may arise from signing bilateral agreements. In this way, while establishing a level
playing field through its regulatory agenda, the EU is not only capable of guaranteeing a high level
of competitiveness for its domestic market players but rather of also spreading its own social or
economic preferences throughout the world.**

In details, the phenomenon of the EU deriving power from its market size is often referred as
Brussels effect, that despite not being the only way the EU exerts unilateral influence, is a noteworthy
and discussed phenomenon of the Union’s strength.*® More specifically, the term ‘Brussels effect’

captures the phenomenon of EU’s regulations transmission to market participants by doing nothing

40 Krish, N. (2014). The Decay of Consent: International Law in an Age of Global Public Goods. American Journal of
International Law.
41 Bradford, A. (2020). The Brussels Effect: How the European Union Rules the World. New York: Oxford University
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44 Bradford, A. (2020). The Brussels Effect: How the European Union Rules the World. New York: Oxford University
Press and Henn, E. V. (2021). Protecting forests or saving trees? The EU's regulatory approach to global deforestation.
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more than regulating its own internal market while leveraging on its dominance and attractiveness to
influence its traders’ behaviour.*® Other unilateral legislative techniques are also recognized as
alternative ways for the EU to more directly apply its regulations abroad, namely extraterritoriality
and territorial extension. In this regard, given the objectives of this thesis, territorial extension will be

specifically analysed.

1.1.1 Territorial Extension Theory

As already mentioned, in today’s highly globalized and interdependent world, the laws and
regulations of state and non-state actors naturally came to extend their reach beyond their own
territories. As a matter of fact, the traditional demarcation between sovereignty, state and territory
has become increasingly blurred due to the growing interconnectedness and globalization among
nations and states.*’ As a consequence, the concept of ‘territorial supremacy’, or territorial
sovereignty, described by Opennheim as a state’s ability to exercise authority over individuals and
objects within its borders,*® has been challenged by recent dynamics that continuously witness the
expansion of regulations stretching beyond national borders and into foreign regions. In this complex
landscape, legislative practices like extraterritoriality and territorial extension have played a
significant role in shaping how entities such as the EU has exerted their regulatory influence
worldwide. We need to distinguish territorial extension from the other unilateral practice of
extraterritoriality.

Despite being exceptionally uncommon, extraterritoriality represents the approach of imposing
obligations on individuals who do not have a relevant territorial connection with the regulating state.*
In other words, by sticking to the definition given by Scott, extraterritoriality is ‘the application of a
measure triggered by something other than a territorial connection with the regulating state’.>® As an
example, the EU has utilized extraterritorial application notably during the years of the financial
crisis, resorting to non-territorial connection to trigger the enforcement of its law. °! In this regard,
the EU has employed this approach to encompass the foreign branches of companies established

within the EU and reach the employees of such subsidiaries.>> Since EU provisions foresee the

46 1bidem.
47 Scott, J. (2013). Territorial Sovereignty and Territorial Extension in an Inter-Connected World. Oxford University
Press.
48 Jennings, R., & Watts, A. (2008). Oppenheim's International Law. Oxford University Press.
49 Scott, J. (2014). Extraterritoriality and Territorial Extension in EU Law. The American Journal of Comparative Law.
50 |bidem.
51 Scott, J. (2014). The New EU 'Extraterritoriality’. Common Market Law Review.
52 Scott, J. (2019). The Global Reach of EU Law: The Extraterritorial Reach of EU Law. In M. Cremona, & J. Scott, EU
Law Beyond Borders. Oxford University Press.
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remuneration of bankers at a ‘group, parent, company or subsidiary levels’ and include institutions
located in offshore financial hubs, it results that the EU manages to apply its law to the staff employed
in subsidiaries of EU-headquartered banks and investment firms, despite not being related by a direct
territorial connection.>® Hence, this type of unilateral measure demonstrates the EU’s willingness and
determination in exerting its influence far beyond its traditional boundaries, making it a notable and
far-reaching approach in the realm of international regulation.

While extraterritoriality aims to regulate actions occurring outside a state’s territory, the
concept of ‘territorial extension’ comes into play when a state’s law is applied based on a territorial
trigger that originates within the regulating state’s borders.>* In simple terms, the application of the
law hinges on a territorial connection — the importation of goods into the EU’s territory — but EU’s
regulatory actions and application are influenced by the conduct — production processes — and the
circumstances — legal framework — taking place abroad.>® This territorial extension theory allows the
EU to regulate ‘activities that occur abroad but that also have negative impacts upon the EU or upon
globally shared resources’.%® In other terms, conducts or practices abroad, which do not align with the
EU’s objectives and ideologies, become the grounds for territorial jurisdiction with the aim of
encouraging or inducing behavioural and legal changes in third countries.®’

Moreover, through territorial extension, diverse spheres of regulatory intervention are
established. This extension of regulatory influence from the EU can encompass various levels,
ranging from individual transaction and firms levels to entire countries or even have global
implications.>® In essence, the EU’s regulatory reach can span across different scales and dimensions,
allowing it to address a wide array of issues and entities with its ambit,

Finally, a debate has arisen regarding the compatibility of the territorial extension approach
with the rules of the World Trade Organization (WTO) and its acceptance within international trade
law. Several complaints have been lodged, arguing that this protectionist approach is considered
counterproductive for less developed countries.®® Chimini expresses himself on territorial extension’s

measures related to environmental issues as being, ‘unilateral trade sanctions that tend to weaken the
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support for environmental protection within the poor worlds as the objective of environmental
protection comes to be associated with the hegemonic objectives of the developed world”.® Although
many scholars criticize the ‘hegemonic’ character of EU practices, some others confirm that there are
several other reasons behind attempting to influence behaviour abroad, including assuming

responsibility for the well-known negative impacts of EU consumption.®

1.2 DEFORESTATION AND THE EU’S ACTION

In the current scenario, tackling climate change and striving from improved sustainable
development have become paramount priorities for global actors. As part of the complex and wide
effort to stop, or at least, slow down environment’s destruction, the substantial threats faced by the
world’s forests are increasingly acknowledged as one of the most significant sustainability
challenges.®? Despite the growing awareness of the crucial role forests play in our environments, the
lack of international treaties on forests and the incapacity of current international environment law of
addressing deforestation’s main causes have further fed the phenomenon.® Industrial agriculture and
timber logging have indeed been recognized as the main direct causes of deforestation and forest
degradation, which do lack of appropriate regulations to properly reduce their impact on forests.®* As
a matter of fact, existing policies and solutions have proven elusive in halting or adequately reducing
the phenomenon, leading it to continue at ‘alarming rates’.®® According to Food and Agriculture
Organization (FAQO) and United Nations Environment Programme (UNEP) estimates indeed, the
worldwide forest area experienced a decline of 178 million hectares between 1990 and 2020, with
some regions being more impacted than others. In response to this pressing concern, international
stakeholders have been urged to propose diverse solutions to address deforestation and forest
degradation. While multilateral environmental agreements are deemed the most effective approach

80 Chimini, B. (2000). WTO and Environment: The Shrimp-Turtle and EC-Hormones Cases'. Economic and Political
Weekly.
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to tackle this issue,®” other policies and instruments have emerged as essential and necessary elements
in the battle against forest losses.

Within this context, addressing environmental challenges undoubtedly holds a pivotal position
in EU’s agenda and, consequently, the fight against deforestation and forest degradation. As
examined in the preceding section, the magnitude of the EU’s regulatory power together with the
array of tools at its disposal, can indeed serve as a vital determinant in guiding global efforts towards
improved forests’ treatment. When skilfully directed and efficiently harnessed, the EU has potential
to utilize its influence to foster a worldwide environment that currently lacks comprehensive
agreements aimed at curbing such phenomenon. Therefore, the objective of this section is to relate
the regulatory framework previously outlined to a specific facet of sustainability concerns, analysing
how the EU has employed its resources to drive progresses in addressing the critical matter of forests.

Beside tackling climate change through various directives and measures on sustainability for
the achievement of circular economy and corporate social and environmental responsibility,®® the EC
has in fact emphasized its commitment to intensify its efforts to combat deforestation as a crucial
aspect of its European Green Deal. % Notably, the EU has been actively acting in forests restoration
to offset the well-known negative impacts its consumption patterns are continuously causing on forest
degradation. As revealed by certain studies carried out by the Commission indeed, the EU acts as a
‘net importer of environmental impacts’ and that the average consumption of an EU citizen is ‘outside
the safe operating space for humanity’.”® According to estimates on regions’ ecological footprint from
the Global Environmental Footprint Network, it is calculated that sustaining current global
consumption patterns would necessitate nearly 1.7 planets, while it would require approximately 3
planets if to sustain Western Europe’s consumptions.’® In fact, the EU results to be one of the main
importer and consumer of timber as well as of forest-risk commaodities, contributing with its trade
and its needs’ satisfaction to externalize enormous environmental pressures.’? As a matter of fact,

forests’ enhancements within the EU’s domestic territory should not mislead us thinking that global
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sustainability levels are rising, as these improvements are often counterbalanced by further
degradation elsewhere.”

Having recognized its complicity in contributing to forest degradation through its import-driven
consumption patterns, the EU have recurred to the use of its trading instruments as means of exerting
regulatory influence to respond to this moral duty of adjusting its wrongdoing and promoting

sustainability also in those territories affected by its consumption.’™

1.2.1 EU’s Regulatory Framework on Forests

Having established the necessity to modify its demand-driven contribution to global
deforestation, the EU has proceeded with the adoption of several and varied instruments to exert its
regulatory influence on such issue.

In May 2003, in response to the growing awareness of the effects of illegal logging caused by
timber demand on deforestation, the European Commission published the Forest Law Enforcement,
Governance and Trade Action Plan.” This represents a comprehensive package of measures that aim
at targeting both supply and demand sides, with the goal of guiding both importers and exporters
towards reducing the trade of one of the two main underlying causes of deforestation, namely timber
logging.” More specifically, this initiative was designed to prevent illegal harvested timber from
entering the EU market by aiming at steering as well illegal activities abroad given their significant
consequences on third countries.”’

On one side, one of the two cornerstones of the Plan is the establishment of Voluntary
Partnership Agreements with timber producing and exporting countries through bilateral agreements.
Falling under the category of cooperative instruments, this regulatory technique seeks to directly
engage with the trading partner, leveraging the partner’s voluntary agreement due to the recognized
advantages of the arrangement. Consequently, in contrast to unilateral techniques, this approach
requires a more proactive choice and willingness for change from both parties involved. In this
specific case, developing country timber exporters are the main target of such instrument, with the

aim of ensuring the ‘legality’ of the timber and timber products exported to the EU, and, at the same
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time, of advancing sustainable and inclusive forest governance in the exporting state.”® Whenever a
country voluntary decides to participate in this agreement, it must establish a verification system to
confirm the legality of its timber exports.”® This process involves multi stakeholders, including
perspectives from civil society and participation from private businesses.®’ The ultimate goal is to
create a clear definition of what constitutes ‘legal’ timber, that once considered sufficiently robust,
allows a country to become eligible to obtain a FLEGT license.?* This enables exporters and
producers of the exporting country to be granted with improved access to the EU market once the
agreed ‘legality’ standards are met.82 VPAs also create joint committees responsible for overseeing
the implementation of these timber legality assurance and licensing schemes, as several challenges
and potential corruptions may arise during the process.®® Moreover, these VPAs sought to ensure a
steady commitment to assist the partner country in their endeavours to implement necessary changes
that also seek to develop better local regulatory framework and more efficient forests governance.?

However, despite increasing awareness on forests problems and related-timber production,
VPAs also entail numerous difficulties as some countries’ local structures might result unsuitable to
undertake these changes even though the agreements result to be tailor-made on a national and local
idea of legality.® In fact, despite VPAs have been concluded with several countries, only Indonesia
had reached the step of issuing export licensing schemes and started exporting FLEGT licenced
timber in 2016.
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The other component of the FLEGT framework is the EU Timber Regulation that, entered into
force in 2013, aimed at addressing the demand side of the timber product trade.®” Specifically, under
this regulation, all operators who place timber products to the European market for the first time are
required to demonstrate ‘due diligence’ that these were not illegally harvested in their country of
origin.28 EU importers are thus in charge of minimizing the risk of illegality in timber importation
and of applying sanctions if needed.®® The due diligence process carried out by importers involves
gathering information about the timber's origin, verifying the legal status of the logging operations,
and ensuring that all necessary documents and permits are in place. As a matter of fact, EUTR enters
in those category of unilateral measures which aim at conditioning the market’s access based on a
territorial link — imports of timber and timber products — based on conducts taking place abroad —
legal or illegal harvesting of timber eventually contributing to a shared public good, named
deforestation.

These instruments are therefore two different regulatory tools that result complementary in
serving to EU’s purpose of reducing deforestation and are meant to reinforce each other. In fact, it is
important to stress that every timber product originating from countries that have successfully
established a FLEGT license are automatically considered compliant with the requirements of the
EUTR such that companies won’t be required to conduct further due diligence checks.?® On one hand,
this incentivizes third countries to sign VPAs: as EUTR poses obstacles to the unrestricted circulation
of illegal timber within the EU market, countries are pushed to sign VPAs and obtain FLEGT licences
to secure themselves access to the EU market demonstrating that their exports meet the necessary
legal and sustainability standards.®* On the other hand, EU importers can reduce the risk of illegal
sourcing by opting for certified forest and chain of custody certified products.®? Nevertheless, the
connection among these two trading instruments does not guarantee the complete legality throughout
the entire timber supply chain, as instances of illegality can still be found at any stage of the supply

chain, even after the initial forest certification is obtained.*®
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Therefore, both instruments are meant to serve as the primary means through which the EU has
exercised its regulatory authority to address deforestation in regions where it poses a significant threat
to the environment. However, as it will be contended in the next section, such effort might not be
enough to tackle all the contributing factors and drivers of deforestation and that additional regulatory

activity is needed on halting the phenomenon.

1.3 1S THE EU NEW APPROACH MOVING TOWARDS GREATER
SUSTAINABILITY IN THIRD COUNTRIES?

Over the last two decades, the EU regulatory framework has demonstrated certain shortcomings
in its scope. While the FLEGT Action Plan initially focused on combating illegal logging and related
trade, it has been soon realized that the issue of deforestation extended far beyond these activities.**
It became increasingly evident that the EU’s role as a major importer of agricultural products linked
to unsustainable forest conversion contributed significantly to the global deforestation problem.%
From 2005 to 2013, around 62% of the world’s forests decline occurred because of the expansion of
agricultural and pasture areas, which has a more significant effect compared to illegal logging.®® This
indicates that the emphasis on merely addressing timber illegality and its harvesting should be shifted
towards the research of a proper approach that ensures the long-term sustainability forests.®” Hence,
the purpose of this section is to acknowledge the constraints and limitations embedded in the
previously employed approach and to start discussing the essential shift that the EU needs to
undertake to face the newly identified issues. In fact, amidst this increasing awareness, this final part
of the chapter will introduce the methodology I intend to use for assessing the degree to which the
EU’s endeavours are truly progressing towards the promotion of sustainability within such contexts.

Recognizing the causal connection between agricultural expansion and global deforestation,
driven by international trade in agricultural commodities, the EU has sought to adopt a more holistic
and comprehensive approach to address the impact of its consumption on third countries.*® In this

regard, the European Parliament (EP) and the Council of the European Union adopted a new
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Trade in forest-risk commodities and the prospects for a global forest transition. Environment Research Letters.
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regulation on deforestation free-products on 19 April and 16 May 2023 respectively.* This
regulation, known as the EU Deforestation Regulation, replaces the existing EUTR within the EU
regulatory framework on forests, introducing binding legislation on importers in order to regulate the
demand for those agricultural commodities associated with deforestation.!® Like EUTR, EUDR
serves as a unilateral measure employed by the EU to extend its jurisdiction to territories with which
it has a territorial link, where the application of the law is affected by practices originating in other
countries.

Besides widening the scope of covered products, the new regulation represents a significant
step in EU’s leap towards sustainability. In fact, although addressing illegal logging is crucial for
forest management and human rights, it should be acknowledged that focusing solely on legality does
not necessarily ensure sustainability. The former regulatory activities, focused on illegal logging, may
fall short of guaranteeing long-term environmental sustainability by addressing neither the
sustainability of supply chains of timber products nor of agricultural products.!®® In this regard, unlike
the previous EUTR, the new EUDR outlined certain requirements aiming at prioritizing sustainability
matters, rather than just checking whether or not the production was lawful according to the country
of origin’s system.%

Additionally, it is important to highlight that this significant advancement in the EU regulatory
framework has challenged the existing balance of the FLEGT Action Plan. The recent introduction
of EUDR has brought several uncertainties for those countries that have entered into VPAsS.
Previously, having a FLEGT license guaranteed trading partners easier access to the EU market by
bypassing the checks required by EUTR. In contrast, the new regulation does not include any
provision for FLEGT licenses to meet the criteria of being ‘deforestation-free’ or ‘degradation-
free’.1% Thus, the future of those cooperative instruments is now being challenged, as well as their
focus on supply side’s activities as a means to support partner countries in achieving greater
sustainability. In other words, if on one side this new unilateral legislation represents a cornerstone

in the EU’s regulatory framework to enhance sustainability by encompassing a wider range of
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products, it also risks undermining the positive outcomes and equilibrium achieved with the previous
system.

In light of these developments, this thesis seeks to explore the potential impact of the new
EUDR approach on promoting sustainability in third countries. By conducting a comparative analysis
with the previous implemented approach, the thesis aims to shed light on the potential impact of the
changing and evolving EU regulations on enhancing sustainability efforts in those regions most

affected by deforestation.

1.3.1 Methodology: Comparative Analysis

The recent developments in the EU regulatory framework signify substantial progress in the
EU’s endeavours to regulate and reduce its role in curbing deforestation, while, at the same time, to
use its trading regulatory powers to combat forests issue beyond its borders. Nevertheless, given the
recent coming into force of the new EUDR and the time needed for its complete implementation, it
becomes difficult to determine the effectiveness of this approach and to study whether the EU is truly
moving towards promoting global sustainability. In other words, it will take time for this regulatory
measure to be fully integrated and enforced among Member States (MS), and even more years to
observe its actual effects in the trading partners’ territories.

In this regard, the thesis aims to investigate the potential effectiveness of this new approach to
the promotion of sustainability in third countries by comparing it with the outcomes and performance
of the previous approach. In particular, the research will focus around three main criteria to compare
the pre-EUDR approach, intended as the package of measures including VPAs and EUTR, with the
new EUDR approach and its implications. To conduct such comparison, the selection of the three
specific criteria will serve to establish common parameters for shaping the study around essential
concepts useful to address the research question. In particular, the comparative analysis will primarily
focus on the relationship between the repealed law, the EUTR, and the new one, the EUDR, by still
considering how this transition relates to the complementary cooperative instruments that address the

supply side of the issue.

1.3.1.1 Enforcement and Implementation

The first criterion pertains to the enforcement and implementation of the laws. To begin with,
implementation refers to the practical application of the pieces of legislation enacted by the EU, with
Member States playing as major actors in ensuring the proper functioning of these implementation

processes. A fundamental starting point of successful implementation is the clear articulation and
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statement of rules that need to clearly direct regulated actors towards adopting the right behaviours
to achieve compliance. As a response to EU regulations or multilateral agreements, MS must indeed
take measures to fully integrate new legislative components into their national legal frameworks,
often recurring to supplementary activities and technical expertise to enhance outcomes.'%
Furthermore, it is crucial to emphasize that maintaining uniformity of regulations across EU
territories is of paramount importance in MS’ implementation endeavours. In fact, this consistency
holds significant potential in bolstering the credibility and robustness of EU regulations, even in those
foreign countries that are indirectly affected by these laws through trading dynamics.

To enhance the efficacy of implementation, the concept of enforcement becomes relevant.
Indeed, as claimed by Abraham Lincoln, ‘law without enforcement is just good advice’.1% In details,
enforcement pertains to a set of measures taken by competent bodies to make sure that individuals
that do not comply with the law are returned to compliance through punitive measures.® In fact,
effective enforcement necessitates the presence of appropriate penalties for non-compliance,
compelling addresses to take substantial steps to adhere to specific regulations.’®” According to the
instrumental perspective on compliance theories, it is argued that individuals are more likely to abide
by a given regulation when, acting rationally to maximize their utility, the benefits of compliance
outweigh the costs of sanctions.® Instead, the normative perspective suggests that individuals
comply with laws when they perceive them as just and legitimate due to their personal values, leading
to an internal moral obligation to obey.!® Regarding this, it is indeed crucially important that
enforcing authorities are viewed as legitimate in executing their tasks, as this perception encourages

compliance with the content of the rules.!*® Moreover, participative decision-making processes can

104 Global Water Partnership. (n.d.). Implementation and Enforcement . Retrieved from Global Water Partnership:
https://www.gwp.org/en/learn/iwrm-toolbox/The-Enabling-Environment/L egal-Framework/Implementation-and-
Enforcement/.
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further enhance the legitimacy of enforcing authorities’ actions, garnering more acceptance and
seriousness from those subject to enforcement.

Hence, delving into enforcement and implementation details sheds light on the robustness of
expanding law beyond borders’ effectiveness. Without proper and uniform implementation, along
with respected and legitimate enforcement mechanisms, there is little hope for the EU to exert
significant influence on third countries and, consequently, improve sustainability in third countries.
Specifically, it is of particular interest to investigate how MS have managed to establish clear
guidelines for operators and traders, and whether they have achieved uniformity in implementation
through competent bodies with enhanced expertise. Moreover, whether effective enforcement
measures have instilled a sense of credibility and seriousness among those subject to enforcement,
including those trading partners who must adhere and adopt to EU regulations, also becomes relevant.
Thus, analysing the details of the two regulations’ implementation and enforcement mechanisms
allow to assess how the new approach has addressed any deficiencies or shortcomings, and whether

it has retained effective mechanisms inherited from the previous approach.

1.3.1.2 Traceability Requirements and Transparency Issues

The second criterion relates to examine the traceability requirements and transparency issues
found in the two approaches. To start off, traceability has been defined as the “ability to track a product
batch and its history through the whole, or part, of a production chain from harvest through transport,
storage, processing, distribution and sales (...) or internally in one of the steps in the chain for
example the production step (...).}*! This entails the EU’s ability to trace the entire process of a
particular product of interest from its initial production stage to its entry into the EU market. As a
consequence, it can be understood that the precision of traceability requirements outlined in
regulations and agreements directly increase the potential to enhance understanding of a thorough
product’s lifecycle, while linking them more easily to their respective manufacturers or importers.!'?
Reasonably, traceability is related to transparency, meaning that a more detailed and functional
tracking system guarantees a more transparent and clear flow of information among involved parties.
Demanding more comprehensive information helps reduce the risks of corruption and dishonesty, as

it necessitates the transparent demonstration of resource management and production processes.!*3

111 Moe, T. (1998). Perspectives on traceability in food manufacture. Trends in Food Science & Technology.
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Within the framework of deforestation and importation of products from developing countries, an
effective tracing system can become pivotal in encouraging foreign traders to adjust their methods to
align with EU regulations, should they wish to continue accessing the EU market. Consequently,
traceability requirements can compel exporters to steer their practices to maintain trade with the EU
and provide requested information to importers.

Furthermore, this criterion becomes crucial in evaluating the extent to which the EU has
increased its awareness of the specific context and circumstances of its trading partner together with
the consequent implications. As a matter of fact, demanding more precise information about the
conduct of trading partners in foreign countries could serve as a tool to guide EU’s actions abroad.
Acknowledging the peculiarities of external contexts might steer EU’s efforts to better shape the
implementation of its rules and guidelines and account for the conditions under which traders operate.

Therefore, after analysing the foundational components of implementation and enforcement
systems, this second criterion seeks to delve into the intricacies of the two examined methods. In fact,
while investigating the strategies designed to reduce deforestation in foreign countries, the analysis
of the level of traceability requirements for traded goods offers insights into the responsive behaviours
of foreign traders in relation to the tracing requirements imposed by EU operators. In addition, the
EU’s ability to gain a deeper understanding of the contexts in which it trades provides valuable
perspectives for better exerting its influence in more transparent environments, thus, increasing its

potential in promoting sustainability abroad.

1.3.1.3 Territorial Extension Level

The third criterion focuses finally on the level of territorial extension. As mentioned, EU
regulations like the EUDR and EUTR can have an impact beyond EU’s borders by encompassing
varied spheres of regulation. In other terms, depending on the level of the law’s territorial expansion,
the regulatory scope defined by these measures will involve a more or less broad realm.** In fact, the
EU employs the strategy of territorial extension to induce various forms of legal or behavioural
change.!*®

According to Scott, four main spheres of regulatory intervention can be identified.!® Firstly,
the minimum level corresponds to ‘transaction’ level whereby ‘the EU regulator is required to take

into account conduct or circumstances taking place or prevailing outside the EU in so far as these

114 Seott, J. (2013). Territorial Sovereignty and Territorial Extension in an Inter-Connected World. Oxford University
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116 |bidem.
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pertain to a specific transaction’.!'” For instance, in assessing whether a product might enter or not in
the EU market, the EU regulator is obliged to take into account the production processes of just that
transaction, therefore by looking at how the product has been harvested. From this minimal level of
regulatory sphere governing individual transactions, the EU uses territorial extension’s practice to
achieve ‘higher level territorial extension’, by reaching firm, country or even globe level 18 In fact,
this legislative measure is used from influencing the operation and management of firms to enhance
their performance, to allowing market access for a country or to disseminating its values and norms
on a global scale.!*® It can be also argued that the EU frequently creates incentives for compliance to
be attained at a more elevated level.*?° As a matter of fact, firm or countrywide compliance will be
regarded by the EU through reducing the strictness of its regulatory requirements and guaranteeing
more flexibility into the criteria that a third country needs to fulfil,*?! therefore triggering bigger
spheres of regulations.

Asserting its role as a ‘norm catalyst’ is also an objective pursued through territorial extension
practice, with the objective of using EU rules to alter the legal framework of third countries. 1?2
Moreover, it can also prompt the effective enforcement and implementation of existing foreign
country’s norms and encourage the signing of international agreements and treaties on urgent
issues.'?® All these actions collectively offer insights into how EU laws” influence in foreign contexts
can shape the dynamics of the international arena.

Hence, in the context under examination, it is intriguing to observe how the EU has effectively
wielded its regulatory influence over varying degrees of territorial expansion in developing countries,
providing valuable insights into the actual effects of this legislative measure. Certainly, when a
regulation is capable of expanding its scope at a ‘country’ level rather than at ‘transaction’ level,
different conclusions can be drawn. Indeed, finding that EU laws and signed agreements influences
an overall country rather than just a single transaction, can say a lot about the significance of EU’s
regulatory powers. Moreover, exploring the realm of regulation brought about by territorial extension
can also reveal the degree to which the EU can influence actions that may have only a weak or indirect

territorial connection with the EU,'?* witnessing its substantial regulatory authority over traders.

17 Ibidem.
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Thus, this last criterion completes the analysis and adds further insights on the two approaches’

impact on the countries concerned.
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CHAPTER 2:
AN ASSESSMENT OF THE EU PRE-EUDR APPROACH

With the purpose of assessing the potential impact that the recent EUDR approach has on the
promotion of sustainability in EU’s trading partners, this chapter intends to conduct a comprehensive
analysis of the pre-EUDR approach. After having examined the EU’s strategy to address
deforestation, wherein a combination of trade instruments contributed to the objective of managing
one of the two key causes — the timber market and its trading dynamics —, the chapter 2 will proceed
to delve into the legal aspects of the enacted regulatory measures. In addition, to understand the EU’s
impact on third countries, the regulatory and legislative obligations of the pre-EUDR approach will
be pragmatically applied to a specific context in order to gain more tangible conclusions regarding
the potential and the eventual difficulties of such approach.

Specifically, the selection of the country will be taken in line with the research’s purpose of
focusing on the so called ‘developing countries’ since they present unique circumstances that deserve
particular attention. As defined by Britannica, a developing country is characterised by lower average
standards of living and smaller economies.*?® Furthermore, it is widely recognized that those countries
tend to have higher levels of corruption and less functional governments, which adversely affect their
overall economic and territorial well-being.*?® In light of this, the analysis aims to study how the EU
is capable of exerting its influence through regulatory activities when dealing with such diverse and
peculiar contexts. Trading with these countries poses various challenges and difficulties, making it
essential to delve into the details of trade dynamics. Therefore, despite the complexities involved in
studying these unique countries in depth and acquiring detailed information, focusing on how the EU
extends its influence even in such remote contexts can offer valuable insights into extensive global
regulatory influence wielded by the EU. In essence, the inclusion of these countries in the analysis
serves as evidence of the EU’s ability to reach such diverse environments. This, in turn, may suggest
that if positive outcomes can be achieved in these countries, attaining success in ‘simpler’ and more
similar contexts can only be easier.

To do so, after section 1 will outline the rationale behind the choice of the case study used, the
subsequent section 2 will continue with the investigation of the pre-EUDR approach, constituting the
first component of the overall comparative analysis of the thesis. The valuable insights gained

throughout the overall discussion of chapter 2 will lay the groundwork for the following chapter,

125 Kulik, R. M. (2023). Developing country. Retrieved from Britannica Money:
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126 hidem.
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where the focus will shift towards assessing the second element under study: the newly discussed
EUDR approach.

2.1 AFRICA’S FORESTS AND TRADE WITH THE EU: THE CASE
OF GHANA

Undoubtedly, the continent of Africa represents an extremely interesting case to be studied for
the purpose of the thesis. Firstly, the overall continent is facing a troubling trend of escalating
deforestation and forest degradation, experiencing the highest annual rate of deforestation with a loss
of 3.9 million hectares per year.'?” As a matter of fact, while deforestation has decreased worldwide
in recent years, Africa has witnessed a continuous rise in the loss of forest area since 1990, risking to
weakening the continent’s ecosystem to face climate change.'?® Should this trend persist, it will not
only result in significant harm to the continent’s health and economy but also exacerbate the global
issue of climate change. In fact, the decline of forests, often referred as the ‘lungs of the world’, will
significantly reduce nature’s ability to mitigate global warming.'?® Consequently, deforestation in
Africa should serve as a decisive warning, demanding international attention and calling for urgent
action from global actors to address this pressing issue.

In light of this, it is interesting to look at how the EU has attempted to play its role as influential
regulatory power in slowing down the process of deforestation, also given the numerous relationships
and trade agreements it has with Africa. Recognizing the challenges posed by inadequate forest
management and protection policies of the foreign continent, the EU has taken a crucial role in
shaping its trade interactions as a means of extending its influence. Nevertheless, the real impacts of
such actions on local territories must be thoroughly studied and not assumed without proper
investigation. In this regard, discussing the entire content of Africa as a whole can be quite vague and
extremely reductive, as each single country possesses specific and unique characteristics. Hence,
rather than attempting to generalize about Africa, the focus will be on one specific case study, namely
Ghana. The selection of Ghana as the case study is motivated by several reasons, as it encompasses

various aspects that the thesis aims to explore.

127 UN. (2022). Countering forest loss in Africa through anti-corruption mechanisms. Retrieved from United Nations:
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First of all, in line with the studied new piece of legislation, it is essential to highlight how the
EUDR’s efforts to eliminate deforestation from forest-risk commodities might significantly impact
Ghana’s economy and environment. Being cocoa included as one of the six FRC targeted by the
EUDR and placing Ghana among those Western African countries that largely dominate the
production of cocoa, significant adjustments were required to meet the newly introduced regulatory
framework.**® In particular, the country, which stands as the world’s second-largest cocoa producer,

accounting for an average of over 800,000 tons of cocoa beans per year,'®

has always been
particularly attentive towards its cocoa crops. Cocoa productions have indeed represented one of the
major sources of income for smallholders guaranteeing a consistent revenue through domestic
markets and exportations abroad.*

However, the pursuit of primacy in the cocoa industry through extensive growth has come at a
cost. Data reveals that Ghana and Ivory Coast, the two main cocoa producers, have experienced a
loss of nearly one-third of their forested areas in the past few decades to accommodate cocoa crops.t®
As a matter of fact, while globally deforestation is driven by soy, timber, palm oil and livestock, the
erosion of African forests is mainly attributed to cocoa production, with a huge proportion taking
place in West Africa.’** This is due to the relationship between increasing demand for cocoa and the
necessary forests conversion into land used for cocoa production, which ends up causing severe
environmental damage.'® More in details, to boost yields, cocoa producers often resort to clearing
forests for cocoa monocultures, which involve cultivating a single crop in an area without interference
from other plants.®® This process frequently relies on harmful pesticides and other chemicals, which

undoubtedly lead to further harm the environment.**” Furthermore, during cocoa booms, the ‘full sun’

130 Norman, M., & Saunders, J. (2020). Tackling (lllegal) Deforestation in Cocoa Supply Chains: What Impact can
Demad-Side Regulations have? Forest Policy Trade and Finance Initiative.
131 UNEP. (2023). Mapping the potential for cocoa agroforestry in Ghana for climate change adaptation and mitigation.
Retrieved from United Nations Environment Programme: https://www.unep-wcmc.org/en/news/mapping-the-potential-
for-cocoa-agroforestry-in-ghana-for-climate-change-adaptation-and-mitigation.
132 Norman, M., & Saunders, J. (2020). Tackling (lllegal) Deforestation in Cocoa Supply Chains: What Impact can
Demad-Side Regulations have? Forest Policy Trade and Finance Initiative.
133 ETIFOR Valuing Nature. (s.d.). Cocoa Cultivation is Devouring Forests. Retrieved from ETIFOR Valuing Nature:
https://www.etifor.com/en/updates/responsible-management-updates/deforestation-and-
cocoa/#:~:text=The%20typical%20habitat%200f%20this,e.q.%2C%20wo00d%200r%20fruit).
134 1gini, M. (2023). How Does Cocoa Farming Cause Deforestation? Retrieved from Earth Org: https:/earth.org/how-
does-cocoa-farming-cause-deforestation/
135 UNEP. (2023). Mapping the potential for cocoa agroforestry in Ghana for climate change adaptation and mitigation.
Retrieved from United Nations Environment Programme: https://www.unep-wcmc.org/en/news/mapping-the-potential-
for-cocoa-agroforestry-in-ghana-for-climate-change-adaptation-and-mitigation.
136 National Wildlife Federation. (n.d.). Cocoa and Deforestation. Retrieved from International Wildlife Conservation:
https://international.nwf.org/cocoa-and-deforestation/.
137 National Wildlife Federation. (n.d.). Cocoa and Deforestation. Retrieved from International Wildlife Conservation:
https://international.nwf.org/cocoa-and-deforestation/ and The Chocolate Journalist. (2023). Here is Exactly How Cocoa
Farming is Causing Deforestation. Retrieved from The Chocolate Journalist:
https://www.thechocolatejournalist.com/blog/cocoa-deforestation.

32



https://www.unep-wcmc.org/en/news/mapping-the-potential-for-cocoa-agroforestry-in-ghana-for-climate-change-adaptation-and-mitigation
https://www.unep-wcmc.org/en/news/mapping-the-potential-for-cocoa-agroforestry-in-ghana-for-climate-change-adaptation-and-mitigation
https://www.etifor.com/en/updates/responsible-management-updates/deforestation-and-cocoa/#:~:text=The%20typical%20habitat%20of%20this,e.g.%2C%20wood%20or%20fruit
https://www.etifor.com/en/updates/responsible-management-updates/deforestation-and-cocoa/#:~:text=The%20typical%20habitat%20of%20this,e.g.%2C%20wood%20or%20fruit
https://earth.org/how-does-cocoa-farming-cause-deforestation/
https://earth.org/how-does-cocoa-farming-cause-deforestation/
https://www.unep-wcmc.org/en/news/mapping-the-potential-for-cocoa-agroforestry-in-ghana-for-climate-change-adaptation-and-mitigation
https://www.unep-wcmc.org/en/news/mapping-the-potential-for-cocoa-agroforestry-in-ghana-for-climate-change-adaptation-and-mitigation
https://international.nwf.org/cocoa-and-deforestation/
https://international.nwf.org/cocoa-and-deforestation/
https://www.thechocolatejournalist.com/blog/cocoa-deforestation

or ‘direct sun’ methods used by producers,*3 which require continuous cutting of forests to respond
to the high demand for cocoa beans, adds to this complicated context of forests’ unrespect and
exploitation.

As soon as the demand aspect is discussed, the EU becomes a prominent player in the scenario.
In the expanding global cocoa and chocolate market, projected to grow from $48 billion in 2022 to
$67 billion by 2029,%*° the EU stands as the largest importer of cocoa beans globally, accounting for

56% of the total global imports.}4

It is undeniable that industrial chocolate has emerged as a
significant industry in Europe, positioning itself as the foremost chocolate manufacturer and export
market.!*? Consequently, the EU, while asserting its primacy, has actively contributed to the
increasing demand for cocoa beans, thereby indirectly supporting processes that drive deforestation.
This intertwines EU-Ghana trade relations since West Africa serves as the primary supplier of cocoa
beans to Europe, with Ghana being the second largest exporter after Ivory Coast with 231 thousand
tonnes.*? Hence, the choice of Ghana for studying the potential impact on the cocoa market is driven
by the interconnectedness and quasi-interdependencies in the export and import activities between
the country and the EU, which might reveal extremely interesting to get some further conclusions for
the aim of the thesis.

Furthermore, Ghana presents also an intriguing case for evaluating the effectiveness of the
previous approach. In this regard, the country’s management of illegal logging has always represented
a significant challenge for the territory posing several threats to forests’ survival and sustainable
managements, while also affecting human rights and democratic governance. Ghana’s timber sector
indeed has always been signed by the coexistence of a ‘formal’ and an ‘informal’ sector, caused by
the fragmented forest managements that occurred during past timber booms in which corruption was
alternated with periods of more attentive approaches towards forests.'*® Within this framework, the
‘informal sector’, lacking of the proper timber rights to harvest, has recorded cuts far higher than the

allowed legal cuts assigned to the ‘formal’ sector, leading to a total harvest which surpasses far
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beyond any idea of sustainability and preservation of the environment.** Some statistics estimated
that in 2009 the total amount of timber sold in Ghana was six times the annual allowable cut, reaching
a 104% of the log production of doubtful origin, likely to be deemed as illegal.}* In fact, some other
studies corroborated the evidence of a growing illegal logging rising from 0.34 million m® to about
0.80 m3among 2001 and 2010.14

In light of this massive problem, and despite the numerous attempts on the domestic front to
address it, the issue of illegal logging in Ghana persists, prompting Europe to take action and offer
potential solutions. According to Boakye’s study indeed, the significant presence of illegal logging
even within Ghana’s formal industry, points to a notable lack of compliance and effective law
enforcement mechanisms to control this phenomenon.**” As a response, it is interesting to look at
how the EU has entered into the scene and whether it has been capable of promoting sustainable
timber harvest and related trade. As mentioned earlier indeed, the EU has recurred to the use of a
comprehensive set of trading instruments to address illegal timber as one of the two major cause of
deforestation. Regarding this, Ghana was the first country to enter into a VPA with the EU in 200848
at the beginning of the negotiations in 2005, nearly 60% of Ghana’s timber exports were destined for
the EU market,'*® prompting the country to participate in VPA deliberations to ensure continued
access to the EU.' Therefore, Ghana represents an excellent case for conducting a comprehensive
study of both the supply and demand aspects of the pre-EUDR approach.

2.2 EMPIRICAL EVIDENCE OF PRE-EUDR APPROACH

After outlining the distinctive aspects of the context under examination, next steps involve

presenting empirical findings pertaining to the initial segment of the analysis, thus, diving into the
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details of the pre-EUDR approach. In particular, this section will be dealing with the first massive
cause of deforestation, recognized as the timber market and its intricate trade dynamics. Hence, it will
delve into the unique peculiarities of the pre-EUDR approach, which seeks to oversight and steer
these complicated transactions. Guided by this objective, the established criteria will facilitate a
comprehensive exploration of the implemented EU trading instruments, subsequently enabling the
practical application of these criteria within the selected context. More in details, each following
section will begin by closely examining the legal technicalities of the two regulatory tools employed
by the EU, while, subsequently, shifting the attention to the practical application of such instruments
to the chosen context.

Before proceeding further, it is essential to elucidate an additional concept. As mentioned
earlier, the overarching pre-EUDR approach comprises a combination of two primary components:
the EUTR and VPAs. Despite the initial application of criteria will focus on the unilateral regulation,
achieving the ultimate goal of evaluating how the overall approach extends to other territories would
not be feasible without delving into the complementary tool, the VPAs. However, the interaction
between these elements differs when examining each criterion. To elaborate, the examination of
EUTR’s technical aspects can be confined to dynamics within the EU territory. Conversely, delving
into the intricacies of VPAs necessitates analysing the specific country with which the agreement has
been established, thereby making the investigation possible just if analysed in relation to the country
itself. Consequently, it is possible that there might be some overlap in the division of the subsequent

sections.

2.2.1 Enforcement and Implementation

Beginning with the first criterion, with a focus on ensuring the establishment of robust
mechanisms for implementation and enforcement as a foundational step toward effectively fostering
sustainability in third countries, the methods through which the EU puts its regulatory instruments
into practice will be examined. To do so, the first subsection 2.2.1.1 will focus on exploring the
primary entities responsible for these tasks, as also a means to investigate on the eventual
supplementary and technical expertise used to enhance the refinement of the process. Then, the
discussion will delve into the specific enforcement measures employed by these entities.
Notwithstanding the EU’s considerable efforts dedicated to implementing these measures, certain
shortcomings will be pinpointed, thereby revealing the principal challenges inherent in the pre-EUDR
approach, that will also be further specified in relation to Ghana’s environment. To proceed, in

alignment with the ultimate goal of assessing how the pre-EUDR approach has extended its influence
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in third countries, the second subsection 2.2.1.2 will mention the role of VPASs as key complementary
instruments to allow for the implementation of the overall approach and to analyse its effects on the
supply-side of these complex trading dynamics. Lastly, the third subsection 2.2.1.3 will apply the so
far presented technicalities into the practical example of the chosen country under study.

2.2.1.1 Navigating the Complexity of EUTR Implementation and Enforcement: Balancing
Technical Details with the Quest for Uniformity

Starting from the demand-side of the pre-EUDR approach and the related Due Diligence
Systems (DDS),™! it is interesting to commence by examining the actors responsible for
implementing and enforcing this central aspect of the EUTR. In relation to this, Member States seem
to play a key role in undertaking this responsibility, as they are tasked with designating ‘one or more
competent authorities’,®> which are then entrusted with conducting inspections to ensure that
operators adhere with the requirements through a scheduled plan and a risk-based approach.*® As
mentioned in Article 4 of the EUTR, ‘the DDS must be maintained and evaluated on a regular basis’***
with competent authorities continuously cooperating among themselves, in conjunction with the
administrative authorities of third countries and with the Commission.**®

Conversely, operators, who are the primary addresses of the regulation, must respond to checks
from competent authorities, with the possibility to seek assistance from EU-recognized monitor
organizations (MOs) to fulfil their essential obligations outlined in the law.'®® MOs commonly
encompass commercial enterprises involved in offering certification or oversight services, as well as
trade associations that assist indeed operators in adhering to the requirements of the EUTR.*’

The custom authorities are also contributing to the implementation process: however, they are

neither part of the checks nor involved in the exchange of data with other institutions; they solely
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handle the verification of final FLEGT licences.'®® Collectively, such intricate system of governance
involves a complex interplay of dynamics and specialized expertise to support member states in their
implementation endeavours and to assist individual operators in adjusting to new legal prerequisites.

Certainly, enforcement becomes a pivotal part of the Member States’ implementation process.
Each MS has a series of ‘immediate interim measures including: a) the seizure of timber and timber-
by products; b) a ban on the sale of timber and timber by-products’.**® This places the responsibility
on MS to determine the most suitable system of penalties and appropriate fines to address the
identified problems arising from operators’ behaviours.'®® In this framework, the designated
competent authorities assume a crucial role in taking proactive steps and adopting corrective actions,
all while informing operators of the identified shortcomings.*6*

However, researchers widely agree that the EUTR has not reached its maximum potential .16?
In the 2021 Fitness Check on the regulation, the Commission acknowledged that primary goals of the
law have not been completely achieved.’®® In fact, as claimed by some scholars, the technical
difficulties in implementation with competent authorities not operating as planned,*®* coupled with
occasional difficulties in interpreting requirements and applying penalties, have created confusion

among operators, thereby impeding the intended outcomes of the regulation.'® It is evident that the
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constrained capabilities and uneven allocation of resources among MS,® have provoked notable
challenges for competent authorities, impairing their ability to initiate legal actions in cases of non-
compliance.'®” Furthermore, it is of no doubt that smaller operators consistently encounter several
difficulties in setting up effective DDS due to their limited awareness and grasp of the obligations.'®®
Unless adequately supported from cited implementing bodies indeed, these limitations can become
critical for such operators.

Moreover, the lack of uniformity across MS and the differences in enforcing mechanisms have
hindered the desired exchange of information between competent authorities and the European
Commission.'® Although every MS has instituted legislative frameworks for EUTR implementation,
variations in the rigor of enforcement experiences by operators have led to motivations for certain
operators to import products with market-related risks through specific EU MS.10 In sum, achieving
uniformity among Member States remains a significant distant goal that requires further substantial
effort and, despite the apparent support from additional groups of expertise, certain drawbacks will

need to be addressed.

2.2.1.2 VPA: an Essential Complementary Tool for Ensuring Proper Implementation of the
EUTR

After outlining the technical intricacies of the regulation along with the associated challenges
encountered within the EU region, it becomes mandatory to examine how the ultimate objective of
this regulatory technique — territorial extension — is accomplished. Discussing the effects of the EUTR
on foreign countries and global territory necessitates acknowledging the supply-side component of

the FLEGT Action Plan, namely VPA. If, indeed, the ultimate goal is to assess how these measures
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of territorial extension and the approaches involving these laws contribute to sustainability in foreign
countries, the focus must not only remain on the perspective of importers but must also encompass
exporters. To do so, VPAs, representing the bilateral and cooperative instruments employed by the
EU, play a substantial role in offering comprehensive insights for each individual country under
examination. Regarding this, the Commission highlighted that a DDS could be better aligned with its
purpose if improved and customized to the main tool for its implementation and operation, namely
VPA.1"* In 2014, the EU has financed a five-year project named Independent Market Monitoring
(IMM), by awarding the International Tropical Timber Organization (ITTO) to provide assistance in
the implementation of VPAs between the EU and timber supplying countries.*’? This supplementary
assistance has the purpose of overseeing the evolution of timber trade throughout the VPA’s duration
and enhancing the efficacy of programs aimed at developing timber markets.'”

Generally speaking, however, the implementation and enforcement of VPAs has also
encountered some challenges: as already claimed in the previous chapter, VPAs entail consistent
cooperation among a wide range of actors. As a consequence, these negotiations can result to be even
more complicated, slow and time-consuming than adapting EUTR into the national laws of MS. In
other terms, when looking at VPAs, diverse and disparate obstacles can arise from different levels,
resulting in significant costs not only for European operators but also for foreign entities signing the
agreement.}’* However, as the specifics of each country’s implementations plans are customized to
suit their individual circumstances, a specific section will be devoted to study the intricacies of the

chosen country’s VPA implementation and enforcement characteristics.
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2.2.1.3 Ghana: Advocating Increased Support for Strengthening VPAs positive advancements
in the Implementation and Enforcement of the EU Regulatory Approach

We shall assess now how and whether the complementary instrument in Ghana, the VPA, has
facilitated or not the establishment of an effective overall system, by also exploring the eventual
alterations instigated by the EUTR within the foreign country. By doing so, this analysis aims to
address the concerns of both importers and exporters’ concerns about implementation and
enforcement, representing a critical first brick in assessing the effectiveness of the pre-EUDR
approach in promoting sustainability.

In order to gain a deeper understanding of the impacts of the EUTR on the territory, it is
important to highlight the significant measures undertaken by Ghana in collaboration with the EU
even prior to the enactment of the EUTR. Negotiations for the VPA with the EU commenced in
March 2007, representing the sole precursor to the EUTR, whereby participants found themselves
setting and formulating rules rather than relying on pre-established guidelines.”® This distinctive
feature facilitated the establishment of a participatory and comprehensive process in which both
stakeholders and civil society groups emerged as essential participants in guiding the progression of
this approach. This initial uniqueness of the EU-Ghana agreement inherently serves as a favourable
starting point for the implementation and enforcement of the VPA. It can be affirmed that, aligning
with the normative perspective of this work, participatory proceedings possess the capacity to bolster
the legitimacy of enforcement mechanisms. This, in turn, encourages individuals to be more inclined
to adhere to the stipulated regulations. As stated by Hansen et al., ‘the VPA has established important
fora for discussion and dialogue like never before in the forestry sector in Ghana’.!"® Consequently,
the negotiations strived not only to establish a timber legality definition aligned with input from a
diverse set of stakeholders but also sought to address significant socio-economic concerns.!’” VPA’s

application has indeed brought about heightened policy focus and enhancement of procedures,
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potentially leading to greater awareness and enforcement of Social Responsibility Agreements in
Ghana.'’®

Furthermore, it is obvious to observe that VPAs have prompted positive advancements such as
the establishment of governance structures, tools, and procedures.*” Overdevest and Zeitlin affirmed
that ‘an impressive array of institutional mechanisms for auditing, monitoring, and reviewing the
operations of the national timber legality assurance regime’ were set,'®® while Cerutti et.al has noted
a more consistent implementation of penalties for logging companies in response to the VPA.18!
Regarding this, the broader framework of the overall Ghana’s Timber Legality Assurance System
(TLAS) has led to the setting up of two verification bodies, named Timber Validation Department
(TVD) of the Forestry Commission and the Independent Monitoring (IM) by third parties.® The
former is responsible for crucial data analysis concerning timber legality throughout the value chain,
functioning as an auditor that regularly confirms compliance with legal standards in the field. The
latter, on the other hand, conducts a secondary verification to ensure the overall TLAS operates
effectively.’®® Lastly, the external Joint Monitoring and Review Mechanism (JMRM), comprising
representatives from both Ghana and the EU, is tasked with assessing the VPA’s overall effectiveness,
involving publishing annual reports that cover implementation, legality enforcement and FLEGT
licensing.!® This joint system witnesses EU-Ghana agreement’s role in advancing better forest
governance in Ghana, through offering technical and financial assistance as required, which includes
the creation of technical systems and support for capacity building.'®

Nonetheless, the VPA’s implementation and enforcement procedures were not free from

challenges. Regarding implementation, some important technical issues have been identified. The
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181 Cerutti, P., Goetghebuer, T., Leszcynska, N., Dermawan, N., J.Newbery, Eckebil, P. T., & Tsanga, R. (2021).
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intermittent power supply and internet connectivity,'® alongside the fragmented and intricate

political environment unable to consistently allocate the necessary resources,®’

have certainly
compromised the effective implementation of such measures.

Furthermore, it has been often argued that practical law compliance has encountered several
limitations.’® While the initial distinctiveness of the EU-Ghana VPA seemingly prompted
participatory processes, some studies have raised concerns about the uneven distribution of power

among the actors engaged in forest policy discourse,*8°

witnessing a notable disparity and a remaining
substantial gap among truly inclusive participation and its practical implementation.’®® Ghana’s
limited administrative coordination and governance capacity posed challenges for the government to
effectively involve a substantial number of stakeholders,*** leading to a disorganized management of
various groups’ interests.

Thus, from the normative perspective of compliance theories, the Ghanaian stakeholders feeling
of being disconnected from their own involvement led them to increasingly perceive the FLEGT
agenda as an imposition from the EU.1%2 Reasonably, the introduction of the EUTR as a punitive
mechanism within the broader FLEGT Action Plan further exacerbated this sentiment. As a result,
they came to interpret the overall approach and EU involvement as inequitable and unjust, stemming
from the EU’s prevailing perspective on forest governance regulations.’®® From an instrumental
perspective instead, which considers compliance as an assessment of advantages that outweigh the
expenses of adhering to law, the limited engagement of the private sector, specifically in the initial

stages of its implementation, posed a substantial barrier to the VPA’s effectiveness.'®* Within this
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context, not only was the VPA seen as unjust, but it also failed to yield advantages significant enough
to justify the expenses linked to conforming to the mandated EU approach.

Overall, it can be argued that, while effective enforcement and implementation mechanisms
under the EUTR contribute to internal credibility, the VPA and the corresponding FLEGT licenses
remain the key foundational elements for driving tangible progress toward sustainability. In essence,
the EUTR’s consistency becomes relevant only once the VPA operates effectively. Therefore, when
assessing the impact of the pre-EUDR approach’s enforcement and implementation mechanisms on
third countries, it becomes essential to prioritize the challenges faced by VPA applications over those
of the EUTR. This is also underscored by the fact that the EUTR, as mentioned earlier, does not
require EU operators to carry out supplementary assessments on the products they import if these
products are deemed in compliance with the established FLEGT legality framework and the requisite
due diligence criteria. In conclusion, aside from establishing uniform regulations that enhance
credibility for exports to the EU, challenges related to the implementation and enforcement of the

EUTR appear to be more significant within the EU territory rather than in the foreign country.

2.2.2 Traceability Requirements and Transparency Issues

Moving forward into the analysis of the pre-EUDR approach, this section takes a deep dive into
the intricate specifics of the pre-EUDR strategy aimed to establish appropriate and effective
traceability and address transparency issues. Highlighting the significance of monitoring the
comprehensive product trading patterns and enhancing the transparency of essential information,
indeed, has proven to be another critical brick to the research’s purpose. Furthermore, this second
criterion has been chosen also to assess whether and to what extent producers have adjusted to the
new system and whether the EU has effectively immersed itself within the context of the trading
partner.

In this regard, the first subsection 2.2.2.1 goes through the details of the EUTR’s traceability
obligations, shedding light on the extent to which importers will truly understand the context of their
trade. Additionally, it is crucial to emphasize that uniformity plays a pivotal role in this scenario too,
as it ensures consistency among Member States and prevents a ‘race-to-the-bottom’ dynamics which
trading partners may seek to adhere to lower standards. To follow, the brief section 2.2.2.2 will
remind of the importance of considering VPA as supplementary tool to assist countries in developing
the necessary systems to comply with the new requirements of the EUTR. Lastly, Ghana will be taken
again as the reference example to analyse the real-world application in section 2.2.2.3.
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2.2.2.1 The EUTR’s Due Diligence Systems and the Importance of Ensuring Consistency
among Member States

Again commencing from the demand-side of the pre-EUDR approach and as mentioned above,
DDS serve as the primary mechanism utilized by the EU operators in their dealings with the EUTR.
Article 5 of the regulation indeed stresses on the traders’ obligation of gathering and maintaining
information from their suppliers throughout the whole supply chain.’® In details, ‘when an operator
places timber products on the EU market, it shall implement a DDS contain the following items: a)
access to information; b) risk analysis; c) risk mitigation’ 1%

More in details, the first element requires operators to gather information pertaining to the
following elements: product description encompassing name, type and imported quantity, the country
or region of harvest, supplier and buyer information including names and contact details, and product
compliance with applicable legislation.*®

The second element instead concerns risk and necessitates examination based on the subsequent
principles: previously collected information, confirmation of adherence to relevant laws such as third-
party certification, the extent of illicit practices in the timber’s origin area of harvest, the existence of
sanctions imposed by external entities such as the EU or UN, and, lastly, the complexity of the supply
chain 1%

Ultimately, the third component addresses risk mitigation when a risk is pinpointed during the
second stage, requiring additional measures and procedures to minimise effectively and demonstrate

minimal risk for the imported product.®®
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The precision of traceability requirements within DDS dictates the extent to which EU operators
are informed about their trade partners and the methods employed in the production of the intended
imported goods. Greater levels of detail mandated by these requirements enable the EU to exercise
heightened control over its trade interactions, delving deeper into the actualities and dynamics
occurring within the timber market. Conversely, exporters would be required, if necessary, to adjust
their approach in order to gather the necessary information, ensuring their ability to maintain trade
with the EU and avoid being excluded from the list of eligible traders. As a result, it can be argued
that, when compared to the initial criterion of the comparative analysis, this second parameter
facilitates an immediate engagement and internal assessment of the country by just scrutinizing the
stipulations outlined in the EUTR.

In this context, and as a consequence, the matter of uniformity within the EUTR gains even
more significance. As a matter of fact, certain countries took longer than others to establish the
appropriate protocols for examining and assessing operators’ DDS.2%° This resulted in notable gaps
that could be exploited for the entry of illicit timber into the EU market, consequently undermining
the regulation’s effectiveness.?’? Reasonably, if MS fail to ensure consistent traceability systems,
foreign exporters exploit these identified loopholes and steer their practices to evade the elevated
costs of stringer demanding requirements. Hence, despite the initial traceability requirements
specified in the regulation have a common basis, it is equally vital to ensure their consistent
implementation across all MS. In other words, this can be viewed as interconnected with the
previously examined criterion, wherein implementation and effective enforcement emerge as pivotal

milestones.

2.2.2.2 VPAs as a Possible Aid for Advancing Traceability Systems and Promoting
Transparent Information Exchange

Even in this case, to accurately examine whether these traceability requirements and associated
transparency concerns have triggered responses in a foreign country, the thesis concentrates on their
application within a singular country. It is therefore relevant to explore how the complementary aspect
of the FLEGT Action Plan, the VPA, has contributed to facilitating exporters’ eventual adjustments
in response to importers’ expectations and how this might have established a bridge for the exchange

of information between exporters and importers. How a country perceives and responds to the

200 Eyropean Court of Auditors. (2015). EU support to timber-producing countries under the FLEGT action plan.
European Court of Auditors.
201 1hidem.
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agreement it signs with the EU could lead to the creation of support systems that help exporters
comply with the overall pre-EUDR approach. Simultaneously, it may incentivize EU importers to
continue trading with that particular country, as the relatively easy access to information facilitates
their due diligence obligations.

However, it is important to recognize that establishing complete transparency within this
framework might not be consistently straightforward, given the intricate nature of the circumstances
involved. Striving for absolute transparency can sometimes be overly idealistic, especially in such
complex scenarios. In other words, stringent requirements are not always synonymous with enhanced
transparency. Indeed, as already stressed in the first criterion’s analysis, certain actors, like small-
scale farmers, might lack the capacity to manage the expenses or possess the necessary expertise to
engage with such tracking systems. Or, if the VPA is perceived solely as a tool imposed by the EU
for pursuing its own interests, it might discourage local actors from adopting transparency measures.
In this context, the effectiveness of a cooperative instrument such as the VPA, and the perception of
it by local populations can provide valuable insights into the potential efforts to enhance the flow of

transparent information.

2.2.2.3 Assessing the Effectiveness of Ghana’s Innovative Wood Tracking System and Timber
Legality Transparency Portal: The Call for Enhancing Support via VPAs

As outlined previously, it becomes straightforward to start from mentioning the most evident
change that has occurred in Ghana as a consequence of the overall pre-EUDR approach: Ghana’s
commitment to establish a TLAS, designed to monitor and track the timber’s journey throughout the
supply chain. 2°2 This encompasses not only the establishment of a clear definition of legality based
on national consensus along with a licensing program in order to guarantee that exclusively legal
timber products are exported to the EU, but also entails the implementation of a timber tracking
mechanism.?%® This latter is based on an integrated national Wood Tracking System (WTS) that

serves, firstly, to track logs and timber movement throughout its various ‘Critical Control

202 Ghana and the EU. (2018). Progress Report 2013-2017. Implementing the Ghana-EU FLEGT Voluntary Partnership
Agreement. Retrieved from FLEGTVPAfacility: https://flegtvpafacility.org/wp-content/uploads/2022/05/Annual-
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EU Timber Regulation and FLEGT Action Plan. European Forest Institute; Hoare, A. (2015). Tackling Illegal Logging
and the Related Trade: What Progress and Where Next? Chatham House; Brack, D. (2013). Combating Illegal Logging:
Interaction with WTO rules. Catham House and Maryudi, A. (2016). Choosing Timber Legality Verification as a policy
instrument to combat illegal logging in Indonesia. Forest Policy and Economics.
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Points’(CCP) spanning from the forest to the mill and to the port?®* and, secondly, to monitor the
compliance of logs with the legal standards.?®® In details, during each individual CCP, forestry
authorities assess whether logs and timber remain within the bounds of legality, ensuring that all
activities involving harvesting, transportation, trading, and processing adhere to both Ghanaian forest
regulations and the legal principles of the VPA.2%

Within this framework, a significant step has been the digitalization process. Indeed, while
before checks of legality were carried out using a paper-based system, a digital WTS was
subsequently established.?’” The process of developing this online system has been fragmented and
marked by various issues. Initially, an international software firm has been called into action to create
a fully digitalized ‘track-and-trace system’, encompassing a GPS-based system for pinpointing
individual trees and their positions in the field, along with digital barcodes intended for affixing to
both tree stumps and trunks.?%® Nevertheless, due to the significant technical and technological issues
of unreliable internet connectivity and unstable power supply, relying solely on online information in
such delicate context could be precarious. Furthermore the practical difficulties in reaching forests
located in remote and poor zones have compromised the optimal use of GPS identifiers.?® As a
solution, the system opted to utilize physical tags instead of digital barcodes, and at the same time,
keep record of the information both digitally and on paper form, to provide a paper-based backup
alternative in case of technical issues.?*® Therefore, as a fully digitalized system might lead to notable
challenges in synchronizing data and could potentially lead to data losses,?*! the new WTS was
modified to deliver a hybrid system incorporating both digitized and paper-based components,
designed to conform to the unique conditions and peculiarities of the country analysed.

The new WTS came to function as a significantly quicker approach for tracing information
about identified trees, generating a digital map of species in two days, a marked contrast to the

laborious process of creating hand-drawn maps, facilitating the update of sustainable forest
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management plans.?'? To better illustrate the system, any instances of non-compliance or irregularity
that the system catches are promptly highlighted with a ‘red’ flag, drawing attention of relevant
authorities and prompting subsequent actions.?®* By reconciling real-time data, discrepancies in
entered information are automatically and instantly pinpointed.?* In simpler terms, this system
enables a comprehensive and immediate overview of all gathered information, achieved through a
more efficient and rapid data collection process.

Moreover, among the worth noticing improvements in the country is the introduction of a
publicly accessible portal of forest governance information, named Timber Legality Transparency
Portal, which marked a significant milestone in Ghana’s forest sector, enhancing its transparency
through the offer of comprehensive insights into timber logging enterprises and their operational
zones.?™® This new instrument would complement and reinforce the credibility of the previously
explained WTS,?® by ultimately contributing to provide additional information needed for the
requirements demanded. Some studies also affirmed that this more transparent system and more
precise tracking devices have diminished prospects for corruption and non-transparent illegal timber-
related behaviours.?’

Regarding this, some scholars have endeavoured to evaluate the influence of VPAS on
transparency of information, expanding their analysis of the newly updated Ghana’s tracking system.
While lacking a dedicated transparency annex, the VPA compels Ghana to ensure the broad
dissemination of various forest-related information to the public and mandates the JMRM to prioritize
transparency in its operations as much as possible.?*® For instance, Adams et al. observed that ‘VPA
information disclosure mechanisms contain comprehensive records of legally recognised harvesting
rights and related permits’ and that ‘legality verification, boosted by the VPA process, provides a
transparent system’ in Ghana. ?° However, if some studies have supported the idea that ‘positive

contributions of the VPA process lead to improved transparency’,??° some others have indicated that
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the ‘intended effect’ of transparent information still faces limitations.??! Greater information
disclosures does not necessarily result in its straightforward utilization and comprehension by
stakeholders.??2

While transparent production processes would simplify importers’ access to necessary
information, making information gathering easier and encouraging the acceptance of those products
in the EU market, stricter traceability requirements also have the potential to trigger unfavourable and
undesirable actions among exporters. From the exporters’ perspective in fact, the EUTR’s process is
often seen as burdensome with its stringent wood quality standards and the required documentation
risking to become overly complex.??® It is evident that the EUTR’s DDS raise the export costs and
impacts the profits for exporters, thereby diminishing the appeal of the EU market.??* Consequently,
as reported by research conducted by Chatham House regarding combatting illegal logging and its
associated trade, EU initiatives to address this issue have been overshadowed by new timber markets,
thereby diluting the effects of measures introduced by developed nations.?® It has been estimated that
the volume of illegal products imported by emerging economies of China, India and Vietnam
increased by over 50% between 2013 and 2016, diminishing the impact of EU policies.??®

In other words, the implementation of due diligence measures under the EUTR, which has led
to stricter enforcement of regulations concerning chainsaw milling, has left illegal loggers with
diminished income prospects if they solely rely on the EU market.??” This situation prompts questions
regarding whether the newly introduced components of the FLEGT-VPA were developed to address
sustainability within the country or if they are simply serving as mechanisms to meet the increasingly
stringent requirements of the EU systems.?? In essence, this raises the fundamental query of whether
the overarching strategy, including the adoption of more comprehensive traceability and tracking
systems, is primarily designed towards fulfilling the interests of the EU or genuinely aimed at
fostering improved forest management practices in the country.

In conclusion, it can be argued that despite the influence of the EUTR’s traceability demands

on prompting more advanced tracking systems fostered as well by the VPA, transparent information
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remains a challenge. If the newly implemented Ghanaian traceability system lacks sufficient support
to address the challenges in the country such as poor and remote areas, the insights offered by the
GLAS will always have limitations. The EU should advance steps through the bilateral agreement to
enhance this support, serving as a means to facilitate the effective adjustment for Ghana’s exporters
within their forest environment, while also helping the EU to better engage with the context of its

trading partner.

2.2.3 Level of Territorial Extension

Finally, and of utmost significance, this concluding section delves into a highly important facet
of the investigation carried out in this chapter. The following lines complete the examination, serving
as the last component necessary for constructing a comprehensive analysis that paves the way for
drawing practical inferences about the first pre-EUDR approach of the comparative analysis. In this
context, examining to what level of territorial extension the pre-EUDR approach has expanded,
provides insights into the potential regulatory effects the EU strategy could exert on a worldwide
scale.

As outlined in the methodology, the unilateral measure within the pre-EUDR approach
possesses the capability to extend its influence across boundaries by encompassing diverse realms of
regulation. Grasping the extent of territorial reach affected by EUTR might not always be a simple
task, mainly due to the existence of other employed trading instruments and the consequent potential
emergence of a complex multi-level territorial expansion.

Regarding this, differently from the analysis of the two already examined criteria, this section
2.2.3 will consist of just two additional subsections. It is essential to recognize that a comprehensive
analysis of the territorial reach of the EUTR within the context of the pre-EUDR approach cannot be
complete without considering the supplementary tool of VPAs. Consequently, the first subsection
2.2.3.1 will outline the intricacies and complexities within the EU regulatory approach, thereby
enabling a thorough assessment of the broader potential of the pre-EUDR approach to promote
sustainability in third countries. Lastly, the final subsection 2.2.3.2 represents a concrete attempt to
furnish some empirical evidence regarding the territorial reach of pre-EUDR approach in Ghana and
the effects of such regulatory powers on the involved realms, by understanding if real changes on

forests management have been truly achieved.

50



2.2.3.1 The EUTR s Territorial Reach and the Prospects for Higher Expansion via VPAS

The EUTR works at the level of an individual transaction given that a shipment of timber may
gain access to the EU market just if the shipment of timber has been aligned with the proper legality
definitions and in line with the traceability requirements cited above. As stated in Article 4 of the
EUTR in fact, the EU forbids the introduction of illicit harvested timber that has been unlawfully
produced, determining their legality based on the laws of third countries.??® Therefore, when
considered in isolation, it comes straightforward to label the EUTR as having a ‘transaction-level’
territorial extension.%

As anticipated, it would not be inaccurate to confine the examination of the overall pre-EUDR
approach to the impact of EUTR without mentioning the complementing role played by the VPA. As
a matter of fact, the EU provides different possible pathways toward compliance with EU regulations,
thus offering the choice between ‘transaction-level’ or ‘country-level’ compliance.?®! The
supplementary mechanism introduced by VPA, which establishes a sort of ‘green line’ or automatic
access to the EU market for countries that have ratified the agreement, constitutes a significant
strategy for extending territorial expansion beyond individual transactions and reaching a more
pronounced ‘country-level’ territorial influence. This can be clearly observed whenever shipments of
timber are exempted from the EU’s DDS if they originate in a country that has finalized a VPA with
the EU. 22 In such case indeed, once a timber exporter fulfils the legality criteria outlined in the
signed VPA, it can directly access the EU market without undergoing the additional inspections
mandated by the EUTR. As aresult, this assumes the characteristics of a more country-level approach,
wherein the EU regulator must consider actions or conditions occurring in the third country, rather
than focusing solely on the single transaction it deals with.?%3

In the described scenario indeed, the EU aims at reaching ‘higher level territorial extension’,
whereby its regulatory strategy extends far beyond individual transactions but rather encompasses
more extensive realms of regulatory influence.?** Reasonably, the EU endeavours to attain a broader

scope of regulatory influence by ‘bundling together’ transactions that would otherwise remain

229 Eyropean Union. (2010). Regulation (EU) No 995/2010 of the European Parliament and of the Council of 20 October
2010 laying down the obligations of operators who place timber and timber products on the market Text with EEA
relevance oJ L 295. Retrieved from EUR-Lex: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex%3A32010R0995.

230 Seott, J. (2014). Extraterritoriality and Territorial Extension in EU Law. The American Journal of Comparative Law.
231 Seott, J. (2020). Reducing the European Union's Environmental Footprint Through Territorial Extension'. European
University Institute.

232 Eyropean Union. (2010). Regulation (EU) No 995/2010 of the European Parliament and of the Council of 20 October
2010 laying down the obligations of operators who place timber and timber products on the market Text with EEA
relevance 0oJ L 295. Retrieved from EUR-Lex: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex%3A32010R0995.

233 Seott, J. (2014). Extraterritoriality and Territorial Extension in EU Law. The American Journal of Comparative Law.
234 |bidem.
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unaffected and untouched by EU laws.?®> While making use of both unilateral measure and
cooperative tools in fact, the EU has effectively generated motivations and granted added benefits to
nations that engage in VPAs, expanding its regulatory power to the entire country’s territory rather
than just the single transaction.?® Regarding this, EU measures frequently incentivize compliance at
the country level by introducing increased flexibility in the requirements that a third country needs to
satisfy.3” As a consequence, this triggers a more comprehensive transformation at the exporting
country’s level as the EU keeps lessening the stringency of its requirements in the trading partner’s
territory.2® In other words, this represents a win-to-win strategy, where the foreign country benefits
from relaxed standards while the EU extends its regulatory influence.

Furthermore, it is logical to argue that the aforementioned ‘higher-level’ of territorial extension,
described in the case of the pre-EUDR approach in relation to timber trade, can encompass the
prompting of new third-country laws adaptation, leading to position the EU as a ‘norm catalyst’.?*°
Therefore, it becomes interesting to look at how countries respond to this greater regulatory influence,
which in turn, has the capability of triggering change within their internal regulatory frameworks. In
certain cases, this EU regulatory power can indeed serve as an avenue for country to encourage greater
compliance with their own domestic regulations or more broadly, to instigate international actions
where urgent issues have yet to be addressed.?® The first chapter outlying the existing regulatory
framework concerning deforestation has already stressed the inexistence of international agreement
geared to safeguard forests’ condition. Hence, the intervention of the EU and its broad territorial
extension reach could offer a significant opportunity to disseminate and incite efforts to address this
massive lack. In other terms, higher level of territorial reach of EU law might serve as an example of
the necessity for more stringent standards to conserve forests, while steering the dynamics of the
timber market that represents one of its major causes.

Having explored this significant potential, the research proceeds to examine the impact of the
pre-EUDR approach’s territorial extension on the particular context under consideration. Moving
beyond the scope of individual transactions with timber exporters, the pre-EUDR approach has
demonstrated its ability to trigger substantial transformation at the country-level. Thus, also this part
necessitates a detailed case study to tangibly comprehend how these intricacies of the EUTR and

VPA’s territorial reach can truly provoke impact on one single country.

235 |bidem.
238 | pidem.
237 |bidem.
238 | pidem.
239 |bidem.
240 |hidem.
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2.2.3.2 Ghana: Utilizing VPA as a Beneficial Means to Extend Territorial Influence and the
Need for Enhanced Direct Support to Address the Country’s Shortcomings

This last section represents a crucial contributor to the thesis’ analysis as it delves into how the
pre-EUDR approach has been truly capable of exerting significant influence in advancing forests
sustainability efforts in third countries. As mentioned earlier, focusing on one single country becomes
imperative to explore the practical application of these regulatory approaches. Nonetheless, its
findings should not intended to be universally applicable to all African countries neither to the wider
concept of ‘developing countries’. As a matter of fact, Ghana presents some peculiarities that cannot
be observed easily in other contexts. Nonetheless, Ghana’s in-depth examination will hopefully serve
as a means to further reflect on the reach of EU law on the contexts of other countries.

With a deeper understanding of the environment in which the pre-EUDR approach operates,
taking into account both the advantages and constraints faced by the regulatory framework within the
specific country, the next step involves concluding the analysis by conducting an examination of how
the EU’s intervention has effectively instigated measurable transformation in the governance of the
forest sector. In line with the very purpose of VPA — i.e. the promotion of sustainable and inclusive
forest governance in the exporting country?*! — researches have tried to gather evidence on how the
EU regulatory power has truly determined positive change. Before digging into the details, it becomes
important to link such analysis with the above reported theory of territorial extension. This entails
presenting empirical evidence to determine whether the EU’s regulatory framework has remained
confined to influencing transaction-level dynamics in EU-Ghana trade, or whether its effects have
extended significantly beyond that scope. To do so, empirics regarding the country’s situation
subsequent to the implementation of pre-EUDR approach will be used to prove whether a ‘higher-
level’ of territorial extension has indeed been achieved or not.

Since the EUTR applies to all traders seeking to export timber to the EU market, it’s evident
that every Ghanaian exporter wishing to engage in trade with the EU must adhere to the EUTR
requirements, thereby proving the existence of a first level of territorial extension related to the mere
single transaction among a timber exporter and a EU importer. That being said, the EUTR possesses
the ability to guide individual timber producers in shaping their strategies, particularly when they
view their entry into the EU market as crucial for their profits. In the specific case of Ghana indeed,

where the EU accounted for approximately 60% of the country’s total timber exports during the years

241 Overdevest, C., & Zeitlen, J. (2017). Experimentalism in Transnational Forest Governance: Implementing EU Forest
Law Enforcement Governance and Trade (FLEGT) Voluntary Partnership Agreements in Indonesia and Ghana.
Regulation & Governance.
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of VPA negotiations,?*? the reliance of Ghanaian timber producers on EU access compels them to
make additional endeavours to align their production processes with EU regulations. As a result, the
EU demand-side measure could capitalize on these circumstances to enhance its impact on Ghanaian
exporters, thereby exerting significant pressure on their operational dynamics.

Nevertheless, the reach of EU law in provoking territorial extension must take into
consideration the potential for Ghanaian producers to redirect and diverge their exportations towards
other countries. Avoiding the legality obligations set by EU regulations and opting to sell their
products in non EU-markets with less rigorous criteria may always become a choice whenever the
costs of conforming with EU law become impractical and too expensive for producers.?*® The
Ghana’s context marked by factors like poverty, corruption, property rights, forest conflicts and
livelihood needs amplify the motivation for non-compliance, pushing producers to forgo EU access
and choose alternative markets.?* In this regard, data illustrates that the period between 2013 and
2018, just after the EUTR implementation, recorded a consistent decrease from 30.72% to 10.91% in
the overall quantity of wood products exported from Ghana to the EU, while a growing exportations
to Asian markets from 24.09% to 75.55%.2*° Therefore, the purpose of EUTR to broaden its territorial
reach in individual transactions carries the risks of overlooking producers who opt for alternative
markets, ultimately undermining the primary objective of the legislative measure to meaningfully
influence their behaviours.

As already mentioned above, in such cases, the EU may employ the use of other regulatory
techniques to embrace those several individual transactions that would otherwise escaped its global
reach. In the specific case of Ghana indeed, the already signed EU-Ghana VPA plays a pivotal role
in achieving this objective. The cooperative instrument used in the pre-EUDR approach established
a form of compliance at the national level, thereby reducing the imperative to address traceability
requirements for each individual transaction imposed by the EU. This entails that Ghanaian producers
now find themselves compelled to align their exports with the nationally agreed timber legality
program, leading them to face a more country-level compliance capable of better fitting with their
needs and reducing the costs of conformity with external imposed rules. Regarding this, it can be

argued that being VPA, at least theoretically, constructed on the foundation of national ownership

242 \Woolfrey, S. (2021). Can Trade Policies help promote sustainable forest management? An Analysis of the EU-Ghana
FLEGT Voluntary Partnership Agreement. ECDPM - European Centre for Development Policy Management.

243 Acheampong, E., & Maryudi, A. (2020). Avoiding Legality: Timber Producers' Strategies And Motivations Under
FLEGT In Ghana And Indonesia. Forest Policy And Economics.

244 Ramcilovic-Suominen, S., Matero, J., & Shannon, M. (2013). Do forest values influence compliance with forestry
legislation? The case of farmers in the fringes of forest reserves in Ghana. Small-Scale Forestry

245 ITTO. (2018). FLEGT Independent Market Monitoring. Retrieved from ITTO - International Tropical Timber
Organization: https://www.itto.int/imm/ and Timber Industry Development Division. (2018). Report on Ghana's export
of Timber and Wood Products. Forestry Commission of Ghana.
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and envisioned to encompass both export and domestic markets, it serves as a tool that aligns more
effectively with Ghana’s requirements.?*® All of this played a key role in incentivizing the private

sector to achieve compliance with the underlying VPA’s requirements,?*’

consequently reducing the
appeal of pursuing alternative export options. In other words, the VPA has managed to be viewed as
an inventive and more flexible framework rather than an imposition of environmental and social
norms from the ‘global north’ onto the ‘global south’, being more respectful of territorial rights and
of local needs.?*® Hence, by utilizing a tool that more effectively addresses the requirements of the
Ghanaian population, the EU presents this alternative of country-level compliance to achieve an
elevated degree of territorial extension.

Moreover, the VPA not only led to reduced requirements for producers but also demonstrated,
at least theoretically, positive impacts on the broader national economy, thus further enhancing the
attractiveness of the system. In particular, it becomes crucially important to look at how this higher
level of territorial extension has allowed better advancements in the country itself. In relation to
proving the EU’s role also as a ‘norm catalyst’, some scholars have claimed that VPA have ‘initiated
far-reaching processes of legal reform...”.2*° Emerging from a context of corruption, illegal activities
and social inequality, it appears that the initiatives prompted by VPA in Ghana have established
platforms capable of tackling these pressing political concerns.?® Moreover, some other scholars
have also claimed that VPA processes have generated positive enhancements in forest governance by
fostering efforts against illegal logging, amplifying the collection of logging taxes, and introducing
new mechanisms to expose corruption.?! Specifically concerning legal reforms, efforts have been
directed towards the ‘streamlining’ of timber rights allocation and the enhancement of transparency

in this process.?? It appears that the illicit exploitation of timber has been halted and replaced by a

246 Jonsson, R., Giurca, A., Masiero, M., Pepke, E., Pettenella, D., Prestemon, J., & Winkel, G. (2015). Assessment of the
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more effective system that ensures improved safeguarding of landowners’ rights, even those of small-
scale timber producers, and that define more effective procedures for concessions’ award.??
Additionally, in 2013, as a direct follow-up to the VPA, a Strategic Plan for Addressing Illegal
Chainsaw Activities was adopted by the Ghanaian government, within which an important policy on
public procurement has been designed.® This policy dictates that only timber harvested in
accordance with VPA agreed legality standards should be utilized in government projects.?®
Considering that government agencies are the primary consumers of timber products in Ghana, > this
step can be viewed as a significant stride towards achieving positive progress.

However, the adoption of this policy has not yet materialized, witnessing a lack of progress and
the substantial permanency of domestic market issues that still undermine the positive effects that
might have been generated by the VPA’s system.?® As a result, it becomes apparent that even though
the VVPA establishes the appropriate intentions for the Ghanaian government to make progress,
technical and internal factors still hinder the necessary leap forward in the sector.

All of the above being said, the overall pre-EUDR approach enabled the EU to exert a ‘higher
level of territorial extension’ thanks to the existence of the VPA among the two parties. It appears
that the existence of the EU-Ghana agreement, coupled with the more adaptable and flexible country-
level compliance, permits the EU to encompass those producers that would otherwise evade its
control. In other terms, the EU chooses to forego stricter standards in individual transactions, as set
by the EUTR, to shrewdly wide its sphere of influence. Furthermore, the theoretically positive
advancements spurred by the VPA further motivate producers to adjust their behaviours to meet EU’s
standards and keep accessing the EU market. Finally, contrasting results have been instead observed
in the role of the EU to play as a ‘norm catalyst’. On one hand, the reached higher territorial influence
of EU law appears to hold promising prospects for the country, aimed at generating positive progress.
On the other hand, when examined in practice, it becomes evident that Ghana struggles to effectively
translate these ambitions into action. As will be elaborated further in the final chapter of the thesis, it
is foreseen that the EU might need to offer additional first-hand assistance to address these unique
circumstances, together with enhanced effective implementation of the VPA, finally including all

those issues encountered also in the criteria studied above.
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The conclusions drawn and the insights gleaned stemming from the theoretical and practical
application of the pre-EUDR approach will serve as a valuable benchmark for evaluating the recent
steps undertaken by the EU. In this regard, the upcoming chapter aims to analyse the potential effects
of the newly adopted EU regulatory approach on the issue of deforestation, by considering the
drawbacks identified in this chapter to ascertain whether the pre-EUDR approach’s shortcomings

have been effectively rectified or persists unaddressed.
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CHAPTER 3:
THE NEW EU DEFORESTATION REGULATION

This chapter aims to analyse the recently adopted EU Deforestation Regulation. When
addressing the increasingly recognized massive issue of converting vast forested areas into
agricultural land for product manufacturing and trade, the EU has endeavoured to shift its approach
in tackling the growing impact of industrial agriculture on forests. To achieve this, a new combination
of trading instruments has been employed to extend the Union’s regulatory influence globally,
marking the emergence of a different approach to the enhancement of global forest management. By
applying the three criteria listed in the methodology, the effects of the EUDR will be analysed. This
will allow to explore how the new EUDR approach — now consolidated into the single new regulation
— contributes to impact more or less beneficially the sustainability and forests condition in third
countries.

In this regard, the first part of the chapter will analyse this innovative regulatory strategy, which
encompasses a broader array of forest-risk commodities under jurisdiction. Additionally, substantial
attention will be directed towards the legislative history that underpins the EU’s decision-making
process in adopting this particular legislation. This will require the discussion of the steps and
potential conflicts that emerged within the EU’s legislative and executive branches, alongside other
involved actors, in the development of this novel approach.

Subsequently, the second part of the chapter will proceed to advance the comparative analysis
undertaken in the thesis, by outlying the eventual similarities and distinctive features to be observed
with the previously studied pre-EUDR approach. Finally, coherently with the exploration of the
previously implemented approach, the research will scrutinize its distinctive features within the
context of the Ghanaian case study. As already explained, there is no doubt that the huge cocoa market
of the country and its trade relations with the EU will experience notable repercussions due to this
innovative piece of legislation, which sees cocoa involved as being one of the seven targeted

commodities.

3.1 EUDR AND THE NEW APPROACH TO GLOBAL FOREST
MANAGEMENT
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3.1.1 Responding to a New Challenge: Agricultural Land Use

As seen, in the first years of the 2000s, the Union has launched programmes to halt the illegal
logging trade and the placement of illegally harvested timber products on its market, as its first
priority to contribute to better forests treatment.?>® With the emergence of more precise information
shedding light on the drivers of deforestation, the policy objectives of the EU have undergone a
transformation and expansion, leading to the proposition of something new.?® The advancement of
scientific research and the availability of extensive data have made it inevitable to address the issue
of deforestation from industrial and agricultural practices perspective that massively undermines
forests sustainability. Therefore, while beforehand the EU focused primarily on regulating timber
markets and reducing the change of illicitly sourced timber being traded within the EU’s domestic
market, the recent legislative action taken by the EU marks a progression in EU’s efforts to reduce
deforestation.?®® Acknowledging its even greater responsibility and complicit engagement in this
environmental issue driven by agricultural products’ high demand, the EU has taken steps to develop
a fresh legislative proposal aimed at ensuring that the products consumed in the EU do not further
foster this urgent issue.

After several negotiations, that will be subsequently shown in details, in the mid-May of 2023,
the Council gave the final go-ahead to this unique piece of legislation, which proved the umpteenth
EU’s attempt to take the lead in guiding the movement towards better and more sustainable
development.?®! In this regard, the EUDR was designed to prevent that forest-risk commodities were
imported and sold in the EU market or exported from it with the purpose of curtailing deforestation
and forest degradation in the EU and globally.?%? The Union aimed at steering consumption habits to
encompass only those goods that were certified as ‘deforestation-free’ and not associated with the
depletion of forests.

The choice of forest risk-related commodities that should have fallen within the scope of the

regulation was the result of an attentive examination aimed at identifying those commodities where
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the ‘Union consumption was the most relevant in terms of driving global deforestation and forest
degradation and for which a Union policy intervention could bring the highest benefits per unit value
of trade’.?%® Following extensive estimations and multiple assessments, the EUDR ultimately came
to cover seven commodities, namely oil palm, soya, wood, cocoa, coffee, cattle and rubber,
considered to cause the major Union-driven deforestation’s contribution.?%* In addition, the EUDR
sought to include products that are derived from the aforementioned list of commodities. As stated in
Article 1 indeed, the regulation ‘lays down rules regarding the placing and making available on the
Union market as well as the export from the Union of relevant products, as listed in Annex I, that
contain, have been fed with or have been made using relevant commodities’, with the latter referring
to the previously mentioned list.?®® Therefore, it is worth highlighting that the EUDR expanded its
scope significantly by incorporating derived products or items manufactured using the listed
commodities, with examples like chocolate, beef, leather, furniture, or printed paper taken from the
long list of Annex 1.26 However, in line with the EU’s objective to ensure an overall sustainable
development, the EUDR excludes from its scope those products that have already completed their
lifecycle, being otherwise subject to waste.?’

In addition to significantly broadening the range of covered products, the regulation serves as
a symbol of the EU’s commitment to the sustainability cause, an aspect that had been overlooked in
previously implemented EU strategies. The EUDR, indeed, broadened the conditions for operators
and traders to legally introduce the seven commaodities and their derived products into the market and
for export, by requiring them not only to comply with the relevant legislation of the country of
production but also to meet the condition of deforestation-free.?%® Like the EUTR, the EUDR falls
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into the category of those trading instruments classified as unilateral measures, aiming to extend their
reach and regulatory influence beyond borders.?® The practice of ‘territorial extension’ was indeed
enshrined in the new regulation, but with an even greater objective of propagating the Union’s
objectives and ideologies beyond legality. In light of this, exactly as the EUTR, the EUDR focuses
on the demand-side to enforce controls on forest-risk commodities, but through the requirement of
checks that go far beyond verifying the legality of production in the country of origin.?’® By
disassociating regulatory oversight from the narrow focus on legality, the EUDR seeks to take a
substantial stride towards guaranteeing that production adheres to sustainable practices transcending
the realm of mere legal compliance, unable to signal the existence of sustainable patterns.?’* Hence,
it becomes clear that the previous emphasis on legality, as embedded in the pre-EUDR approach, is
no longer enough to ensure sustainable advancement in global landscape, leading the new approach
to be better shaped for responding to greater challenges in todays’ scenario.

The highly demanding new regulation would only be effective if backed up by proper EU
support, especially towards those most hit by its stringent requirements. As stated by the Vice
President and Regional Director for Europe, van Veldhoven, ‘the EU regulation could be a major
boon to global efforts to stop deforestation and fight climate change — yet its success will hinge on
whether the EU can meaningfully partner with the countries, companies and smallholder farmers who
are producing the goods’.2’?> Hence, it was immediately underlined the importance of creating strong
support network with the EUDR’ addresses to guide them through the process of adapting to such
ambitious regulation. If properly implemented, the regulation could also serve as a decisive signal to
global markets, conveying the idea that sourcing food and commodities does not have to necessarily
entail environmental destruction.?”® Hopefully, this outcome could also encourage other emerging
and lower-standards countries to follow the EU’s example and adopt a similar approach,?’ thus
triggering that collective push for worldwide change in addressing this urgent issue.

In short, the new legislation replacing the former EUTR has marked a significant step forward
both at the EU level and in the global context. Yet the legislation faced formidable challenges.

Balancing various interests, while striving to maximize sustainability outcomes and simultaneously
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cater to the requirements of operators who must adjust their behaviours, set the tone for a lengthy

deliberation process among the decision-makers responsible for the final adoption of the EUDR.

3.1.2 The Thorny Adoption of the EUDR: the Parliament’s Comprehensive Legislative
Proposal versus the Commission’s More Stringent Approach

As anticipated, embarking on the deliberation of such ambitious regulation involved an
extensive series of consultations among EU decision makers, simultaneously triggering a subsequent
intense debate on its feasibility. While the discussion on its viability will be primarily addressed in
the final paragraphs of this chapter, this section delves into procedural steps that shape the legislative
history characterising the final adoption of the EUDR.

In this regard, the EUDR undertook a long path of back-and-forth proposals within EU
institutions and involved actors. Faced with still high pace of deforestation, alongside increasingly
clear complicity in fostering this issue, the EU’s first reactions were reflected in the Commission
2019 Communication Stepping up EU Action to Protect and Restore the World’s Forests, 2’ later
endorsed by the EU Environmental Council t00.2’® The need to start making some advancements in
its regulatory activities was also reiterated in the subsequent European Green Deal Communication?’’
in the EU biodiversity strategy for 2030 and the Farm to Fork strategy.?’

In response to this context, on the 22" of October 2020, the European Parliament took action
by issuing an own-initiative legislative resolution by calling upon the Commission to take concrete
steps to drive its regulatory activities towards deforestation-related changes®’®. Coherently with the
EU treaty framework indeed, the EP made use of its power to ‘request the Commission to submit any

appropriate proposal on matters on which it considers that a Union act is required for purpose of
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implementing the Treaties’, 2 while presenting specific perspectives that should fallen under the
purview of future regulatory initiatives.?8!

In response to this, the Commission adopted its legislative proposal on 17 November 2021 with
the introduction of a draft for a new Deforestation-Free Products Regulation.?®? Nevertheless, the
Commission’s proposal showed relevant variations compared to the original request outlined in the
EP’s resolution. Some scholars have gone as far as to say that the proposal was far less ambitious
than the EP’s initial endeavour to address the overall issue of deforestation and related problems.?
In this regard, the following lines will attempt to go through the key discrepancies between the two
approaches, with a primary focus on the aspects deemed most relevant for the final discussion of the
thesis.

One crucial point that deserves attention is the difference in how the protection of human rights
is addressed. The EC’ proposal appears to be less robust in terms of ensuring the respect of social and
human rights, including those of land owners and indigenous people,?®* with no formal written
obligation to adhere international standards on land tenure rights.?®® In other terms, the access of
forest-risk commaodities is not made contingent upon due diligence that considers the risks associated
with these products being produced in or linked to violations of the rights of local populations.?®® As
a reaction to this, other EU actors involved in the EU regulatory system like the European Economic
and Social Committee (EESC) has expressed its discontent on such Commission’s gear change while
stressing on the need to incorporate workers, small-scale farmers and human rights in the proposed

regulation.?8” Furthermore, the draft EUDR has faced criticism for not providing for the right to access
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justice for those individuals most hit by environmental harm or human rights violations committed
by operators.?3 Therefore, it can be argued that the proposal could have placed greater emphasis on
the social aspect and the role of civil society, by incorporating civil liability mechanisms that would
compel operators to compensate the most adversely affected third parties for any violations.?®
Another significant difference relates to the ‘substantive coverage’ of the proposal when
compared to the resolution put forth by the Parliament.?®® First of all, while the EP had initially
advised that EU legislation should encompass actors in the financial sector among the category of
operators subject to due diligence obligations,?* the proposal excludes them from the coverage of the
law’s provisions,?® thereby overlooking their potential contribution to deforestation.?®® Moreover,
concerns have also been raised about the breadth of products addressed by the law. Initially, the
Commission’s proposal limited the scope to six commodities, omitting maize and rubber, since
considered less relevant to the purpose of curbing EU-driven deforestation.?®* In fact, although the
ultimate agreement eventually returned to the seven commodities listed above, the Commission
consistently leaned towards reducing the variety of products rather than expanding it. Additionally,
the proposed draft, whose only focus is on forests, stands out from the EP’s resolution by
encompassing other natural ecosystems likewise at risk of degradation due to conversion and
agricultural practices, such as savannahs, peatlands and wetlands.?®® Lastly, doubts have emerged
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regarding the primary target of these activities, which seem to concentrate much more on addressing
deforestation and less on forest degradation.?®® This is also triggered by the unclear definition of these
phenomena, which disregards the EP’s insistence on establishing clear and enforceable definitions.?’
After outlying the main divergences among the initial EP’s resolution and the 2021
Commission’ proposal, the following months were marked by extensive negotiations that, by
reaching the final political agreement among Parliament, Council and Commission just on the 6™ of
December 2022, led to deliver such highly debated and crucial regulation.?®® In line with the EU’
decision making process, forthcoming steps have involved the adoption of this ultimate text
collectively by both the legislative branches in order to formalize it as law. On April 2023, the
Parliament adopted the regulation, followed by the Council’s adoption on May 16, subsequently
published in the EU’s Official Journal on June 9, with an expected entry into force 20 days later.?*
After numerous rounds of negotiations, the regulation was adopted. The next section will
examine it by using the criteria set in the pre-EUDR approach. This will help to understand to what

extent EU institutions learnt from the past and to discern shortcomings.

3.2 A COMPARATIVE ANALYSIS AMONG THE EUDR AND PRE-
EUDR APPROACHES: THE LIMITS OF THE EU UNILATERAL
ACTION

By applying the three criteria of the methodology identified in chapter I, this section analyses
how the EU intends to tackle the global deforestation issue through the regulatory instruments
provided by the EUDR approach. By comparing the EUDR with the previous regulation, this analysis
will assess the potential progress in the promotion of sustainable forest management in third countries.

Beside the variations encountered in the content of EUDR, it is crucial to stress that, while the
pre-EUDR approach highly relied on the combination and the complementary support of both

unilateral measures and cooperative instruments, the EUDR approach significantly disrupts this
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equilibrium. In this regard, it seems that the EUDR — a market-driven unilateral measure with a focus
on the demand-side of trade — emerges as the primary and prominent regulatory technique upon
which the new approach is built, while the other supplementary tools remain less emphasized, or
neither mentioned at all. In this regard, while existing VPAs would remain in place, the new EUDR
approach does not explicitly mention VPAs in its content.3® This becomes particularly challenging
for those countries who have signed VPAs and those that have managed to successfully attained
FLEGT licensing for their exportations — as of now, only Indonesia has accomplished the trade of
FLEGT-licensed products.®* While under the previously implemented pre-EUDR approach, VPAs
offered a kind of expedited pathway for products labelled as ‘legal’, ensuring easier access and
simplified due diligence controls by EU importers, the ‘legality’ criteria alone do not suffice to meet
the requirements of the new EUDR.3% As stated above, the EUDR expands its scope by requiring
products placed into the EU market, as well as exported from the EU, to be marketed as
‘deforestation-free’, rather than just produced in accordance with the relevant legislation of the
country of production.®®® As a consequence, this new requirement risks to exclude a wide range of
products given the non-compliance with the new EU’s definitions of ‘deforestation-free’ or
‘degradation-free timber’ in the case of timber’s trade.*** Additionally, there is a heightened risk of
overlooking and neglecting all the other elements and components introduced through the signing of
VPAs, further disrupting the equilibrium reached through the combination of regulatory instruments
adopted in the previous approach. Hence, not only are countries and their associated producers who
have signed VPAs losing the benefits offered by this collaborative tool, but they also frequently
encounter more stringent demands, which often lead to significant challenges and conflicts with their
own national forest policies.®®

Recognizing the substantial impact that the EUDR and the absence of VPAs might have, the
Commission has come up with other backup solutions in an attempt to still engage with the countries

that would be most heavily affected by this disruption. In its place indeed, the EU strengthened its
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efforts in the promotion of Forest Partnerships, aiming to continue assisting third countries in shifting
their agricultural systems to align with the new EUDR.3% While these efforts share certain similarities
with VPAs,%%” the emphasis put on Forest Partnerships has become an integral component of the
broader EU policy landscape, aligning with initiatives like the European Green Deal, which places a
priority on achieving zero carbon emissions, poverty alleviation and human rights.3®® These Forest
Partnerships are established with the aim of promoting the enhancement of forest governance systems
in partner nations, ensuring the active engagement of all involved parties, and reinforcing the rights
of communities dependent on forests.>® Nonetheless, the actual on-ground support provided has to
be assessed and evaluated, alongside the potential of these partnerships to create analogous spill-over
effects as those of VPAs.310

Therefore, as a result of the absence of cooperative instruments within the EU strategy, the
subsequent paragraphs will be organized to concentrate solely on the technical aspects of the new
implemented EUDR, notably without the cooperative instrument of the pre-EUDR approach. In other
words, given the different mixture of instruments used, the following three sections will exclusively
be divided into two subsections, with one examining EUDR’s technicalities and the second one
focusing on its application on third countries, and specifically to the context of Ghana, while leaving

aside the unused VPA’s characteristics.

3.2.1 Enforcement and Implementation

Starting from the enforcement and implementation criteria, this overall section proceeds with
the analysis of the EUDR’s technicalities by comparing it with the pre-existing demand-side
regulation of the previous approach, aiming to accentuate any innovative elements. However, as
mentioned, as the new EU strategy does not explicitly include a supply-side element, this overall

section will just be divided into two main parts. The first subsection 3.2.1.1 attempts to examine the
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very technicalities enshrined in the EUDR, comparing it with those found in the EUTR, while
subsection 3.2.1.2 focuses on how the new unilateral measure and its related characteristics will affect
the case of Ghana. Due to its recent adoption, empirics on its actual effects are not available yet. The
analysis thus relies on a series of considerations based on the relation among the newly introduced
EUDR, the known complexities of Ghana’s economic and normative system, together with its forests
condition, and the analysis of the pre-EUDR approach’s application in Ghana. In other words, the
potential impact of the new EUDR approach will be evaluated by exploring the impact of the new
stringent EUDR, by applying it to the Ghana’s case study and by considering the lack of other supply-
side regulatory instruments included in EU strategy. The section will therefore try to draw some
preliminary conclusions on the changing EU approach to enforcement and implementation, providing

a foundation for further discussions on the EU’s stance in combating deforestation.

3.2.1.1 Enhanced Precision and Evolving Responsibilities in the Implementation and
Enforcement Processes of the EUDR

In parallel to what has been done with the analysis of the EUTR in the previous chapter, a
pivotal step results to be the study of the actors engaged in the implementation and enforcement
processes, that will be used to stress out the main differences encountered among the two approaches
in studying this initial criteria. The system of actors, alongside their competences and responsibilities’
allocation appear to be more detailed and intricate to what stipulated in the EUTR, surpassing the
previously simpler structure foreseen by the repealed regulation.3'

First of all, likewise EUTR, Member States play an initial key role in the process as they are
the ones in charge of designating one or more competent authorities to carry out the checks foreseen
by the regulation and of ensuring they do possess the adequate powers, functional independence and
resources to effectively conduct their checks on operators.3'? In particular, regarding the earlier
identified issue of limited resources, Article 76 of the EUDR emphasizes the significance of MS
effectively utilizing adequate resources and capacity,®® by propelling states to make use of the
additional resources provided through European funds and capabilities in order to refine their

implementation process.3!

311 Hedemann-Robinson, M. (2022). Legislative Pioneer on Global Forest Protection? A Commentary on the European
Union's Proposed Deforestation-Free Product Regulation. European Energy and Environmental Law Review.

312 European Union. (2023). Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023
on the making available on the Union market and the export from the Union of certain commodities and products
associated with deforestation and forest degradation and repealing Regulation (EU) No 995/2010 OJ L 150. Retrieved
from EUR-Lex: https://eur-lex.europa.eu/eli/req/2023/1115/0j.

313 1hidem.

314 1bidem.

68


https://eur-lex.europa.eu/eli/reg/2023/1115/oj

Specifically talking about the selected competent authorities, it is noteworthy to stress their
increased responsibilities and importance in both the implementation and enforcement processes. As
a matter of fact, competent authorities follow more precise and specific operational rules with a more
detailed indications on the percentages of operators to be checked and the quantity of the relevant
commodities to control.3'> Consequently, by undertaking their checks, competent authorities find
themselves to be more informed and updated about the characteristics of traders and their dynamics,
raising the possibility to fulfil their roles more effectively.!® Furthermore, the heightened precision
of the EUDR in setting rules plays a crucial role in minimizing diverse interpretations that could
emerge among different actors. This marks a significant stride toward achieving a more consistent
and uniform application of the law, encountered as one of the main challenge of the previous
approach.

To further examine the roles of the entities involved and the additional technical expertise
needed to maximise the results of the implementation, some other modifications are to be observed.
Similar to the EUTR where operators could seek assistance from MOs for their due diligence
requirements, the EUDR allows operators and traders to designate an ‘authorised representative’ to
prepare their documentation on their behalf.3!” Thus, despite the removal of the figure of MOs, the
new legislation still provides the possibility for operators to rely on other technical figures to help
them undertaking their obligations and maximising the outcomes. In addition, if previously custom
authorities were responsible solely for conducting checks on FLEGT licenses, now they play an
expanded role. They in fact oversee the inspection of relevant commodities entering or leaving the
market and ensure a correct declaration of information, while verifying as well the correct status and
information of the due diligence statement on the newly introduced exchange information system.3®

The establishment of an efficient and well-functioning information flow among the entities is
another main pillar in the new piece of legislation. The Commission assumes a crucial role in setting

up and managing a more centralized system of information, capable of ensuring better coordination
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and aiming at supporting operators and authorities in carrying out their tasks.3'® The Commission
indeed assumes a greater role in the overall process, being the one responsible of setting up an
electronic interface based on a central database system, known as the ‘register’, capable of ensuring
coordination and cooperation between every actor involved and the harmonious implementation of
the law.*?° Once again, competent authorities play an essential role in collaborating with the
Commission to refine this structure through the establishment of administrative arrangements
appositively thought to perfect the transmission of information on investigations.®?! Therefore, the
newly implemented system incentivizes a more centralized structure aimed at ensuring a more
effective implementation process in which every participant is interconnected with each other and
serves as a vital component.

Alongside institutional actors, the civil society and the general public also participate in the
implementation process.®?? This is another noteworthy innovative aspect introduced in the EUDR.
Drawing insights from the operational experience of the EUTR, the legislation aims to enhance the
crucial role played by the public by formally and legally recognizing their contribution to information
for monitoring and supervisory purposes.®? While the EUTR just made a brief and superficial
reference to the possibility of competent authorities to conduct checks based on concerns raised by
third-parties, the EUDR explicitly dedicates a section to ‘substantiated concerns’, stating that ‘natural
or legal persons may submit substantiated concerns to competent authorities when they consider that
one or more operators or traders are not complying with this regulation’.%?*

It is equally important to underscore significant advancements in enforcement procedures.
Differently from the previous approach, Member States are entrusting competent authorities to take
‘immediate interim measures, including the seizure of the relevant commodities or relevant products,
or the suspension of the placing or making available on the market or the export of the relevant
commodities or products’ in case of non-compliance.?? Therefore, competent authorities exercise a

much powerful role in the new piece of regulation than the repealed one as well in the enforcement
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phase. While before competent authorities were just in charge of carrying out inspections and
informing operators of the corrective measures decided by MS, they have now the power to
immediately seize or suspend the placing on the EU market or the export of any products in case of
infringements.®?® Additionally, after having identified a high-risk transaction, competent authorities
shall register the identified situations in the information system, 3" again underscoring the importance
of accessible and central information to improve the efficiency of the system. After that, MS promptly
need to notify the Commission and the other foreign authorities about these measures. 328

Beside this increasingly central role of competent authorities’ action, the EUDR’s content
seems to be more rigid and prescriptive than the previous EUTR when it comes to outlay the type of
penalties foreseen by the law.3?° In particular, the EUDR envisages that MS should lay down penalties
which are ‘effective, proportionate and dissuasive’,**° indicating a series of percentages and minimum
standards, capable of designating a minimum common ground for the actors in charge of using them.
Given the precision of these indications indeed, the discretion and the autonomy left to MS in
choosing the type of penalties is dramatically reduced, which again helps to harmonise the different

processes of the overall law’s application among Member States’ interpretations.

3.2.1.2 Unraveling the Dual Impact: Examining Ghana’s Response to the New EUDR'’s
Implementation and Enforcement Techniques

This section focuses on the impact of the EU approach on third countries. If the primary
objective is to evaluate the role of territorial extension measures in promoting sustainability in foreign
nations, the emphasis should not solely be on the viewpoint of importers but should also include that
of exporters. In this regard, while missing the supply-side element and the related analysis, the EUDR
approach towards deforestation reduction only relies on the potential influence of its demand-side
legislation as a way to extend its global reach. It does not ‘make use’ of those bilateral or multilateral
agreements, more generally referred as cooperative instruments, to reach its regulatory influence on

third countries. Therefore, this section evaluates how the novelties introduced by the EUDR might
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potentially represent a step forward better management of forests and produce more sustainable
patterns, specifically when applied to the context of Ghana.

Beginning with the distinctive features of the anticipated implementation and enforcement
processes in the new approach, it can be asserted that the heightened precision in the guidelines for
actors marks a potential stride toward a more standardized and cohesive representation of EU law in
foreign countries. The EU’s endeavour to ensure a thorough deployment of highly capable and
technical figures and to establish a more centralized and interconnected system, where actors are
obliged to align with a more stringent framework of rules, undoubtedly contributes to a perception of
a more credible and compact EU regulatory influence. However, the absence of a supply-side
component, such as the VPA, an essential tool for the application of EU law and for the assistance to
trading partners in meeting EU standards, certainly represents another factor to be taken into
consideration when studying the overall impact on third countries.

Taking into account the case of an exporter like Ghana, who sees its primary cocoa exports
directly impacted by changes introduced through EU law, the higher strictness and enhanced controls
implemented by EU operators in their implementation and enforcement processes have the potential
to generate opposite outcomes: it may either serve as an incentive to adapt production processes to
ensure continued market access; or it may create a significant obstacle to enter the market.

To understand the impact on Ghana of the EU’s new implementation and enforcement
processes, two major factors must be considered. Firstly, Ghana’s quasi-dependence on its cocoa
sector with the EU market plays a pivotal role in motivating the country to enhance and improve
forest management in order to continue accessing the EU. In this regard, while in the previous
approach, the less stringent enforcement allowed trading partners to exploit the different applications
among countries and still export their products to the single market, the robust barriers foreseen by
the new EUDR have certainly disrupted trading dynamics in third countries. As a consequence, the
country has been forced to find ways to implement systems capable of adhering to these stricter
requirements and to rely on its own resources to move towards more acceptable production practices.
In the cocoa sector, Ghana has witnessed a growing responsibility placed on its primary agency
overseeing industry development, known as the Ghana Cocoa Board (COCOBOD).>*! As early as
2019, COCOBOD launched the implementation of a Cocoa Management System (CMS), constituting
an integrated database encompassing cocoa farms, farmers and cocoa resources in Ghana, aimed at

331 COCOBOD. (2023). Cocobod on Course to Achieve Goals of Ghana Cocoa Traceability System (GCTS). Retrieved
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gots.
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assisting the planning, monitoring and evaluation of the cocoa sector.3*? Undoubtedly, the body has
recognized the imperative to introduce new tools to aid the country in adhering to the EUDR,
considering the greater accuracy in implementation and enforcement measures found at EU level.

Furthermore, the second factor to be considered is the changing support provided by the EU
due to the removal of the supply-side element that leaves a country such as Ghana, characterized by
limited administrative coordination and governance capacity, alone in its adaptation processes. As a
matter of fact, the country found itself to face stricter rules and bear higher costs, without disposing
of the collaborative support provided by the VPA. Despite the strong economic ties with the EU
market, this risks pushing Ghanaian farmers toward alternative markets with lower standards, leading
to a global trend of escalating deforestation. In addition, the new EUDR approach risks to intensify
the Ghanaian exporters’ perception of EU’s action as a mere imposition lacking legitimacy. The
absence of a participatory and comprehensive process such as the VPA, capable of involving
Ghanaian actors in the implementation, further confirms this perception. In such a country
characterized by corruption and poverty, where the primary source for smallholders is cocoa
production,®® the introduction of a rigid approach that does not foresee the involvement of local
actors and does not provide technical and financial assistance to the foreign country, further
incentives Ghanaian producers to opt for alternative markets lacking similar deforestation-related
trade policies.

Alongside the increased team and more specialized technical expertise at the EU level, overall,
the more uniform and consistent methodology, may prompt a country like Ghana to increase its
efforts to adhere to the new EUDR’ requirements. Yet, other essential factors could prevent the
country from doing that. Despite the quasi-dependence of Ghana on EU trade, the withdrawal of
VPAs, which had a vital role in providing Ghana the right support to adapt to EU law, has the potential
to influence the country’s reaction. The absence of a collaborative instrument like VPA reduces the
practical possibilities for compliance with EUDR requirements and diminishes the country’s
willingness to meet EU standards despite its strong economic ties, leading to a preference for other
markets with lower standards.

More in general, in comparison to the pre-EUDR approach implementation and enforcement
techniques, the new EU approach seems to overlook important considerations. While VPAs have
been crucial to drive tangible progress towards sustainability, the EU’s new strategy prioritizes the

refinement of its demand-side regulation while neglecting the need to increase support to producer
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countries through complementary and collaborative tools. The adoption of an approach that is
composed solely by a high demanding unilateral measure shows the EU willingness to refine the
loopholes found in the replaced EUTR but it witnesses the lack of support that the EU foresees to
provide to foreign territories. This compromises the implementation of EU law measures in third
countries due to the challenges that producer countries may face in implementing and enforcing the
regulation of the EUDR approach, despite the strong economic interests these countries might have
in continued access to the EU market. This element provides evidence that the EUDR is going to

reduce the EU’s global influence in these third countries.

3.2.2 Traceability Requirements and Transparency Issues

The EUDR introduced new obligations concerning tracking systems to monitor products
circulating in the market. The enhancement of traceability requirements aim to create better informed
market practices, which may assist the EU in gaining a better understanding of its exporters and
finally prompt third countries to undertake more transparent operations. To study this, the first
subsection 3.2.2.1 will firstly go through the technicalities of the tools used to undertake checks, by
focusing on the important novelties introduced with the EUDR. While not undergoing a complete
overhaul, the new elements within the legislation exhibit a higher degree of specificity and
distinctiveness. However, it is only in the consequent subsection 3.2.2.2 that their actual impact on
producer countries’ realities will be evaluated, especially concerning its practical application in the

studied context of Ghana.

3.2.2.1 Exploring the New Components of the EUDR’s Due Diligence Systems: Geolocation
and Country Benchmarking system

DDS still do represent the key mechanism utilized to carry out checks and controls to ensure
compliance with the content of the legislation.®** Likewise in the repealed EUTR, DDS represent a
tool designed to facilitate the implementation and the enforcement of the new piece of law, providing
a specific framework for compliance to be adhered by the addresses of the law. Operators should

indeed formally take responsibility for what they place on the market or export by delivering DDS
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proving compliance with the content of the law.3®* Specifically, Article 8 of the EUDR foresees that
‘prior to placing relevant products on the market or exporting them, operators shall exercise due
diligence with regard to all relevant products supplied by each particular supplier’.3%®

Some initial considerations are needed to identify distinctions from the previously repealed
legislation. One crucial aspect is the timing whereby operators need to carry out due diligence: while
there is no specific mention in the EUTR, the new EUDR stresses on the obligations of operators to
deliver such DDS ‘prior’ to the relevant products’ placement on the market or to its export.3¥’
Moreover, the EUDR brought another important novelty in terms of the recipients of its obligations.
As a matter of fact, while operators continue to be the key addressees, a notable shift concerns the
definition of the term ‘operator’ and the range of actors encompassed by this term. While in the
EUTR, the operator is defined as ‘any natural or legal person that places timber or timber products

on the Union market’,3*® the EUDR extends its definition to as ‘any natural or legal person who, in

the course of a commercial activity, places relevant products on the market or exports them’.3% In
addition, the regulation not only aims to provide a more precise definition of what is meant for
‘operator’, but also broadens its scope to traders, which are defined as ‘any person in the supply chain
other than the operator who, in the course of a commercial activity, makes relevant products available
on the market’.>*° Therefore, the EUDR extends the range of its addresses by involving both operators
and traders under its obligations, imposing them to take the appropriate steps in order to ensure that
what it is placed on the market complies with the deforestation-free and legality requirements.®*! In
this framework, while large-traders are now treated as ‘operators’, it is important to stress that those
traders considered to fall under the category of Small and Medium Enterprises (SMEs) are on the
contrary considered not to exercise such influence on supply chains. Therefore, likewise SMEs’

operators that ‘shall not be required to exercise due diligence for relevant products contained in or

made from relevant products that have been already subject to due diligence (...) for which a due
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diligence statement has already been submitted’, SMEs traders are exempt from the detailed due
diligence.?*> SMEs traders are however required to gather and retain information from their supplier
or client regarding the relevant product and specify the reference number of the previously conducted
DDS.3

Going now through the details of the regulation, likewise the repealed EUTR, due diligence
includes three main components: a) the collection of information, data and documents needed; b) risk
assessment measures and c) risk mitigation measures.** However, the content of each section results
to be highly more detailed and rigorous than the one outlaid in the previous DDS.

Starting from the list of information needed, the main difference with the EUTR lies on the
addition of a new criterion on the geo-localisation of all plots of land where the relevant products
were produced, as well as the date or time range of production.®* This stresses the need to check
whether the land have been truly produced in deforestation-free areas, going further than just looking
at the legality condition as foreseen in the pre-EUDR approach. Requiring for such accurate details
on the specific locations of harvest rather than just at the whole country plays a key role in allowing
European actors to better know the context with which they are trading, ensuring compliance with
the deforestation-free objective and facilitating a comprehensive awareness of the dynamics
unfolding in foreign regions. As soon as any deforestation or forest degradation on the relative lands
is acknowledged, the products will be automatically disqualified and not allowed to be placed on the
market or exported.34°

The main innovation introduced in risk assessment instead is the new three-tier country
benchmarking system, whereby countries are categorized into groups based on the level of risk they
pose in terms of producing commodities that may not comply with the requirements outlined in the
legislation.®*” The Commission is in charge of classifying countries into ‘high’, ‘low’ or ‘standard’

risk according to the scientific evidence and reliable sources it has gathered.>*® This system enables
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operators to conduct different forms of due diligence according to the level of risk such as simplified
due diligence for ‘low risk’ countries and heightened controls for those designated as ‘high risk’.34
Regarding the factors determining the basis for risk assessment, EUDR results to encompass various
aspects that were not formerly addressed in the EUTR. While previously mainly focused on risks
related to the problem of illegality and the complexity of the supply chains of timber and timber
products, the new regulation widens its range of considered risks from the presence of forests and
their conditions on the area of reference to the supply chain complexity and the risk of mixing with
relevant products of unknown origin.®*° Additionally, it is noteworthy to observe an enhanced
emphasis on the reliance on information collected from diverse sources, together with considerations
regarding the presence of indigenous people in the area and the related conflicts over land rights,
alongside associated concerns.%*

Finally, risk mitigation introduced additional details, not only by mandating operators to
identify potential risks before introducing a product into circulation but also by requiring them to
implement mitigating measures to achieve minimal or no risk, encompassing actions such as the
possibility to conduct ‘independent survey or audits’.>*? Furthermore, operators have now at their
disposal a broader array of practices, such as adopting model risk management practices,
implementing reporting and record-keeping procedures, and employing internal control measures.>3

Overall, the intensification of the DDS provides the EU the possibility to gain a better
knowledge of the studied commodities and to strengthen control on their trading dynamics.
Furthermore, such level of information, if successfully gathered, enables the EU to gain a deeper
understanding of its trading partners and ensures a more transparent trade with them. Certainly,
compared to the EUTR, the increased specificity in the regulatory control system undeniably reduces
the discretion that operators may have had in adhering to more general obligations. In other words,
the interpretation of the required information converges more towards a singular possibility,

promoting a more standardized approach within the EU territory, discouraging external trading
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partners from exploiting variations among Member States. Nevertheless, while it might be thought
that this detailed framework compels exporters that continue to seek access to the single market to
adjust and furnish all the necessary information as mandated by the due diligence requirements, the
actual behaviour of producer countries has to be attentively analysed. Once again, producer countries
may face two alternative outcomes: they may be prompted to change their behaviours and adopt
transparent and sustainable practices to access the EU market, or they may be overwhelmed by the
abundant level of obligations and may reconsider their export strategies and explore alternative

solutions.

3.2.2.2 The complex Impact of EUDR’ Traceability Requirements: the Ghana’s Intensified
Tracking Efforts and the Advocacy for a Collaborative Benchmarking System

Undoubtedly, when examining the second criterion of the analysis, the EUDR approach stands
out for its highly precise and much more rigid tracking systems, capable of creating a more uniform
approach among MS such as analysed for the first criterion. Moreover, the DDS introduce new
elements that have the potential to move towards a more transparent system of information and a
better EU knowledge of the territories of the respective trading partners.

Firstly, the identification of the ‘geographical location’ of a specific traded commodity and the
related lifecycle’ stages requires an extremely precise and attentive process of acknowledging the
whole supply chains’ peculiarities and complexities. Achieving this necessitates a collective effort
from all the entities within the relevant supply chains to enhance their geolocation information and
data management capabilities, thereby ensuring the precision of data.®** This may not always be an
easy task, specifically for those countries that have difficulties in implementing proper and
functioning data management systems and digital basis which effectively captures the overall
product’s cycle. Likewise, gathering precise information on the exact time of cultivation presents
several challenges, risking to exclude producers from the exportation of commodities when the
respective countries lack of a robust traceability system.

This could be seen in the case of Ghana, in where the majority of its market, and specifically
the cocoa industry, is marked by the presence of small-scale farmers who often lack the necessary
resources and capabilities to fulfil the data collection requirements mandated by the EUDR.3%

Notably, the difficulties encountered at farm level are accompanied by the presence of a unidirectional
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flow of information and restricted cooperation or information sharing among private sector
traceability system.®*® However, despite the technical difficulties faced by the country in
disseminating reliable and transparent information that engages the entire supply chain, Ghana has
committed to progress along its journey toward more sustainable practices, an effort that may
guarantee the country its access to the single market.®>" To assert its role as the leading producer of
traceable cocoa, the COCOBOD — which is the main governmental body that supports the production
processes of cocoa in Ghana®®® — has assured its effort to refine its established national traceability
system, named Ghana Cocoa Traceability System (GCTS), to tackle the existing limitations as a way
to ensure better coverage for cocoa farmers and reducing inaccuracies.®® Specifically, the
COCOBOD’s Deputy Chief Executive Dr. Emmanuel Opoku claimed that ‘the operationalization of
the GCTS will help to address the phenomenon of cocoa-driven deforestation, prevent farmers from
producing cocoa from protected forests, and improve the visibility of the cocoa supply chain to ensure
that the consumer is assured of the best production practices’.3® This certainly represents a
noteworthy effort by the Ghanaian government that, pushed by its economic ties with the EU, tries to
enforce a better tracing system for mapping cocoa farms and for identifying the nature of production
processes, which may result fundamental in confirming its ascertained role of primary export of cocoa
to the EU.

DDSs have also brought the introduction of the three-tier country benchmarking system, a
mechanism that enables the Commission to categorize countries, or parts thereof, into three groups
based on their risk level of producing non-deforestation-free commodities.®®! The system foresees
that low-risk categories are subject to less strict controls and this may serve as a strong economic
incentive for producer countries to improve their forest governance to reduce their deforestation-risk
levels.®2 Also in the specific case of Ghana, this approach represents a beneficial strategy, motivating

the country to modify its practices to reduce risks and encouraging EU operators to more readily
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choose Ghanaian products due to the simplified process of gathering delicate information. Again,
capitalizing on its strong relation with the EU market, Ghana’s economic incentives could play a
crucial role in encouraging efforts to comply with EU law.

Nevertheless, despite the potential advantages that such a system may offer, it is important to
make observations about the nature of this three-tier mechanism and the challenges faced by third
countries when attempting to align with specific categories. First of all, the EU builds unilaterally this
system mainly based on three sets of criteria: a) rate of deforestation and forest degradation; b) rate
of expansion of agriculture land for relevant commodities; c) production trends of relevant
commodities and of relevant products,®2 while also taking into account other previously mentioned
associated risks. However, due to the transparency issues highlighted earlier and the restricted
availability of sensitive data, the overall mechanism may encounter certain pitfalls and assign
countries to the wrong category. It is therefore of no surprise if producer countries have described
this categorization as a one-sided benchmarking system that is ‘inherently unfair and punitive’.3%
Environmental studies argue that effectively safeguarding forests necessitates a coordinated approach
spanning international to local levels.®®® This must involve local communities on the ground,
recognizing their crucial role in monitoring the real conditions of their territories which result vital
for enhancing the reliability of data on which the EU is basing its benchmarking system.3%® In other
words, it would result essential to involve producer governments and local stakeholders in the
development of this system, as their engagement is critical for building trust and ensuring the
accuracy and appropriateness of the data used.®®” Hence, despite the incentives brought by this new
three-tier classification, if the system is not collaboratively developed and based on a multiple
datasets, there is a risk of building an inaccurate system and enhancing the producer countries’
perception of facing the umpteenth imposition by the EU. Reasonably, this could potentially
discourage them from making efforts to align with lower risk categories and embrace more

sustainable practices, finally leading them to opt for other markets. Another important consideration
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is that, being risk benchmarking classifications conducted on a country basis and on ‘parts thereof”,
as indicated by Article 29 of the regulation,® the system risks to overlook and neglect the different
levels of risk existing among the diverse commodities present in a country.3%® Consequently, as the
DDS operate on an individual producer level, this system may lead to discrimination among farmers
by inaccurately classifying them within a specific categorization.

On the whole, the EUDR requires the collection of more detailed information, potentially
offering the EU greater transparency regarding the foreign trade and facilitating the establishment of
higher-quality tracking systems, yet the actual impact of this intensified DDS on third countries is not
straightforward. In the pre-EUDR approach, where traceability requirements demanded less
information, there were challenges for countries to establish effective tracking systems capable of
meeting the requirements of DDS. The current incorporation of additional elements increases the
challenges for producer countries. The case of Ghana and its reaction to these innovations cannot be
generalised. With regard to geolocation information, Ghana has demonstrated heightened efforts to
enhance its tracking systems, aiming to maintain access to the EU market and secure its prominent
position as a cocoa exporter. Pushed by its economic interests, Ghana seems to respond positively to
the changes brought by the EUDR through the establishment of more precise tracking systems,
marking positive strides in Ghana’s sustainability journey. However, the positive advancements
provoked by the EUDR are strongly supported by the peculiar economies ties that the Ghana cocoa
sector has with the EU.

The three-tier country benchmarking points to distinct risks. The EU’s unilateral mechanism,
which relies on unilateral gathered information, risks to classify countries in the wrong category of
deforestation-risk, diminishing the motivation for producer countries to strive for lower categories
and to obtain lessened controls. Reasonably, Ghana’s case aligns with these general conclusions:
despite its strong reliance on the EU market, the unilateral EU mechanism may discourage the country
from making its best efforts to adhere to EUDR requirements, potentially prompting it to explore
alternative markets. This suggests that EU action has the potential to drive positive advancements in
third countries’ behaviours just if producer countries perceive EU strategy as a collaborative effort

rather than just a unilateral imposition.
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Therefore, the change from the pre-EUDR approach and the absence of a supply-side element
conveying the idea of a cooperative system is crucial: producer countries can be hindered from
making positive advancements and implementing tracing systems capable of addressing transparency
issues and complying with EUDR traceability requirements. In conclusion, this reduces the
effectiveness of the EU’s approach in positively influencing the behaviours of producer countries,
and may encourage the search of alternative, less regulated markets, thereby diminishing the

opportunity to foster sustainable progress in those territories.

3.2.3 Level of Territorial Extension

This section analyses how the new EUDR approach relates to the theory of territorial extension
and the ways in which the overall resulting approach can potentially foster greater sustainable
practices in trading countries. The first subsection 3.2.3.1 will analyse how the EUDR exemplifies
the regulatory practice of territorial extension and how the new EUDR approach can reach different
realms of regulatory influence in the territory of its trading country. Subsection 3.2.3.2 applies the
EUDR approach to deforestation to the case of Ghana with the goal of understanding how this country
may be potentially affected by the implementation of the new approach. Considering the lack of
relevant and consolidated empirics, the analysis will be conducted on the basis of the previously
identified criteria to study the pre-EUDR approach and will assess the distinct use of regulatory

instruments in the current EUDR framework.

3.2.3.1 The Evolution of the New EUDR Approach’s Territorial Extension: Shifting from
Broad Regulatory Intervention to Individual Transactions Sphere

The new EU approach to deforestation stands out from its predecessor due to a diverse array of
regulatory instruments through which the EU exercises its “power through trade’.*® The shift in the
EU’s strategy highlights a reliance on unilateral measures to extend its standards globally and
encourage trading partners to adopt more sustainable practices. The EUDR represents the central
component of the new EU approach towards deforestation, functioning as a market-driven measure
that employs unilateralism to leverage the power of its single market for achieving its objectives. The
EUDR, replacing the existing EUTR, concentrates again on the demand-side of its trading actors,

using the territorial connection — product importation into the EU single market — as the pivotal trigger
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for applying its regulations and related standards to foreign trading partners. Therefore, this criterion
allows to move way beyond a mere examination of alternations within the EU territory and among
EU operators, but it rather presents an attentive analysis of how this trading instrument truly affects
the domains of third countries.

Like the EUTR, the EUDR works at the individual transaction level. As outlined in the
methodology, this implies that the EU is obliged to take into account behaviours or situations
happening beyond its borders, insofar as they are connected to a specific transaction.®* As stated in
Article 3 of the EUDR, ‘relevant commodities and relevant products shall not be placed or made
available on the market or exported, unless all the following conditions are fulfilled: a) they are
deforestation-free; b) they have been produced in accordance in the relevant legislation of the country
of production; and c) they are covered by a due diligence statement’.®”> Hence, it can be seen that,
despite the measure broadens its scope to include a wider range of products and the associated
conditions to be met, the regulation continues to allow for trade, and specifically the importation or
exportation of a product, by focusing on one single individual transaction.

The new composition of the current approach towards deforestation, however, does not allow
for engagement at elevated levels of compliance, as seen in mechanisms like country-compliance
facilitated by supply-side cooperative instruments such as the VPAs. The increased accuracy and
expanded coverage of products addressed by EUDR are counterbalanced by a more limited scope and
limitations concerning the countries potentially affected by the EU territorial reach.

Furthermore, the absence of bilateral trade agreements and the possibility to engage into higher
level of compliance risk to diminish the EU’s role as a ‘norm catalyst’ and to limit its influence on a
country level. As the impact is confined to individual transactions, the foreign country may have less
motivation to develop national frameworks capable of meeting EU requirements, given that only a
few traders will be engaged in adapting to EU law. In essence, considering divergence of exports to
lower-standards countries as a valuable option for producers, national governments of these latters
might lack sufficient incentives to transition toward legal and normative reforms promoting improved
and sustainable forest management.

Having highlighted the distinctions observed in the territorial reach of this new approach, the

study transitions to the practical assessment of how this evolving equilibrium could impact a context
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such as that of Ghana. This is necessary to understand how these new features can be pragmatically

implemented in a country such as Ghana.

3.2.3.2 Examining EU’s Territorial Reach in Ghana: the Focus on Individual Transactions
and the Prospects for a National Normative Transformation

Although Article 68 of the EUDR suggests that this detailed framework incentivizes producer
countries to enhance the sustainability of their agricultural production systems and reduce their
deforestation impact,®’® the actual influence on third countries of the EU new deforestation approach
is not that straightforward. Having acknowledged the peculiarities of an approach involving a
unilateral demand-side regulation primarily operating at the individual transaction level, it is essential
to practically apply the research to the specific country under examination.

Firstly, since the EUDR designates cocoa as one of the seven elements categorized as forest
risk commodities, Ghana’s situation certainly represents a case study on which the new EU strategy
has a significant impact. Being the West-African country the second-largest cocoa producer®’* and
the EU the largest importer of cocoa beans globally,®” the strong ties between the EU-Ghana trade
deserve particular attention when considering the potential consequences of EU law on Ghana’s
economy and its cocoa sector, given that a significant portion of Ghanaian producers will be subject
to EUDR restrictions. As the new demand-side regulation applies to every trader seeking to export
its commodity to the EU market, it is clear that Ghanaian cocoa exporter must comply with the new
EUDR’ requirements, indicating the existence of a first level of territorial extension. Hence, whenever
a Ghana’s cocoa producer decides to trade with the EU market, it is encountered with a first sphere
of EU regulatory intervention on the trading country. Similarly to the EUTR, it is reasonable to
assume that the EU aims to capitalize on Ghana’s quasi-dependence on the revenues derived from
the trade with the EU market to push exporters to align with the new EUDR’s requirements.

However, operating at transaction level without disposing of other regulatory techniques
capable of exercising higher spheres of regulatory intervention, requires the EU to take into account
other important elements. As shifting towards alternative markets was already a valuable option under

the previous approach, the high complexity and the limited realm of regulatory influence of this
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unilateral measure might even increase the attractiveness of this alternative. This requires the EU to
acknowledge that, by operating at individual level, several transactions may be subtracted from the
EU regulatory influence, massively reducing the overall EU law’s reach on foreign territories. Indeed,
while the previous approach allowed the EU to engage into higher levels of compliance, by
encompassing transactions that would otherwise escape EU influence, the new EUDR approach
misses this opportunity.

Specifically in a country like Ghana, whereby the VPA has always represented a fundamental
cooperative mechanism allowing for higher spheres of regulatory intervention, Ghanaian cocoa
producers may now encounter substantive obstacles and resistance in adhering to the new approach.
By eliminating the option for exporters to engage in a country compliance mechanism, the EU misses
the chance to extend its influence on those producers who may struggle to meet the stringent
requirements of the EUDR and finally opt for other markets. This marks a significant change from
the previous approach, where Ghanaian producers could bypass the stringent EU requirements by
simply adhering to nationally agreed timber legality, thereby mitigating the severity of demand-side
regulations.

Furthermore, the elimination of the VPAs means the loss of a collaborative and multi-sided
created mechanism that was more tailored to the specific needs of the single nation. In contrast, the
new EU strategy, which looks more like as a demand-side approach, lacks the flexibility to provide
customized solutions addressing specific national forest concerns, but it rather uniformly provides a
form of compliance for all products entering the EU market without making any differences.3"
Moreover, balancing production efficiency, social safeguards, and environmental conservation,
crucial for the long-term sustainability of cocoa sector and its interconnected relationship with the
preservation of forests, seems to be largely neglected by this one-sided approach.3”” All of these
factors contribute to reinforce the producers’ perception of the EUDR approach as an unjust
imposition and dissuade them from complying with it.

Finally, adopting a one-sided approach could also have crucial implications for the EU’s role
as a norm catalyst. Based on the discussion so far, it might be deduced that in the absence of a bilateral
agreement directly involving the government and with exporters and operators dealing with EUDR
requirements at transaction level, national governments might be less engaged in these compliance
processes. Nonetheless, it is crucial to make specific considerations tailored to the unique context of

each country. In the case of Ghana, whose cocoa production is deemed the lifeblood of the country’s
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economy accounting for the 60% of the income of Ghana’s agricultural force,®’® some variables are
indeed to be considered. Although the absence of a country-compliance mechanism, Ghana’s interest
in gaining a competitive advantage in the trade of its cocoa beans over other countries represents an
element that could potentially steer the Ghana government’s involvement into deforestation
strategies.®® In other words, given the substantial revenue gained from trading with the EU market,
Ghana might be incentivized to revise its legal national framework to facilitate the due diligence of
EU operators and streamline trade.°

Nevertheless, revising the overall Ghana’s system of laws and regulations, characterised by
several overlaps and excesses within the legal framework governing forest conversion and land
tenure, might not sound that easy for the country.®® Its uncoordinated and decentralized legal
framework has been shaped by a system of multi-source system of law, marked by prolonged and
bureaucratic procedures, limited legal literacy and significant gaps in responsibilities and rights
concerning forests.*®2 Therefore, attempting to overhaul the entire system poses a challenging task to
the government, requiring a comprehensive set of legal and institutional reforms to provide clarity
and coherence.®® To this end, a multi-stakeholder process of national stakeholders is necessary to
facilitate the reforms required to improve forest governance and produce locally suited solutions to
the identified gaps and constraints in the legal framework.3* In this context, the EUDR approach can
represent a valuable opportunity and a strong economic incentive to rebuild from scratch the overall
system and institute the necessary changes that could both benefit the country itself and ensure its
economic ties among its cocoa sector and the EU market.

Coherently with what has been just said, the introduction of this demanding regulation might
further incentive the country to accelerate the process of already existing initiatives and proposals
towards better management of cocoa sector and forests condition. The Cocoa Forest Initiative (CFI),
a public-private partnership launched in 2017 aimed at eliminating illegal deforestation from Ghana’s

cocoa supply chain and forests’ restoration,® has the potential to represent a crucial foundation that
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further assists the country in moving into this evolutionary process. Furthermore, the launched
National Deforestation Risk initiative by COCOBOD, alongside some recorded recent improvements
in the government and private sector collaborations on these matters, might further lead the country
into the EUDR’s compliance and finally promote a better management of forests.3%

That being said, it can be concluded that the unilateral approach undertaken by the new EU
deforestation strategy seems to restrain the scope of the regulatory intervention, focusing primarily
on individual transactions. While missing the supply-side element, the EUDR approach does not
combine many regulatory techniques requiring higher level of compliance, as instead found in the
pre-EUDR approach. Considered the context of Ghana, the removal of country-level compliance such
as the one facilitated trough VPA, not only increases the practical difficulties of Ghanaian producers
in the rigorous EUDR requirements, but also reinforces the perception among exporters of facing an
unfair imposition by the EU. This makes the EUDR approach a rather unilateral strategy.

However, different conclusions have been drawn regarding the EU’s role as a norm catalyst:
the strong economic interplays among EU-Ghana trade and the quasi-necessity of Ghana to keep
accessing the EU may prompt Ghana’s national government to engage in such compliance processes,
further confirming the EU role as a ‘norm catalyst’. Driven by a strong economic interest, the
government may try to rebuild its national legal systems and promote policies aimed at changing the
sustainability level of its cocoa sector. The decision of the government to embark on such transition
has the potential to influence single cocoa producers who, operating within a clearer and more
coherent national legal framework, may be more inclined to adopt more sustainable production
practices and engage in smoother trade with the EU. In essence, a collaborative framework at national
level based on a more collective process may have the potential to gather and bring together those
actors who might otherwise divert their exports to alternative markets. Hence, although the EUDR
approach does not provide for higher-level compliance, the economic ties can again play a crucial
role in guaranteeing higher spheres of regulatory intervention of EU law.

In conclusion, the analysis of the EUDR approach through the three criteria reveals a significant
shift in the EU’s strategy, now prioritizing effectiveness at the EU level rather than addressing the
drawbacks identified in the previous approach in considering the specific needs and local
circumstances of producer countries. The increased attention posed on the demand-side and the
absence of cooperative tools have proven to be significant limitations for the potential positive impact

of the EUDR approach, as initially identified in the first two criteria and then underscored by the
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restricted sphere of global extension that the EU manages to reach. Although the EU can still exert
influence on third countries by leveraging on its economic ties and its single market power, the actual
impact is constrained and varies case by case. The Ghanaian case shows that, despite the strong
interests in keeping its access to the EU single market, additional EU support and a more country-
tailored approach would be crucial in prompting the adoption of more sustainable practices,

ultimately safeguarding global forested areas.
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CONCLUSIONS

In the midst of the critical climate crisis faced by our planet, with deforestation representing a
prominent global concern, the thesis aimed to investigate the EU’s position in addressing this urgent
issue. As timber logging and agricultural expansion have emerged as the two main drivers of
deforestation, the EU adopted different combinations of regulatory tools to mitigate its contribution
and regulate the global trade of forest-risk commodities, with the purpose of spreading its high
environmental standards and prompting better forests management on a global scale.

The research showed that the EU’s dedication to this issue dates back to 2003, marked by the
adoption of the FLEGT Action Plan: this plan aimed to tackle timber illegal logging from both the
demand and supply side, employing a mix of regulatory instruments provided by the EUTR and
bilateral cooperative agreements (VPAs). Nevertheless, with growing recognition of industrial
agriculture’s role in forest destruction, the EU steered its strategy and updated its plan to address this
pressing urgency of agricultural expansion. Substituting the EUTR, the new EUDR represents the
sole component of the new mixture of regulatory instruments employed by the EU, referred in thesis
as the EUDR approach.

This pivotal shift prompted the central research question, delving into whether the new EUDR
approach facilitates a more effective strategy for fostering more sustainable practices and positive
advancements in third countries. Through the lens of territorial extension’s theory, a comparative
analysis among the two approaches and its practical application to Ghana has revealed key differences
in the EU’s evolving approach. By evaluating these changes through the three criteria, valuable
insights were gained into how the new EU strategy could potentially contribute to positive
advancements in the global fight against deforestation.

Starting from the first criterion focusing on enforcement and implementation, the challenges
encountered in applying EU law abroad stand out as an initial indicator of the limitations in the global
applicability of the EUDR approach. The EU concentrates on refining its demand-side regulation,
through enhanced implementing figures and enforcement techniques, to bolster law implementation
within its territorial boundaries and elevate the coherence and uniformity among Member States.
However, the new approach seems to neglect the essential role of supply-side elements in facilitating
the implementation and enforcement of EU law in third countries. In the case of Ghana, the absence
of vital support formerly provided by VPAs leaves the country isolated in adapting to EUDR
requirements. Despite its strong economic ties, inadequate implementation and enforcement
jeopardize the potential for positive advancements in forest management, eventually forcing the
country to seek alternative markets with lower standards and less costly requirements. Hence,
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compared to the pre-EUDR approach, the new EUDR reduces its potential to stimulate desired
positive progress unless additional local support is provided, signing a critical drawback in extending
the effectiveness of the EUDR approach to a global scale.

By evaluating the traceability requirements and transparency issues of the two approaches as
the second criterion, the constrained impact of EU current approach on a global scale is further
confirmed. The EU proposes a regulation that foresees extremely detailed traceability requirements
to standardize the approach among EU operators. However, the heightened stringency in the due
diligence carried out by EU actors does not necessarily translate into the development of more
effective tracking systems in foreign countries and consequent increased transparency. Indeed, the
incorporation of two key elements in the DDS has proven challenging for producer countries. Firstly,
the demand for the ‘geographical location’ of traded commodities poses difficulties for countries and
producers lacking adequate systems for ensuring data precision. Secondly, the three-tier
benchmarking system, heavily reliant on unilateral information, creates an impression of an unfair
EU imposition, reducing producer countries’ willingness to embrace the new EUDR. Ghana’s case
showed that efforts to establish precise tracking systems to meet the ‘geographical location’
requirements, pushed by its strong economic interests of exporting cocoa to the EU, are hindered by
the perceived imposition of EU unilateral mechanisms. This suggests that the combination of
heightened requirements and unilateral mechanisms makes the EUDR approach less resonant with
producer countries compared to the previous one, representing another crucial obstacle to the EU
law’s desired impact.

The third criterion completes the research by examining how the EUDR approach extends its
influence to foreign territories through the lens of territorial extension. While the EUDR, as the
replaced EUTR, operates at the individual transaction level, the EUDR approach lacks alternative
pathways for higher levels of regulatory intervention compared to the pre-EUDR approach.
Previously, Ghanaian producers could escape the high costs of EU regulations using country-
compliance mechanisms provided through VPAs. Now, the EUDR approach removes this option, and
by operating at individual level, forces them to adhere to a unilateral standardized regulation that does
not provide for country-tailored approach, finally increasing their costs and leading them to consider
alternative markets. Moreover, the ‘norm catalyst’ role of the EU is also challenged: with no direct
agreement involving the government and with operators and exporters handling EUDR requirements
at the transaction level, national governments are less incentivized to adjust their legal frameworks.
However, Ghana’s case illustrates that strong economic ties can motivate the government to revise
the country’s law and promote policies to enhance the sustainability of its cocoa sector, prompting

producers to opt for better production processes.
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The work shows that all the three criteria indicate a clear response to research question: the
prospects for significant global impact with the new unilateral regulatory EUDR approach appear
low. Despite undoubtedly enhancing the EU’s deforestation framework within its territory, the
combination of regulatory instruments foreseen by the new EUDR approach does not align with its
objective of extending its influence abroad. The EU has not enough effectively built upon the previous
approach, which had already emphasized the need for additional on-site and local support to achieve
positive results. In addressing global deforestation indeed, the EU’s current approach seems to omit
a considerable segment of countries from its outreach that specifically would necessitate a more
collaborative regulatory framework rather than the existing unilateral strategy. In contrast to the
earlier EUDR approach, the EU now advocates for an approach that, instead of increasing necessary
support, removes regulatory instruments intended to provide such support like the previously
implemented VPAs.

The case of Ghana indeed served as a representative example within the category of developing
countries that the thesis sought to study. In this regard, the country, in contrast with the positive
advancements achieved in the previous approach, now finds itself isolated in its endeavours to comply
with EU law and in its transition towards more sustainable practices. As findings are gathered, it
becomes clear that this unilateral approach does not yield positive outcomes within Ghana. This
implies that these limitations may be encountered too in other similar countries sharing alike
characteristics, thereby limiting the global reach of EU positive impact on several territories.

In conclusion, the thesis proposes that EU strategies should prioritize on-site assistance by
employing regulatory approaches capable of addressing complex challenges in remote areas. While
the effectiveness of this new approach and its actual impact still requires time to be studied, the EU’s
current approach appears to be heading in an unfavourable direction, thereby necessitating the
restructuring and revisions of EU approach to effectively combat global deforestation. The
reintroduction of cooperative regulatory instruments such as bilateral agreements allowing for a joint
collaboration among the EU and its trading partners would assist producer countries in more smoothly
adhering to the higher environmental standards outlined in EU regulations. Opting for treaty-driven
measures would further enable the EU to gain a deeper understanding of its trading countries’ contexts
and adopt more tailored and flexible approaches that would facilitate producer countries to keep
accessing the EU market rather than seeking alternative markets. Hence, while maintaining high
demanding regulations aimed at combatting deforestation, the EU should reassess the significance of
integrating cooperative instruments into its package of regulatory tools to achieve tangible worldwide

positive results.
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