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INTRODUCTION  
 

Government Recognition is a cornerstone of International Law, representing the formal 

acknowledgment by a sovereign state or international entity of the legal standing, existence, or 

legitimacy of another Government. Recognition, or nonrecognition, thus has profound implications 

on the international standing of the country and, for this reason, the granting or withholding of this 

legal acknowledgment also has practical consequences, affecting the country’s ability to participate 

in international and diplomatic relations. Indeed, the question of whether to grant or not recognition 

arises in cases of lack of continuity in the change of government, namely due to uprisings, civil wars, 

or coups. However, recognition is not always straightforward, and it can be an extremely discussed 

issue in International Law, and therefore, the analysis of the status of the Taliban can represent a way 

to uncover some of the complexities it is accompanied by. In particular, the issue of recognition in 

Afghanistan has become of particular importance after the withdrawal of the United States and NATO 

from the country in August 2021 as a consequence of the Doha Agreement after twenty years of 

military presence, which led to the Taliban launching a rapid offensive across the country resulting 

in the group eventually capturing the capital and overthrowing Ashraf Ghani as the President of the 

country. Indeed, following the takeover, the Taliban founded an interim government, which however 

has not been recognised by any country of the international community, due to concerns about its 

human rights records, especially towards women, and its ties with international terrorist groups. 

Moreover, the issue of the recognition, or nonrecognition, of the Taliban government has become of 

particular importance due to the country’s severe humanitarian and economic crisis caused by the 

cessation of international aid and the freezing of Afghan assets abroad, which have increased poverty 

and food insecurity in the country. Consequently, the crisis has led to calls for international 

engagement to address said humanitarian needs, which however is complicated by the lack of formal 

recognition of the Taliban Government.  Furthermore, on October 31, 2022, the International 

Criminal Court authorized the Office of the Prosecutor to resume its investigations into the situation 

in Afghanistan, including alleged crimes committed by the Taliban, reaffirming the court’s 

commitment to justice despite political disruption and questioning once again the status of the 

recognition of the Afghan Taliban Government in International Law.  

Ultimately, therefore, the thesis “The Status of the Afghan Taliban Government under 

International Law” aims to provide an answer to important issues regarding the implications of the 

international community’s withholding of recognition towards the Taliban’s regime, including 

Afghanistan’s international standing, the implications of the ambiguous approach of the People’s 

Republic of China in regard to the Taliban Government, and whether and how International Law 

applies to a Government that is not formally recognized as lawful by the international community. 



The following chapters will give a general overview of the concept of recognition, the implications 

of the nonrecognition of the current Afghan government, and the reasons why the Taliban still have 

to comply to International Law and treaties the previous government signed.    

The First Chapter of the thesis will analyse the complexities lying behind the concept of 

“recognition”, in order to clearly understand its implications and the criteria that need to be applied 

in the process of granting or withholding it. The chapter starts from the definition and 

contextualization of recognition, focusing in particular on the evolution of Statehood, with the 

distinction between the declaratory and constitutive doctrines of recognition. The chapter will then 

explore the legal differences between Statehood and Government recognition, studying the role of 

both in determining the legitimacy of an entity on the international stage. And lastly, the chapter will 

conclude with an analysis of the practical and diplomatic implications of the concept, analysing four 

important case studies, namely Kosovo, Taiwan, Libya, and Myanmar, in order to understand what 

the withholding of both Statehood recognition and Government recognition implies. The Second 

Chapter will enter into the specific case of Afghanistan, starting from a reconstruction of the events 

that led to the Taliban’s assumption of power and an analysis of the structure of their government and 

territorial control in the region. The chapter will then explore the international standing of said regime, 

examining the Doha Agreements, which led to their assumption of power, and the positions held by 

both countries and International Organizations regarding the regime’s recognition as the lawful 

government of the country and the diplomatic implications caused by nonrecognition.  The Third 

Chapter will analyse the International Organizations of which Afghanistan is member, examining the 

benefit and obligations that arise from said membership. Moreover, the chapter will study the 

International Criminal Court’s “decision pursuant to Article 18(2) of the Statute Authorising the 

Prosecution to Resume Investigation” and its legal basis and implications. Lastly, the chapter will 

discuss the resolutions and statements issued by the United Nation’s General Assembly and Security 

Council in which the question of the recognition of the Taliban Government is addressed, including 

Resolution 2593 and Resolution 2626.  

This thesis thus seeks to clarify the response of the international community to the Taliban 

Government, and ultimately analysing from a legal standpoint why the regime, notwithstanding being 

the current government of Afghanistan, can legally be withhold formal recognition, distinguishing 

between de jure and de facto recognition. Understanding the case of Afghanistan is important to 

comprehend the influence it might have on future cases of government recognition arising from 

conflict and upheaval.  

 

 



CHAPTER 1 

THE QUESTION OF THE RECOGNITION OF GOVERNMENTS 

 

Recognition in International Law denotes the formal acknowledgment by a sovereign 

state or international entity of the legal standing, existence, or legitimacy of another State, 

Government, or specific legal circumstance. It has great significance in the establishment of 

diplomatic relations and the determination of the status of entities within the global community. 

This concept of recognition is not limited to States but includes numerous entities, such 

as international organizations and non-governmental entities. Furthermore, it includes also the 

recognition of changes in territorial boundaries or in the status of territories. The act of 

recognition represents a discretionary process, guided by political, strategic, and normative 

considerations. Indeed, entities which are granted recognition gain access to diplomatic 

engagements, the formation of treaties, and participation in international organizations. It is 

important, however, to underline that recognition does not inherently connote moral or political 

approval. Indeed, States may extend recognition to entities for pragmatic reasons without 

necessarily expressing approval of their policies. 

This chapter represents an exploration of the different aspects of recognition, with the 

aim of analysing its complexity and contextualizing its significance within the broader 

framework of International Law.  

The opening part of this chapter will deal with the definition and contextualization of 

the concept of recognition within the framework of International Law. Conceptual clarity is 

necessary in order to understand the meaning of recognition.  

The following part of the chapter explores the distinction between recognizing 

Governments and recognizing States, with the aim of explaining the differences between these 

two forms of recognition, providing insights to the legal and political implications associated 

with each type of recognition.  

Lastly, the chapter ends with an exploration of the practical implications recognition has. 

Through the study of historical and contemporary cases, the effects of diplomatic and political 

ramifications on the international stage are analysed. Moreover, an examination of diplomatic 

and political effects of recognition is made, in order to deeply understand the effects of 

recognition, or nonrecognition, has on the international arena.  

 

 



1.1 DEFINITION AND CONTEXTUALIZATION OF RECOGNITION IN 

INTERNATIONAL LAW 

 

1.1.1 Conceptual Clarity: Understanding the meaning of “recognition” in the context of 

International Law  

In the intricate realm of International Law, the notion of “recognition” stands as a 

fundamental cornerstone, having considerable influence over the interactions between 

sovereign entities.  

Since International Law is defined as “the body of legal rules, norms, and standards 

that apply between sovereign states and other entities that are legally recognized as 

international actors”1, the importance of the legal rules, norms, and standards that govern the 

relationships between sovereign States and other recognized international actors is highlighted. 

Recognition in the context of International Law refers to the acknowledgment and 

acceptance of legal status and existence of situations or entities as international actors, and thus 

establishes their rights and obligations towards each other. Hence, recognition could be defined 

as “a process whereby certain facts are accepted and endowed with a certain legal status, such 

as statehood, sovereignty over newly acquired territory, or the international effects of the grant 

of nationality”2. 

At its core, therefore, recognition is not a mere acknowledgment but a complex legal and 

diplomatic act that shapes the relationship between sovereign entities on the international stage. 

However, while the notion of recognition extends beyond the limitations of States, the 

recognition of a new State or Government is an act that only other States and Governments may 

grant or withhold, consequently, organizations such as the United Nations, being neither a State 

nor a government, does not possess the authority to recognize either States or Governments3.  

The nature of recognition in International Law thus as well as diplomatic aspects 

encompasses also, territorial and governmental ones.  

 

1.1.2. The Evolution of Statehood: Exploring Declaratory and Constitutive Doctrines in 

International Law 

 
1 Malcolm Shaw, ‘International Law’, Encyclopædia Britannica (2016) 
<https://www.britannica.com/topic/international-law>.  
2 Encyclopedia Bitannica, ‘International Law - States, Sovereignty, Treaties | Britannica’ (www.britannica.com) 
<https://www.britannica.com/topic/international-law/States-in-international-law#ref129019> accessed 27 March 
2024. 
3 United Nations, ‘About UN Membership’ (United Nations2022) <https://www.un.org/en/about-us/about-un-
membership>. 



In International Law, there can be defined two main theories for the creation of 

Statehood, namely the constitutive doctrine and the declaratory doctrine4.  

According to the declaratory doctrine, an entity can be defined as a State solely after 

having reached a threshold of four empirical criteria which will be analysed in detail later, 

namely a permanent population, a defined territory, a government, and the capacity to enter into 

relations with the other states5. Therefore, according to this theory, once an entity has satisfied 

these criteria, it can be defined as a State regardless of the status of its recognition by the 

international community, therefore recognition by other states is purely “declaratory”6. Indeed, 

the declaratory doctrine considers Statehood to be purely factual, and therefore not a legal 

question. Consequently, recognition simply represent the willingness of the recognizing state 

to enter into diplomatic relation with said state but has no effect on the existence of thereof7.  

However, such declaratory theory has been criticised as some scholars believe than 

Statehood cannot be a purely factual question, as objective knowledge cannot exist in the 

absence of a subject to know it 8 . Moreover, Statehood cannot be considered as natural 

phenomena, but needs to be treated as a legal one9. Therefore, a new theory of recognition of 

Statehood was created to remedy the flaws of the previous one, namely a constitutive doctrine. 

According to this theory, to the four criteria of Statehood established in the Montevideo 

Convention, a fifth condition needs to be added: the State needs to be recognized by the existing 

States10. In the event of recognition prior to the achievement of the four criteria, recognition is 

to be considered premature, and thus unlawful11, consequently “a state is and becomes an 

international person through recognition only and exclusively” (Lassa Oppenheim)12.  

 
4 ‘Declaratory and Constitutive Theories of State Recognition’ (www.lawteacher.net22 September 2021) 
<https://www.lawteacher.net/free-law-essays/constitutional-law/declaratory-and-constitutive-theories-of-
state.php#:~:text=The%20constitutive%20theory%20perceives%20recognition> accessed 9 April 2024. 
5 The Editors of Encyclopedia Britannica, ‘Montevideo Convention | International Agreement [1933]’, Encyclopædia 
Britannica (2018) <https://www.britannica.com/event/Montevideo-Convention>. 
6 ‘Declaratory and Constitutive Theories of State Recognition’ (www.lawteacher.net22 September 2021) 
<https://www.lawteacher.net/free-law-essays/constitutional-law/declaratory-and-constitutive-theories-of-
state.php#:~:text=The%20constitutive%20theory%20perceives%20recognition> accessed 9 April 2024. 
7 Amy E Amy E. , ‘Constructing States: The Role of the International Community in the Creation of New States ’, Journal 
of Public and International Affairs (Princeton University 2002). 
8 H Lauterpacht, ‘Recognition of States in International Law’ (1944) 53 The Yale Law Journal 385 
<http://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=4335&context=ylj>. 
9 Alan Boyle, ‘The Creation of States in International Law. By James Crawford. [Oxford: Clarendon Press. 1979. Xxvii 
and 498 Pp. £18.00.]’ (1979) 28 International and Comparative Law Quarterly 784. 
10 ‘Recognition in International Law: A Functional Reappraisal’ (1967) 34 The University of Chicago Law Review 857. 
11 H Lauterpacht, ‘Recognition of States in International Law’ (1944) 53 The Yale Law Journal 385 
<http://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=4335&context=ylj>. 
12 ‘Recognition in International Law: A Functional Reappraisal’ (1967) 34 The University of Chicago Law Review 857. 



Sovereign consent is therefore central for the constitutive doctrine, and therefore, those 

that adhere to the constitutive believe that States are under no duty to recognize new States13. 

Indeed, the formation of new States automatically creates a bundle of new obligations for 

existing sovereign states under International Law, therefore, their consent needs to be obtained. 

On the other hand, according to those scholars that adhere to the declaratory doctrine, the 

requirement of recognition implied that a community which factually satisfies the four criteria 

for statehood could be wrongfully denied its rights due to a lack of recognition. 14.  

 

1.1.3. Contextualizing recognition as fundamental element of International Relations 

Recognition extends far beyond a mere diplomatic formality; it is a dynamic force that 

influences the very fabric of global interactions.  

The importance of recognition in International Relations indeed spans a multitude of aspects, 

reflecting its nuances and pervasive influence on the global stage.  

As was anticipated in the previous section, International Relations can be defined as “the 

discipline that studies interactions between and among states, and more broadly, the workings 

of the international system as a whole”15. Therefore, International Relation deals with the study 

of the relations of States with each other and with international organizations and certain 

subnational entities16. By looking at these definitions, it is clear that the States, and in some 

other instances other entities, are considered the primary actors in International Relations, and 

consequently, for them to be considered as such, they need to be recognized in the international 

arena.  

Hence, States are typically recognized as sovereign entities with certain rights and 

responsibilities. More specifically, recognition can occur either through explicit statements, 

diplomatic acts, or participation in international organizations, additionally, de facto 

recognition may also exist when states engage in practical relations and interactions, even 

without the presence of a formal acknowledgment. Recognition, as well as influencing the 

formation of treaties, also impacts the participation in international organizations as well as 

affecting issues such as state succession, territorial disputes, and the granting of nationality. 

 
13 Amy E Amy E. , ‘Constructing States: The Role of the International Community in the Creation of New States ’, 
Journal of Public and International Affairs (Princeton University 2002). 
14 Amy E Amy E. , ‘Constructing States: The Role of the International Community in the Creation of New States ’, 
Journal of Public and International Affairs (Princeton University 2002). 
15 Oxford References , ‘International Relations’ (2024) 
<https://www.oxfordreference.com/display/10.1093/oi/authority.20110803100007834>. 
16 Robert Pfaltzgraff and Charles A McClelland, ‘International Relations | Politics’, Encyclopædia Britannica (2016) 
<https://www.britannica.com/topic/international-relations>. 



It is of fundamental importance to underline that fact that the recognition of entities 

extends beyond just states: International organizations, non-governmental organizations 

(NGOs), and certain entities within states, such as governments or liberation movements, may 

also be recognized as international actors with legal standing. However, recognition is not 

always straightforward and can be an extremely contentious issue in international relations, 

indeed disputes over recognition may arise due to many different reasons, including political, 

ideological, or territorial disagreements. Moreover, in some cases, States may also withhold 

recognition or explicitly deny the legitimacy of certain entities.  

Hence, recognition is needed in the shaping of International Relations as it indicates that 

an entity has met the necessary qualifications for state recognition and is thus eligible for 

privileges and immunities within the domestic legal framework. Recognition thus grants the 

ability of shaping the interactions and relationships between sovereign States and other bodies 

within the global community. Hence, both the acknowledgment of legal status and the 

adherence to established norms stand as fundamental elements of International Relations. 

 

1.1.3. Link between the recognition of governments and the stability of the International 

System  

As has already been mentioned in the previous sections, there exist different types of 

recognition in International Law depending on the specific context of the case. In particular, 

there exist three main characterizations of recognition that are useful to classify the most 

important ones and are fundamental for granting the stability of the International System: 

namely, recognition of Statehood, recognition of Governments, and recognition of 

belligerency17. In the former case, the State recognition involves the acknowledgement that a 

specific entity possesses the characteristics of being a State. In the case of Government 

recognition on the other hand, what is being acknowledged is the legitimacy of a specific 

government as representative authority of a State. In the latter case, it is dealt with situations of 

armed conflict, and, through the recognition of some groups and organizations as belligerents, 

they are granted certain rights and responsibilities.  

Another aspect that needs to be underlined when dealing with recognition as provider 

of the stability of the international system, it is also important to examine the delicate issue of 

premature recognition. Premature recognition in International Law refers to a situation where a 

State, or another international actor, extends formal acknowledgement or support to a new 

 
17 H Lauterpacht, ‘Recognition of States in International Law’ (1944) 53 The Yale Law Journal 385 
<http://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=4335&context=ylj>. 



government before it has gained widespread acceptance, legitimacy, or stability, or in other 

words, before it has achieved permanence and political cohesion 18 . Providing premature 

recognition is thus inconsistent with International Law19 and may cause instability in the whole 

international system.  

Indeed, communities aspiring for political independence usually pursue it by means of 

secession from an existing State, thus separating from the already established State, 

consequently, it is widely accepted that, concerning the parent State, the act of recognition is 

bounded by a duty of restraint. Consequently, failure to adhere to this duty could thus result in 

the recognizing State being held accountable, as there is a broad consensus that premature 

recognition extends beyond merely being an unfriendly gesture; it is considered an act of 

unlawful intervention and thus an international offense, as it represents a denial of the 

sovereignty of the parent State20 and thus critically jeopardize the stability of the International 

system as a whole.  

 

1.2 DISTINCTION BETWEEN RECOGNITION OF GOVERNMENTS AND 

RECOGNITION OF STATES 

 

1.2.1. Exploring the differences between the recognition of Governments and the 

recognition of States  

 The two most important types of recognition have already been mentioned numerous times, 

namely the recognition of Statehood and the recognition of Governments. Even though they 

share some similarities, such as the fact that both have a role in determining the legitimacy of 

an entity on the international stage, they also differ for a number of reasons.  

Within the sphere of Statehood, recognition entails the acknowledgment that a given 

entity possesses the requisite attributes of statehood, including a demarcated territory, a stable 

population, a functional government, and the capacity to engage in diplomatic relations with 

other states 21 . On the other hand, recognition of Governments, considering that its only 

 
18 Oxford References , ‘Recognition, Premature’ (Oxford References2024) 
<https://www.oxfordreference.com/display/10.1093/oi/authority.20110803100408161>. 
19 H Lauterpacht, ‘Recognition of States in International Law’ (1944) 53 The Yale Law Journal 385 
<http://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=4335&context=ylj>. 
20 H Lauterpacht, ‘Recognition of States in International Law’ (1944) 53 The Yale Law Journal 385 
<http://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=4335&context=ylj>. 
21 The Editors of Encyclopedia Britannica, ‘Montevideo Convention | International Agreement [1933]’, Encyclopædia 
Britannica (2018) <https://www.britannica.com/event/Montevideo-Convention>. 



prerequisite is its effective exercise of sovereign power22, assumes particular relevance during 

instances of political transitions, exerting discernible influence on both legal and diplomatic 

ramifications. 

 To recognize a community as State involves affirming that it meets the prerequisites of 

statehood mandated by International Law. Recognition of Statehood under International Law 

can thus be defined as “a declaration of intent by one state to acknowledge another power as a 

State within the meaning of International Law23”. Hence, recognition of Statehood is usually a 

formal act conducted through diplomatic means, and thus it can have legal consequences, as 

will be analysed in the next sections, such as establishing diplomatic relations, entering into 

treaties, and participating in international organizations. Among all the requirements for 

Statehood, there are three main criteria that need to be met in order for a State to be eligible for 

recognition as such.  

 Firstly, the State needs to possess a defined territory and it needs to be able to administer 

it to some level. Without a territory, indeed, there can be no defined and recognized State as 

States are territorial entities.  

 Secondly, there needs to be a permanent population living on said territory, as States are 

aggregates of individuals, as well as simply territorial entities.  

Moreover, to be recognized as a State, there needs to be an independent Government 

present on the territory. This basically means that, for a State to be recognized as such, it needs 

to be completely independent from any other State, particularly from the parent-State in case 

of secession, linking back to the concept of premature recognition.  

Additionally, this independent Government needs to have an effective authority on the 

population. Effective authority implies that the Government needs to have a certain level of 

stability internal to the territory, in other words, the government needs to be able to make the 

population obey it24.   

These last two points clearly show that “the recognition of a new State often takes place in 

the form of recognition of its Government”25, this statement is particularly important in that it 

conveys the idea that recognition of a State inherently entails the recognition of its Government, 

 
22 Federal Department of Foreign Affairs, ‘The Recognition of States and Governments under International Law’ 
(2023). 
23 Federal Department of Foreign Affairs, ‘The Recognition of States and Governments under International Law’ 
(2023). 
24 JAMES CRAWFORD, ‘The Criteria for Statehood: Statehood as Effectiveness’ [2007] The Creation of States in 
International Law 37. 
25 H Lauterpacht, ‘Recognition of States in International Law’ (1944) 53 The Yale Law Journal 385 
<http://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=4335&context=ylj>. 



the two are inseparable in the acknowledgment process. In other words, some scholars believe 

that there can never be recognition of a State if its Government has not been recognized.  

However, there is a fundamental distinction between the refusal of recognition of a 

Government and on the other hand the refusal of the recognition of Statehood. Indeed, refusing 

to recognize one specific government does not undermine the Statehood of a territory, as it is 

in the case of the Afghanistan’s Taliban Government, which will be analysed in the next 

chapters of this thesis. To put it differently, it is impossible to grant an entity the recognition as 

a Government without recognizing the territory which it governs as a Sate, on the other hand 

though, it is possible to recognize the Statehood but not the Government on a country26.  

When dealing with the recognition of Governments, thus, what is being recognized is 

“groups of persons as competent to act as an organ of the State in question and to represent it 

in terms of International Law”27.  

One important aspect of the recognition of Governments, lies in the fact that it is not limited 

to newly formed Governments involving a break in legal continuity, but States where continuity 

is maintained, simply imply recognition by persisting their engagement with the recently 

elected government. In other words, as a norm, no formal statement of recognition is made for 

constitutional governments, however at the same time recognition is not limited to 

unconstitutional governments. For this reason, a definition of Government’s recognition can be 

provided, namely an “indication of willingness on the part of the recognizing Government to 

establish or maintain official, but not necessarily intimate, relations with the Government in 

question”28. Therefore, when States grant recognition to a Government, they essentially affirm 

the authority of that Government to represent the interests of the people and conduct diplomatic 

relations, and for this reason it can be fluid, namely subject to changes in leadership or political 

dynamics. Therefore, the recognition of governments is predominantly a matter of politics, with 

legal factors playing a secondary role. Political considerations heavily sway this process, often 

overshadowing purely legal aspects29. 

 
26 Ramanand Mundkur, ‘CHAPTER 5 Recognition of Governments in International Organizations, Including at the 
International Monetary Fund’ (www.elibrary.imf.org6 November 2008) 
<https://www.elibrary.imf.org/display/book/9781589065079/ch005.xml> accessed 6 April 2024. 
27 Federal Department of Foreign Affairs, ‘The Recognition of States and Governments under International Law’ 
(2023). 
28 Stefan Talmon, ‘Meanings of “Recognition”’ [2001] Oxford University Press eBooks 21 
<https://academic.oup.com/book/43016/chapter-abstract/361358971?redirectedFrom=fulltext> accessed 6 April 
2024. 
29 Anne Schuit, ‘Recognition of Governments in International Law and the Recent Conflict in Libya’ (2012) 14 
International Community Law Review 381. 



Differently from the recognition of Statehood, there is no clear criterion for recognizing a 

Government, indeed each country is free to recognize or not to recognize another Government. 

Consequently, recognition or non-recognition cannot be contested from third parties. For this 

reason, there is not always consistencies in the behaviour of countries when deciding whether 

to recognize or not a Government: different countries have employed different standards in 

acknowledging foreign Governments, especially when they have come into power through non-

constitutional means30.  

There are however some criteria that are usually taken into consideration when in the 

process of recognizing or abstaining from recognition of a Government. Indeed, the decision of 

the recognizing State can be influenced in one way or the other and with different degrees of 

importance by many factors, including historical relationships, international consensus, and 

legal and constitutional precedents. There are indeed four main criteria that can have a huge 

impact on the recognition decisions, namely popular consensus, stability of the Government in 

question, and geopolitical interests31.   

Firstly, there needs to be legitimacy and popular support of the Government in question32, 

namely the effective control doctrine. Indeed, some countries may prioritize the legitimacy of 

a Government based on popular support, regardless of the means through which it came to 

power33. Hence, if the new government enjoys broad backing from the population, certain States 

may become more inclined to recognize it.  

Secondly, stability and order are factors that may influence the process of Government 

recognition34, namely the legitimacy doctrine. Indeed, countries may choose to recognize a 

government established extra-constitutionally if they believe it can bring stability and prevent 

further unrest or violence.  

Geopolitical considerations can also heavily influence recognition decisions in that States 

may recognize a Government if it aligns with their own regional interests or geopolitical 

strategies, irrespective of the means by which it assumed power35.  

 
30 Ramanand Mundkur, ‘CHAPTER 5 Recognition of Governments in International Organizations, Including at the 
International Monetary Fund’ (www.elibrary.imf.org6 November 2008) 
<https://www.elibrary.imf.org/display/book/9781589065079/ch005.xml> accessed 6 April 2024. 
31 Anne Schuit, ‘Recognition of Governments in International Law and the Recent Conflict in Libya’ (2012) 14 
International Community Law Review 381. 
32 Thomas M Franck, ‘Legitimacy in the International System’ (1988) 82 The American Journal of International Law 705. 
33 Clayton Thomas, ‘Taliban Government in Afghanistan: Background and Issues for Congress’ (2021) 
<https://crsreports.congress.gov/product/pdf/R/R46955>. 
34 Valerie Epps, ‘The Recognition of States: Law and Practice in Debate and Evolution. By Thomas D. Grant. Westport 
CT, London: Praeger, 1999. Pp. Xxii, 231. Index. $65.’ (2001) 95 American Journal of International Law 252. 
35 John Agnew, Geopolitics, vol. The Geopolitics of Recognition (Routledge 2004). 



Lastly, some countries place a strong emphasis on Human Rights and democratic values, 

and thus recognition may be contingent on the Government’s upholding of these principles, 

regardless of how it came into existence36.  

In conclusion, the recognition of States and the recognition of Governments both represent 

nuanced aspects of international relations. While the former centres on the acknowledgment of 

a sovereign political entity with enduring implications, the latter focuses on affirming the 

legitimacy and authority of a specific ruling body within a given territory.  

 

1.2.2. Analysis of the legal and political implications of each type of recognition  

One aspect of all types of recognition that is important to underline is the concept that 

the act of recognition is often considered not to be a matter governed by law, but rather a 

question of policy37. However, it would be better explained by saying that, while rejecting the 

characterization of the act of recognition as having legal nature, some argue that once this 

policy-driven act is completed, it carries legal consequences. The reason behind this is that it 

serves as the initiation of international personality, accompanied by all its associated rights.  

Moreover, it is contended that, regardless of the scenario of the case, the form and 

circumstances of recognition hold legal significance, prompting the examination of issues such 

as the differentiation between the different types of recognition, namely de jure and de facto 

recognition, implied recognition, and conditional recognition38.  

Firstly, the distinction between de jure and de facto recognition needs to be made. This 

difference lays in the effect of the recognition of the case: namely when a state receives de jure 

recognition, all the prerequisites outlined by international law for ultimate and full 

acknowledgment have been satisfied. On the other hand, de facto recognition carries a relatively 

less binding effect, as the legal relationship, while functionally present, remains provisional. It 

is therefore worth noting that provisional de facto recognition, motivated by political 

considerations, can be transitioned into de jure recognition once all the necessary legal 

prerequisites have been met39.  
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The rejection of the legal essence of recognition, which involves denying the existence 

of an obligation or right to recognize, even when the necessary factual conditions are present, 

is rooted in the same mindset that gave rise to the orthodox constructivist doctrine40.  

Constructivism explores how facts are socially constructed rather than being inherently 

objective, and for this reason it is a way of examining social relations in the international realm41. 

This perspective aligns with the positivist principles, where the will of the State is considered 

the exclusive origin of its obligations, and which requires the entities to be recognized before 

they can be considered eligible for international personality. Consequently, it becomes 

inconceivable to accept that established States can incur new duties due to the emergence of a 

politically organized community, compelling them to recognize it as a State42.  

Such a positivist view was applied to both the recognition of Statehood and the 

recognition of Governments. More specifically, in the case of the latter, Governments require 

political entities in order to obtain the consent and acknowledgment of established States before 

being able of functioning as sovereign representatives in the international system43.  

Therefore, the concept of recognition can be explained through the two rival legal 

declaratory and constitutive doctrines44: recognition, while essentially affirming pre-existing 

reality through its being declaratory, takes on a constitutive role when executed impartially as 

a legal obligation45. When dealing with the constitutive doctrine, recognition is considered to 

be a necessary precondition for the acquisition of legal rights and duties, where there are no 

definitive rules governing the practice of recognition46. 

In the context of the declaratory doctrine, which essentially had the scope of de-

politicizing the process of recognition, linking thus recognition to established legal principles 

rather than it being subject to state discretion47, shaping international rights and duties between 

the recognizing State and the newly emerging recognized community. Hence, in contemporary 
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state practice, recognition is believed to possess a declaratory nature rather than a constitutive 

one, meaning it does not fundamentally or conclusively determine a State’s existence. This 

implies that, when dealing with the recognition of Statehood, a State is considered to come into 

being only upon meeting the objective prerequisites, particularly in this case the three essential 

elements of Statehood already defined, namely state territory, state people, and state power. 

Therefore, recognition, in this context serves as a statement by a state expressing its opinion 

that said state should be recognized as a “state” on the international arena and therefore be 

subject to International Law.  

Other than recognition as a legal phenomenon, recognition can serve a number of 

different possible political purposes. In other words, recognition not only has these legal 

implications, but also has some political effects on the international arena. These political 

effects depend on three distinct scenarios, namely premature recognition of a new regime, 

prolonged withholding of recognition (i.e., nonrecognition) of a new and effective regime, and 

prolonged recognition of a defunct government48.  

These purposes can be used for primarily three different reasons with different political 

implications, the first which is the more symbolic and superficial and can be found in the 

intention of a State of expressing either its approval or disapproval of a specific regime.  

Moreover, another other reasons for using these political purposes can be found in the 

desire of a State of influencing another regime’s policies and influence its survival49. As a 

consequence, this process can lead to serious political consequences, due to the fact this strategy 

of either granting or withholding recognition based on moral criteria and standards, can act as 

an effective means to encourage just conduct among rogue regimes50.  

 

1.2.3. The role of recognition in determining the Legitimacy of an entity on the 

International Stage  

Recognition carries serious implication, both legal and political. One of the most 

important effects the concept of recognition has is on the Legitimacy and the Sovereignty of 

entities on the international arena.  

Indeed, recognition serves as a cornerstone for establishing both the legitimacy and the 

sovereignty of States, as the acknowledgment by other entities on the international stage 

contributes to a State’s credibility, affirming its right to govern its territory and make decisions 

 
48 MJ Peterson, ‘Political Use of Recognition: The Influence of the International System’ (1982) 34 World Politics 324. 
49 MJ Peterson, ‘Political Use of Recognition: The Influence of the International System’ (1982) 34 World Politics 324, 
pg 154 
50 Allen Buchanan. op.cit., p.262  



on behalf of its citizens. In other words, the recognition of a State as legitimate implies that its 

sovereignty will be respected.  

Hence, recognitional legitimacy, which is thus an external legitimacy as it is derived 

from the community of States, pertains to the acknowledgment of an entity, typically a State, 

affirming its entitlement to wield influence and authority within the global community. This 

authority includes the right to self-determination, protection against intervention, the ability to 

stipulate treaties, and numerous other rights and responsibilities bestowed upon States by 

International Law51 , such as the right to territorial integrity, and the right to promulgate, 

adjudicate, and enforce legal rules on citizens.  

In order to be obtained, recognitional legitimacy usually has to be either granted or 

denied and there are indeed two main instances in which this can happen. Firstly, in the event 

of the State-succession after a State ceases to exist after being either disintegrated or destroyed, 

and, secondly, in the event of secession, where a State becomes independent. In the latter case, 

the State from which the seceding group is declaring its independence, or else, the parent-State, 

typically denies recognition to the newly formed State, while third States have to either accord 

recognitional legitimacy or deny it.  

As has already mentioned earlier, there are four traditional elements that need to be met 

in order to grant recognition of Statehood, however an additional element can be found: namely, 

not having breached the rule of International Law while forming the new State or Government52.  

This links back to the previously analysed concept of premature recognition, indeed, the 

community seeking recognition must meet all of these criteria of lasting existence and political 

unity, and, importantly, the parent State should no longer be actively attempting, with promising 

prospects, to regain control and authority. If this last criterion is not met, recognition is 

considered premature and therefore unlawful. In other words, third States are forbidden to 

favour insurrection and secession by granting recognitional legitimacy before the new 

community has been able to establish itself beyond doubt53. Hence, the objective conditions for 

recognition vary when looked at from the point of view of the duty toward the parent State, 

namely the duty of non-intervention, as opposed to commitment to the community seeking 

recognition, including the right to self-determination54.  
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Concluding, it is important to note that “recognition is not a question of unfettered 

discretion, of contractual bargain, or of political expediency. It means positively that the State 

called upon to grant recognition must judge whether the required conditions of fact exist and 

that it is entitled to exercise its discretion in arriving at that judgment55”.  

 

1.3 PRACTICAL AND DIPLOMATIC IMPLICATIONS OF RECOGNITION 

 

1.3.1 Study of historical and recent cases where Recognition of Statehood has had a 

significant impact: Kosovo and Taiwan  

The first case in which recognition of States has had a significant impact that will be 

analysed is the one of the recognition of Kosovo as an independent state. The case of Kosovo’s 

secession represents a complex and controversial international issue that emerged in the 

aftermath of the Kosovo War. The recognition of Kosovo’s independence has been a 

contentious issue, as of 2022, over 100 countries, including the United States56, recognized the 

country as an independent State, however, several countries including Russia and China still 

have not recognized it.  

The complex case of Kosovo has brough many legal and political implications. Firstly, 

the International Court of Justice has issued an advisory opinion in 2010, stating that Kosovo’s 

declaration of independence did not violate International Law57, implying that the recognition 

of Kosovo did not represent a case of premature recognition and thus illegal recognition, 

recognizing its independence but not addressing the issue of Statehood directly. Consequently, 

the only way in which the recognition of the “Republika Kosova” as an independent State could 

be argued is by declaring the ICJ’s Resolution 1244 obsolete.  

The recognition of Kosovo’s independence has indeed far-reaching implications, 

shaping both regional and international dynamics. In the Balkans, this acknowledgment has 

heightened political tensions and presented diplomatic challenges. Indeed, while many Western 

nations endorse Kosovo’s sovereignty, Serbia and others staunchly oppose it, setting the stage 

for delicate negotiations. At the core of the issue are the ongoing normalization talks between 

Serbia and Kosovo58, where the recognition of Kosovo plays a pivotal role. The solution of the 
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matter would represent not simply a diplomatic milestone but is intricately linked to Serbia’s 

aspirations for European Union accession, adding complexity to the diplomatic landscape. 

However, despite the EU leader’s pressure for a breakthrough, Serbia leaders broke off the 

negotiations59.  

Additionally, beyond regional considerations, the case of Kosovo prompts reflections 

on international law, challenging the balance between self-determination and the respect for 

established borders. The implications extend to security, with the presence of international 

peacekeeping forces indicating persistent concerns and underscoring the complexity of ethnic 

relations60. In essence, Kosovo’s recognition transcends a mere acknowledgment of Statehood. 

It sparks broader conversations and regional alliances, international norms, and the delicate 

balance between sovereignty and the pursuit of lasting peace. The implications thus resonate in 

geopolitical discourse, urging a reconsideration of the intricate dynamics shaping this 

historically tumultuous region.  

The second striking case regarding the issue of Sate recognition is the one of the of 

Taiwan. Indeed, the recognition of Taiwan, officially the Republic of China, represents a 

complex and sensitive issue with broad implications.  

Central to this matter is the One-China policy, where countries must navigate diplomatic 

intricacies, geopolitical pressures, and historical sensitivities in determining whether to 

officially acknowledge Taiwan’s sovereignty.  

Indeed, countries recognizing Taiwan can find themselves on a diplomatic tightrope 

with the People’s Republic of China which vehemently opposes any official recognition of 

Taiwan, and that can strain political, economic, and geopolitical relations. For this reason, most 

nations maintain unofficial relations with the country, adhering to the One-China policy, which 

in turn limits Taiwan’s participation in international organizations and forums61.  

This exclusion affects global governance and collaborative efforts, emphasising the 

impact of geopolitical considerations on Taiwan’s role on the world stage. The recognition 

status thus significantly influences Cross-Strait relations, given the historical tensions between 
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Taiwan and mainland China62. Indeed, the threat of military action by the People’s Republic of 

China adds complexity, making the region a focal point of geopolitical uncertainty.  

Additionally, recognition also carries an economic weight, impacting trade relations 

crucial to Taiwan’s economic wellbeing. As a matter of fact, the diplomatic considerations 

surrounding Taiwan's recognition status have the potential to influence countries' inclinations 

to form economic partnerships and participate in trade agreements 63 . Moreover, beyond 

geopolitics and trade, the recognition of Taiwan becomes a symbolic gesture of international 

support for its democratic government. Indeed, the exclusion from international organizations, 

especially during global health crisis such as the COVID-19 crisis, underscores the importance 

of recognition in enabling Taiwan to contribute meaningfully to global initiatives64.  

   

1.3.2. Study of historical and recent cases where Recognition of Governments has had a 

significant impact: Libya and Myanmar  

The first striking case in which recognition of Governments that will be analysed is the 

one of Libya.  

The first factor that needs to be analysed is the previously examined effective control 

doctrine, which states that the group claiming to be the government should control most of the 

land, and the lack of popular resistance represents its proof65. Furthermore, this authority needs 

to be likely to continue to exercise its control without foreign assistance66. Indeed, in the case 

of Libya, as of 2011, the TNC controlled exclusively the eastern parts of Libya, while it was 

recognized by both France and the UAE as the official government of the country. On the other 

hand, the Gaddafi government was still in control of the western parts of the country, including 

the capital 67 . Therefore, the effective control criterion was far from being met, and, 

consequently, the TNC’s ability to represent Libya was limited. In other words, “as long as the 
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NTC’s control is limited to the eastern parts of Libya, with the capital Tripoli and western parts 

remaining under the control of Qaddafi forces, it may be recognised only as the local de facto 

government of the territory which it controls. Any recognition of the NTC as the de jure govern- 

ment of the State of Libya, while Qaddafi forces are still in control of the capital, seems 

premature and would arguably constitute an illegal interference in the internal affairs of 

Libya”68.  

Secondly, another important factor when dealing with Government recognition is the 

one of the legitimacy doctrine, which implies governments gaining power through the 

recognized legal framework of the State, alongside legitimacy and democratic governance69. In 

the case of Libya, it can be argued that the Gaddafi government lost its legitimacy after denying 

the population to choose their leader and after the commitment of crimes such as war crimes 

and crimes against humanity70. On the other hand, TNC’s appeared to be in accordance with 

the doctrine, as it seemed to enjoy significant support from the population in the regions it 

governed, and presumably would have garnered similar support in areas controlled by Gaddafi 

forces, given the opportunity for free choice. At the same time though, the actual support was 

unknown71. In other words, “while it is tempting to sympathise with and even root for the NTC, 

the breadth of its support among the Libyan people is not well understood. Any special or 

singular status for the NTC, it may be argued, may exclude other political actors in Libya with 

some claim to legitimacy” 72 . Looking back, it appears reasonable to question the TNC's 

widespread backing. Indeed, following Gaddafi's downfall, the TNC encountered numerous 

militia groups reluctant to relinquish authority, retaining control over their respective 

territories73. 

In conclusion, the case of recognition of the government of the NTC, can be deemed as 

premature recognition, with the legal consequences previously analysed.  
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Another example of cases where the recognition of governments had an important 

impact on the international arena is the one of Myanmar74.  

According to the legitimacy doctrine, a government’s legitimacy often depends on how 

it came to power. More specifically, in the case of Myanmar, the military has historically played 

a significant role in the country’s politics. Consequently, said military seized power in a coup 

in 2021, alleging widespread electoral fraud in 2020’s elections, which were won by the NLD75. 

For this reason, the legitimacy of the military-led government has been widely disputed both 

domestically and internationally and is indeed often seen as an illegitimate seizure of power76.   

On the other hand, following the effective control doctrine, in Myanmar, despite the 

military’s seizure of power and the formation of a new government, widespread protests and 

resistance movements have challenged the military authority of the country77. The presence of 

ongoing resistance thus suggests that the military may not have full effective control over the 

country, further complicating the assessment of its legitimacy. 

Concluding, in terms of international recognition, many countries have condemned the 

military coup and voiced support for the restoration of civilian rule and democracy in 

Myanmar 78 . However, there has been no consensus among the international community 

regarding the recognition of the military-led government. Some countries have imposed 

sanctions on Myanmar's military leaders and institutions in response to the coup, while others 

have maintained diplomatic ties with the military junta79. 

 

1.3.3. Consideration on the practical dynamics accompanying the recognition process 

As it should by now be clear, the government recognition process in International Law 

is a complex and multifaced undertaking, involving the acknowledgment of one State by 

another as a sovereign entity. Consequently, this recognition carries significant practical 
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implications, encompassing diplomatic, legal, economic, and security considerations.  The 

establishment of diplomatic relations, adherence to treaties, economic relations, and human 

rights records are among the key factors influencing this process. Moreover, historical ties, 

cultural affinities, and public perception play crucial roles in shaping a State’s decision to 

recognize another government.  

The first and most direct example of a practical dynamic accompanying the process of 

recognition is directly linked with the effect it has on diplomatic relations. Indeed, for instance, 

the establishment of embassies and consulates is a tangible expression of recognition, as there 

can be no representation of diplomatic relations in a State that does not recognize the other. As 

a matter of fact, every internationally recognized country has an embassy in other countries, 

and the partially recognized ones have embassies only in those States that recognize them.  

Moreover, as it was anticipated in the previous sections, recognition may influence a 

State’s eligibility for membership in international organizations. Consequently, the lack of 

recognition may impact a government’s participation in the decision making process within 

said organizations. Indeed, typically, a State’s interactions with other entities in the realm of 

International Law are conducted through its government. Hence, when a government undergoes 

a constitutionally accepted change, this transition generally does not impact international legal 

relations. On the other hand, changes to a country’s government through extra-constitutional 

means do have repercussions on the nation’s international legal standing80 and therefore its 

eligibility to international organizations.  

Additionally, treaty obligations undergo effects due to recognition as well, as 

recognizing a government often involves adherence to existing treaties or entering in new 

agreements. Hence, States must consider how recognition affects their treaty obligations and 

whether said recognition implies compliance with international agreements81.  

Moreover, when deciding whether to recognize a government or not, States also 

evaluate human rights records82 of the recognized governments as well as security concerns, as 

the stability and security of the recognized government can have implications for regional and 

global security. 
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Lastly, recognition has a practical effect also on economic relations, as it can influence 

trade and investment relations83. Indeed, states may assess the economic benefits and potential 

risks associated with recognizing another government, taking into account the impact on 

bilateral trade agreements and investment treaties.  

In summary, the practical dynamics accompanying the Government recognition process 

in International Law are multifaced and involve careful assessment of diplomatic, legal, 

economic, and security considerations, among others. States navigate these complexities to 

make informed decisions that align with their national interests and values.  

 

CONCLUSION 

This first chapter begins with the definition of recognition in International Law as an 

essential requirement for interactions between sovereign entities, shaping their rights and 

obligations. Two main theories can be defined: the declaratory doctrine, which sees Statehood 

as factual, and the constitutive doctrine, which believes recognition by existing countries to be 

essential to be defined as State. In International Law, recognition cannot be seen as mere 

formality, as it influences global interactions, impacting treaties, territorial disputes, and 

participation in international organizations. However, the concept of recognition can be 

controversial, especially in cases of political or territorial disputes. One of the cases of 

controversy of recognition lies in the idea of premature recognition, giving support to a new 

government before it gains widespread acceptance or stability, is considered inconsistent with 

International Law and can thus lead to instability. In other words, recognition is a fundamental 

aspect of International Law, shaping interactions between sovereign states and other global 

entities, emphasizing legal status acknowledgment and adherence to norms, and contributing to 

the stability of the international system. 

The chapter moreover discusses the differences that exist between recognizing States 

and recognizing Governments in international law, emphasizing their different roles in 

determining legitimacy. Indeed, recognition of Statehood focuses on acknowledging empirical 

criteria, namely permanent population, a defined territory, a government, and the capacity to 

enter into relations with the other states. On the other hand though, Government recognition 

states whether the ruling body should have authority or not. Moreover, State recognition follows 

formal diplomatic channels with legal consequences, while Government recognition is more 

fluid and influenced by political factors. Indeed, while those of Statehood are fixed and stable, 
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the criteria for recognizing Governments include popular support, stability, geopolitical 

interests, and human rights adherence. The analysis highlights recognition's dual legal and 

political nature, emphasizing its importance in establishing legitimacy and sovereignty. 

Typically, recognition is needed in cases of state succession or secession, with caution against 

premature recognition that may undermine stability. Ultimately, recognition requires judgment 

based on factual conditions and is not simply a matter of discretion. 

The chapter culminates in the exploration of the implications of both Statehood 

recognition and Government recognition real-world cases, particularly focusing on Kosovo, 

Taiwan, Libya, and Myanmar. In Kosovo, recognition as an independent state has sparked 

international controversy, with differing stances among nations like Russia and China. This 

recognition carries legal and political consequences, including ongoing tensions with Serbia 

and questions about international law and self-determination. Similarly, Taiwan faces 

recognition challenges due to the One-China policy, affecting its global participation, economic 

partnerships, and symbolic support for democracy. On the other hand, when dealing with 

Government recognition, the cases of Myanmar and Libya are analyzed. In Libya, limited 

recognition occurred due to the Transitional National Council's incomplete control and the loss 

of legitimacy by the Gaddafi government. Myanmar experienced a military coup, leading to 

protests and international condemnation, but no consensus on recognizing the new government. 

In practice, thus, the process of recognition involves many factors such as diplomatic relations, 

human rights, and economic ties, influencing decisions based on national interests and values. 

Ultimately, recognition in International Law is a cornerstone in shaping the legitimacy 

and stability of sovereign entities, exploring the balance between legal principles and political 

realities on the global stage. 

 

 

 

 

 

 

 

 

 

 

 



 
CHAPTER 2 

THE INTERNATIONAL RECOGNITION OF THE AFGHAN TALIBAN GOVERNMENT 

 

This second chapter, “The Question of the Afghan Taliban Government”, examines the 

landscape surrounding the Afghan Taliban Government, analysing the different dimensions of 

its entering into power, such as territorial control, international recognition, and interactions 

with ambiguous States, focusing in particular on the case of China. The chapter aims to provide 

an overview of the historical context, formation, and international status of the Taliban 

Government, as well as the diplomatic dynamics shaping its interactions with the global 

community.  

The opening part of this chapter deals with the historical context of the power transition, 

with a reconstruction of events leading to the power transition, in order to understand the 

circumstances that paved the way for the Taliban’s seizure of power. The analysis also 

examines political, social, and economic dimensions, providing a foundation for understanding 

the implications of the power transition.  

The following part provides a description of how the Taliban Government is composed, 

including key members. Moreover, an analysis of the territorial control of Taliban across 

different regions of the Afghanistan is made, focusing especially on the impact of its 

governance on the local population and internal security. 

Moving forward, the chapter deals with the international recognition of the Taliban’s 

governance, exploring the agreements, positions of countries and international organizations, 

and diplomatic implications of recognition or the lack of thereof. Moreover, the ambiguous 

approach of China towards the Taliban Government is analysed, despite the absence of official 

recognition.  

 

2.1 HISTORICAL CONTEXT OF THE POWER TRANSITION 

 

2.1.1. Reconstruction of the events leading to the Taliban Government’s assumption of 

power 

On April 27, 1978, the Khalq faction of the People’s Democratic Party of Afghanistan, 

seized power outstating President Muhammad Daud Khan’s Government84 in the so-called Saur 

revolution. The new Government seeing Taraki as President of a non-Islamist Government 
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initiated harsh purges targeting any domestic opposition and embarked on reforms provoking 

deep resentment among the devoutly religious and largely anti-communist population, leading 

to insurgencies among tribal and urban groups of Islamic orientation collectively known as the 

mujahideen, namely, “those who engage in jihad”. The situation in the country led to the Soviet 

invasion of Afghanistan in 1979 in support of the Afghan communist Government against the 

anti-communist Muslims’ guerrilla, sparking a decade-long conflict85, which was opposed by 

the mujahideen consequently leading to USSR withdrawal86 and leading to a civil war.  

The mujahideen movement was indeed extremely fragmented, and therefore various 

mujahideen factions aimed for control. Consequently, in 1994, the Taliban, a predominantly 

Pashtun, Islamic fundamentalist group87, emerged, promising to restore order, security, and 

implement Sharia Law, namely Islam’s legal system derived from the Quran88. This group was 

not recognized as the lawful government of the country from the international community, 

except from Pakistan, Saudi Arabia, and the United Arab Emirates89.  

Following the conflict, a transitional Government proclaimed an Islamic Republic90, 

which was supported by numerous rebel factions. However, President Burhanuddin Rabbani, 

head of the Islamic Society refused to step down91. By 1996 the Taliban had seized control of 

Kabul and established the Islamic Emirate of Afghanistan, rapidly gaining control over most of 

the country, imposing their strict interpretation of Islamic Law92. The Taliban’s regime faced 

thus international condemnation due to its strict restrictions on women’s rights which 

constituted a form of human rights abuses and additionally due to its sheltering of terrorist 

groups such as Al-Qaeda, led by Osama bin Laden. Indeed, Afghanistan under the Taliban had 

one of the worst human rights records in the world93.  
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Indeed, the Taliban’s association with Al-Qaeda came to a head when Al-Qaeda 

orchestrated the September 11, 2001, attacks on the United States, leading to to the US-led 

invasion of Afghanistan in October 200194 95.  

However, despite being outside of power, the Taliban, which mainly either fled to 

neighbouring Pakistan96 or went into hiding, continued to launch insurgent attacks against the 

Afghan Government and coalition forces, regaining strength97. Consequently, after years of 

negotiations, the United States signed a peace deal with the Taliban in February 2020, paving 

the way for the withdrawal of United States and NATO troops from Afghanistan in exchange 

for Taliban assurances to prevent terrorist groups from operating in the country98.  

However, following the withdrawal of foreign troops, the Taliban launched a rapid 

offensive across Afghanistan counter to the United States hopes, seizing control of provincial 

capitals and major cities99. By August 2021, they had taken over Kabul, completing their return 

to power.  

 

2.1.2. Analysis of the transition from the preceding Government to the Taliban regime  

The transition from the preceding government to the Taliban regime was characterized 

by a rapid and chaotic collapse of state authority, which thus led to a humanitarian crisis and 

prompted different international responses and diplomatic efforts to address the situation.  

Firstly, the Taliban launched a rapid military offensive across Afghanistan, starting to 

seize control of provincial capitals and major cities100. Their advance was facilitated by the 

withdrawal of the United States and NATO forces, as well as the collapse of Afghan security 

forces in many areas101.  
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As the Taliban advanced, the Afghan Government’s authority crumbled rapidly. 

Consequently, President Ashraf Ghani fled the country, leaving a power vacuum in Kabul102 

and acknowledging the victory of the Taliban103. Following the collapse of the government, 

many government officials and security forces either surrendered or fled, further weakening the 

government’s ability to resist the Taliban’s advance104.  

Consequently, the United States, followed by other Western powers, evacuated their 

citizens and embassy staff, while also coordinating efforts to evacuate vulnerable Afghans who 

were at risk under Taliban rule, such as women or those associated with the previous 

government105.  

Moreover, diplomatic efforts to address the crisis and engage with the Taliban were 

furtherly complicated by the group’s past affiliation with terrorism and its history of human 

rights abuses106. Accordingly, efforts to establish channels of communication and negotiation 

with the Taliban were met with scepticism and caution by many in the international community. 

The United Nations and regional organizations played a role in facilitating dialogue and 

coordinating humanitarian assistance, although progress remained slow and uncertain107.  

Lastly, the transition had significant geopolitical implications, reshaping alliances and 

power dynamics in the region, as will be analysed in the next section. China, Russia, and other 

regional actors aim to fill the void left by the withdrawal of Western powers and expand their 

influence in Afghanistan108. Meanwhile, concerns remained about the potential for Afghanistan 

to become once again a breeding ground for terrorism and extremism109, with implications for 

regional security and stability. 
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2.1.3. Examination of the political, social, and economic situation during and after the 

change in Government  

The political situation during the transition from the Afghan Government to the Taliban 

regime was marked by instability110. Indeed, the collapse of the Ghani government on 15 

August 2021, left a power vacuum, which led to the rapid ascent of the Taliban and the 

dissolution of the previous political structures111. As a matter of fact, said collapse occurred 

while the Taliban forces were advancing rapidly through the country, seizing Kabul on the 15th 

of August 2021.  

 Consequently, the political landscape during the transition was marked by 

fragmentation and disarray due to the absence of a clear political leadership112. Additionally, 

the lack of cohesive leadership, combined with widespread corruption and mistrust within the 

government and security forces, weakened the State's ability to resist the Taliban's advance113. 

As a consequence, Afghanistan is now under the control of an Islamist regime led by the Taliban, 

which declared the formation of an Islamic Emirate114, under which, the political landscape has 

shifted dramatically, with the Taliban consolidating power and establishing a new Government 

structure based on their interpretation of Islamic law115. However, the Taliban’s rule is not 

universally accepted, both domestically and internationally 116 , leading to governance, 

legitimacy, and representation issues. 

The social situation during the transition was characterized by fear, displacement, and 

uncertainty117. More specifically, the population, particularly women, minorities, and those 

associated with the previous government or Wester entities, faced grave risks and were forced 

to flee their homes to seek safety118. The Taliban’s interpretation of Islamic law has indeed led 
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to restrictions on personal freedoms, particularly for women and minorities119. For instance, 

women’s access to education, employment, and public life has been severely curtailed120, and 

there have been reports of human rights abuses, including arbitrary arrests, extrajudicial killings, 

and violence against dissenters and crackdown on dissent, leading to numerous social 

tensions121 and the internal displacement of 3.5 million people122. 

Lastly, during the change, the economic situation was dire, increased by the sudden 

withdrawal of international aid123 , the freezing of Afghanistan’s foreign reserves, and the 

disruption of trade and commerce due to conflict and instability. Indeed, according to a 2019 

World Bank report124, seventy-five percent of Afghanistan’s government’s public expenditures 

were covered by grants from international partners125, which suspended aid following the 

Taliban’s seizure of power. As of today, the country is facing humanitarian crisis126, widespread 

poverty, and food insecurity (almost fifty percent of the population suffers from high levels of 

acute food insecurity), as the freezing of foreign reserves 127  has negatively impacted the 

economy, leading to currency depreciation, inflation, and a shortage of essential goods128. 

Indeed, the lack of international recognition, which leads to the impossibility to access financial 

resources, further renders useless the efforts to address these economic issues.   

 

2.2. FORMATION OF THE TALIBAN GOVERNMENT AND TERRITORIAL 

CONTROL 
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2.2.1 Description of the formation of the Taliban Government and its key members  

After the seizing of Kabul, the Taliban declared the re-establishment of Islamic Emirate 

of Afghanistan, the same that was established during their previous rule from 1996 to 2001129. 

The composition of the Taliban Government reflects a hierarchical structure with a supreme 

leader at the top, supported by deputy leaders, ministers, and officials responsible for governing 

different aspects of the territory under the Taliban130. At the top is the Amir al-Mu’minin, 

namely the Commander of the Faithful131, below him are the deputy leaders, who oversee 

different aspects of the Taliban’s governance and operations.  

The Government also includes ministers and officials who lead various ministries and 

departments responsible for areas such as I) defence, II) foreign affairs, III) interior affairs, IV) 

education, and V) finance132. These ministries and officials are appointed by the leadership and 

are required to implement the Taliban’s policies and directives in their areas of responsibility133.  

The key member of the Taliban Government is represented by Hibatullah 

Akhundzada134, the Amir al-Mu’minin, namely the supreme leader of the Taliban. The Amir al-

Mu’minin is responsible for setting the overall direction and policies of the Taliban, interpreting 

religious doctrine, and providing guidance to the leadership and followers135. For this reason, 

this position has significant religious and political authority, and the supreme leader’s decisions 

are considered final within the Taliban hierarchy.  

The role of head of Government is covered by Mullah Mohammad Hassan Akhund136, 

one of the original members of the Taliban since the early 1990s and is now responsible for 

managing the day-to-day affairs of the administration137.  
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One of the co-founders of the Taliban, Mullah Abdul Ghani Baradar138, serves as the 

deputy leader of the group. The role of deputy leaders consists in assisting the Amir al-Mu’minin 

in governance and decision making, as for instance, overseeing specific portfolios or areas of 

responsibility within the Taliban government139. In the case of Mullah Abdul Ghani Baradar, 

his focus is predominantly on political and diplomatic affairs140. Another example of deputy 

leader can be found in Sirajuddin Haqqani141, who focuses on military operations and security.  

Overall, the Government is headed by a cabinet of thirty-tree members, where all 

ministers are men142. The Taliban government organizes its administration into ministries and 

departments responsible for different sectors of governance143. In addition to central ministries, 

the Taliban established governance structures at regional and provincial levels, where each 

region may have its own leadership appointed by the Central Government to oversee local 

administration, security, and services144. Moreover, the Taliban may have advisory councils, or 

Shuras, composed of religious scholars, tribal elders, and influential figures, with the aim of 

providing advice and counsel to the leadership on various issues, including religious 

interpretations, tribal relations, and governance issues145.  

Lastly, while not formal Government positions, tribal and community leaders need to 

be mentioned as they often have significant influence within territories controlled by the 

Taliban146. The Taliban may indeed collaborate with these leaders in order to maintain stability, 

solve disputes, and gain support from local populations.  

 

2.2.2. Analysis of the Taliban Government’s territorial control in different regions of 

Afghanistan  
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Historically, the Taliban had strong support among Pashtun communities in the 

Southern and Eastern regions of Afghanistan147. Provinces such as Helmand, Kandahar, and 

Nangarhar have seen significant Taliban influence and control. Indeed, these areas have often 

been where the Taliban gained their power due to ethnic and tribal affiliations, as well as the 

challenging geographical areas that facilitates guerrilla warfare148. Examples of this might be 

found in: I) the Southern Helmand province, having strategic importance for the Taliban due to 

its opium poppy cultivation, which provides a significant source of revenue149, and II) the region 

of Kandahar150, namely the birthplace and the former seat of the Taliban regime151. For this 

reason, the city of Kandahar is now becoming a de facto capital of the country with the aim of 

strengthening Taliban’s grip on power152. 

Lastly, the eastern region of Nangarhar, situated along the border with Pakistan, has 

been a hub of insurgent activity153 exploiting the proximity to Pakistan’s tribal areas, facilitating 

cross-border movements and insurgent operations154. For this reason, the area has been one of 

the most conflict-affected areas of the country between August 10 and My 21, 2022155.   

In the Northern and Western regions, there are some provinces, such as parts of Kunduz, 

Baghlan, and Badghis where the Taliban have made progress, notwithstanding the fact that their 

influence is generally weaker compared to the South and East156.  

Major cities like Kabul, Herat, and Mazar-i-Sharif have been under government control, 

supported by security forces and international presence. However, the Taliban have caused 
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insecurity and fear among citizens through sporadic attacks and targeted assassinations. These 

urban areas are used by the Taliban as targets for propaganda157.  

Finally, regions along the border with Pakistan have often seen significant Taliban 

presence and control158. Indeed, the porous border facilitates movement and moreover the area 

serves as a hiding place for Taliban fighters.  

 

2.3. INTERNATIONAL RECOGNITION OF THE TALIBAN GOVERNMENT 

 

2.3.1. Examination of the Doha Agreement and its impact on the international status of 

the Taliban 

The Doha Agreement of 2020, formally known as the U.S.-Taliban Agreement, was 

reached for the United States and Afghanistan to collaborate in order to “reach a comprehensive 

and sustainable peace agreement that ends the war in Afghanistan for the benefit of all Afghans 

and contributes to regional stability and global security”159 and was expected to lead to “the 

formation of the new post-settlement Afghan Islamic Government”160. The ultimate aim was to 

facilitate the withdrawal of United Sates’ troops from Afghanistan and pave the way for intra-

Afghan negotiations.  

In the first part, the Agreement is aimed to address and solve the issue of terrorism in 

the country in four steps. Firstly, “the Islamic Republic of Afghanistan reaffirms its continued 

commitment not to cooperate with […] international terrorist groups”161; secondly “the United 

States re-affirms its commitments regarding support for the Afghan security forces and other 

government institutions” 162  measure which would protect the United States from terrorist 

threats; moreover “the United States re-affirms its readiness to continue to conduct military 

operations in Afghanistan with the consent of the Islamic Republic of Afghanistan in order to 
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disrupt [..] international terrorist groups” 163 ; and, lastly, “the United States commits to 

facilitate discussions between Afghanistan and Pakistan”164.  

In the second part, practical measures regarding the international commitment of 

countries are presented: I) the United States would reduce its military force in the country; II) 

the US-led Coalition would complete the withdrawal of the troops within 14 months; III) the 

United States would commit to provide yearly funds to Afghanistan security forces; IV) the 

Islamic Republic of Afghanistan would participate in a US-facilitated talk with the Taliban; and 

V) the Islamic Republic of Afghanistan would commit to start diplomatic engagement with 

members of the UN Security Council to reach a permanent ceasefire165.  

By engaging in negotiations with the United States and signing an agreement, the 

Taliban gained a level of international legitimacy166, which was in contrast with the diplomatic 

isolation that they faced after the nine-eleven attacks. Moreover, the Doha Agreement 

recognized the Taliban as a significant political and military force in Afghanistan, indeed, while 

the agreement did not grant official recognition to the group as the legitimate government of 

the country, it acknowledged its influence. Furthermore, the agreement opened the possibility 

for the Taliban to engage with the international community and for this reason, compliance with 

this agreement could increase Taliban’s international legitimacy and recognition167.   

 

2.3.2. Study of positions held by countries and International Organizations regarding the 

recognition of the Taliban Government  

The question of Government recognition presents itself only when “the government 

changes hands in violation of the domestic legal procedures for transfer of power”168, therefore 

by granting recognition to the newly established government, other States affirm its capability 

and authority to serve as the nation's international representative and engage in diplomatic 
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relations with foreign counterparts169. In particular, the recognition of the Taliban Government 

arose with their return in power in 2021, when different states have taken different approaches 

towards it in engaging with them “which cannot justify any de facto recognition of a Taliban 

Government”170. 

Firstly, the United States did not formally recognize the Taliban Government due to 

their concern about I) the Taliban’s history of human right abuses, particularly against women; 

II) the inclusive or exclusive nature of the Taliban’s Government, and III) the nature of their 

relationship with terrorist networks171. Nonetheless, the United States has entered in diplomatic 

talks with the Taliban, especially with the Doha Agreement which led to the withdrawal of US 

troops from the country. Therefore, the United States, and the United Kingdom followed, 

recognize the importance of engaging with the Taliban, even though not recognizing them as a 

lawful Government172.   

The countries of the European Union follow the example of the United States not 

granting the Taliban Government with recognition but engaging with them on humanitarian aid 

and evacuation efforts. Indeed, the Union emphasised the importance of the Taliban respecting 

human rights, especially women’s rights and minority rights, as a condition for any future 

relation with Afghanistan. Moreover, countries of the Union recognize that recognition is an 

important diplomatic instrument, and by withholding it they would have leverage on the Taliban, 

who need the political, economic, and diplomatic benefits it provides173.  

India is strategically aligned with the United Sates, and indeed it did not recognize the 

Taliban Government expressing concerns about their return to power for the potential 

implications regarding regional stability, in particular about the security in Kashmir, as well as 

the safety of Indian assets and interests in Afghanistan174.  
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Both China and Russia did not formally recognize the Taliban Government, but they 

expressed readiness to engage with them for regional stability reasons. Indeed, both Russia and 

China share with the United Sates the concern that Afghanistan may become a haven for 

international terrorists and are afraid for the stability of the region175. Moreover, both countries 

are the only ones which still have embassies functioning in Afghanistan, in order to gain a 

position of strength in a country where the United States have failed to do so176. The ambiguous 

approach of China will be furtherly analysed in the next sections.  

Even Pakistan, which historically has always had close ties with the Taliban being one 

of the three countries recognizing the Taliban in 1996177, has refused to recognize the group as 

the lawful government of Afghanistan.  

Ultimately, thus, no state has formally recognized the regime as legitimate government, 

numerous States have instead communicated some thresholds for the Taliban to reach in order 

to be recognized. At the same time, though, some countries either implicitly or explicitly, have 

recognized that the Taliban represent the country as its de facto government, while others 

consider the group responsible for a number of international obligations simply as a non-State 

actor. At the same time, though, there is no duty in International Law to publicly declare the 

recognition of a government, moreover, there is an increasing attitude of not extending formal 

or expressed government recognition, because it could be implied from the relations between 

the two governments178. However, in the specific case of the Taliban, the withholding of 

recognition is used as a measure to express disapproval in regard to the regime as well as using 

it as leverage to impose some standards, as international recognition has the possibility of 

empowering said government with some additional rights179. Indeed, the High Representative 

of the EU stated that “there are two kinds of recognition. There is factual recognition: […] we 
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have to recognize the reality […] to solve practical problems. […] And then, there is the 

political recognition, that will be granted if you behave with […] my wishes and my interests. 

And this is what a condition-based recognition”180 181. Among the criteria that are considered 

to be necessary for the granting of conditional recognition, the most common are I) effective 

control, II) willingness to observe international law, IV) legitimacy, V) national interests, VI) 

position taken by regional and international organizations, and VII) observance of democratic 

and constitutional procedures182 183. 

The Taliban however criticised this approach as “politically motivated rather than being 

a legal issue”184 claiming that being in effective control of the country, the effectively met the 

criteria needed to gain recognition185. It is for this reason that it is of fundamental importance 

that this action is taken collectively by the international community in order for it not to be 

perceived as an unlawful intervention in the internal affairs of Afghanistan186. Moreover, the 

non-recognition has been justified by “guiding principles for a political settlement” which are 

basically further conditions for the Taliban to be granted international recognition and include 

I) inclusive government, II) respect for human rights, III) including of women and minorities, 

IV) representative government, V) counterterrorism measures, and VI) respect for International 

Law187 188.  

It is important to note that in International Law some rights and duties are attributed to 

de facto regimes, notwithstanding the status of their recognition, and thus the Taliban, having 

de facto control on Afghanistan, is ascribed certain duties, regardless not being recognised as 
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its lawful government. Indeed, a de facto government “is entitled to exercise the state’s 

international rights and bears its international obligations”189 and thus are treated as partial 

subjects of international law, which gives them some responsibilities such as I) adopting 

countermeasure measure, II) prohibition on the use of force, and III) conclude agreements190. 

Ultimately, therefore, a de facto government lacking international recognition can be 

considered to have certain rights and obligation not on behalf of the state, but rather as a non-

State actor191.  

Two different theories need to be mentioned, namely the constitutional legitimacy 

theory and the democratic legitimate theory. According to the former governments that entered 

into power through extra constitutional means, as is the case of the Taliban, should not be 

granted international recognition 192 . This could mean that, while states do not have an 

obligation to recognize a government as was mentioned earlier, they might be obliged not to 

grant Government recognition as in violation of the jus cogens or due to a United Nations 

Security Council’s binding resolution. New emerging criteria for recognition, as well as those 

mentioned in chapter one, namely I) legitimacy, II) human rights compliance, III) stability and 

order, IV) democratic values193 , might thus be the reason why the undoubtably de facto 

government of the Taliban still lacks international recognition194. These emerging criteria, 

namely I) gender, and thus the need to put an end to the gender apartheid perpetuated by the 

group, II) inclusive government, which would reflect the diversity of the Afghan population, 

and III) counterterrorism measures; are closely related to Taliban’s practices, denying their 

recognition195.  

 

2.3.3. Analysis of China’s ambiguous approach towards the Taliban  
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As it has already been mentioned, China adopts an ambiguous approach towards 

Taliban’s governance. As a matter of fact, while China has not formally recognized the 

Government, it has shown openness to working with the Taliban for mutual benefit196. One 

example of this controversial and ambiguous approach China has toward the Taliban can be 

seen in China’s acceptance of the credentials of the Taliban ambassador, without having 

previously recognized its governance. Moreover, the Chinese Ministry of Foreign Affairs 

stated that “Afghanistan should not be excluded from the international community”, and also 

that “diplomatic recognition of the Afghan Government will come naturally as the concerns of 

various parties are effectively addressed”197. Indeed, China’s recognition strategy consists in 

waiting for the Taliban to prove their stability and legitimacy on the world stage, especially 

when dealing with domestic governance, in regard to human rights adherence, and on the 

international arena, fighting international terrorism198. For this reason, despite the lack of 

formal recognition, China has maintained diplomatic engagement with the Taliban, hosting 

delegations and emphasising the importance of stability of the region199.  

Moreover, after Taliban’s takeover, China has been the first country to send a new 

ambassador to Afghanistan, and the first to accept the Taliban’s ambassador, which is 

normally considered as recognition200, however, these actions do not necessarily equate to 

formal recognition for a number of reasons. Firstly, accepting a new ambassador or 

appointing an ambassador can be seen as a pragmatic step to maintain diplomatic relations, 

rather than a formal recognition of the Government. International Law thus allows countries 

to continue diplomatic engagement without necessarily endorsing or recognizing the 

legitimacy of the ruling regime. Indeed, “the maintenance (or severance) of diplomatic 

relations and the acceptance (or rejection) of credentials under the Vienna Convention on 

Diplomatic Relations do not necessarily mean that a new regime in the sending State had 

been or had not been recognized by the receiving State”201. Therefore, it has been established 

that there is the possibility for China to continue diplomatic relations with Afghanistan 
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notwithstanding not having recognized it, as long as communications with the Taliban are 

kept to a minimum, and the diplomats are not formally accredited to the receiving State202. 

Indeed, under the Vienna Convention on Diplomatic Relations “there is no requirement to 

secure the agrément of the host State for the appointment of a chargé d’affaries ad interim, 

unlike for heads of mission proper”203 204, meaning that the receiving state has to approve the 

proposed head of the mission differently from the charge d’affaires ad interim, which simply 

acts provisionally as head of the mission and thus does not require the consent of the 

receiving state205. Therefore, ultimately, diplomatic relations between two States, including 

accreditation of diplomats, does not necessarily require or implies recognition206.  

Moreover, as explained in the previous section International Law allows a country to 

choose to engage with another country’s government conditionally, thus based on ongoing 

assessment of the political situation and other factors, therefore in the case of China and 

Afghanistan, acceptance of an ambassador can be a part of maintaining dialogue without 

extending formal recognition207. Additionally, International Law does not provide a clear cut 

definition or criteria for recognition of government, as mentioned in the previous chapter, it 

simply provides four criteria that can be taken into consideration for the Government to be 

recognized.  

Lastly, China might be hesitant to declare non-recognition could be led to the fear, as 

anticipated earlier, that said withholding of recognition might be seen as interference in 

Afghanistan’s internal affairs208. Indeed, on August 16, 2023, China stated that “on the 

question of recognition, […] China’s position […] is non-interference in other countries’ 

internal affairs and respect the right of people of all countries to independently choose their 

development path and decide their destiny and future”209.  
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2.3.4. Diplomatic and international dynamics related to the recognition of the Taliban 

Government  

“Recognition as a government carries all the privileges and duties held by a state’s 

international agent” and therefore “lack of recognition has varying implications depending the 

choices of nonrecognizing states”210. 

It is important to note that, as mentioned previously, the Taliban regime can be 

considered a de facto Government and as such “is itself an apparatus of the State” and therefore 

the conduct of its organs are covered in Article 4 of the International Law Commission’s Draft 

articles on Responsibility of States for Internationally Wrongful Acts 211 . Moreover, the 

International Committee of the Red Cross’s 2016 Commentary on the Geneva Conventions 

clearly states that “it does not matter that a [de facto] government failed to gain recognition by 

the international community at large […] its actions have to be treated as the actions of the 

State it represents […] for determining the existence of an international armed conflict”212.  

Moreover, it is important to note that the Taliban Government is obliged to comply with 

the Human Rights Treaties signed by the previous government, such as the Convention on the 

Rights of the Child and the International Covenant on Civil and Political Rights213. There are 

several reasons for this obligation, namely I) State succession and continuity214, II) good faith 

and pacta sunt servanda215. Firstly, under the principle of State continuity in International Law, 

when a Government changes, the state itself remains the same entity, retaining its international 

obligations and commitments216. For this reason, the Taliban Government, therefore, inherits 

the human rights treaties and must honour them. And, secondly, International Law operates on 

the principle of “pacta sunt servanda”, meaning “agreement must be kept”, namely that States 
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are required to perform their treaty obligations and commitments 217 . Therefore, once 

Afghanistan has ratified human rights treaties, the state remains bound by these obligations, 

irrespective of any changes in its government. Indeed, the European Union High Representative 

declared that “having assumed de facto control over the country, the Taliban have an obligation 

to ensure the protection and fulfilment of the Social, Economic, Cultural, Civil and Political 

Rights protected under international treaties and conventions to which Afghanistan is a State 

party”218.  

Therefore, notwithstanding not being recognized, the Taliban government, having de 

facto authority over the territory and population of Afghanistan, is subject to a certain degree 

of International Law’s rights and obligations. Indeed, as mentioned earlier in the chapter, the 

Taliban can be held responsible as non-State actors under international human rights law to 

which it is subject219. However, being held accountable as a State or a non-State actor does have 

some differences, for instance, a non-State actor cannot be brough before the International 

Court of Justice220 as “only States may be parties in cases before the Court”221, meaning that 

the Taliban could not be held accountable by the court of crimes they might commit. Moreover, 

being a de facto government might have consequences in domestic laws of other states as well, 

as for instance States that accepted Taliban diplomats, which as of 2024 only includes China as 

the other country’s ambassies are still run by the Islamic Republic of Afghanistan’s diplomats222, 

need to give some legal credence to documents produced by Taliban’s authorities223.  

Lastly, diplomatic dynamics related to the withholding of recognition of the 

Government of the Taliban can include various types of sanctions imposed on the regime, such 

as financial sanctions and travel bans. Such financial sanctions include the freezing of Afghan 

central bank assets held abroad, with the aim of pressuring the Taliban to change its 
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behaviour224  and due to the fear that said assets might end up in the Taliban’s hands225 . 

Moreover, travel bans have been imposed by both the United Nations and various countries, 

which would be lifted in the case of demonstration by the Taliban of commitment to 

international standards226. However, there have been increasing calls for said assets to be 

released due to humanitarian concerns, indeed in United Nations Security Council’s Resolution 

2615 it is stated “that humanitarian assistance and other activities that support basic human 

rights needs in Afghanistan are not a violation of paragraph 1 (a) of resolution 2255 (2015) 

and that the processing and payment funds, other financial assets or economic resources and 

the provision of goods and services necessary to ensure the timely delivery of such assistance 

or to support such activities are permitted”227. 

As previously mentioned, the establishment of diplomatic relations as well as the 

appointment and accreditation of diplomats, does not necessarily amount to recognition. 

Moreover, it is important to state also that de facto government that lack recognition can have 

the possibility to sign bilateral treaties notwithstanding the lack of recognition when specific 

practical needs need to be met228. Ultimately, therefore, no specific conduct of States towards 

a Government, including accreditation of diplomats or concluding bilateral treaties, necessarily 

determines recognition 229 . Therefore, the case of the Taliban showed how the effects of 

recognition can be minimised, as long as said non-recognition remains purely de jure, rather 

than de facto.  

 

CONCLUSION 

The Saur Revolution in 1978, led to the Soviet invasion in 1979, which ended in 1989, 

leading to Afghanistan entering into a civil war due to the mujahideen movement aiming to 

obtain control. In 1994, the Taliban emerged, promising to restore order and implement Sharia 

Law, and they established the Islamic Emirate of Afghanistan in 1996, which had affiliations 
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with terrorist groups like Al-Qaeda, which led to the US-led invasion of Afghanistan after the 

September 11 attacks. In 2020, the Doha Agreement was signed with the Taliban, paving the 

way for US and NATO troop withdrawal, and consequently the group’s return to power.  

The transition led to changes in the political, social, and economic situation in the 

country, leading to fear, displacement, and uncertainty, particularly for women, minorities, and 

those associated with the previous government, as well as poverty, food insecurity.  

The government structure of the Islamic Emirate of Afghanistan is organized 

hierarchically with a supreme leader, namely the Amir al-Mu’minin (Commander of the 

Faithful), at the top. The current supreme leader is Hibatullah Akhundzada and is responsible 

for setting the direction and policies of the Taliban and interpreting religious doctrine. The 

government is composed by 33 male ministers, each responsible for different ministries as well 

as governance structures at regional level to cooperate with tribal and community leaders.  

The Taliban government has strong territorial control in different regions of Afghanistan, 

especially in the South, due to their Pashtun tribal affiliations, and East, exploiting its proximity 

to Pakistan. In the Northern and Western regions, the Taliban's control has been more variable.  

The Doha Agreement of 2020 facilitated the withdrawal of U.S. troops from 

Afghanistan and paved the way for intra-Afghan negotiations. The agreement granted the 

Taliban a level of international legitimacy by entering in negotiations with the United States.  

The question of government recognition arises when a change in power occurs outside 

legal procedures, prompting states to affirm the new government's international status. Despite 

the Taliban's resurgence in 2021, formal recognition remains elusive, prompting various states 

to withhold acknowledgment. While the Taliban governs Afghanistan de facto, it lacks formal 

recognition. Nonetheless, its actions are treated as those of a state under international law, 

subject to obligations such as human rights treaties signed by the prior Afghan governments. 

The absence of recognition doesn't absolve the Taliban from international obligations. 

However, there's ambiguity in how non-recognized entities are treated under International Law, 

as seen in the Taliban's case. The criteria for recognition vary but often include effective control, 

adherence to international law, legitimacy, and respect for human rights. Non-recognition is 

sometimes used to express disapproval and impose standards, leveraging potential benefits of 

international recognition. Moreover, the two legal theories of constitutional legitimacy and 

democratic legitimacy, explain recognition decisions such as the one concerning the Taliban, 

as governments gaining power through extra-constitutional means, should not achieve 

international recognition. Moreover, some emerging criteria, including gender equality and 

counterterrorism measures, contribute to the lack of recognition for the Taliban.  



China has an ambiguous approach towards the governance of the Taliban in Afghanistan, 

refraining from formal recognition while engaging with them for mutual benefit. Despite not 

extending formal recognition, China has shown openness to diplomatic engagement with the 

Taliban, being the only accepting the Taliban ambassador. China's strategy involves waiting for 

the Taliban to demonstrate stability and legitimacy, particularly in domestic governance and 

international efforts against terrorism, before extending formal recognition. However, China's 

actions, do not necessarily equate to formal recognition, indeed, accepting a new ambassador 

can be viewed as a pragmatic step to maintain diplomatic relations, guided by principles 

outlined in the Vienna Convention on Diplomatic Relations. International law indeed allows 

countries to engage with governments conditionally, based on ongoing assessments of political 

situations and other factors. Additionally, international law lacks a clear definition or criteria 

for government recognition, providing flexibility in decision-making. Moreover, China may be 

hesitant to declare non-recognition to avoid being perceived as interfering in Afghanistan's 

internal affairs.  

The lack of recognition leads to varied implications, depending on the choices of non-

recognizing states. Notably, the Taliban regime, though not formally recognized, operates as a 

de facto government, and its actions are treated as those of the state it represents under 

international law. Despite lacking formal recognition, the Taliban government is bound by 

human rights treaties signed by the previous government, owing to principles of state succession 

and continuity. Indeed, International Law requires the upholding of treaty obligations under the 

principle of "pacta sunt servanda", notwithstanding possible governmental changes.  

Despite non-recognition, the Taliban government, exercising de facto authority, is 

subject to certain international law rights and obligations, however, accountability as a non-

state actor differs from that of a state; for instance, non-state actors cannot be brought before 

the International Court of Justice. Diplomatic dynamics surrounding the withholding of 

recognition may include sanctions such as freezing Afghan central bank assets, aiming to 

influence Taliban behavior and prevent asset misuse. However, humanitarian concerns prompt 

calls for asset release, as indicated in UN Security Council Resolution 2615. 

Ultimately, no specific state conduct towards a government determines recognition. 

Therefore, the Taliban case illustrates how recognition effects can be minimized when non-

recognition remains de jure rather than de facto. 

 

 

 



CHAPTER 3 

THE STATUS OF THE TALIBAN GOVERNMENT IN INTERNATIONAL 

ORGANIZATIONS 

 

This third and last chapter examines the position of the Taliban Government in 

International Organizations and its impact on Afghanistan’s participation in the global 

community. Indeed, after the Taliban’s return to power, the country’s role in international 

forums and organizations has been subject to scrutiny and adaptation. The overall aim of the 

chapter is thus that of offer insights into Afghanistan’s evolving position on the global stage 

through the analysis of the interactions between the Taliban Government and International 

Organizations.  

The opening part of the chapter, “Afghanistan’s Participation in International 

Organizations”, provides an analysis of the benefits and obligations arising from such 

participation. It examines how these relationships shape Afghanistan’s involvement in global 

affairs and its standing in the international community.  

In the following part, “Decisions of the International Criminal Court”, the chapter 

discusses the International Criminal Court’s decisions regarding the Taliban Government, 

analysing the legal basis of these decisions and their implications for the Taliban. It also reflects 

on the international community’s reactions to these decisions, assessing the broader impact on 

Afghanistan’s relations with the rest of the world.  

Lastly, in the concluding part of the chapter, “United Nations Practices Regarding the 

Taliban Government”, the United Nations’ approach towards the Taliban Government, 

including resolutions or statements issued by the General Assembly or the Security Council. It 

explores who represents Afghanistan in United Nations’ bodies, and the implications of the 

Taliban Government on the country’s involvement in United Nations activities.   

 

3.1 AFGHANISTAN’S PARTICIPATION IN INTERNATIONAL ORGANIZATIONS 

 

3.1.1. Analysis of the International Organizations of which Afghanistan is member  

After the Taliban took control of Afghanistan in August 2021, the country’s relationship 

with International Organizations has faced significant challenges and changes. Indeed, many 

International Organizations have had to re-evaluate their presence and operations in 

Afghanistan due to concerns, especially about human rights, governance, and security under 

the new regime.  



Firstly, Afghanistan remains a member of the United Nations, but its relationship with 

the organization has been complex since 2021. As a matter of fact, the United Nations continues 

to provide humanitarian assistance and development support to the Afghan population, but 

concerns about human rights and the treatment of women and minorities have affected its 

operations230. The United Nations Security Council has also been involved in discussions about 

the situation in Afghanistan231. Indeed, in 2021 the Islamic Emirate of Afghanistan, through 

Muttaqi, sent a formal request to the United Nations’ General Assembly to participate and 

informing of the nomination of the Taliban’s new ambassador to the United Nations, namely 

Suhail Shaheen. However, while the Taliban is claiming they have the right to bring their 

representative in the United Nations, at the same time the position of Afghanistan’s ambassador 

is claimed by Naseer Ahmad Faiq, namely Afghanistan’s current accredited United Nation’s 

ambassador, who the Taliban claim to be not rightfully in possess of the positions as former 

President Ghani was ousted 232 . Indeed, the representation of Afghanistan at the UN is 

determined by the UN Credentials Committee, which typically consists of nine member states, 

assesses the credentials of representatives from each member state reviewing who is designated 

as the official representative of Afghanistan233. The UN Credential Committee has delayed 

decision on which appointed representative is should lawfully represent Afghanistan and 

therefore the previously accredited ambassador remains in place, though in caretaker role, 

pending further decisions234. Obviously, the delay in accrediting the Taliban’s representatives 

has implications for Afghanistan’s participation in UN activities, debates, and decision-making 

processes, as well as limiting Afghanistan’s ability to effectively advocate for its interests 

within the organization.  

Overall, however, as was stated in the first chapter, the United Nations, being neither a 

State nor a Government, does not possess the ability of recognizing Governments, but simply 

recognizes the official representative of its member States235.  
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Following the Taliban takeover in 2021, Afghanistan has faced challenges in accessing 

funding and assistance from organizations such as the World Bank and the International 

Monetary Fund due to the international sanctions associated with the new regime236. As a 

consequence, financial support from these organization has been and remains on hold due to 

the Taliban government’s policies and the ongoing humanitarian crisis in the country and said 

organizations have stated that they will not engage with Afghanistan without signs of 

governance improvements237 . For this reason, the World Bank has modified its approach 

towards the country since the Taliban’s takeover, indeed, it is “first to providing humanitarian 

support and then to providing off-budget support for basic service delivery and livelihoods”238.  

Moreover, the Asian Development Bank, which in the last two decades has been one of 

the largest contributors to the reconstruction of Afghanistan, has suspended funding for projects 

in the country due to concerns about the situation in the country as well, even though 

Afghanistan remains a member. There have been however talks about reopening the 

organization’s office in Afghanistan, which was relocated in Tajikistan, under the Taliban’s 

administration. However, there have been protests by the Council of National Resistance for 

the Salvation of Afghanistan which believe reinstating the Afghanistan’s office would represent 

an indirect support for terrorism239.  

The South Asian Association for Regional Cooperation still has Afghanistan as a 

member, however its participation in activities of the cooperation has been impacted due to the 

political situation which led to tensions with other member states. As a matter of fact, Pakistan 

insisted that the Taliban be allowed to represent Afghanistan in the cooperation, however other 

members, especially India, did not agree with this request, which clearly obstacles the stability 

of the region, and especially the Indo-Pakistan tensions240. Consequently,. there have talks 

about the possible expulsion of Afghanistan from the organization, which under International 

Law is allowed when the organization is “deemed to have those powers which, though not 

expressly provided in the Charter, are conferred upon by necessary implication as being 
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essential to the performance of its duties”241. Therefore, in the case of the Taliban regime, being 

that it is undemocratic and has not met human rights standards, represents a threat to the 

foundational values of the South Asian Association for Regional Cooperation, which would 

grant countries such as China with the right to request its expulsion or suspension from the 

organization, however the Charter of the SAARC requires decisions to be taken unanimously242.  

Afghanistan’s membership for the Organization of Islamic Cooperation continues, 

however the organization has been engaged in discussions around the political situation and 

human rights issues in the country, especially for measures taken against women, such as the 

ban on women in universities243.  

Lastly, the Afghanistan continues to receive support from the World Health 

Organization for its health programs, including efforts to address COVID-19 and other public 

health challenges. Indeed, cut in donors’ support to the country led to a dramatic breakdown in 

health services, especially during the pandemic, and the organization aimed to support the 

population, while also stressing the need for women to maintain access to healthcare and to 

health workforce, as female patients would become more hesitant to seek care otherwise244.  

 

3.1.2. Examination of the benefits and obligations arising from participation in 

International Organizations  

Obviously, participation in international organizations offers both benefits and 

obligations to member countries. Therefore, these organizations can provide critical support 

and cooperation, but obviously also require adherence to certain standards and commitments.  

Among the benefits, the first that need to be mentioned are economic opportunities. 

Indeed, membership in international organization can increase possible trade opportunities and 

economic partnerships. Moreover, some international organizations such as the International 

Monetary Fund provide financial assistance and loans to the members facing economic 

challenges245. More specifically, in the case of Afghanistan, membership in organizations such 
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as the United Nations246, the World Bank247, and the Asian Development Bank248 provides the 

country access to humanitarian aid and development assistance, essential due to the crises in 

the country.  

Secondly, being part of international organizations can provide an opportunity for 

smaller countries to gain importance in global matters and collaborate with other states, thus 

obtaining a bigger political influence, and in some cases even increase credibility249. As well as 

political influence, membership in international organizations provide an important opportunity 

of creating and strengthening diplomatic connections though regular interactions and 

collaboration250. For Afghanistan, participation in regional organizations such as the SAARC 

and global bodies such as the OIC allows to engage in diplomatic efforts and increase 

relationships with other countries.  

Moreover, international organizations provide the opportunity to have a level of cultural 

exchange in order to promote cultural heritage and educational exchange, enriching the cultural 

and intellectual life of member states251.  

Another benefit membership in international organizations provides can be found in 

access to information and expertise. Indeed, member states gain access to information, research, 

and expertise through the international organizations. This aspect has a particular importance 

in cases of global issues such as climate change and public health crises like COVID-19. 

Afghanistan for instance, being a member of the World Health Organization, received 

enormous support in addressing the crises related to the 2020 pandemic, through the providing 

of vaccinations252.  
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Additionally, as well as expertise, international organizations also provide technical 

assistance and capacity building, especially in areas such as governance, development, and 

infrastructure253.  

Lastly, some international organizations offer some sort of mutual defense agreements 

and collective security measures against security threats. It is important to note that, through 

participation in international organizations, Afghanistan can cooperate with other member 

states to address security challenges, especially for counterterrorism efforts.  

However, membership in international organizations carries obligations as well as 

benefits. More specifically, countries need to I) make financial contributions such as 

membership fees and funding initiatives; II) comply to rules and regulations which include 

adhering to policies of the specific organization and upholding International Law, even if I 

conflict with national interest; III) participate in activities such as meetings, negotiations, and 

providing resource to support the organization; IV) comply to mutual obligations of defence 

and security in military alliances and humanitarian and peacekeeping missions to support 

humanitarian efforts; and, lastly, V) make compromise on sovereignty, accepting the potential 

loss of a degree of national sovereignty in favour of international consensus and agreements; 

all of these conditions are due to the concept of shared responsibility in international 

organizations254.  

Therefore, in the case of Afghanistan, the Taliban need to prove their willingness to 

comply to the previous obligations by showing their upholding of international norms and 

standards in its governance practice 255 . Moreover, Afghanistan needs to demonstrate 

transparency and accountability in the use of aid and funding provided by the international 

organizations the country is a member of256 and is expected to work toward maintaining peace 

and security within its border and in the region. Moreover, Afghanistan must submit regular 

reports on its progress in sectors such as health, education, and governance257, as well as 

establish diplomatic relations with other member states, participate in international meetings, 

and offer support to other member states.  
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3.1.3. Contextualization of Afghanistan’s role in the international community  

One way of contextualizing Afghanistan’s role in the international community is 

looking at it through its participation in Global Organizations258.   

Indeed, through its participation in International Organizations, Afghanistan had been 

able improve both bilateral and multilateral relations, however, after the Taliban takeover as 

what concerns diplomatic relations, the country has experienced isolation from the international 

community 259 , as many countries and international organizations have been hesitant to 

recognize their governance 260 . Moreover, organizations such as the World Bank and the 

International Monetary Fund, suspended their financial aid and funding to the country due to 

concerns about human rights and Taliban’s governance 261 . Lastly, some countries and 

organizations have kept limited diplomatic relations with Afghanistan in order to address 

humanitarian needs and deliver aid262. 

As well as International Organizations, Afghanistan’s role in the international 

community can be contextualized by analysing conventions and agreements it has taken part in. 

Firstly, Afghanistan is a party of the Convention on the Elimination of All Forms of 

Discrimination Against Women (CEDAW)263 even after the Taliban takeover, notwithstanding 

the Taliban’s stance on women’s rights starkly contrasting with the obligations under this 

convention. Consequently, the Taliban’s policies have led to non-compliance with CEDAW, 

attracting international condemnation and calls for accountability, as the Taliban government 

has not been engaging in the required reporting to the CEDAW Committee, leading to a 

breakdown in the monitoring and evaluation of women’s rights in Afghanistan264. Many laws 
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and protections for women that were established in previous administrations have thus been 

dismantled or are not enforced, leading to Afghanistan’s increased isolation from the 

international community, affecting humanitarian aid development programs aimed at 

supporting women’s rights265. As well as the CEDAW, Afghanistan remains a party to the Paris 

Agreement266, even though the Taliban’s focus on immediate governance challenges has led to 

a deprioritization of climate commitments. Indeed, the Taliban lacks the administrative capacity 

and expertise to effectively implement climate action plans, and consequently, focus on security 

and political control has overshadowed environmental concerns 267 . For this reason, 

international financial and technical support for climate initiatives has decreased due to the non-

recognition of the Taliban government268, while economic sanctions and freezing of Afghan 

assets have severely constrained the resources available for climate action 269 . Therefore, 

Afghanistan’s ability to participate in international climate forums and secure funding for 

climate resilience projects has been severely limited.  

Ultimately, the non-recognition of the Taliban regime has led to international isolation 

and severe resource constraints, leading to significant setbacks in Afghanistan’s engagement 

with global organizations and its adherence to international agreements. The international 

community's response and the Taliban's willingness to adapt to international norms will 

determine the future trajectory of Afghanistan's integration into the global order. 

 

3.2 DECISIONS OF THE INTERNATIONAL CRIMINAL COURT 

 

3.2.1. Discussion of the International Criminal Court’s decisions regarding the Taliban 

Government  

The International Criminal Court (ICC) has a complex relationship with Afghanistan 

and the Taliban Government.  
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The ICC is an independent judicial body that investigates and tries individuals charged 

with crimes of international concerns such as genocide, war crimes, crimes against humanity, 

and the crime of aggression270. The court was established by the Rome Statute in 2002271, and 

Afghanistan has been a party to the Rome Statute since February 10, 2003, which means that 

the country is thus subject to the ICC’s jurisdiction272.  

The ICC authorized an investigation into the situation in Afghanistan in 2020, focusing 

on allegations of war crimes and crimes against humanity committed by various parties, 

including the Taliban, Afghan security forces, and international military forces273. Moreover, 

the ICC’s decisions regarding the Taliban government are complicated by the status of the 

Taliban as the body does not recognize the Taliban as a legitimate government, and its mandate 

focuses on crimes rather than political recognition274. Therefore, for this reason, the court’s 

main focus remains on investigating and possibly prosecuting individuals for crimes committed 

in Afghanistan, including by the Taliban275.  

The International Criminal Court issued a decision on October 31, 2022, regarding its 

investigation into the situation in Afghanistan. The ICC’s decision on October 31, 2022, 

authorized the Office of the Prosecutor to resume its investigation into the situation in 

Afghanistan, including crimes potentially committed by the Taliban government and other 

parties, and thus has significant implications from the perspective of International Law276.  

The authorization to proceed with the investigations was initially denied by the Second 

Preliminary Chamber in the decision pursuant to Article 15 of the Rome Statute on the 

Authorization of an Investigation into the Situation in the Islamic Republic of Afghanistan of 

12 April, 2019277, since “the complexity and volatility of the political climate still surrounding 

the Afghan scenario, make it extremely difficult to gauge the prospects of securing meaningful 
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cooperation from relevant authorities for the future”278 279.  In 2020, however, the decision was 

changed, authorizing investigations through the Judgment on the Appeal Against the Decision 

on the Authorization of an Investigation into the Situation in the Islamic Republic of 

Afghanistan280. Afghanistan has however requested to postpone an international action pending 

national authorities’ investigation or proceedings related to the crimes involved, which was 

contested by the Prosecutor, Karim Khan, which in September 2021 requested the authorization 

to resume investigations281. As a matter of fact, after the Taliban take over there was “no 

reasonable prospect either that any entity outside Afghanistan or any entity with de fact control 

in Afghanistan is able to meet the requirements of article 17 and 18 of the Statute”282. On the 

other hand, the Prosecutor believes that the documentation provided in 2020 by Afghanistan 

did not guarantee reassurance on the way investigations were conducted by the State283.  

There thus were two main needs, namely I) ensure that during the proceedings there 

would be dialogues with Afghanistan and, for that purpose, the authorities capable of 

representing the state before the court were identified; and II) avoid that the exercise of the 

court’s functions would be perceived as a recognition of the legitimacy of control exercised by 

the Taliban government of Afghan territory284. For this reason, the court in the Decision Setting 

the Procedure Pursuant to Rule 55(1) of the Rules of Procedure and Evidence285 following the 

Prosecutor’s “Request to Authorize Resumption of Investigation under Article 18(2) of the 

Statute”286, requested the General Secretariat of the United Nations to resume the investigation, 
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which however stated that “the United Nations Secretariat does not engage in acts of 

recognition of Governments, which is a matter for individual Member States”287 288. Indeed, as 

it was explained in the first chapter, there is no uniformity regarding the conditions for granting 

Government recognition.  

Therefore, in the decision of October 2022, the Court decided to consider the request of 

resuming the investigation presented by the Prosecutor in light of the documentation provided 

by Afghanistan in 2020 when requesting the suspension of the investigations. Indeed, when an 

objection of inadmissibility of case under Article 18(2) of the Statute is raised, the State making 

the objection has the obligation of proving that it is conducting or has already conducted 

investigations, providing evidence to that end of a sufficient degree of specificity289. On this 

issue, the Court has agreed with the Prosecutor that “the material transmitted by Afghanistan 

[…] does not show, in itself, that Afghanistan has investigated, or was investigating, in a 

manner that covers the full scope of the Prosecutor’s intended investigations and that would 

justify even a par5tial deferral of the Court’s investigation”290.  

The court has thus avoided the question of the change in Government of Afghanistan 

and the ability and willingness of the State to properly individually investigate on the allegedly 

committed crimes, according to the principle of complementarity. Indeed, most of the 

information provided to the Court by Afghanistan were in Dari or Pashto, and the State did not 

cooperate in the process of translation. Therefore, the Prosecutor simply summarized and 

identified the most important information in each document, without properly translating 

them291.  

Finally, the decision states that “Article 18(2) of the Statute, on which the Request is 

premised, encapsulates the idea of a process of dialogue, between the Court and the Prosecutor 

on the other hand, and the relevant State, from whom observations can and should be sought 

pursuant to rule 55(2) of the Rules, on the other. It is of the essence, for this dialogue to take 

place and the principle of complementarity to be orderly, meaningfully, and effectively 

implemented, that there be no uncertainty as to the representation and competent authorities 

of the concerned State. Contrary to what stated by the Prosecutor, the Request cannot therefore 
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be legally adjudicated without addressing the question of which entity actually constitutes the 

State authorities of Afghanistan since 15 August 2021”292. Therefore, the court recognized how, 

in light of the Taliban takeover, it was necessary to request new information to Afghan 

authorities.  

Ultimately, ICC's decision to resume investigations in Afghanistan amid the Taliban's 

control has significant importance in upholding accountability for crimes against humanity. 

Indeed, it reaffirms the court's commitment to justice despite political disruption, meaning that 

no individual or entity is above International Law. Moreover, the “decision pursuant to Article 

18(2) of the Statute Authorising the Prosecution to Resume Investigation” also emphasizes the 

need of continued dialogue and cooperation between the ICC, the Prosecutor, and Afghan 

authorities for a fair and effective legal process.  

 

3.2.2. Analysis of the legal basis of the decision and its implications for the Taliban 

Government  

The legal basis of the decisions is pursuant to Article 18(2) of the Rome Statute, which 

allows the prosecutor to seek authorization from the Pre-Trial Chamber to resume an 

investigation if a state is unwilling or unable to genuinely carry out the investigation or 

prosecution of crimes within the Court’s jurisdiction293. The decision is thus grounded in the 

principle of complementarity, which asserts the ICC’s role as a court of last resort to step in 

when national jurisdictions fail to act294. Indeed, Afghanistan is a State party to the Rome 

Statute, which grants the Court jurisdiction over crimes committed on its territory or by its 

nationals295. Indeed, the ICC’s focus on the Taliban and ISIS-K is based on allegations of 

violations of international humanitarian law, such as I) extrajudicial killings, II) torture, III) 

sexual violence, IV) and other war crimes and crimes against humanity, which are in the 

jurisdiction of the ICC296.  
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Under the Rome Statute according to the principle of Complementarity, the 

International Criminal Court acts as a court of last resort, therefore, if a state party to the Rome 

Statute is unwilling or unable to prosecute crimes within its jurisdiction, the ICC can 

intervene297. In the case of the Taliban, indeed, the group’s control of the Afghan justice system 

raises questions about the country’s ability and willingness to prosecute serious international 

crimes, thereby giving legal basis to the ICC intervention298.  

Lastly, as the facto governing authority in Afghanistan, the Taliban must abide by 

international human rights and humanitarian law299, since the country is party, thanks to the 

previous government, to the Rome Statue and most of the human rights treaties. Therefore, the 

ICC’s decision to investigate the Taliban indicates potential breaches of these obligations.  

Obviously, the ICC’s decision to investigate has numerous implications for the Taliban 

Government from an International Law perspective. Firstly, the ICC’s decision has as a 

consequence international scrutiny of the Taliban’s action, requiring them to address allegations 

of serious human rights abuses300. In the case they failed to do so legal consequences for 

individuals within the Taliban’s ranks could follow, namely accountability for war crimes and 

crimes against humanity, as well as potential arrest warrants and trials and The Hague. 

Moreover, the investigation Taliban’s legitimacy as a governing authority is consequently 

questioned, potentially affecting their ability to gain international recognition301. Consequently, 

the ICC’s investigation could strain the Taliban’s relations with other states, particularly those 

that support the ICC’s mandate and international human rights norms. Moreover, potential 

prosecutions could directly affect the leadership of the Taliban, including additional restrictions 

on international travel and diplomatic engagement302.  

Secondly, at the ICC’s decision follow both legal obligations and the need of domestic 

reforms. Indeed, the Taliban might be faced with pressure to adhere to International Law, 
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especially towards international humanitarian law and human rights norms. Moreover, the ICC 

scrutiny could push the Taliban to strengthen the country’s judicial system to handle war crimes 

and human rights abuses in order to show willingness to pursue accountability.  

From an International Law perspective, the ICC’s decision to resume its investigation 

also raises questions about the possible cooperation with the Taliban Government303. Indeed, 

due to the Taliban’s lack of international recognition and reluctance to work with the ICC, the 

court may once again face challenges in securing evidence. Additionally, the ICC’s decision to 

resume its investigation challenge state sovereignty and jurisdiction as well304. Indeed, while 

the court operates within the framework of the Rome Statute, Afghanistan’s Taliban’s 

government may perceive the ICC’s involvement as an infringement on its sovereignty.  

Lastly, from an International Law perspective, the decision also raises concerns about 

the potential impact on peace and stability in Afghanistan. Indeed, the International Criminal 

Court investigations could furtherly complicate political dynamics, especially if they have the 

prosecution of high-ranking members of the Taliban Government as a consequence305.  

 

3.3 UNITED NATIONS PRACTICES REGARDING THE TALIBAN GOVERNMENT 

 

3.3.1. Exploration of the United Nations’ practices concerning the Taliban Government  

As was already anticipated previously in the chapter, the United Nations (UN) 

approaches its relationship with the Taliban Government in Afghanistan with attention to 

upholding international norms and human rights standards. Indeed, since the Taliban’s return 

to power in August 2021, the UN has been faced with challenging political landscape while 

adhering to its obligations under International Law.  

Firstly, as previously anticipated, the UN has not formally recognized the Taliban as the 

lawful government of Afghanistan, suggesting that the UN believes the Taliban’s rule is not 

meeting the criteria for legitimate governance explained in the first chapter, particularly 

regarding inclusivity and respect for human rights306. For this reason, the UN monitors the 
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human rights situation in Afghanistan, reporting on potential human rights violations, such as 

I) restrictions on freedom of expression, II) access to education, and III) the treatment of women, 

girls, and minority groups307.  

Furthermore, the UN aims to ensure that its humanitarian operations comply with 

international humanitarian law, especially in conflict zones, including working to gain access 

to all areas of need and providing aid impartially and without discrimination308. Moreover, the 

UN uses its dialogue with the Taliban in order to advocate for adherence to international law 

standards, such as I) the rights of women, II) freedom of expression, and III) the protection of 

minorities309.  

More practically, the UN Security Council has imposed sanctions on individuals and 

entities associated with the Taliban that could potentially threaten peace and security in the 

country, such as the previously mentioned travel bans and asset freezes in accordance with 

International Law310 . Moreover, the organization emphasises the importance of protecting 

civilians in conflict areas, as prescribed by International Law311. The organization thus monitors 

and reports on civilian casualties and other forms of harm, calling on the Taliban to adhere to 

their responsibilities under International Law to protect civilians 312 . Moreover, the UN 

cooperates with international and regional partners to address challenges in Afghanistan, in 

order to promote peace, security, and human rights in line with International Law313. As well 

as coordination with international partners, the UN also promotes accountability and 

transitional justice in the country314, such as for instance supporting initiatives that aim to 

address past human rights violations and promote reconciliation as well as supporting peace 
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processes and inclusive governance initiatives, with the aim of creating a sustainable political 

solution in line with international law principles315.  

 

3.3.2. Investigation into resolutions or statements issued by the General Assembly or the 

Security Council  

The United Nations General Assembly and the Security Council316 have issued several 

resolutions and statements concerning the situation in Afghanistan and the Taliban’s de facto 

rule since the Taliban regained control of the country in August 2021.  

Firstly, the UN Security Council adopted Resolution 2593 on August 30, 2021, shortly 

after the Taliban took control of Afghanistan, reaffirming the importance of counterterrorism 

measures and ensuring the country is not used to threaten or attack other countries317. It also 

stresses I) the need for an inclusive and representative political settlement, II) respect for human 

rights in accordance with international human rights, III) safe passage for those leaving the 

country, IV) and humanitarian access and aid delivery318. The resolution has a broad legal 

significance in that it reaffirms the Security Council’s role in maintaining international peace 

and security319. Moreover, it underscores the need for the Taliban to comply with international 

humanitarian and human rights law while also establishing international legal obligations for 

both states and non-state actors to respect the rights of Afghan people320.  

In 2022, the UN Security Council issues a second resolution, namely Resolution 2626, 

extending the mandate of the United Nations Assistance Mission in Afghanistan (UNAMA)321 

for another year322. This resolution thus represents a call for continued support for the Afghan 

population and emphasises the need for unimpeded access for humanitarian operations as well 
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as encouraging the formation of an inclusive government that respects the rights of all Afghan 

people323. Moreover, the resolution urges the Taliban to respect international humanitarian and 

human rights law324. By extending the UNAMA’s mandate, the Security Council reinforces its 

commitment to providing international oversight and support to Afghanistan, moreover, the 

resolution highlights the importance of accountability and adherence to International Law, 

including the protection of vulnerable groups325.  

Differently from the Security Council, the General Assembly cannot issue legally 

binding resolutions326, it can however express international consensus on issues of concern327. 

Firstly, the General Assembly passed resolutions expressing concern over I) the humanitarian 

situation in Afghanistan, II) the treatment of women and girls, and III) the need for an inclusive 

political process328 . Consequently, these resolutions and statements request the Taliban to 

respect human rights, uphold the rule of law, and engage in dialogue with other Afghan parties. 

General Assembly resolutions do have some legal significance despite not being binding, 

indeed, they reflect international norms and can become basis for diplomatic pressure and 

advocacy329. They thus provide a platform for member states to voice concerns and collectively 

advocate for adherence to international human rights and humanitarian law as well as providing 

a platform for member states to voice concerns and collectively advocate for adherence to 

international human rights and humanitarian law330.  

For instance, a General Assembly’s resolution of 2022 addressed the humanitarian crisis 

in Afghanistan, urging member states to increase humanitarian aid and calling on the Taliban 
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to allow access to international humanitarian organizations331. Moreover, the General Assembly 

collaborates with other UN bodies, such as the United Nations High Commissioner for 

Refugees (UNCHR) 332  and the United Nations Children’s Fund (UNICEF) 333  in order to 

discuss reports and findings on the situation in Afghanistan, increasing awareness and 

coordinating international efforts. 

 

CONCLUSION 

Since the Taliban seized control of Afghanistan in 2021, the country's interactions with 

international bodies have faced important transformations. Concerns regarding human rights, 

governance, and security under Taliban rule have prompted a reassessment of international 

engagements within the country. Notably, the United Nations (UN) continues to extend 

humanitarian and development aid, while it also faced with obstacles regarding women's rights, 

minority protections, and human rights standards. Therefore, issues arise regarding 

Afghanistan's representation at the UN, with the Taliban claiming the right to appoint a new 

ambassador. 

Access to financial assistance from major international institutions such as the World 

Bank and the International Monetary Fund (IMF) has diminished due to concerns regarding 

Taliban policies and the persistent humanitarian crisis. Similarly, the Asian Development Bank 

has frozen funding for Afghan projects. Furthermore, political tensions, particularly between 

India and Pakistan, have limited Afghanistan's participation in the South Asian Association for 

Regional Cooperation (SAARC), prompting discussions about potential expulsion due to 

governance issues and human rights violations. 

On the other hand, the World Health Organization (WHO) continues to support 

Afghanistan's health programs, however, limited donor aid has complicated healthcare delivery, 

highlighting the importance of women's healthcare access and workforce participation.  

Afghanistan has been a party to the Rome Statute since 2003, placing it under the ICC's 

jurisdiction. The ICC's investigations focus on alleged war crimes and crimes against humanity 

committed by the Taliban. In October 2022, the ICC allowed the Office of the Prosecutor to 

resume its investigation into the situation in Afghanistan, a decision initially delayed due to 
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concerns about meaningful cooperation with Afghan authorities. The ICC emphasizes the 

importance of maintaining dialogue with Afghanistan while ensuring investigations do not 

recognize the Taliban's legitimacy. The ICC's decisions may lead to legal consequences for 

individuals within the Taliban's ranks, including potential arrest warrants for war crimes and 

crimes against humanity. These investigations may impact the Taliban's international 

legitimacy and strain relationships with other states supporting the ICC's mandate and 

international human rights norms.  

The United Nations' approach to its relationship with the Taliban government in 

Afghanistan focuses on upholding international norms and human rights standards. Indeed, the 

UN closely monitors potential human rights violations, including restrictions on freedom of 

expression, access to education, and the treatment of women, girls, and minorities. The UN 

emphasizes compliance with international humanitarian law in its humanitarian operations and 

advocates for adherence to international law standards during dialogue with the Taliban. The 

UN Security Council has thus imposed sanctions on certain individuals and entities associated 

with the Taliban that threaten peace and security in Afghanistan. The organization stresses the 

importance of protecting civilians in conflict zones, monitoring civilian casualties, and urging 

the Taliban to fulfil their responsibilities under international law. Resolution 2593, adopted by 

the Security Council, reaffirms the need to combat terrorism and maintain peace, having an 

inclusive political settlement, respect for human rights, and safe passage for those leaving 

Afghanistan. Moreover, Resolution 2626 extended the mandate of the United Nations 

Assistance Mission in Afghanistan (UNAMA), emphasizing continued support for the Afghan 

population and calling for an inclusive government. The General Assembly's non-binding 

resolutions and statements express concern over Afghanistan's humanitarian crisis, the 

treatment of women and girls, and the need for an inclusive political process.  

Ultimately, Afghanistan's international relationships face important challenges under 

the Taliban's rule. Indeed, the country's ability to access international support has been 

compromised, while its involvement with international organizations remains subject to the 

problems of its current governance and its compliance with international norms. 

 

 

 

 

 

 



CONCLUSION  

 

The concept of government recognition remains a crucial issue in international law, even more 

so considering that there is no universally accepted theory for it. The analysis of the legal status of 

the recognition of the Taliban Government in International Law is thus fundamental in order to 

understand the impact of the lack of formal recognition, even in cases, such the one of Afghanistan, 

where the regime is the de facto government of the country.   

Recognition has indeed been defined as “a process whereby certain facts are accepted and 

endowed with a certain legal status, such as statehood, sovereignty over newly acquired territory, or 

the international effects of the grant of nationality”334, signifying that recognition is not a mere 

acknowledgment but a complex legal and diplomatic act, which shapes the relationship between 

sovereign entities on the international stage. Moreover, said recognition needs to be distinguished 

between Statehood Recognition and Government Recognition. In particular, the creation of Statehood 

can be categorized into two different theories, namely the declaratory doctrine and the constitutive 

doctrine, where the former considers Statehood to be purely factual, and depending solely on the 

fulfilment of four criteria: defined territory, a permanent population, an independent government, and 

effective authority of said government. On the other hand, the constitutive doctrine entails that the 

four criteria of Statehood previously mentioned are not enough, and thus implies that a Statehood can 

only be certain if it is recognized by existing states: “a state is and becomes an international person 

through recognition only and exclusively” 335. In the event of recognition of Statehood prior to having 

achieved the criteria established by the Montevideo Convention, recognition is considered premature, 

and thus inconsistent with International Law, as it can be considered an act of unlawful intervention336. 

Recognition, or nonrecognition, deeply influences the international arena because it has consequences 

on the legal standing of international actors, influencing the formation of treaties, impacting the 

participation in international organizations, and affecting issues such as state succession, territorial 

disputes, and the granting of nationality. Therefore, recognition grants the ability of shaping the 

interactions between entities within the global community, and consequently, the withholding of said 

recognition deeply hampers the participation of entities in international affairs. As previously 

mentioned, to recognize a community as State means affirming that it meets the prerequisites of 

statehood required by International Law, however, on the other hand, while Statehood Recognition 
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is based on set principles, Government Recognition can be defined as an “indication of willingness 

on the part of the recognizing Government to establish or maintain official, but not necessarily 

intimate, relations with the Government in question”337 and can thus be fluid and subject to changes 

in leadership or political dynamics: it does not have some precise and set criteria to be followed. In 

other words, refusing to recognize one specific government does not undermine the Statehood of a 

territory, as it is in the case of the Afghanistan’s Taliban Government. In the case of the Government 

Recognition, moreover, formal, or de jure, recognition can occur either through explicit statements, 

diplomatic acts, or participation in international organizations. De facto recognition may also exist 

when states engage in practical relations and interactions, even without the presence of a formal 

acknowledgment.  

The thesis traced back the situation of Afghanistan to the Doha Agreements of 2020, which 

not only set the stage for the Taliban takeover by establishing the withdrawal of United States and 

NATO’s military power from the country, but also while not granting official recognition to the group 

as the legitimate government of the country, it acknowledged its influence. Furthermore, the 

agreement opened the possibility for the Taliban to engage with the international community and for 

this reason, compliance with this agreement could increase Taliban’s international legitimacy and 

recognition. Despite the fact that the Doha Agreements acknowledged the influence of the Taliban, 

once they established their government, none of the countries in the international arena formally 

recognized it, namely they did not recognize the government de jure. Indeed, as the High 

Representative of the EU stated “there are two kinds of recognition. There is factual recognition: […] 

we have to recognize the reality […] to solve practical problems. […] And then, there is the political 

recognition, that will be granted if you behave with […] my wishes and my interests. And this is what 

a condition-based recognition”338 , meaning that in the case of the Taliban, the withholding of 

recognition is used as a measure to express disapproval towards the regime and in order to leverage 

a behaviour in compliance to International Law. While the Taliban regime has not received de jure 

recognition, it still is the de facto government of Afghanistan, and as such it is ascribed certain duties 

and responsibilities, as a non-State actor. It is thus important to note that the Taliban, as well as being 

a partial subject of International Law, are still bound by the treaties the previous government of 

Afghanistan signed according to the pacta sunt servanda and state succession rules. Indeed, according 

to the state succession rule of continuity when a Government changes, the state itself remains the 

 
337 Stefan Talmon, ‘Meanings of “Recognition”’ [2001] Oxford University Press eBooks 21 
<https://academic.oup.com/book/43016/chapter-abstract/361358971?redirectedFrom=fulltext> accessed 6 April 
2024. 
338 Seyfullah Hasar, ‘Recognition of Governments and the Case of the Taliban’ (2024) 23 Chinese journal of 
international law 73. 



same entity, retaining its international obligations and commitments, and moreover once Afghanistan 

has ratified human rights treaties, the state remains bound by these obligations, irrespective of any 

changes in its government according to the pacta sunt servanda principle. Therefore, notwithstanding 

not being recognized, as the de facto ruling authority in Afghanistan, the Taliban are bound by the 

treaties Afghanistan is party of. It has previously been mentioned that recognition can be implied as 

well as explicit, and to clarify the concept, the case of China has been analysed. As a matter of fact, 

China adopts an ambiguous approach towards the Taliban, establishing diplomatic relations with 

them, but not formally recognizing their government. However, these diplomatic relations should not 

be considered as implied recognition, as International Law allows countries to continue diplomatic 

engagement without necessarily recognizing the legitimacy of the ruling regime. Ultimately, 

therefore, the case of the Taliban demonstrates how no specific conduct of States towards a 

Government, including accreditation of diplomats or concluding bilateral treaties, necessarily 

determines recognition339, showing how the effects of recognition can be minimised, as long as said 

non-recognition remains purely de jure, rather than de facto.  

In 2022, the International Criminal Court issued the “decision pursuant to Article 18(2) of the 

Statute Authorising the Prosecution to Resume Investigation”340 which questioned once again the 

status of the recognition of the Taliban Government. The decision is thus of extreme importance in 

that it reaffirmed the court’s commitment to justice despite political disruption, showing that no 

individual or entity is above International Law, even if they are not formally recognized in the 

international arena, forcing once again the Taliban to comply to it. Despite the government of the 

Taliban not been being recognized in the international arena, Afghanistan is still member of some 

International Organizations, as for instance, is party of the United Nations. However, the organization 

has delayed the decision of who should be representing the country, the former government in exile 

or the Taliban, limiting Afghanistan’s ability to effectively advocate for its interests within the 

organization. Furthermore, the United Nations Security Council has adopted Resolution 2593341, 

which reaffirms the importance of counterterrorism measure as well as underscoring the need for the 

Taliban to comply with international humanitarian and human rights law, while also establishing 

international legal obligations for both states and non-state actors to respect the rights of Afghan 
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people342. As well as Resolution 2593, another resolution has been issued, namely Resolution 2626343, 

which extends the mandate of the United Nations Assistance Mission in Afghanistan, representing a 

call for continued support for the Afghan population. Complicating the matter even more, 

organizations such as the World Bank and the International Monetary Fund sanctioned the regime 

while also freezing Afghan assets abroad, creating a severe humanitarian and economic crisis in the 

country, which might question the efficacy of the strategic position of withholding recognition.  

Therefore, one important question arises from this thesis: is the strategy of withholding 

recognition in order to express disapproval towards the Taliban worth the humanitarian crisis in the 

country? Indeed, while nonrecognition of the Taliban Government is needed to influence a change in 

the behaviour of the Taliban, nonrecognition also holds some important disadvantages. Indeed, 

economic and political isolation has had severe repercussions on the Afghan population, which is 

suffering from an increasing humanitarian crisis which is worsened by the lack of access to 

international funds and aid. Moreover, without any international support, Afghanistan might become 

haven of instability and terrorism, as nonrecognition might push the Taliban to seek alliance with 

non-state actors or states hostile to the international community, rendering the general environment 

of the country dangerous for the population as well as being harmful to regional and global stability. 

Therefore, the repercussions of nonrecognition must be seriously evaluated. Firstly, rather than a total 

refusal of recognition, conditional dialogue should be preferred, offering partial or progressive 

recognition in exchange for concreate reforms by the Taliban. Moreover, it is crucial to balance 

sanctions with a strong humanitarian commitment in order to ensure that aid effectively reaches the 

population. Lastly, the situations must be constantly monitored, and the effects of the nonrecognition 

strategy should be closely monitored to assess its impact on the population.  

Another question that might arise from this thesis consists in whether the strategy of 

nonrecognition can effectively be applied in a long term. In other words: considering the tension 

between the de facto situation and the lack of a de jure obligation to recognize a government, how 

long can this situation continue? Is it possible for it to last forever? Is there a point at which the 

effectiveness of the legal situation must prevail, according to International Law, requiring the 

recognition of a government despite serious human rights violations? And, even if no strict legal 

obligation arises, from a practical and strategic point of view, is it advisable to continue this strategy 

indefinitely, or should the reality be accepted instead? Firstly, the nonrecognition approach can 
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theoretically continue indefinitely as International Law does not impose a strict obligation on states 

to recognize a government, especially if it has obtained power through non-democratic means or has 

committed serious human rights violations, as it is the case for the Taliban. However, while it is 

theoretically possible, it is unlikely that the status of nonrecognition will last forever. Indeed, over 

time practical considerations such as the need for international cooperation, humanitarian assistance, 

and regional stability may push some states to recognize the regime. On the other hand, International 

Law generally prioritized the effectiveness of a government over its territory and population, however, 

recognition in many instances represents a political decision rather than a legal one. Consequently, 

states often consider factors such as human rights, democratic legitimacy, and international norms 

when deciding whether to recognize a government. Therefore, while the principle of effectiveness 

might suggest recognition of a stable regime, serious human rights violation can theoretically justify 

continued non-recognition: there is no definitive point at which effectiveness must prevail over these 

considerations. Lastly, from a practical and strategic perspective, the continued nonrecognition of the 

Taliban Government involves several considerations such as: I) pressure for reform, II) humanitarian 

impact, III) stability and security, and IV) realpolitik, namely states may opt to engage with the group 

in order to address issues such as terrorism and regional security.  

Ultimately, while there is no legal obligation to recognize the Taliban, practical and strategic 

factors may eventually require a reassessment of the non-recognition policy, trying to balance the 

need to uphold human rights and democracy with the factual reality on the ground and the 

humanitarian need of the Afghan population.  
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