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“Without exaggeration, Russia is a country of legal nihilism...no other European country can boast
of such a level of disregard for law”

Dmitry Medvedev, “Krasnoyarsk speech”, February 15, 2008.



Introduction

The aftermath of the Second World War witnessed an enthusiastic and unprecedented drive to
establish international institutions and dispute-resolution bodies. This movement was fueled by a
pervasive optimism that the dark era of war had finally ended and that the path to democratization
was not only desirable but inevitable. In this spirit of hopeful renewal, the Council of Europe (CoE)
was founded in 1949 with a resolute focus on upholding democracy, the rule of law, and human rights.
Initially, the Council of Europe functioned as a multilateral institution predominantly for Western
Europe. However, transformative events in the early 1990s, such as the collapse of the Soviet Union
(USSR), paved the way for its expansion into Eastern Europe. In a historic move, the Russian
Federation was invited to join the Council on February 28", 1996. Yet, the initial optimism
surrounding Russia’s democratization journey gradually faded. Instead, growing concerns emerged
about the erosion of liberal values, the resurgence of sovereignty-focused ideologies, and the rise of
anti-democratic measures that sought to undermine human rights protection the Country.

This study aims to scrutinize the process of human rights backlash in the Russian Federation by
closely examining its intricate membership in the Council of Europe. To set the stage, two key
clarifications are essential. Firstly, the term “backlash” has been intentionally selected to vividly
capture the notion of a sweeping repudiation of democratic values and human rights protection by the
State. Secondly, Russia’s engagement with the Council of Europe serves as a compelling case for this
analysis, as it vividly illustrates the State’s journey from an initial thrust towards internationalization
post-Soviet Union dissolution to a stark rejection of the democratic standards supported by the
Organization. To achieve this goal, the study is organized into four chapters, each focusing on a
distinct aspect of Russia’s journey within the Council of Europe. The first chapter is dedicated to
exploring Russia’s admission process to the Council. Beginning with an overview of the
Organization, it scrutinizes the statutory provisions pertinent to admission. The chapter then delves
into the peculiarities of Russia’s admission journey, starting with the shift in Russia’s stance following
the fall of the USSR. This shift prompted its quest for membership and was accompanied by
significant legal reforms introduced by the 1993 Constitution, which fundamentally redefined the
relationship between international and national law in the Russian legal system. The chapter proceeds
to evaluate the admission process through the reports of the Committees of the Parliamentary
Assembly of the Council of Europe (PACE), assessing Russia’s progress in aligning with the
Council’s standards. Conclusively, it provides a review of Russia’s adherence to its initial membership

commitments, offering a critical assessment of its compliance.



The second chapter delves into Russia’s engagement with the European Convention on Human Rights
(ECHR), the Council of Europe’s principal human rights instrument, which the State ratified on May
5% 1998. In particular, the chapter explores the major challenges that have compromised the efficacy
of the European Court of Human Rights (ECtHR), the institution charged with enforcing the ECHR.
Key among these challenges are the staggering caseload and the persistent failure to implement the
Court’s judgments, issues that Russia played a pivotal role in exacerbating due to its substantial
number of applications. The chapter uncovers the underlying causes of Russians’ applications,
identifying rooted structural problems within Russia. It culminates with a critical evaluation of the
Brighton Declaration, a significant reform initiative aimed at mitigating the Court’s operational
challenges and scrutinizes its specific impact on alleviating Russia’s persistent difficulties.

The third chapter focuses on the relationship between the Russian Constitutional Court (RCC) and
the European Court of Human Rights, tracing the RCC’s journey from initial cooperation to blatant
defiance of the ECtHR’s authority. Special attention is given to three landmark cases that disrupted
this relationship, Markin v. Russia, Yukos v. Russia, and Anchugov and Gladkov v. Russia, along with
the subsequent legal measures taken by Russia to strengthen the RCC’s authority vis-a-vis the
Strasbourg Court. Notably, in December 2015, the Constitutional Court’s law was amended to
empower the RCC with the ability to assess the constitutionality of international decisions. The
chapter then delves into the RCC'’s first exercises of this newfound power and the 2020 constitutional
amendments that further reinforced this authority.

The final chapter offers an in-depth analysis of the process through which Russia’s membership in
the Council of Europe was terminated. After examining the statutory provisions related to the
termination of membership, it meticulously outlines the steps leading to Russia’s exit and its
immediate financial and legal repercussions. Particular emphasis is placed on the state of human
rights protection in Russia post-expulsion, with a specific focus on the issues of the death penalty and
political pluralism. The chapter concludes by summarizing the lessons learned from Russia’s complex
26-year membership in the Council of Europe, which may provide valuable insights for any future

considerations of readmission.



Timeline

May 7%, 1992: Russia applies to join the Council of Europe.

December 25", 1993: The Russian Constitution enters into force.

December 11", 1994: The first Chechen conflict outbreaks.

February 2", 1995: PACE suspends Russia’s admission process.

September 27%, 1995: PACE resumes Russia’s admission process.

January 25", 1995: PACE Opinion No. 193.

February 28", 1996: Russia is admitted to the Council of Europe.

May 5%, 1998: Russia ratifies the European Convention on Human Rights.
June 21%, 2001: ECtHR’s judgment in the Burdov v. Russia case.

March 227, 2012: ECtHR’s judgment in the Markin v. Russia case.

April 20%, 2012: The Brighton Declaration is adopted.

December 9", 2013: ECtHR’s judgment in the Anchugov and Gladkov v. Russia case.
July 31%, 2014: ECtHR’s just satisfaction judgment in the Yukos v. Russia case.
March 18%, 2014: Russia annexes Crimea.

April 10%, 2014: Russia’s voting rights in the PACE are suspended.

July 14%, 2015: RCC’s judgment No. 21-P/2015.

December 14", 2015: Federal Constitutional Law No. 7-FKZ.

April 19%,2015: RCC’s judgment No. 12-P/2016.

February 22", 2017: RCC’s judgment No. 1-P/2017.

July 1%, 2020: The Russian Constitution is amended.

February 24, 2022: Russia invades Ukraine.

February 25, 2022: Russia’s rights of representation in the Council of Europe are suspended.
March 15%, 2022: Russia declares its withdrawal from the Council of Europe.
March 15, 2022: PACE Opinion No. 300.

March 16", 2022: Russia is excluded from the Council of Europe.

September 16™, 2022: Russia ceases to be a party to the European Convention on Human Rights.



Literature Review

The existing literature on Russia’s membership in the Council of Europe has revealed a significant
gap. Previous academic studies predominantly focused on the early years of Russia’s involvement in
the Organization, emphasizing domestic reforms prompted by its initial commitments. Some works
extended their analysis to approximately 2015, particularly examining the conflicts between the
Russian Constitutional Court and the Strasbourg Court, yet they did not address Russia’s expulsion
in 2022. Other studies exclusively analyzed the expulsion process, neglecting the earlier stages of
Russia’s membership. Furthermore, several publications concentrated only on specific aspects of
Russia’s membership, such as the implementation of ECtHR’s judgments, violations of specific
ECHR rights, the admission process, or Russia’s interactions with other Council of Europe’s
Members. To address these gaps, this study aims to provide a comprehensive, detailed, and punctual
analysis of the most significant and controversial aspects of Russia’s membership in the Council of
Europe. This approach seeks to offer new insights and a more complete understanding of the interplay
between Russia’s legal framework and international law, evaluate the State’s engagement with
international organizations, and assess the impact this has on human rights protection in the Country.
The study encompasses both a legal analysis and a critical evaluation of the key aspects of Russia’s
membership. It delves into the structure of the Council of Europe, examining its various organs, the
processes of admission, withdrawal, suspension, and expulsion, as well as the operation of the ECHR
system. Primary sources were particularly instrumental in this investigation. These included the
Statute of the Council of Europe and the Rules of Procedure of its organs such as the Parliamentary
Assembly, the Committee of Ministers (CM), and the European Court of Human Rights. Additionally,
the study extensively used the text of the European Convention on Human Rights and its attached
Protocols in various linguistic versions, which were significant to understand the diverse and
sometimes conflicting interpretations of the provisions. The analysis also heavily relied on the
judgments and press releases of the Strasbourg Court, as well as the statements from prominent
figures within the CoE’s institutions, particularly regarding the processes of Russia’s admission to
and subsequent expulsion from the Council. Equally significant were the acts adopted by the various
institutions, including the Venice Commission’s opinions, the Committee of Ministers’ resolutions,
and the PACE Committees’ reports. The legal framework was further enriched by other international
norms, such as the 1969 Vienna Convention on the Law of Treaties.

To gain a comprehensive understanding of the organization and functioning of Russia’s legal system,
the study extensively referenced the 1993 Russian Constitution, Russian civil and penal codes, federal

laws, and the judgments and resolutions of the Russian Constitutional Court.



Regarding the critical evaluation of Russia’s membership in the Council of Europe, the publications
of several authors have been extremely valuable for this study. Notably, Gennady M. Danilenko’s
work captured the significance of the new Russian Constitution of 1993. His publication, “The New
Russian Constitution and International Law”, was fundamental in analyzing the legal, political, and
cultural implications of adopting the 1993 Constitution. He skillfully highlighted how it marked a
complete departure from Communist dictatorship, laying the foundation for the potential
establishment of a democratic Russia.

Pamela A. Jordan’s work, “Russia’s Accession to the Council of Europe and Compliance with
European Human Rights Norms”, was crucial in understanding the reasons behind the Member
States’ decision to admit the Russian Federation to the Council of Europe in 1996. Her analysis
addressed the extent to which Russia met its entrance criteria and its overall approach toward the
Organization. Jordan accurately examined the controversies surrounding human rights violations by
Russian forces against civilians in Chechnya, which led Russia to breach vital norms embodied in the
ECHR, the Council’s key human rights instrument.

To better understand Russia’s judiciary and legal system in light of the ECHR system, several works
have been instrumental. René Provost’s “Teetering on the Edge of Legal Nihilism: Russia and the
Evolving European Human Rights Regime” and Peter Krug’s “Departure from the Centralized
Model: The Russian Supreme Court and Constitutional Control of Legislation” have provided
significant insights. Additionally, Alexei Trochev’s “All Appeals Lead to Strasbourg? Unpacking the
Impact of the European Court of Human Rights on Russia” has been particularly relevant. Trochev
explored how Russian government officials and judges interacted with the ECtHR, arguing that the
Russian legal system’s adherence to ECHR’s principles represented a complex balance, with
authorities grappling with the issue of legal autonomy to limit the incorporation of European human
rights standards into Russian governance.

Also noteworthy is the work by Maria Issaeva, Irina Sergeeva, and Maria Suchkova, “Enforcement
of the Judgments of the European Court of Human Rights in Russia: Recent Developments and
Current Challenges”. The authors analyzed the various challenges Russia faced regarding the
execution of the Strasbourg Court’s decisions, encompassing both individual and general measures,
and highlighting the Country’s achievements in this respect.

Furthermore, this study was enriched by the publication of Laurence R. Helfer. Criticizing the
Brighton Declaration’s failure to adequately reform the ECtHR system, Helfer, in “The Burdens and
Benefits of Brighton”, proposed an innovative solution. He advocated for the adoption of a new
Protocol that included explicit and obligatory commitments to more firmly integrate the European

Convention and the ECtHR’s decisions into national legal systems.
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In relation to Russia’s departure from the Council of Europe, it is important to highlight the analysis
of Andrew Drzemczewski and Rick Lawson. In their work, “Exclusion of the Russian Federation
from the Council of Europe and the ECHR: An Overview”, the authors documented the decision-
making process leading to Russia’s exclusion from the Organization in chronological order, with a
particular focus on the repercussions for the ECHR control mechanism. Additionally, Philip Leach’s
“A Time of Reckoning? Russia and the Council of Europe” was invaluable. Leach skillfully examined
some of the primary consequences of Russia’s termination of membership, from the financial impacts
to its status as a Party to the European Convention.

Regarding the lessons that can be learnt from Russia’s membership in the Council, the work of Klaus
Brummer was extremely helpful. In “The Council of Europe, Russia, and the Future of European
Cooperation: Any Lessons to Be Learned from the Past?” Brummer reviewed crucial aspects of
Russia’s participation, including the accession process, the Council’s subsequent monitoring
activities, and the use of sanctions, drawing important conclusions on the implications for future
European cooperation.

In addition to the significant works previously mentioned, some authors were crucial to this study.
Among them, Jeffrey Kahn stands out. In his publication “The Rule of Law under Pressure: Russia
and the European Human Rights System”, Kahn masterfully explored the origins and consequences
of the decision to accept Russia’s application for membership in the Council of Europe. Furthermore,
in “Russia’s ‘Dictatorship of Law’ and the European Court of Human Rights”, he evaluated the effect
of the ECHR on Russia’s law and politics. Drawing on interviews, court statistics, and his experience
training Russian human rights lawyers, Kahn charted the rapid growth of interest in the Strasbourg
process within Russia. Additionally, his article “The Relationship between the European Court of
Human Rights and the Constitutional Court of the Russian Federation: Conflicting Conceptions of
Sovereignty in Strasbourg and St. Petersburg” was pivotal in examining the relationship between the
ECtHR and the Russian Constitutional Court. By analyzing the 2015 Federal Constitutional Law No.
7-FKZ and its applications, Kahn raised both theoretical and practical questions about the ECHR as
a living instrument subject to the evolving interpretations of the Strasbourg Court.

The research of William Pomeranz was also essential. In “Supervisory Review and the Finality of
Judgments under Russian Law”, he meticulously examined the institution of civil and criminal
supervisory review (nadzor) and its alignment with internationally recognized legal principles such
as res judicata and the right to a fair trial. Furthermore, in “Uneasy Partners: Russia and the European
Court of Human Rights”, Pomeranz detailed the initial phase of the conflict between the Russian
Constitutional Court and the Strasbourg Court, highlighting the implications of the ECtHR’s

judgment in Markin v. Russia.

11



Furthermore, a pivotal author was Lauri Mélksoo. In “Russia’s Constitutional Court Defies the
European Court of Human Rights”, he provided a detailed analysis of the 2015 conflict between the
Russian Constitutional Court and the ECtHR. He critically examined the “landmark” RCC’s
judgment No. 21-P/2015, drawing on publications by its Chairman, Valery Zorkin, which highlighted
the key political and legal ideas expressed by the Court. Médlksoo also considered whether the
judgment of the Russian Constitutional Court was an outlier among Council of Europe’s Members or
not as unique as it might appear. Moreover, he discussed the future of Russia’s engagement in the
ECHR system following the RCC’s clash with the Strasbourg Court. In “International Law and the
2020 Amendments to the Russian Constitution”, Mélksoo further explored this issue by discussing
the international legal implications of the 2020 constitutional amendments in Russia, which gave the
Russian Constitution priority over decisions made by international courts and treaty bodies.
Additionally, Rachel M. Fleig Goldstein’s study “The Russian Constitutional Court versus the
European Court of Human Rights” was significant. The author provided an extensive overview of
Russia’s participation in the Council of Europe and examined the State’s interactions with the
Strasbourg Court. Her research highlighted that although Russian non-compliance with the ECtHR
was not unprecedented, the RCC’s 2015 legal stance against ECtHR judgments posed a substantial
threat to the ECHR system. Goldstein proposed various strategies for the Council of Europe to
respond to Russia’s actions, including both using existing mechanisms to pressure Russia to fulfill its
treaty obligations and promoting a dialogue-based approach.

Finally, Konstantinos Magliveras’s analysis of Russia’s expulsion from the Council of Europe is
noteworthy. His works, “The Question of Expelling Recalcitrant Member States” and “Legal and
Procedural Issues Arising from the Expulsion of the Russian Federation from the Council of Europe”
were crucial in understanding the complexities of Russia’s expulsion process. Magliveras’ insights
were especially relevant regarding the application of Article 8 of the CoE’s Statute by the Committee
of Ministers and the interpretation of Article 58 of the CoE’s Statute by the European Court of Human
Rights.
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Chapter 1. Russia’s path to the Council of Europe

This chapter is dedicated to exploring the complex admission process of the Russian Federation to
the Council of Europe. To achieve this objective, it is structured in three main sections. The first
section provides an overview of the Council of Europe, focusing on three key aspects deemed
significant for this study: the historical development of the Organization, its core values and
objectives, and its main institutional bodies. In particular, understanding the Council’s values is
indispensable, as they form the foundational criteria for State membership. The second section delves
into the specific procedures for admission to the Council of Europe, examining the pertinent statutory
provisions. Special attention is given to the prerequisites outlined in Articles 3 and 4, as well as to the
crucial roles played by the Committee of Ministers and the Parliamentary Assembly in the process.
This discussion sets the stage for a deeper understanding of Russia’s unique journey toward
membership. The final section unfolds the complexities of Russia’s admission process. This analysis
begins by considering the shift in the Russian stance following the Soviet Union’s dissolution, which
catalyzed its request for membership. It then explores the significant legal reforms introduced with
the 1993 Constitution, which redefined the interplay between international law and national law in
the Russian legal system. This section also offers a critical examination of the admission process,
viewed through the lens of the Parliamentary Assembly Committees’ reports, to gauge the Country’s
advancement towards meeting the Council’s standards. In conclusion, the section reviews Russia’s
compliance with its initial membership commitments, setting the groundwork for the more extensive

discussion that will be carried out in the subsequent chapters.

1. The Council of Europe: an overview

1.1. History

For centuries, the idea of a world organized around the principles of peace seemed utopian'. Yet, the
20™ century marked a significant progress toward establishing organizations dedicated to fostering
peace through legal frameworks. Particularly after 1943, as the likelihood of the Axis powers’ defeat
increased, discussions about shaping a peaceful European order flourished across the continent?. The

unanimous goal behind these discussions and proposals was to ensure peace amid a landscape

! Castel de Saint-Pierre texte Charles-Irénée (1658-1743). Auteur du, “Projet Pour Rendre La Paix Perpétuelle En Europe.
Tome I [-IT]. Tome 1,” Gallica, 1713, https://gallica.bnf.fr/ark:/12148/bpt6k86492n/fl.item; Immanuel Kant, Perpetual
Peace (1795; repr., Createspace Independent Publishing Platform, 2016).

2 Stefanie Schmahl and Marten Breuer, The Council of Europe: Its Law and Policies (Oxford, United Kingdom: Oxford
University Press, 2017), 3.
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dominated by sovereign States®. Winston Churchill, the United Kingdom’s former Prime Minister,
significantly contributed to this dialogue with a speech delivered on September 19", 1946, at the
University of Zurich*. He reflected on the brutality of the war, the devastation of the continent, and
the looming threat that tyranny “may still return™. Churchill made a compelling case for Europe’s
salvation, suggesting that it could only be achieved by building “a kind of United States of Europe™®.
His proposal was influential, as it swiftly propelled the concept of European unity to a matter of
political urgency.

The term “Council of Europe™’, as Churchill coined in his address, was further elaborated at The
Hague Congress, started on May 7%, 1948. This event gathered over a hundred delegates from
eighteen European Nations, signaling a widespread desire for the creation of an entity dedicated to
political cooperation and the enhancement of democracy®. Following the Congress, leaders from ten
Countries converged in London to finalize the establishment of this novel European organization®.
On May 5%, 1949, after extensive negotiations, the representatives of Belgium, Denmark, France,
Ireland, Italy, Luxembourg, Norway, the Netherlands, the United Kingdom and Sweden signed the
Treaty of London, effectively establishing the Statute of the Council of Europe, now headquartered
in Strasbourg, France!'?.

In recent years, the Council has expanded to include 47 Member States. Yet, on March 16, 2022, the
Committee of Ministers adopted Resolution CM/Res(2022)2, leading to the expulsion of the Russian

Federation following its invasion of Ukraine!!.

3 Ibid, 4-5.

4 Council of Europe, “Winston Churchill, Speech Delivered at the University of Zurich, 19 September 1946.,” Council of
Europe, November 21, 2005, http://www.cvce.eu/obj/address _given by winston churchill zurich 19 september 1946-
en-7dcS5adcc-4453-%204c2a-b130-b534b7d76ebd.html.

5 Ibid.

¢ Council of Europe, cit supra note 4.

7 Council of Europe, cit supra note 4.

8 Council of Europe, cit supra note 4.

° Birte Wassenberg, History of the Council of Europe (Council of Europe, 2013).

19 Council of Europe, “Archives Historiques Du Conseil de 1’Europe - Historical Archives of the Council of Europe,
Strasbourg. Conference for the Establishment of a Council of Europe, 0120.,” Historical archives of the Council of
Europe, October 20, 2012,
http://www.cvce.eu/obj/conference_on_the establishment of a council of europe statements by _representatives of
the signatory states london 5 may 1949-en-d790e659-8731-42d1-93d4-f77ed1f05bal.html.

! Council of Europe, “Statement by Committee of Ministers President on the Anniversary of the Expulsion of the Russian
Federation from the Council of Europe,” Council of Europe, March 16, 2023, https://www.coe.int/en/web/portal/-
/statement-by-committee-of-ministers-president-on-the-anniversary-of-the-expulsion-of-the-russian-federation-from-
the-council-of-europe.
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1.2. Values

Article 1 of the Statute of the Council of Europe outlines its mission to foster unity among its
Members, with the aim of preserving and advancing the ideals and principles they share and
promoting their socioeconomic development'?. The Organization and the instruments adopted under
its auspices uphold three foundational pillars: human rights, democracy, and the rule of law!?,

A landmark achievement of the Council was the adoption of the European Convention for the
Protection of Human Rights and Fundamental Freedoms (ECHR), which was signed in Rome on
November 4™, 1950, and came into force on September 3%, 19534, This seminal instrument inspired
the adoption of subsequent regional human rights treaties, including the 1969 American Convention
on Human Rights, the 1981 African Charter in Human and Peoples’ Rights, and the 2004 Arab Charter
on Human Rights, which, despite being influenced by distinct historical contexts compared to the
ECHR, shares its foundational spirit'®. The European Convention has been expanded over the years
through the introduction of sixteen Additional Protocols, the last of which (Protocol No. 16) entered
into force on August 1%, 2018'¢. These Protocols not only expanded the range of protected rights!”
but also reformed the Convention’s enforcement mechanism. With the adoption of Protocol No. 11,
the enforcement system evolved from a tripartite structure involving the European Commission of
Human Rights, the Committee of Ministers, and the European Court of Human Rights to a unified
Court. This Protocol also universalized the right of individual petition, which was initially provided
only by an optional clause, making it available against any Member State!8.

In addition to the ECHR, the European Commission for Democracy through Law, known as the
Venice Commission, is crucial in promoting the core values of the Council'®. Founded in 1990, this

advisory body on constitutional matters assists Member States in aligning their legal and institutional

12 The Statute of the Council of Europe, 1949, Article 1(1).

13 The Statute of the Council of Europe, 1949, Article 3.

4 ECHR, “European Convention on Human Rights - ECHR Official Texts - ECHR - ECHR / CEDH,” ECHR, accessed
February 24, 2024, https://www.echr.coe.int/european-convention-on-human-
rights#:~:text=The%20Convention%20for%20the%20Protection.

15 Natalino Ronzitti, Diritto Internazionale, Sixth Edition (Torino: G. Giappichelli, 2019), 328; see also

Presidenza Consiglio dei Ministri - dipartimento affari giuridici e legislativi , “Il Sistema di Tutela dei Diritti Umani
Istituito dalla Convenzione per la Salvaguardia dei Diritti dell’uomo e delle Liberta Fondamentali,” accessed February
24, 2024, 3-4,
https://presidenza.governo.it/DAGL/novita/contenzioso/IL%20SISTEMA%20DI1%20TUTELA%20DEI%20DIRITTI%
20UMANI1%20-%20PCM-DAP.pdf.

16 Presidenza Consiglio dei Ministri, “Il Sistema di Tutela dei Diritti Umani”, 3-4.

17 Ibid.

18 Presidenza Consiglio dei Ministri, cit supra note 16; Protocol No. 11 to the European Convention on Human Rights,
1994, Article 34.

19 Regione del Veneto, “Venice Commission - Regione Del Veneto,” Veneto.it, 2018,
https://www.regione.veneto.it/web/relazioni-internazionali/commissione-di-
venezial#:~:text=Established%20in%201990%2C%?20the%20European.
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frameworks with European standards?’. While democracy and human rights have traditionally been
focal points, the emphasis on the rule of law within the activities of the Venice Commission emerged
more prominently only in recent years. It was not until 2011 that the Commission passed a report
delineating the fundamental aspects of the rule of law?!. This development led to the adoption of the
Rule of Law Checklist, a tool for evaluating the adherence to this pillar based on its five essential

elements: legality, legal certainty, prevention of power abuses, equality, and access to justice??.

1.3. Institutions

The Council of Europe is structured around three main organs: The Committee of Ministers, the
Parliamentary Assembly and the Secretary General?®. Functioning as the Council’s primary decision-
making entity, the Committee of Ministers includes the foreign ministers from all Member States.
This body addresses various matters, including European integration and the promotion of the
Council’s core values, monitoring Member States’ compliance with their obligations®*. The
Parliamentary Assembly, constituted by parliamentarians from each Member State selected by their
respective national legislatures, acts as a “secondary layer of representation” 2>, It stands as the most
extensive international parliamentary assembly globally, playing a crucial role in overseeing States’
adherence to their commitments®®. Finally, the Secretary General, elected by the Parliamentary
Assembly for a term of five years, leads and represents the Council, overseeing the work program
and the budget?’.

Although the Council of Europe Ilacks legislative authority, issuing only non-binding
recommendations, the Parliamentary Assembly can pass general resolutions and suggestions directed
at the Committee of Ministers which, in turn, may issue its recommendations and resolutions to the
Member States?®.

Additional key institutions are the Congress of Local and Regional Authorities, the Commissioner of

Human Rights and the Conference of INGOs?’. Established in 1994, the Congress aims to bolster

20 Ibid.

2l Council of Europe, “Rule of Law,” www.venice.coe.int, accessed February 24, 2024,
https://www.venice.coe.int/ WebForms/pages/?p=02_Rule of law&lang=EN.

22 Council of Europe, “Rule of Law Checklist, Adopted by the Venice Commission at Its 106th Plenary Session,”
www.venice.coe.int, March 2016, https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2016)007-¢.

23 Natalino Ronzitti, cit supra note 15.

24 Natalino Ronzitti, cit supra note 15.

25 Natalino Ronzitti, cit supra note 15.

26 Natalino Ronzitti, cit supra note 15.

27 Council of Europe , “Institutions - Telling the CoE’s Story,” Telling the CoE’s story, accessed February 24, 2024,
https://www.coe.int/it/web/coe-story/institutions.

28 Natalino Ronzitti, cit supra note 15.

29 Council of Europe, cit supra note 27.
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local and regional democracy across the Member States. Through its two chambers and three
committees, it brings together more than 600 elected officials, representing over 150,000 local and
regional authorities *°. The Commissioner of Human Rights, elected by the PACE for a six-year term
since 1999, independently highlights and addresses human rights violations®!. The Conference of
INGOs, giving NGOs a “participatory status” in the CoE, serves as an essential bridge between the
political sphere and civil society?2.

Crucial in the Council’s framework is the European Court of Human Rights, responsible for enforcing
the European Convention on Human Rights. Since its establishment in 1959, it has issued over 10,000
judgments on alleged breaches of the Convention®3. The Court possesses both judicial and advisory
competences. Regarding its judicial power, it handles State’* and individual applications®>, whereas
it cannot initiate cases motu propriu®. Since August 1%, 2018, the Court expanded its power to include
advisory functions under Protocol 16 to the ECHR, that allows the highest domestic courts of States
Parties to the Protocol to seek guidance to on interpreting the Convention and its protocols®’. Such
questions must arise from cases that pending before the domestic courts®®.

The composition of the Court mirrors the number of the signatories to the European Convention, with
each State Party entitled to one judge, who serves for nine years without the possibility of renewal®’.
The judges are then appointed by the Assembly, which chooses from a pool of candidates nominated
by the Member States. Despite being associated with specific Countries, the judges hear cases in a
personal and individual capacity, ensuring they do not act as representatives of the State*”.

Judicial proceedings within the Court are organized into four specific formations: a single judge,

Committee of three judges, a Chamber of seven judges (reducible to five for a limited period), and

30 Council of Europe, “A European Assembly of Local and Regional Elected Representatives — Congress of Local and
Regional Authorities” Congress of Local and Regional Authorities, accessed February 24, 2024,
https://www.coe.int/it/web/congress/overview.

3! Council of Europe, “Thematic Work - Commissioner for Human Rights,” Commissioner for Human Rights, accessed
February 24, 2024, https://www.coe.int/en/web/commissioner/thematic-work.

32 Conference of INGOs of the Council of Europe, “A Word from the President on the Occasion of the 40th Anniversary
of the Conference of INGOs of the Council of Europe,” web.archive.org, December 13, 2017, 1,
https://web.archive.org/web/20171213204412/https://rm.coe.int/16806ecbd2.

33 International Justice Resource Center, “European Court of Human Rights,” International Justice Resource Center, July
10, 2014, https://ijrcenter.org/european-court-of-human-rights/#:~:text=The%20Court%20has%20jurisdiction%20to.

34 European Convention on Human Rights, 1950, Article 33.

35 European Convention on Human Rights, 1950, Article 34.

36 International Justice Resource Center, cit supra note 33.

37 Protocol No. 16 to the European Convention on Human Rights, 2013, Article 1(1); see also International Justice
Resource Center, “European Court of Human Rights to Implement Advisory Jurisdiction,” International Justice Resource
Center, April 24, 2018, https://ijrcenter.org/2018/04/24/european-court-of-human-rights-to-implement-advisory-
jurisdiction/#gsc.tab=0.

38 Protocol No. 16 to the European Convention on Human Rights, 2013, Article 1(2).

3% ECHR, “Composition of the ECHR - Judges, Sections, Grand Chamber - ECHR - ECHR / CEDH,” ECHR, accessed
February 24, 2024, https://www.echr.coe.int/composition-of-the-court.

40 Ibid.
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the Grand Chamber of seventeen judges*!. Additionally, the Court can convene in a plenary session,
though such gatherings are dedicated only to administrative responsibilities, excluding judicial

functions*?.

2. Admission to the Council of Europe

Article 2 of the Statute of the Council of Europe stipulates that “the Members of the Council of Europe
are the Parties to this Statute” 3.

Initially comprising ten founding States, the Council’s membership swiftly expanded. During the
negotiation process in London, the representatives from Greece and Turkey expressed a keen interest
in membership; thus, one of the inaugural actions of the Committee of Ministers in its first session of
August 8", 1949, was to invite these Nations to join**. Consequently, both were able to engage in the
Council’s activities from August 1949, although Turkey formalized its membership by ratifying the
Statute only in 1950%. That same year saw Iceland joining the Council, while the Federal Republic
of Germany and the Staar were granted Associate Membership*¢. Austria became a Member in 1956,
following the end of its post-war occupation status*’. In the 1960s the Council welcomed three new
Members: Cyprus and Malta, after gaining independence in 1961 and 1965, respectively, and
Switzerland, which joined in 1963*. Portugal and Spain entered in the late 1970s, after transitioning
from authoritarian governments. The inclusion of Liechtenstein in 1978 marked the Council’s
openness to microstates*”. The year 1989 witnessed Finland’s accession, prompted by the shifting
political landscape in the Soviet Union and the diminishing East-West tensions>°.

By the early 1990s, the Council had grown to include 23 Countries, all committed to democracy, the
rule of law, and human rights protection’!. In the following years the Members more than doubled,

including 18 Nations that were transitioning from communist rule or emerging from the dissolution

4! European Convention on Human Rights, 1950, Article 26(1).

42 Natalino Ronzitti, cit supra note 15, 337.

43 The Statute of the Council of Europe, 1949, Article 2.

4 Gerard J. Mangone, “The Council of Europe: Its Structure, Functions, and Achievements. By A. H. Robertson. (New
York: Frederick A. Praeger, Inc.1957. Pp. Xiii, 252. $7.75.),” American Political Science Review 51, no. 3 (September 1,
1957), 18, https://doi.org/10.2307/1951880.

45 Eckart Klein, “Membership and Observer Status”, in The Council of Europe: Its Law and Policies, edited by Stefanie
Schmahl and Marten Breuer (Oxford: Oxford University Press, 2017), 42,
https://opil.ouplaw.com/display/10.1093/1aw/9780199672523.001.0001/1aw-9780199672523-chapter-3#.

46 The Statute of the Council of Europe, 1949, Article 5.

47 CVCE, “State Treaty for the Re-Establishment of an Independent and Democratic Austria (Vienna, 15 May 1955),”
May 15, 1955, https://www.cvce.eu/content/publication/1999/3/2/5¢586461-7528-4a74-92¢3-
d3eba73c2d7d/publishable_en.pdf.

48 Birte Wassenberg, cit supra note 9, 173.

49 Eckart Klein, cit supra note 45.

50 Eckart Klein, cit supra note 45.

5! Eckart Klein, cit supra note 45.
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of the Soviet Union, Czechoslovakia, and Yugoslavia®?. During the early-21% century five more States
joined, with Montenegro being the last addition in 2007°3. Nowadays, Belarus, Kosovo and Russia,

recently expelled, are not Members.

2.1. Membership requirements

Eligibility for membership in the Council of Europe requires candidates to meet a set of strict criteria.

According to Article 3 of the Statute:

“[e]very member of the Council of Europe must accept the principles of the rule of law and
of the enjoyment by all persons within its jurisdiction of human rights and fundamental
freedoms, and collaborate sincerely and effectively in the realization of the aim of the Council

as specified in Chapter 1.7

This clause compels States seeking entry to demonstrate a concrete commitment to the core values of
the Organization: rule of law, human rights, and the principles of a pluralistic democracy.

The adherence to the rule of law seldom presented an obstacle to accession before the 1990s; however,
for many States aspiring to membership thereafter, this has emerged as a significant challenge™.
Regarding human rights, it is now customary that an application for membership must explicitly
affirm the State’s willingness to undertake the obligations arising from the European Convention on
Human Rights. Upon accession, the State is expected to have signed the Convention, with a pledge
towards prompt ratification®®. Additionally, new Members are often required to commit to the
provisions of Protocols Nos. 1, 2, 4, and 7 of the Convention, which enshrine further rights’. Since
1983, Candidates are also expected to ratify Protocol 6, which advocates for the abolition of the death
penalty in time of peace’®.

The protection of minorities forms an integral aspect of the human rights requirement. Although effort

to attach a dedicated Protocol on this issue to the Convention did not materialize, the European Court

52 Eckart Klein, cit supra note 45.

33 Eckart Klein, cit supra note 45.

54 The Statute of the Council of Europe, 1949, Article 3.

55 Eckart Klein, cit supra note 46.

56 Jean-Frangois Flauss, “Les Conditions d’Admission Des Pays d’Europe Centrale et Orientale Sein Du Conseil de
L’Europe,” European Journal of International Law , 1994, 404 http://www.ejil.org/article.php?article=1250&issue=63.
57 Vladimir Djeric, “Admission to Membership of the Council of Europe and Legal Significance of Commitments Entered
into by New Member States,” Max-Planck-Institut Fiir Auslindisches Offentliches Recht Und Volkerrecht, January 1,
2000, 611, https://www.zaoerv.de/60_2000/60_2000 1 _a 605_630.pd.

8 Pamela A. Jordan, “Russia’s Accession to the Council of Europe and Compliance with European Human Rights Norms:
[11,” Demokratizatsiya 11, no. 2 (2003), 282, https://www.proquest.com/scholarly-journals/russias-accession-council-
europe-compliance-with/docview/237204254/se-2.

19



of Human Rights has interpreted Article 8 ECHR to safeguard the right of individuals to preserve
their personal identity, including their minority origin®®. Furthermore, the PACE’s Recommendation
1201 (1993) consolidates its stance on the imperative of the protection of minorities, making it a
consistent element of the examinations preceding the accession®.

While Article 3 does not overtly mandate the establishment of a pluralistic democracy, such
requirement is implicitly inferred from the indispensable respect for the rule of law and human rights,
tenets that underpin the essence of an authentic democracy®!. This principle, although not accentuated
in the deliberations pre-1990s, received heightened attention during the evaluations of States
transitioning from communist regimes®?. Indeed, these Countries had to overcome surmounting
challenges such as conducting free elections, creating a viable democratic party system and
developing a civil society able to promote the democratic spirit. The Council’s attention has equally
been directed towards ensuring the diffusion of democratic principles at the regional and local
levels®.

Article 4 introduces an additional requirement, specifying that only an “European State” is eligible
for membership®. The designation implies a geographical boundary, thereby excluding Countries
outside of Europe, regardless of their alignment with the Council’s principles and values.
Nevertheless, Turkey’s early membership illustrates the Council’s flexible approach to interpreting
the term “European”, also indicating that religious affiliations, such as Christianity, are not used to
define this word for the purpose of accession®.

In the context of the admission of Eastern European States, the Council has adopted a further criterion:
the peaceful resolution of conflicts. This mirrors the United Nations’ standard, where only “peace-
loving” Nations are considered for admission®®.

Furthermore, Article 4 incorporates a subjective requirement, complementing the objective conditions
outlined in Article 3. It posits that only States perceived as “able and willing to fulfil the provision of
Article 3” may be invited to join the Council®’. Typically, an application for membership is taken as

(13

prima facie evidence of a State’s “willingness” to comply. However, in evaluating the application of

39 Christoph Grabenwarter, European Convention on Human Rights (Bloomsbury Publishing, 2014).

60 Parliamentary Assembly of the Council of Europe, Recommendation 1201 (1993) on an Additional Protocol on the
Rights of Minorities to the European Convention on Human Rights, adopted on 1 February 1993, 22nd Sitting; see Doc.
6742, report of the Committee on Legal Affairs and Human Rights, Rapporteur: Mr. Worms; and Doc. 6749, opinion of
the Political Affairs Committee, Rapporteur: Mr. de Puig. https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-
en.asp?fileid=15235.

6l Eckart Klein, cit supra note 45, 47.

62 Eckart Klein, cit supra note 45, 47.

83 European Charter of Local Self-Government, 1985.

%4 The Statute of the Council of Europe, 1949, Articles 4-5.

85 Bckart Klein, cit supra note 45, 45.

6 Charter of the United Nations, 1945, Article 4(1).

67 The Statute of the Council of Europe, 1949, Article 4.
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Serbia and Montenegro, the Committee of Ministers identified a “lack of seriousness and credibility”,
leading to the suspension of the membership negotiations®®. The Committee indicated that a “[a]

radical change of policy by Belgrade would be needed before the application can be considered”®’.

2.2. The admission procedure

Article 4 of the Statute clarifies that membership is contingent upon an invitation from the Committee
of Ministers’. This discretionary power has led to the development of an intricate procedure for
admission, particularly during the Council’s expansion toward Eastern Europe in the early 1990s.

Although the Statute explicitly assigns a role in the admission procedure only to the Committee, the
Parliamentary Assembly, during its first session, recommended the CM to exercise this prerogative
only after having obtained its approval’!. This recommendation crystallized into practice, and, during
its eight session, the Committee formalized the procedure with Resolution (51)30. The latter, in the

section “Admission of new Members” reads:

“The Committee decided that, before inviting a State to become a Member or an Associate
Member of the Council of Europe, in accordance with the provisions of Articles 4 and 5 of the
Statute, or inviting a Member of the Council to withdraw, in accordance with the provisions of
Article 8, the Committee would, in conformity with established practice, first consult the

Consultative Assembly”’2,

The resolution, while not granting co-decision powers, underscored the Assembly’s influential role’.
In fact, despite not legally binding the Committee to adhere to the PACE’s opinions, it has become a
cornerstone of political practice, making it almost inconceivable for the CM to extend membership
invitations contrary to the Assembly’s viewpoints’*. This dynamic has become particularly
noteworthy during periods of significant enlargement, such as in Eastern Europe’.

The admission process is initiated when a State expresses interest in joining the Council, prompting

the Committee to seek the Assembly’s opinion as per Article 23(a) of the Statute’®. The Committee

%8 Vladimir Djeric, cit supra note 57, 608.

% Vladimir Djeric, cit supra note 57, 608.

70 The Statute of the Council of Europe, 1949, Article 4.

"I Bckart Klein, cit supra note 45, 55.

2 Council of Europe, Committee of Ministers, Resolution (51) 30, May 3, 1951.

3 Bckart Klein, cit supra note 45, 55.

74 Florence Benoit-Rohmer and Heinrich Klebes, Council of Europe Law: Towards a Pan-European Legal Area (Editorial:
Strasbourg: Council of Europe Publishing, 2005), 39.

75 Vladimir Djeric, cit supra note 57, 609.

76 The Statute of the Council of Europe, 1949, Article 23(a).
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may also present its preliminary evaluation, highlighting areas requiring closer examination’’. This
strategy not only recommends improvements for the applicant but also directs the Assembly towards
key areas for an in-depth evaluation’®.

Following the Committee’s solicitation for an opinion, the Assembly initiates a thorough and detailed
examination to ascertain whether the candidate aligns with the Council’s admission requirements.
Initially, the Office of the Assembly commissions “eminent lawyers” to draft a comprehensive report
assessing the compliance of the candidate’s legal system with the Council’s core principles’. This
report, enriched through visits and discussions in the State, is presented to and published by the
Assembly, laying the groundwork for the future analysis. Subsequently, three Committees of the
Assembly®® designate three rapporteurs charged with drafting the Assembly’s opinion. This activity
entails the compilation of detailed reports predicated on visits to the State and discussions with
relevant stakeholders including members of the government and the parliament, as well as judicial
figures, political factions, minority groups, NGOs, and trade unions®!. During this process, the
rapporteurs advocate for legal and political adjustments to meet the Council’s statutory obligations®2,
Finally, the rapporteurs present to the plenary of the Assembly a final report, containing a proposal of
opinion, that is discussed and adopted®’. Should the assessment endorse the admission of the
candidate, the document includes the commitments agreed upon by the candidate during the
negotiations, as well as the progress made thus far. Frequently, it outlines additional reforms expected
to be carried out after joining®*. Moreover, the opinion includes a proposal for the number of seats to
be allocated to the new Member in the Assembly®>,

Upon the Assembly’s favorable opinion, the Committee of Ministers includes the issue of admission
in the agenda of its forthcoming session. A decision requires a two-thirds majority from all the
representatives entitled to sit on the Committee®®. Following a positive verdict, the Secretary General
formally notifies the State, detailing the allocation of the seats in the Assembly, the expected financial

contributions, and reiterating the commitments affirmed during the negotiations, thereby emphasizing

77 Jean-Francois Flauss, cit supra note 56.

78 Bckart Klein, cit supra note 45, 57.

7 Bckart Klein, cit supra note 45, 58.

80 Vladimir Djeric, cit supra note 57, 609; the Political Affairs Committee, the Committee of Legal Affairs and Human
Rights, the Committee for Relations with European Non-Member States.
81 Vladimir Djeric, cit supra note 57, 609.

82 Vladimir Djeric, cit supra note 57, 609-610.

8 Eckart Klein, cit supra note 45, 57.

8 Eckart Klein, cit supra note 45, 58.

85 Eckart Klein, cit supra note 45, 58.

8 The Statute of the Council of Europe, 1949, Article 20(c).
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the significance of these commitments®’. The membership is officially conferred upon the deposit

with the Secretary General of the instrument of ratification to the Statute®s.

2.3. Post-admission monitoring procedures

Following the Council’s expansion in Eastern Europe during the 1990s, the incomplete adherence to
all the pre-admission conditions necessitated the creation of a robust monitoring framework, to ensure
that new Members progressively aligned with the CoE’s standards. To this end, through Order No
508 (1995) the Parliamentary Assembly mandated Political Affairs Committee and the Committee on
Legal Affairs and Human Rights to monitor closely “the honoring of obligations and commitments
in all Member States concerned”®. Subsequently, the Assembly established a dedicated body, the
Monitoring Committee, through the Resolution 1115 (1997), later amended by Resolution 1936
(2013)*°,

The Monitoring Committee®! categorizes its oversight activities into three procedures. The first one
is the regular monitoring procedure, that is carried out by rapporteurs who conduct visits to the State
and engage in discussions with the political authorities to compile reports®?. These documents,
initially reviewed privately, are consequently shared with the government of the State concerned
before being presented to the Assembly for discussion and adoption. This report clarifies whether the
monitoring procedure can be considered completed, having the State met its commitments®®. The
second category is the post-monitoring dialogue. Introduced in 1997, this procedure serves as a
follow-up of the regular monitoring, allowing the Assembly to reinitiate monitoring should further

collaborative efforts be deemed necessary®. As part of this procedure, the Monitoring Committee is

87 Vladimir Djeric, cit supra note 57, 623.

8 The Statute of the Council of Europe, 1949, Articles Art 4 and 42(c).

% Parliamentary Assembly of the Council of Europe, Order No. 508, April 26, 1995, 12th Sitting, para 17; see Doc. 7277,
report of the Committee on Legal Affairs and Human Rights, rapporteur: Mr. Columberg; Doc. 7292, opinion of the
Committee on Relations with European Non-Member Countries, rapporteur: Mr. Seitlinger; and Doc. 7294, opinion of
the Committee on Rules of Procedure, rapporteur: Lord Finsberg; the specific reference to ‘obligations’ in the title
emphasizes that the statutory duties incumbent upon all members are also encompassed within the scope of the monitoring
process, https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=13711&lang=en.

%0 Parliamentary Assembly of the Council of Europe, Resolution 1115, January 29, 1997, 5th Sitting; see Doc. 7722,
report by  the  Committee on  Rules of  Procedure, rapporteur: Mrs. Lentz-Cornette,
https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=16526&lang=en.

91 Eckart Klein, cit supra note 45, 60; the Monitoring Committee consists of 85 members of the Assembly, along with the
chairpersons of the Committee on Political Affairs and Democracy and the Committee on Legal Affairs and Human
Rights. Membership candidates are proposed by the Assembly’s political groups and officially appointed by the Bureau,
applying the “D’Hondt principle”.

2 PACE Order No 508 (1995), cit supra note 483, para 11.

93 Bckart Klein, cit supra note 45, 61.
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tasked with submitting a report to the Assembly on each Country under scrutiny at least once every
three years. This report must assess whether the post-monitoring dialogue should be terminated.
Ultimately, it is up to the Assembly to make a final determination on the matter®®. Finally, Resolution
1515 (2006) introduced a mechanism for periodic reports on States not currently under the monitoring
or post-monitoring dialogue®®, addressing perceived imbalances in the application of monitoring
standards across older or Western Europe Member States and fostering a more equitable oversight
process”’.

The Committee of Ministers also conducts its monitoring activities, which were initiated by the 1993
Vienna Declaration of the Heads of State and Government, and the subsequent CM’s 1994
Declaration on compliance with commitments accepted by Member States®. Currently, the
Committee employs three distinct methodologies: the procedure in application of the 1994
Declaration, the thematic monitoring and a specific post-accession evaluation®®. The 1994
Declaration allows for Member States, the Secretary General or the Parliamentary Assembly to raise
concerns regarding the implementation of commitments related to democracy, the protection of
human rights and the rule of law to the Committee’s attention!®, Should the CM determine the
necessity for targeted action, it may request the Secretary General to undertake various activities
within its statutory competences, including gathering data, issuing recommendations, communicating
findings to the PACE or take any other decision within its statutory competences!!. The thematic
monitoring, unlike the Assembly’s “Country-to-Country approach”, assesses the commitment to
obligations across all Member States within precise thematic areas. Specifically, it covers eight
“themes”: freedom of expression and information, functioning and protection of democratic
institutions, functioning of the judicial system, local democracy, capital punishment, police and

security forces effectiveness of judicial remedies and non-discrimination, with emphasis on the fight

mbly+(28+January+-

+3+April+2000).%22%C2%A0&source=bl&ots=TgAxvXGhIM&sig=ACfU3U2C10I4dKRtTRY hQdBc5S8Idi6dw&
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against racism!%?

. Finally, acknowledging the particular challenges faced by some States after joining
the Council, such as Armenia, Azerbaijan and Georgia, the Committee has adapted its monitoring
mechanisms to address these unique contexts. In these cases, the Committee established an ad hoc
Monitoring Group comprising delegated from various Member States, initiated a specific monitoring
process under the direction of the Rapporteur Group for Democratic Stability, or engaged independent
specialists to conduct analyses and compile confidential assessments concerning the conditions of the

individuals involved!?3.

2.4. The consequences of membership

Upon joining the Council of Europe, the States gain full entitlement to the rights and are subject to
all the obligations as outlined in the Statute.

A fundamental right of the Member States is their active participation in the Council’s activities and
representations in its key bodies — the Committee of Ministers and the Parliamentary Assembly!%4,
Rights may also stem from the Rules of Procedure established by these organs!'®. For instance, Rule
14 of the CM’s Rules of Procedure grants any representative the right to address the Consultative
Assembly personally after obtaining approval for a speaking date from the Assembly’s President!%.
Furthermore, the PACE outlines in its Rule of Procedure the voting rights of the Standing Committee
members!?” and the speaking rights of the Assembly’s members when called upon by the President!%8,
Rights may derive from other legal instruments of the Council, such as conventions and
agreements!?’,

At the core of the membership obligations lies the adherence to Article 3 of the Statute, underlined
by Article 8'!°. Moreover, the financial commitments of Members are crucial for the Organization’s
operations!!!, with the Statute explicitly allowing for sanctions in case of noncompliance!!?.

Obligations may also emerge from conventions, such as the 1949 General Agreement on Privileges

102 Committee of Ministers of the Council of Europe, Ministers’ Deputies, Notes on the Agenda, CM/Notes/800/2.4
(restricted), June 18, 2002, 800th Meeting, June 20, 2002, “Political questions: 2.4 Compliance with commitments by
member states of the Council of Europe — Declaration of the Committee of Ministers of 10 November 1994: vade-
mecum”, https://rm.coe.int/09000016805¢2289.

103 Eckart Klein, cit supra note 45, 64.

104 The Statute of the Council of Europe, 1949, Articles 10-14-26.
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106 Rules of Procedure of the Council of Europe’s Committee of Ministers, 1951, Rule 14.
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and Immunities of the Council'!® and the 1949 Special Agreement relating to the Seat of the Council,
which specifically binds France as the host Country!!4,

The Statute prohibits Members from imposing limitations on their obligations via reservations,
thereby preserving the uniform application of its provisions and safeguarding the integrity of the
treaty’s legal framework!!>. Furthermore, it does not provide Members with a legal mechanism to
challenge the Organization’s decisions or actions!!®, This explains the necessary existence of Article
7, which allows for withdrawal'!”. According to the provision, a Member State wishing to withdraw
must send an official notification to the Secretary General, leading to the termination of its

membership by the end of the year!!

. The procedures for both withdrawal and expulsion, specified
in Article 8 of the Statute, will be thoroughly explored in the following chapters.

In light of the accession of several post-communist State, where the adherence to admission criteria
was somewhat flexible, these Countries were required to undertake specific commitments to address
areas needing further improvement!'!®. An example includes addressing media freedom issues in

120

Croatia, as highlighted in various experts’ reports'<®. While debate persists on whether such

commitments constitute legal obligations, their legal relevance cannot be disregarded!?!.
3. Russia’s journey toward membership
In the late 1980s, Mikhail Gorbachev, the last leader of the Soviet Union, began the process of altering

fundamental aspects of the USSR’s domestic and foreign policy'?2. He sought to internalize

international legal norms so that international law would have a direct effect on domestic law!'?.

113 General Agreement on Privileges and Immunities of the Council of Europe, 1949. For instance, Article 11 states that
“a member [...] is under a duty to waive the immunity of its representative in any case where, in the opinion of the
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Gorbachev based his domestic and foreign policy on the belief that to be a legitimate State and partner
in the eyes of the international community, specifically the West, a State must truly adopt and abide
by international legal and human rights norms'?*. Thus, since the breakup of the USSR, Russian
leaders continued to promote Russia as a Country that shares the values of the West, citing its
commitment to economic cooperation, democracy and the rule of law!?>. During this period, Russia
has sought membership and greater participation in international organizations such as the
Organization for Security and Co-operation in Europe (OSCE), the International Monetary Fund
(IMF), the G-8, the World Trade Organization (WTO), and the Council of Europe!?®.

The Russian Federation filed an application for accession to the Council of Europe on May 7%, 1992,
under President Boris Yeltsin, after the Russian Parliament obtained the special guest status from the

Parliamentary Assembly in January 1992!%7,

3.1. The 1993 Constitution and international law

Russia’s progression towards a more Western-oriented approach was significantly marked by the
adoption of the new Constitution, approved by public referendum on December 12, 1993, and
entered into force on December 25, of the same year!?®. This moment signed a decisive shift in the
interplay between international and national law, especially in light of the Soviet Union’s legacy.
Under the Soviet regime, international law was largely marginalized in the domestic legal system, as
it could not be invoked before, and enforced by, the domestic courts'?®. Although the 1977
Constitution declared that the USSR’s relationships with other Nations should be grounded on the
“fulfillment in good faith of obligations arising from the generally recognized principles and rules of
international law, and from international treaties signed by the USSR”!3°, this clause did not result in
the substantial integration of international norms into the Soviet law!3!. This stance underlined a strict
dualistic approach, where international obligations were only given effect in the national legal system

if they were explicitly incorporated in the domestic legislation!*2.
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In the process of Russia’s “internationalization”, it became apparent to policymakers that its full
integration in the global community necessitated a firm commitment to internationally recognized
norms, especially those pertaining to human rights. Thus, the 1993 Constitution explicitly
acknowledged the role of international law in the Russian legal system. Specifically, Article 15(4)

maintains:

“Generally recognized principles and norms of international law as well as international
agreements of the Russian Federation shall be a constituent part of its legal system. If an
international agreement of the Russian Federation establishes rules which differ from those

stipulated by law, the rules of the international agreement shall apply”!33.

This provision is regarded not as an “ordinary” constitutional norm, but as a fundamental principle

134 Anatoly Kovler, a former Russian judge at the

underpinning the Russian constitutional system
European Court of Human Rights, highlighted it as “the heart of the most central chapter” of the
Constitution'3>, Article 15(4) unequivocally asserts that international legal norms, encompassing both
treaty law and universally recognized principles of customary international law, form an integral
component of the Russian legal system. Moreover, this provision expands its scope beyond the current
binding international obligations to encompass future principles and norms that Russia may adopt
through international treaties!*¢. This foresight allows Russian enforcement agencies to adapt to and
incorporate evolving interpretations of treaty obligations as outlined by competent international
bodies, recognizing the dynamic and evolutionary nature of international law!?’. Importantly, the
Article does not make a distinction between self-executing and non-self-executing international
principles and norms!'*®. This indicates that all forms of international law, regardless of their direct

applicability, are deemed enforceable within the domestic jurisdiction, affording individuals the

capacity to invoke them before any domestic tribunal.

1% Constitution of the Russian Federation, 1993, Article 15(4).
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International Publishing, 2009).
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136 Gennady M. Danilenko, cit supra note 128, 465.

137 Gennady M. Danilenko, cit supra note 128, 465.

138 Gennady M. Danilenko, cit supra note 128, 465. Self-executing provisions of international law are those rules detailed
enough to furnish a remedy in specific instances, whereas non self-executing provisions require the implementation of
national laws to become functional and enforceable. By not differentiating between these types, Article 15(4) potentially
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Furthermore, Article 15(4) elevates the status of treaty obligations above that of conflicting national
legislation within the national framework. As a result, any domestic law that conflicts with treaty
commitments is inapplicable when such contradiction arises. The provision mandates that national
tribunals prioritize the application of treaty norms over domestic laws, regardless of whether these
are antecedent or posterior, and irrespective of whether they originate from federal or regional
authorities!*. However, the Article does not extend such status to the generally recognized principles
of international law, and the supremacy of international treaties does not supersede the Russian
Constitution itself!*°,

Within Chapter 2, dedicated to Rights and Freedoms of Man and Citizen, the Russian Constitution
delineates an extensive array of civil, political, economic, social and cultural rights, which are
fundamentally aligned with global human rights standards. Article 17 asserts the recognition and
guarantee of rights and freedoms in Russia “according to the universally recognized principles and

norms of international law...”!4!

. Additionally, the Constitution protects ethnic minority rights,
adhering to “the generally recognized principles and norms of international law and international
treaties of the Russian Federation™!#, Article 55(1) further stipulates that the enumeration of rights
and freedoms within the Constitution “shall not be interpreted as a rejection or derogation of other
universally recognized human rights and freedoms™!**, Moreover, a specific provision within the
Chapter empowers every individual with the right to appeal to international human rights bodies,

contingent upon the exhaustion of all national legal remedies available!*,

3.2. Russia’s admission process

Despite Russia’s strides towards integrating with international norms, the period following its
application for membership witnessed concerning regressions. This backslide was exemplified by the
outbreak of the Chechen conflict on December 111, 1994, which significantly tarnished Russia’s
international reputation. In response, the Parliamentary Assembly issued Resolution 1055 (1995),
denouncing the Russian military’s use of force as indiscriminate and disproportionate, particularly

against the civilians'#*. This action was highlighted as contravening the 1949 Geneva Conventions,
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Sitting), Doc. 7230, report of the Political Affairs Committee, rapporteur: Mr. Muehlemann; and Doc. 7231, opinion of
the Committee on Legal Affairs and Human Rights, rapporteur: Mr. Bindig, adopted on 2 February 1995 (7th Sitting),
paras 2-3, http://www.assembly.coe.int/nw/xml/XRef/Xref-XML2HTML -en.asp?fileid=16466&lang=en.
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their 1977 Second Protocol, and the OSCE Code of Conduct on Political-Military Aspects of
Security!'#S. Tt also represented a stark violation of the fundamental human rights principles endorsed
by the Council of Europe; principles Russia committed to uphold by seeking membership”!+’.

On February 2", 1995, the Assembly decided to halt Russia’s accession process, urging the Russian
government to cease military operations in Chechnya and pursue a peaceful resolution to the
conflict!*®, The interruption of the admission process allowed the Committee on Legal Affairs and
Human Rights, the Political Affairs Committee and the Committee on Relations with European Non-
Member Countries to closely monitor the situation, providing periodic updates to the Assembly. The
peace agreement reached on July 30", 1995, despite its fragility, alongside observable enhancements
in Russia’s constitutional and legislative framework for human rights protection, were interpreted by
the Committees as indicative of a significant policy shift, aligning more closely with the prerequisites
set out in Resolution 1055. Consequently, on September 27%, 1995, through Resolution 1065, the
PACE opted to resume the evaluative process concerning Russia’s membership request!*’.

The observations made by Rudolf Bindig, serving as the rapporteur for the Committee on Legal
Affairs and Human Rights, in his January 19%, 1996, Opinion'*, highlighted significant concerns
about Russia’s compliance with Article 3 of the Statute. Bindig pointed out that Russia had not yet
achieved full adherence to the rule of law, not only due to the absence of reforms in critical legal
sectors such as criminal law, criminal procedure, and the enforcement of judgments, but also because
of an unchanged legal culture reminiscent of the Soviet era, where laws were often bypassed for more
“convenient” solutions to problems™!!. Additionally, the report drew attention to the judiciary’s
structural weaknesses, with particular emphasis on the fact that the Russian President had the right to

152

appoint judges'>. This concentration of powers raised significant concerns about the independence

of the judiciary, further exacerbated by the influence of threats and bribery from organized crime on

court decisions, challenges that the State struggled to menage effectively!>®,
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The field of criminal law and procedure also faced scrutiny. Specifically, the Presidential Decree
No.1226 on Immediate Measures for the Protection of the Population Against Banditry and other
Manifestations of Organized Crime was critiqued for allowing up to 30 days of preliminary detention

based on evidence of involvement in organized crime'>*

. This practice was considered at odds with
both Article 5, paragraphs 3 and 4, of the ECHR'®>, and the Russian Constitution itself, which, in

Article 22, mandates that:

“1. Everyone shall have the right to freedom and personal immunity.
2. Arrest, detention and remanding in custody shall be allowed only by court decision. Without

the court’s decision a person may be detained for a term more than 48 hours”!°,

Moreover, the persistence of the death penalty for at least 28 corpus delicti, amid crimes against the
State, terrorist acts, banditry and inciting disorder, underscored the grave risk of executing innocent
individuals'>’. Alongside this, the issue of overcrowded pre-trial detention centers raised significant
concerns, as it constituted inhuman or degrading treatments or punishments, in violation of Article 3

of the European Convention!>®

. This distressing scenario has reportedly led to detainees making false
confessions to escape the dire conditions within these centers, preferring the relatively better ones
found in prisons or penal colonies'®. Such actions infringed upon the principle of nemo tenetur
seipsum prodere, a fundamental right enshrined in Article 14 paragraph 3 (g) of the International
Covenant on Civil and Political Rights'®. Further exacerbating this situation was the observation that
many individuals were detained for minor offenses, for which they might otherwise have been
released on bail in several other Member States. The unnecessary detention for such trivial crimes
contributed strongly to the issue of overcrowding, placing undue pressure on the criminal justice
system and leading to prolonged and often illegal periods of pre-trial detention!®!. This not only

violated the principles of proportionality and fairness in the administration of justice, but also inflicted

unnecessary suffering on the detainees.
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Complexities were also identified in the protection of human rights and fundamental freedoms. Not
only did the conflict in Chechnya emerge as a stark violation of international humanitarian law, but
Russia was also found guilty of having violated the freedom of expression, assembly, movement and
religion!®2. For instance, despite Article 29 of the Russian Constitution explicitly prohibiting
censorship of the media!®, journalists and publishers encountered multiple obstacles, ranging from
financial difficulties to physical threats and political suppression!4. This problem caused implications
for the media landscape, where numerous publications exhibited a strong politicization!6?.
Additionally, the report criticized the State Duma’s unanimous endorsement of the CIS Convention
on Human Rights, signaling Russia’s inclinations towards policies that diverged from international
law, particularly in times of crisis'®. This inclination raised concerns about the compatibility of the
CIS Convention with the provisions of the ECHR, given that the former did not afford as
comprehensive a set of rights as the latter.

In light of these findings, the Committee on Legal Affairs and Human Rights reasoned that the
Russian Federation fell short of meeting the prerequisites for membership as stipulated in Article 3
and 4 of the Statute'¢”. Nonetheless, the Committee raised a question on whether Russia’s accession
to the Council could inherently help “to create conditions in conformity with Council of Europe
standards, on the one hand through the commitments to be entered into by Russia upon accession and
the subsequent monitoring procedure, and on the other hand, as a result of the mandatory judgments

of the European Court of Human Rights”!%%,

3.3. PACE Opinion No. 193

In its January 25%, 1996, Opinion No.193, the Parliamentary Assembly highlighted several
deficiencies of the Russian Federation, as identified by the Committee on Legal Affairs and Human
Rights and the Political Affairs Committee!'®. Despite these challenges, the PACE recognized the
ongoing political, legal and economic reforms, noting commitments to continued progress by the

President of the Federation, the Prime Minister, and the Presidents of the Duma and of the Council
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of the Federation'”?. Specifically, the opinion enumerated twelve commitments as prerequisites for
membership. Russia committed itself to a broad spectrum of cooperation and assistance initiatives,
pledging to engage in a constructive “political dialogue” with the Committee of Ministers and to
participate actively in various conventions of the Council, such as the European Culture
Convention!”!, Moreover, the State undertook to reform and enact comprehensive federal legislation,
aligning with the principle and standards set forth by the Council. This legislative renovation
encompassed the introduction of new codes for criminal and civil justice, as well as laws governing
the prison system’s operation and administration!’?. In addition, Russia committed to revising its legal
framework governing the Procurator’s Office and the Office of the Commissioner of Human Rights,
as well as the laws protecting national minorities and those safeguarding the freedoms of assembly
and religion!”?. Furthermore, the Federation assured to enhance the status of the legal profession
(advokatura) through the federal legislation and to address and prosecute human rights abuses in
Chechnya!”. It also committed to guarantee effective freedom of movement in its territory, to
improve the conditions of criminal detention, to transfer the prison administration to the Ministry of
Justice, and to repatriate ethnic Russians from the Baltic region!”>.

Beyond these assurances, the Opinion also detailed twenty-five commitments that Russian officials
agreed to fulfill. Among these were the signing of the European Convention on Human Rights upon
accession and the ratification of the Convention along with its Protocols Nos. 1, 2, 4, 6, 7 and 11
within one year!’®. Additional assurances included the ratification of the European Convention for
the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, the European
Framework Convention for the Protection of Minorities, the European Charter of Local Self-
Government and the European Charter for Regional or Minority Languages, all within one year from
the accession!”’. Noteworthy was Russia’s commitment to resolve both international and internal
disputes through peaceful means, firmly renouncing any form of threat or use of force against
neighboring States, and to settle unresolved international border disputes in accordance with
international law and existing treaties!’s.

These extensive commitments and assurances formed the basis of the Assembly’s conclusion that

“Russia — in the sense of Article 4 of the Statute — is clearly willing and will be able in the near future
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to fulfil the provisions for membership of the Council of Europe as set forth in Article 3”!7°. Hence,
Russia was invited to join the CoE, with the optimism that membership would serve as a catalyst for
the State to undertake the necessary reforms to align with the Organization’s standards!®’.

Following the PACE’s positive opinion and the Committee of Ministers’ subsequent decision, the
Russian Federation was officially admitted to the Council of Europe on February 28", 1996. This
decision, however, sparked considerable debate, with critiques centered on the potential risks of
integrating Russia in the Council, an organization tasked with upholding human rights, democracy,
and the rule of law, when its adherence to these principles was notably lacking!'®!. Despite these
concerns, the acceptance of Russia’s application was driven by a twofold rationale: firstly, the belief
that excluding such relevant State was counterproductive, as “integration is better than isolation;
cooperation is better than confrontation™!®2; secondly, acknowledging that Russia had not fully met
all the requirements by the time of the accession, the Council emphasized an approach “fortiter in re,

2183

suaviter in modo”' >, advocating for a gradual fulfillment of the obligations.

3.4. Russia’s compliance with entrance requirements

Since Russia’s accession, the PACE Monitoring Committee on the Honoring of Obligations and
Commitments has released numerous reports. Moreover, the Assembly has adopted various
resolutions concerning the State’s record of compliance.

In its 1998 evaluation, the Committee observed that, although occasionally slow, the legislative
process in Russia was making relative progress'®*. A significant step was the enactment of a new
Code of Criminal Procedure on December 18%, 2001'%°, The latter removed the possibility for
investigative authorities to conduct arrests, searches, or seizures without judicial approval, mandating

that individuals arrested must appear before a judge within forty-eight hours!8¢. Russia also advanced
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other judicial reforms, such as establishing an Investigative Committee responsible for preliminary
investigations and separating it from the Prosecutor’s Office. Moreover, reforms in the penitentiary
system contributed to a reduction in the number of individuals held in pre-trial detention'®’. Another
way through which Russia met its commitments was by strengthening individual rights protections,
notably through the ratification of the ECHR and the provision for individual petitions'®®. Indeed, the
Strasbourg Court awarded compensatory damages to Russian citizens, offering a level of justice
previously unattainable in the national system!®®. This underscored how the European Convention
reinforced the primacy of international law in Russia, aligning with the Constitution’s Article 15(4).
Nonetheless, the 1998 report also highlighted the failure to investigate or prosecute several grave
human rights violations by military forces during the Chechen conflict!*°.

The PACE Resolution 1277 of March 2002 provided a mixed review!?!. This lauded Russia for
fulfilling various commitments made since 1998, such as ratifying critical conventions and

protocols!®?

, reforming the judicial system, adopting a law on the advokatura, transferring the prison
system management to the Ministry of Justice, and beginning prosecutions of human rights violators
in Chechnya!®®. Despite these advancements, the report criticized Russia’s inability to politically
resolve the Chechen conflict and ratify Protocol 6 of the ECHR, signed in April 19974,
Subsequently, in April 2002, the PACE passed a resolution urging the Russian authorities to address
these specific issues'?>. Particularly, the human rights violations in Chechnya posed a significant
challenge, affecting the relations with other European Countries and breaching essential provisions
of the ECHR, including Article 2, which safeguards the right to life, Article 3, which prohibits torture,
and Article 14, which forbids discrimination!®®.

In 2005, a detailed report by Commissioner Gil-Robles, following a visit to Russia, identified

additional pressing issues. These included instances of xenophobia and racism, the violations of

soldiers’ rights associated with to physical and psychological abuse, human trafficking and the health
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consequences of the Chernobyl disaster. Nevertheless, he conveyed an optimistic view, stating that
“the fledgling Russian democracy is still, of course, far from perfect, but its existence and its
successes cannot be denied”!”’.

Overtime, however, evaluations of Russia’s performance grew increasingly critical. Commissioner
Hammarberg’s 2011 assessment revealed troubling instances of abductions, disappearances and

198 In

maltreatment of detainees, alongside impunity and challenges faced by human rights advocates
2012, Commissioner Muiznieks emphasized the need to strengthen the judiciary’s independence and
impartiality and to amend the legislation on NGOs!®. He later advocated for addressing human rights

violations in Crimea following Russia’s annexation of the territory?%°.

4. Conclusion

This chapter provided a comprehensive analysis of the Russian Federation’s accession to the Council
of Europe. Initially, it explored the Council’s history, its foundational principles and the main
institutional bodies. Consequently, it examined the specific admission criteria detailed in the Statute,
essential for understanding Russia’s peculiar path towards membership. The discussion then delved
into the intricacies of Russia’s accession process, evaluating its conformity with the membership
requirements, assessing the State’s democratic progress, and identifying the persisting challenges.
This examination not only contextualized Russia’s engagement in the Council but also laid the
groundwork for subsequent chapters to further explore its complex membership dynamics.

To conclude, the accession of the Russian Federation to the Council of Europe underscored an
aspiration by its leadership for deeper political and economic integration with Europe. Yet, the
fulfillment of Russia’s obligations and commitments has been partial, with democratic practices

deteriorating since the initial assessment and culminating in the expulsion. The study conducted by
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and-journalists-require-urgent-action.
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Freedom House over two decades illustrates this downturn, with the Country’s freedom rating
worsening from a “partially free” status at 4.5%°! in 199922 to a more troubling 6.0 in 20172%,

The year 2015 marked a major shift in Russia’s approach to its international obligations, due to the
substantial amendment of the law of the Constitutional Court: the latter was granted the authority to
evaluate the enforceability of the Strasbourg Court’s decisions within the Russian legal framework?*,
The final thoughts of this chapter draw upon Professor Jeffery Kahn’s insights on the short-term and
long-term impacts of Russia’s membership to the Council of Europe. Kahn suggested that, in the short
term, Russia’s membership could be seen as beneficial, given the progressive adoption of legislation
aimed at meeting the Council’s standards®®®. However, from a long-term perspective, the scenario
became less favorable: by 2016, Russia was implicated in a significant portion of the ECtHR’s
judgments, accounting for nearly a quarter of all cases, with the majority finding violations of the
Convention?®, In particular, the annexation of Crimea, challenging the territorial sovereignty of
another Member State, led to the suspension of the voting rights of the Russian delegation in the

207

Parliamentary Assembly="’, culminating in its expulsion after the 2022 aggression to Ukraine. These

issues will be expanded upon in the forthcoming chapters.
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Chapter 2. Russia and the European Convention on Human Rights

On May 5%, 1998, the European Convention on Human Rights was ratified by the Russian Federation,
marking the Country’s commitment to adhere to the principal human rights instrument within the
Council of Europe. Since this crucial moment, various sectors in Russia, including the judiciary
branch, political figures and the population, have raised concerns about the authority and the
effectiveness of the European Court of Human rights. Nonetheless, Russia has substantially
contributed to the Court’s significant caseload, by generating a significant number of claims alleging
violations of the Convention and showing a reluctance to execute the Court’s judgments. Initially,
many applications filed by Russian citizens were dismissed as inadmissible. However, the situation
began to shift significantly following Burdov v. Russia’”, the first case not only declared admissible
but also resulted in a judgment favoring the applicant. This led to growing discontent within Russia,
further intensified by the 2005 judgment in Ilascu v. Moldova and Russia®®, which prompted the
Russian Ministry of Foreign Affairs to question the Court’s impartiality and accuse it of political
bias?!?. This friction culminated in Russia’s prolonged refusal to ratify Protocol No. 14 to the ECHR,
a stance that many scholars interpreted as emblematic of the State’s broader ambivalence regarding
its European identity?!!.

This chapter delves into Russia’s intricate engagement in the ECHR system. It first evaluates the
perspectives held by the State’s judiciary, executive branches, and its citizens towards the Convention
and the Strasbourg Court, examining both the areas of resistance and acceptance. The chapter further
explores the principal challenges that have led to the Court’s inefficiencies, underlining Russia’s
significant contribution to these problems due to its large number of applications. It then identifies
the key drivers of these applications, highlighting the Country’s structural problems. The chapter
concludes by evaluating the effectiveness of the Brighton Declaration in mitigating the Court’s

operational challenges and their specific repercussions on addressing Russia’s limitations.
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1. Russian attitudes towards the European Convention on Human Rights

1.1. The attitude of the judiciary

The Russian judiciary system is expansive and multifaced, encompassing over 15,000 judges and
2,500 courts spread throughout its regions, often operating with minimal connections to a centralized

judicial authority?!?

. The system is divided into three distinct sectors: the general courts, which
operate under the Russian Supreme Court (RSC) and deal with criminal, civil and administrative
cases’!3; the Arbitrazh courts, that are overseen by a chamber of the RSC and handle commercial
disputes®!'%; the Constitutional Court, which reviews the constitutionality of laws and treaties and
resolves jurisdictional disputes?!®.

Despite the formal independence of the judiciary system from the legislative and executive

branches?!¢

, its de facto role as a governmental instrument has not been completely abandoned?!”.
The executive maintains its influence over judicial activities, subtly guiding decisions without overtly
exerting political pressure. Indeed, evidence suggests that cases with strong political implications are
still skewed to benefit the interests of the government?'®. This trend became particularly evident
during Vladimir Putin’s first presidency, as he introduced the so-called “dictatorship of law”2!?. A
stark instance of this approach was Mikhail Khodorkovsky’s prolonged detention in violation of

criminal procedural guarantees, a case that underscored the judiciary’s willingness to compromise

212 Peter Krug, “Departure from the Centralized Model: The Russian Supreme Court and Constitutional Control of
Legislation”, HeinOnline (Virginia Journal of International Law, 1997), 729,
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saw the abolition of the Supreme Court of Arbitration, replaced by a chamber within the Supreme Court.
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216 Constitution of the Russian Federation, 1993, Article 120.
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Judicial Reform to the Russian Federation,” International Commission of Jurists, June 2010, 27, https://www.icj.org/wp-
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legal integrity to accommodate the Kremlin’s preferences®?’. Academics argue that judges effectively
function as extensions of the State machinery, showing little motivation to challenge the status quo®?'.
The attitudes of individual judges towards the ECHR system varied significantly. While some judges
endorsed the ECHR, their support often did not translate into action??2. Many others either misapplied
or overlooked the ECtHR’s decisions, failed to understand them, or disregarded legal arguments based
on the ECtHR caselaw??*. Conversely, over time the involvement in international discussions with
other CoE’s Members improved, as well as the accessibility to the Court’s decisions in Russia??*.
Despite these positive signs, the relationship between the judiciary and executive branches remained

a major challenge.

1.2. The attitude of the executive

The Russian government has increasingly shown animosity towards the ECHR system, as the wave
of ECtHR’s judgments against Russia has led to a heightened international scrutiny and criticism of
its human rights records, challenging President Putin’s narrative of having restored law and order in
the Country??. This resulted in the officials’ attempts to discourage Russians from filing applications
to the Strasbourg Court, labeling them as “anti-Russian” and “public enemies”??°. Furthermore, in
March 2007, President Putin reorganized the office of the Russian Representative to the ECtHR,
reducing its authority by placing it under the Minister of Justice??’. This move was perceived as risky,
as the Minister of Justice could be dismissed at any moment by the President, thus lacking a long-

228 Moreover, the Russian authorities demonstrated reluctance in

term incentive to develop this office
implementing the reforms mandated by the ECtHR, particularly those that could diminish their power
or influence. This led the PACE to identify Russia as “one of the least cooperative [Member]

States”2%°.
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1.3. The public opinion

Research on public opinion shows that, following Russia’s adoption of the ECHR, the population had
minimal knowledge of its system and functioning®*’. Given the public disillusionment after the
collapse of the Soviet Union, a pivotal utopian project of the 20" century, it is unsurprising that
Russians were reticent to embrace new ideals swiftly, including those related to human rights and
democracy?}!. Surveys indicate a pronounced skepticism among Russians towards democracy, more
so than in other Eastern European Nations. In 2009, for instance, 55% of Russian respondents viewed
the autocratic leadership as more effective than the democratic governance?*?. According to Ellen
Carnaghan, ordinary Russians exhibited characteristics of “imperfect democrats”: while they valued
individual freedoms, they were skeptical towards democratic institutions?**. In particular, research
shows a notable dissatisfaction among Russians with their Country’s judiciary system, with many
viewing it as corrupt and untrustworthy?34.

As Russians’ trust in the judiciary system declined, their awareness and willingness to resort to the
ECtHR gradually increased?°. Scholars argue that the pressures on domestic courts to conceal the
government abuses rather investigate them fueled people’s inclination to submit complaints to the
Strasbourg Court, significantly accounting to the rise in applications?*®. Indeed, between 1996 and
2004, the proportion of Russians willing to challenge the government’s actions domestically
decreased from 41% to a mere 1%2*7. Conversely, by 2008, 61% of Russians were aware of their
ability to bring complaints to the ECtHR, with 29% indicating to be prepared to do so, and 68%
agreed with the necessity of the Court’s existence?3®,

Therefore, while the Russian population increasingly demonstrated trust in the ECHR system and

willingness to submit applications to the ECtHR, reflecting an increasing sensitivity to human rights
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issues, the situation differed for the judiciary and executive branches. These remained deeply
interconnected, with the judiciary reliant on the executive, which, in turn, was reluctant to fully

comply with the Convention’s standards and the Court’s authority.

2. Persistent problems of the ECHR system

Following the Council of Europe’s expansion in the 1990s, the European Convention on Human
Rights began safeguarding over 800 million individuals across a vast territory. This growth not only
increased the number of protected individuals, but also introduced a wider array of legal issues,
diverse cultural contexts, a broader spectrum of national capabilities, and varying levels of
commitment to the ECHR project. Consequently, since the creation of the European Court of Human
Rights in 1959, over 90% of its judgments have been issued after this expansion®3°. Yet, the Court has
struggled to evolve adequately to reflect the increased espace juridique of the Convention, leading to
significant challenges. These include an excessive number of applications?*’, a concentration of cases

from specific Countries, issues regarding the enforcement of judgments, and many repetitive cases.

2.1. Caseload, clone cases and national concentration of applications

Between 1999 and 2011, there was a dramatic 767% increase in the number of cases presented to the
ECtHR?*!. Despite the fact that many of these applications were ultimately deemed inadmissible,
each one still required processing. This rise substantially diverted the Court’s attention, diminishing
the time available for the evaluation of critical issues and the development of relevant jurisprudence.
Notably, Russia was a major contributor to this annual case volume, yet no Russian case was declared
admissible until 2001242, Prior to this, most of the complains were deemed inadmissible ratione
personae, as they regarded violations from the Soviet period involving deceased family members,
ratione materiae, since they concerned pensions, housing or banking issues, or ratione temporis, as
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they related to violations that occurred before Russia ratified the Convention=*". However, on June
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215, 2001, the Court recognized a Russian case, Burdov v. Russia, as admissible, ultimately deciding
in favor of the applicant?**,

A substantial portion of the ECtHR’s caseload consisted of repetitive or “clone” cases, a category of
cases that concerns the same factual background and leads to identical findings on the merits®*>. These
are problematic because they drain the Court’s resources, which could be better used if national courts
adhered to its jurisprudence?*. Moreover, they signal a failure at the national level to fully implement
the ECHR?*7, compromising the Court’s efficiency and ability to focus on issues that raise new or

more significant features of the Convention?#®

. One of the major problems leading to clone cases is
the non-enforcement of domestic judicial decisions, a challenge that has significant impacted
Russia?®’.

Protocol No. 14 to the ECHR introduced reforms aimed at alleviating the Court’s caseload, allowing
single judges to dismiss inadmissible applications and establishing the pilot judgment procedure to
manage repetitive cases efficiently without a formal finding for each one*°. Additionally, it
empowered three-judges committees to decide on the merits of cases already subject of “well-
established” jurisprudence?!, a task that previously required seven-judge panels. However, the mere
technical rationalization appeared insufficient to fully tackle these challenges. Russia’s reluctance to
ratify Protocol No. 14 until 2010, when an agreement was reached ensuring a Russian judge’s
participation in panels or committees deliberating on cases against the Country, highlighted this
inadequacy?>2. While Protocol No.14 succeeded in reducing the backlog of cases to 59,800 by 2019,
a considerable volume of applications was left unexamined?>?. This situation has been characterized
as a “structural denial of justice” for several applicants with legitimate claims that could not be

processed?>?,
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Alongside the aforementioned factors, the concentration of applications from a small group of
Member States introduced another layer of complexity. Over time, the primary contributors of cases
to the Court have varied, but these consistently included Russia, Ukraine, Turkey and Italy?%>. This
concentration not only strained the Court’s resources, but also granted these States significant
influence in negotiations regarding possible reforms to the ECHR system. Notably, Russia’s
contribution of nearly a quarter of all pending cases underscored its significant role in the discussions

around the adoption of Protocol No. 1425,

2.2. Delays or non-execution of judgments

According to Article 46(1) of the ECHR, States Parties commit to “abide by the final judgments of
the Court in any case to which they are parties”®*’. The Court’s finding that a State breached the

Convention imposes an obligation for it to provide reparation®>®

. Typically, the judgment entails three
types of responsibility: the obligation to compensate the victim (“just satisfaction)?*?; the obligation
to implement specific measures to restore the affected party as much as possible to the prior condition
(“restitutio in integrum”’)*’; the obligation to adopt general measures to cease the violation and
prevent further similar infractions®®!.

Article 46(2) designates the Committee of Ministers with the responsibility of monitoring the
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implementation of the Court’s judgments?$2, making it a pivotal player in this process?®*. While States
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generally fulfill their obligations to compensate victims promptly, ensuring the implementation of
general measures to achieve full adherence to the judgment poses greater challenges®**. These
measures, potentially involving political debate and significant legislative changes?%, hinge on the
political will of the concerned State and on the collective pressure exerted by the other States through
the CM and the PACE?,

Russia has been identified as one of the leading States failing to implement the ECtHR’s judgments,
not only affecting the rights of the individuals under its jurisdiction, but also undermining the effective

functioning of the ECHR system?¢’

. Despite the State’s somewhat acceptable adherence to monetary
awards, as noted by Yulia Lapitskaya “Russia’s payments mask the ways the Russian government has
ignored or even actively undermined the goals of the European Convention?%. Furthermore, the
State has failed to address several systemic issues highlighted by the Court, including carrying out
legislative reforms, conducting thorough investigations, and holding officials accountable for their
actions?®. A 2010 PACE’s report identified Russia among the Countries with substantial challenges
in implementing the Court’s decisions?’’.

The impact of the refusals and delays has proven to be particularly problematic not only at the
systemic level but also at the individual one. For instance, Mr. Burdov found it necessary to submit
another application to the ECtHR, protesting the consistent disregard by Russian officials to
implement the domestic judgments in his favor promptly, even after the Strasbourg Court had
identified a breach in his case®’".

There were numerous domestic challenges in enforcing ECtHR judgments in Russia, including a
limited judicial power, the political hostility to the Court, institutional inefficiencies, bureaucratic
hurdles, and a lack of resources. The complexity of the Russian judicial procedure presented another
significant obstacle, with distinct procedural codes for criminal, civil and commercial issues each

specifying unique criteria for reopening cases®’2. For instance, the Criminal Procedure Code allowed

Parliamentary Assembly’s Committee on Legal Affairs and Human Rights, alongside the Human Rights Commissioner’s
Office, contribute by monitoring and enhancing awareness of state compliance efforts.
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for cases to be reopened if the ECtHR identified a violation?’®, a provision absent from the Civil
Procedure Code. The structure of the Duma presented an additional challenge: considering human
rights as a multifaced issue intersecting various domains of law, it lacked a specialized committee

dedicated to human rights monitoring®74.

3. Underlying reasons for Russian appeals to the ECtHR

In 2014, out of the 1,604 judgments finding violations of the European Conventions by Russia, around
half (655) related to the right to a fair trial under Article 627°. Additionally, 501 judgments pertained
to the protection of property under Article 1 of Protocol No. 1, and 368 involved the right to an
effective remedy under Article 13276, Notably, Russia surpassed Turkey in having the highest number
of judgments against it for violations of the right to life (Article 2) with 244 cases, and for the
prohibition of torture (Article 3) with 503 cases?’”. This section explores the core problems of Russia’s

legal system that have resulted in its significant representation in the ECtHR’s caseload.

3.1. Delays or non-execution of domestic rulings

In Russia, there have been frequent instances where domestic courts’ decisions mandating the State
to pay certain amounts to claimants were either not enforced or delayed?’®. The case of Burdov v.

% is particularly noteworthy in this regard. Mr. Burdov, who was involved in emergency

Russia®’
operations following the Chernobyl nuclear disaster, suffered extensive exposure to radioactive
emissions and, according to domestic law, was entitled to government assistance?®’. Despite favorable
court decisions in 1997 and 1999 ordering payment, along with penalties for delays, the enforcement

281 This financial deficit was

was blocked by the Social Security Service due to a lack of funds
confirmed by various government agencies, including the Regional Department of Justice. Following

further legal proceedings, the claimant eventually received his overdue compensation in March 2001,
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nearly a decade after the initial ruling?®. In his application to the ECtHR, Mr. Burdov raised concerns
about the failure to receive the benefits granted to him due to the injuries sustained during his
employment. The ECtHR determined that Russia had violated Article 6(1) on the right to a fair trial
by subjecting him to a four-year delay following his appeal to a domestic court®®3. Additionally, it
found a breach of Article 1 of Protocol No. 1 concerning the right to property, by depriving him of
the income that he reasonably anticipated?84.

Following the 2002 Burdov decision, the State implemented some positive steps. In 2005, citing
Burdov, the Constitutional Court invalidated part of the federal budget for not mandating authorities
to compensate for procedural delays within a specified timeframe?®>. Moreover, in 2007, also citing
Burdov, the Supreme Court determined that the courts’ acceptance of procedural delays contravened
both the Russian Constitution and the ECHR, urging the Duma to enact legislative reforms on the
right to fair trial within a reasonable period*.

Despite the favorable ruling from the ECtHR, Mr. Burdov was still not fully compensated for the
amount owed to him. Consequently, he brought his case back before the Court, leading to the 2009
judgment of Burdov v. Russia (No.2)*®". This case was selected as a pilot decision regarding Russia’s
non-compliance with the ECtHR, representing the first pilot judgment concerning Russia?®®. In
addition to identifying violations of Article 6(1) and Article 1, Protocol No. 1, the Court in Burdov
(No. 2) also recognized a breach of Article 13, the right to an effective remedy, despite this aspect not
being raised by the applicant®®. Furthermore, the Court departed from its previous position by
instructing Russia to remedy the situation within a strict deadline*°.

Following Burdov (No.2), a draft law was submitted by the Supreme Court and registered with the
291

Duma to compensate individuals who had not received settlements from the courts’ judgments

However, in examining the draft, the Duma Committee on Constitutional Legislation and
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effect”.
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Government Structures concluded that such legislation was “unnecessary”?®?. The Committee
expressed concerns that the proposed new procedure could further prolong court proceedings,
violating Article 46(3) of the Russian Constitution?*?, and might further restrict individuals’ access to
the ECtHR, breaching Article 34 of the ECHR?**. Additionally, the Committee criticized the absence
of specified time limits in the draft law and the uncertainty on whether unsuccessful applicants must
appeal to the final Court of Appeal to exhaust domestic remedies®®.

Although Russia’s imperfect response to Burdov (No.2), in its Interim Resolution on the case in
December 2009, the Committee of Ministers acknowledged “with satisfaction the Russian authorities’
prompt and constructive response to the Court’s pilot judgment and to the Committee of Ministers’
Interim Resolution”?%%, Despite this progress, in 2014 another pilot judgment, Gerasimov v. Russia,
revealed that there were still systemic problems to the enforcement of court decisions in the

Country?”’.

3.2. Nadzor: the supervisory review of judicial decisions

In accordance with Article 320 of the 1964 Code of Civil procedure of the Russian Soviet Republic,
government officials possessed the discretionary power to challenge final judgments if they suspected

a misapplication of the law?®

. These objections could be filed years after the issuance of the decision
and without involving the actual parties to the dispute?®”. This institution, the nadzor, has no
equivalent in Western legal systems and conflicts with the principle of res judicata and the right to

fair trial.
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The ECtHR consistently urged Russia to refrain from this practice®. In Ryabykh v. Russia®’!, the
primary case addressing nadzor, the Court determined that the principle of supervisory review
violated the right to legal certainty as implied by Article 6(1) of the ECHR?**2, Emphasizing the
importance of res judicata, the Court asserted that “no party is entitled to seek a review of a final and
binding judgment merely for the purpose of obtaining a rehearing and a fresh determination of the

case’303

. Furthermore, the Court observed that a litigant’s rights would be rendered ineffective if a
State’s legal system allowed a higher court to annul a definitive and binding judgment upon
application by a State official>**. However, while dismissing those cases in which the supervisory
review merely served as an “appeal in disguise”, the ECtHR made a specific provision for Russia,
permitting nadzor only if was “made necessary by circumstances of a substantial and compelling
character’3%,

Substantial changes to the civil supervisory review process were implemented in 2002 through the
adoption of a new Civil Procedure Code%. These reforms aimed at limiting the most concerning
aspects of this practice by instituting a one-year timeframe for filing the nadzor requests®’.
Additionally, the 2002 Code departed from its Soviet predecessor by allowing both the involved
parties and individuals who were not part of the initial proceeding to initiate legal action, provided

they could demonstrate how their legal rights were infringed by the final decision®®®

. Despite these
significant procedural adjustments, the Council of Europe continued to question Russia’s rationale
for maintaining the civil supervisory review. On February 8", 2006, the Committee of Ministers
issued a resolution wherein it acknowledged that, despite some enhancements, the nadzor remained
a significant source of instability within the Russian legal framework®*®. The Committee raised
objections to the practice of overturning binding legal decisions for any material or procedural

violation of the Russian law, rather than reserving such actions for exceptional circumstances as

previously urged by the ECtHR?!°, Consequently, the Committee adopted a series of
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recommendations urging the Russian authorities to restrict the use of the supervisory review to cases
involving the most severe violations of the law?!!. It also urged Russia to implement measures to
promote the regular appeals process, enabling the rectification of judicial errors before a judgment

became final and enforceable®!?

. Finally, the Committee encouraged Russia to introduce procedures
aimed at simplifying the nadzor process!3.

The Russian government agreed to consider the Committee’s suggestions and ensure that the revised
supervisory review procedures complied with the requirements of the ECHR. However, the Russian
Constitutional Court provided a distinct response to these recommendations. Indeed, on February 5",
2007, it issued a ruling in a series of cases challenging the constitutionality of several provisions
related to the nadzor process®!*. The Constitutional Court affirmed that the supervisory review served
as an additional safeguard for Russia’s constitutional rights; nonetheless, it reiterated that the process
could only be invoked in cases of “fundamental” breaches of material or procedural rights, as outlined
in Article 387 of the Civil Procedure Code?*!”. The Court further distinguished the supervisory review
process from regular proceedings by highlighting that the nadzor only addressed “fundamental”
judicial errors infringing upon the rights and freedoms of individuals and citizens3!®. While not
specifying the quantity, the Court implicitly acknowledged that such fundamental errors were
relatively common, noting that the supervisory review process rectified a “significant number” of

judicial mistakes®!”

. Therefore, the Court cautioned that “a procedural-legal vacuum” would arise if
Russia hastily decided to abolish the nadzor*'®. While generally maintaining a respectful tone towards
the Strasbourg Court, the Constitutional Court directly contested the ECtHR’s stance on the
supervisory review process. In particular, it stated that if a request for supervision was approved, then
the final court decision would no longer be deemed res judicata, inasmuch, technically, all legal
appeals would not have been exhausted*!”.

Following the Constitutional Court’s ruling, the Russian Supreme Court proposed significant reforms

to the civil supervisory review process, including much stricter procedural deadlines for submitting

the protests®?°. However, it was not until December 2007 that amendments to Article 387 of the 2002
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Civil Procedure Code were implemented3?!. Specifically, the time limit for applying for supervisory
review was tightened from one year to six months*?2, Additionally, whereas the article previously
permitted the supervisory review of certain court decisions that had not been subject to appeal, the
2007 amendment restricted it to cases where an interested party had exhausted all established means

of appeal outlined in the Code’*

. Moreover, the amendment largely embraced the Constitutional
Court’s language on the threshold question of what constituted a “fundamental” breach of material or
procedural law. While the revised Article 387 still mandated such a fundamental breach, it required
that this violation also influenced the outcome of a case to such an extent that, without rectification,
it would have been impossible to restore and safeguard the infringed rights, freedoms, and legal
interests324,

The issue returned to Strasbourg the following year in Martynets v. Russia®*>, where the Court
determined that these reforms were inadequate in addressing the problem. According to the Court,
despite the tangible changes introduced, the supervisory review process still could not be considered
compatible with the Convention*?¢. Consequently, a third reform of the Code of Civil Procedure was

enacted in December 2010, with the aim of further reducing the reliance on the supervisory review>?’.

3.3. Failure to investigate serious human rights violations

During the Second Chechen War, the ECtHR received numerous applications concerning alleged
violations committed by the Russian security forces®?8. Additionally, a significant number of
applications from South Ossetia followed the conflict with Georgia, which also saw Georgia
submitting interstate applications against Russia, a rarity in the ECtHR’s history**’. A similar trend

emerged in 2014 after the events in Ukraine, with Ukraine lodging three interstate applications against
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Russia, alongside over 160 individual ones**?. These cases shared a common thread: Russia’s failure
to cooperate with the ECtHR by withholding the requested documents, contravening Article 38 of the
ECHR?*!, and inadequately investigating instances of killings, forced disappearances, and torture,
violating Article 2332 and 3333, Notably, a report by Human Rights Watch concluded that many
individuals were seldom held accountable for crimes committed in Chechnya, even in the presence
of substantial evidence against them?34,

In some instances, the government explicitly declined to investigate alleged crimes despite directives
from the ECtHR?%. Typically, the State has cited Article 161 of its Code of Criminal Procedure, which
prohibits compromising the interests of the parties during ongoing investigations, as a rationale for
its reluctance to furnish documents®3®. However, the Court dismissed this justification, asserting that
Russia’s application of Article 161 has been inconsistent, and that the parties’ privacy could be
adequately safeguarded by Rule 33 of the ECtHR?". In practice, what often hindered investigations
in Russia were legal and bureaucratic barriers, including the institutional overlap and a prohibition
on disclosing the identities of officers involved in the operations8,

Even when Russia agreed to initiate internal investigations, it often withheld adequate information.
For instance, in the case of Carter v. Russia, the ECtHR determined that Russian authorities “did not
comply with their obligations under Article 38 of the Convention on account of their unjustified
refusal to submit a copy of materials relating to the domestic investigation which they claimed did
not establish any State involvement in Mr Litvinenko’s death’3?. Not only did the Court find that, in
numerous cases, the government’s superficial responses to the applicants’ complaints violated their
right to an effective remedy under Article 13 of the Convention, but it also deemed them to constitute

inhuman treatment, contravening Article 3349,
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4. The Brighton Declaration and the Russian Federation

On April 20, 2012, during a high-level conference in Brighton, United Kingdom, the representatives
of the then-47 Member States of the Council of Europe convened to deliberate on the future of the
European Court of Human Rights. They unanimously agreed to the “Brighton Declaration”, a set of
reforms aimed at addressing the Court’s growing backlog®*!. The conference, organized under the
UK’s leadership of the Committee of Ministers, followed earlier meetings in Interlaken and Izmir,

which had similarly focused on the ECtHR’s caseload challenges®#?.

4.1. Areas of concern

The Brighton Conference and Declaration tackled essential issues related to the domestic application
of the European Convention, the interaction between the Strasbourg Court and national authorities,
the regulation of the applications to the Court, their processing, the selection of judges, and the
enforcement of judgments®*®. These aspects were identified by the Council of Europe as the
“upstream, midstream, and downstream” factors contributing to the ECtHR’s challenges**.

The Brighton Declaration emphasized the importance of a more effective national implementation of
the European Convention, acknowledging the varying degrees of judicial strength, rule of law, and
commitment across the Parties. It called for States to undertake specific actions, such as establishing
national human rights institutions, assuring the compatibility of national laws and draft bills with the
Convention, introducing new legal remedies aligned with the Convention and promoting the
consideration of its principles in national courts**>. Other recommendations included training officials
and legal professionals, raising awareness on the Convention among potential applicants, and making

the significant ECtHR jurisprudence and guides available in national languages*S.
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Furthermore, the Declaration underlined the importance of the collaboration between the ECtHR and
national bodies, emphasizing the principle of subsidiarity**’ and the doctrine of the margin of
appreciation®*®, It invited the Committee of Ministers to amend the Preamble to the Convention by
the end of 2013 to incorporate these elements**. Moreover, it urged States to authorize their highest
court to seek advisory opinions from the ECtHR3*.

Notably, the document, while affirming the individual’s right to appeal to the ECtHR as a fundamental
element of the ECHR system?>!, proposed measures to decrease the Court’s caseload. These measures
included shortening the time limit to submit an application from six months to four*? and enhancing

the strictness of the admissibility criteria®>?

. Additionally, the Declaration emphasized the importance
of applicants receiving proper guidance*>* and encouraged the Court to further expand its
jurisprudence on to the requirement of the exhaustion of domestic remedies?>°.

Brighton also sought to address the delays in processing the applications by proposing minor
adjustments that aligned with those introduced by Protocol No. 1433, In particular, expanding on the
pilot judgment procedure, it invited the Committee of Ministers to create a system where the Court
could select and rule on a few representative cases from clusters of applications alleging identical

357

violations by the same State, applying the outcomes to the entire group”>’. Moreover, it suggested
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as manifestly ill-founded within the meaning of Article 35(3)(a), inter alia, to the extent that the Court considers that the
application raises a complaint that has been duly considered by a domestic court applying the rights guaranteed by the
Convention in light of well-established case law of the Court including on the margin of appreciation as appropriate,
unless the Court finds that the application raises a serious question affecting the interpretation or application of the
Convention; and encourages the Court to have regard to the need to take a strict and consistent approach in declaring such
applications inadmissible, clarifying its case law to this effect as necessary”.

354 Brighton Declaration, cit supra note 343, para 15(¢).

355 Brighton Declaration, cit supra note 343, para 15(g).

356 Protocol No. 14 introduced the pilot judgment procedure and reduced the number of judges needed for dismissing an
application or considering cases aligned with the established jurisprudence.

357 Brighton Declaration, cit supra note 343, para 20(d).
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that the CM should deliberate on appointing additional permanent judges by the end of 2013, with

varied terms of office or a different set of responsibilities®>®

. Emphasizing the importance of
appointing highly qualified judges, it supported the work of an expert advisory panel on judicial
nominations*°. Additionally, it proposed amending the Convention to restrict the nominations to
individuals under the age of sixty-five3®’.

Finally, regarding the enforcement of judgments, while the Declaration acknowledged the issues of
delays and instances of non-compliance in executing the Court’s decisions, it mildly pushed for

improvements in this area. It recommended the Committee of Ministers to continue its monitoring

work?¢!, it urged the national authorities to publicly outline their action plans to execute the Court’s

362 363

judgments’°~, and it called for a more rigorous examination of compliance by national parliaments
Following the adoption of the Brighton Declaration, the Committee of Ministers instructed the
Steering Committee for Human Rights (CDDH) to draft Protocols Nos 15 and 16 to the ECHR%4,
Protocol No. 15, that came into force in 2021, introduced a new paragraph to the Preamble of the
Convention, emphasizing the principle of subsidiarity and the doctrine of the margin of
appreciation®®®, in order to stress the Parties’ fundamental role in protecting the rights enshrined in
the Convention through their national systems. Furthermore, the Protocol established sixty-five as the
maximum age for nominees for appointment as judges of the ECtHR3%¢ and shortened the time limit
for filing an application to the ECtHR from six to four months®*¢’. Protocol No. 16, that came into

8368

force in 2018°°°, allowed the highest court of any State Party to seek an advisory opinion from the

ECtHR on a case pending before national courts>®.

4.2. Unresolved issues

While the Brighton Declaration made some concrete proposals for reform, it overlooked or

insufficiently addressed several complex issues, such as the enforcement of judgments, the

358 Brighton Declaration, cit supra note 343, para 20(¢).

359 Brighton Declaration, cit supra note 343, para 25(b).

360 Brighton Declaration, cit supra note 343, para 25(f).

361 Brighton Declaration, cit supra note 343, para 27.

362 Brighton Declaration, cit supra note 343, para 29(a)(ii).

363 Brighton Declaration, cit supra note 343, para 29(a)(iii).

364 Provost, cit supra note 210, 48.

365 Protocol No. 15 to the European Convention on Human Rights, 2013, Article 1.

366 Protocol No. 15 to the European Convention on Human Rights, 2013, Article 2.

367 Protocol No. 15 to the European Convention on Human Rights, 2013, Article 3.

368  Andras Csuri, “Entry into Force of Protocol No. 16 to the ECHR,” eucrim.eu, October 20, 2018,
https://eucrim.eu/news/entry-force-protocol-no-16-echr/#:~:text=0n%201%20August%202018%2C%20Protocol.
369 Protocol No. 16 to the European Convention on Human Rights, 2013, Article 1(1).
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disproportionate concentration of cases from specific Countries, the right of individual petition, and
the domestic application of the Convention. These challenges were especially relevant to Russia.
The Declaration did not introduce significant changes regarding the execution of the ECtHR’s
decisions, leaving the primary responsibility to the States without altering the oversight role of the
Committee of Ministers®’?. Moreover, the Declaration did not address the national concentration of
caseload: while it proposed measures to enhance the local implementation of the Convention, there
was no expressed intention to tackle the issue of persistent offenders®’!. Despite the availability of
national concentration data and its recognition as a problem, its politically sensitive nature likely
deterred its discussion in Brighton, indicating the depth of this issue.

Another issue arose from the changes to the admissibility criteria, as they could potentially reduce
the workload of the Court while simultaneously posing a threat to the right of individual petition. The
reduction of the application period from six to four months could indeed decrease the number of
applications, but it did not necessarily correspond to an increase in the protection of human rights®’2,
This timeframe appeared to be arbitrarily chosen, and there was no indication that individuals who
failed to file the application within the four-month window had their rights protected or reaftfirmed
through other means®”®. Notably, leading human rights NGOs argued that the six-month period was
essential in many jurisdictions, particularly in cases where there was a documented failure or
significant delay in notifying the applicants of final domestic decisions’’*. Additionally, the
effectiveness of shortening the application timeframe hinged on the expectation of a more robust local
enforcement of the ECHR, an aspect in which the Declaration lacked depth. Indeed, while it reiterated
the subsidiarity principle and promoted the establishment of national human rights commissions, it
made no progress towards a binding obligation to establish a national body overseeing the

implementation of the Convention®”,
4.3. The impact of the Brighton Declaration on Russia
The strategies outlined in the Brighton Declaration and the ensuing protocols did not effectively

address the persistent challenges arising from Russia’s implementation of the ECHR, making their

effects on the State somewhat negligible.

370 Provost, cit supra note 210, 47.
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the Integrity and Authority of  the European Court of  Human Rights,” 2012,
http://www.statewatch.org/media/documents/news/2012/apr/eu-brighton-declaration.pdf.
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Despite being recognized for its extensive record of human rights violations, Russia demonstrated
insufficient adherence to the ECtHR’s judgments. The Ministry of Justice’s office in charge of
implementing the Court’s decisions faced significant limitations in both resources and authority,
significantly hampering its ability to implement structural reforms®’®. While the Declaration
suggested sharing the best practices in the execution of judgments, it did not propose specific
solutions for equipping local entities with the necessary means for an effective implementation®””.
Moreover, the recommendation for parliamentary supervision, despite its positive intent, lacked the
detailed framework necessary to efficiently empower parliaments in this context?’. Indeed, Russia
adopted a “horizontal approach” to human rights protection within the Duma, leading to the absence
of a dedicated committee responsible for human rights or the enforcement of the ECtHR’s
judgments®”. Furthermore, Russian scholars questioned the force of the Court’s precedents, a debate
that was further complicated by the Brighton Declaration®3’. They argued that although the ECtHR
was tasked with ensuring that the Parties fulfilled their obligations, its decision to bind itself to its
own judgments, as suggested by the Declaration®®!, did not necessarily require Russia to adhere to
the decisions made against it*%2,

Acknowledging the limitations and the minimal impact of the Brighton Declaration on Russia,
Professor Laurence R. Helfer presented an ambitious proposal®33. While the Declaration did detail
specific measures to ensure the ECHR’s domestic implementation®®4, these commitments were
expressed in a motivational language, suggesting rather than mandating action®®®, Furthermore, none
of them was included in Protocols Nos 15 and 16. This omission resulted in a structural imbalance,
as the Protocols provided States with the “benefits” of the reform, such as the ability to dismiss an

increased number of applications and a softer review for those evaluated on their merits, without

376 Maria Issaeva, Irina Sergeeva, and Maria Suchkova, cit supra note 267, 74.

377 Brighton Declaration, cit supra note 343, para 29.
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380 Maria Issaeva, Irina Sergeeva, and Maria Suchkova, cit supra note 267, 81-82.

381 Brighton Declaration, cit supra note 343, para 25(c), “[...] [The Conference] welcomes the Court’s long-standing
recognition that it is in the interests of legal certainty, foreseeability and equality before the law that it should not depart
without cogent reason from precedents laid down in previous cases”.

382 Maria Issaeva, Irina Sergeeva, and Maria Suchkova, cit supra note 267, 81-82.

383 Laurence R. Helfer, “The Burdens and Benefits of Brighton ,” ESIL Reflections, 2012, https:/esil-sedi.cu/wp-
content/uploads/2012/06/Helfer-Benefits-and-Burdens-of-Brighton-3June2012-2.pdf.

384 These measures include establishing independent national human rights institutions, authorizing parliaments to review
the compatibility of draft legislation with the Convention, introducing new legal remedies, encouraging courts to take the
Convention and ECtHR case law into account, facilitating litigants’ ability to raise Convention violations, and training
and informing officials at all levels of government about the Convention’s requirements.

385 Brighton Declaration, cit supra note 343, para 7-9. States “should” take these steps, they will “consider” these measures
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subjecting them to the corresponding “burdens” of thoroughly applying the Convention and the
Court’s jurisprudence within the domestic legal frameworks?86.

Professor Helfer, highlighting the inadequacy of these nonbinding measures, proposed the adoption
of a new Protocol containing explicit, obligatory commitments to integrate the Convention and the
ECtHR’s decisions more firmly into national legal orders*®’. Moreover, he suggested that the
adherence to these commitments should be a prerequisite for the application of the more restrictive
admissibility criteria and the more deferential judicial review contemplated by the Declaration®3.
To implement this Protocol, he suggested an opt-in model. This approach would present States Parties
with a “package deal” treaty incorporating both the responsibilities and the advantages outlined in the
Brighton Declaration®®®. States could either accept this package, subjecting themselves to stricter
admissibility rules and a more deferential review, along with a mandatory commitment to integrate
the Convention and ECtHR’s judgments into national legislation, or opt out, maintaining the current
standards but foregoing the Protocol’s domestic implementation obligations**°. This opt-in system
would come with a mechanism to ensure compliance from participating States. Professor Helfer
suggested establishing a procedure for pre-clearance by a CoE body to verify if a State has
implemented necessary measures, or a post-ratification review process®®!. This could involve States
submitting reports to demonstrate compliance or the ECtHR assessing adherence, either

autonomously or upon complaint by a private party or another State*2

. Finally, the Protocol would
incorporate a clause for suspending certain benefits if a Country fails to meet its obligations*3.

Regardless of the design strategy chosen, Professor Helfer’s proposal underscored the importance of
linking the burdens and benefits of the Brighton Declaration within a single legal instrument.
Although the idea presented a promising response to the prevailing difficulties, a closer examination
reveals some limitations. If Russia, which accounted for a substantial part of the Court’s workload,
had decided not to ratify this Protocol, its capacity to reduce complaints from this Nation facing
systemic human rights problems might have been limited. Additionally, had the Protocol’s
enforcement depended on unanimous ratification, Countries less dedicated to enforcing the

Convention, such as Russia, could have weakened its execution or oversight mechanisms, thereby

restricting its potential effectiveness.

386 Helfer, cit supra note 383, 3.
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5. Conclusion

This chapter offered an examination of the complexities surrounding Russia’s involvement in the
ECHR system. It analyzed the viewpoints held by Russia’s judiciary, executive branches, and its
citizens towards the Convention and the Strasbourg Court. Furthermore, it delved into the primary
challenges contributing to the Court’s inefficiencies, emphasizing Russia’s significant role in these
issues due to its high number of applications. The chapter also identified the key drivers of these
applications, highlighting some systemic flaws of the Russian legal system. It then assessed the
effectiveness of the Brighton Declaration, aimed at tackling the Court’s operational challenges, and
examined its specific impact on Russia. In conclusion, it evaluated Professor Helfer’s proposal of
integrating the benefits and burdens of the Brighton Declaration into a single Protocol.

Currently, it is speculative to assess whether a Protocol incorporating the obligations of the Brighton
Declaration would have significantly changed the relationship between Russia and the ECtHR.
However, considering the eventual strain in their relations, it is questionable whether such measures
could have fully addressed the issue. This skepticism is further underscored by Russia’s 2015
legislative move that allowed its Constitutional Court to determine the applicability of the ECtHR’s
rulings domestically, highlighting a sovereignty-centric approach to international legal obligations***,
To conclude, in answering the contentious question of whether Russia can be regarded as European,
it appears that while the State has made progress in aligning with European standards, over time it
has increasingly deviated from this regime. This divergence suggests that Russia’s connection with
Europe may primarily be geographical rather than ideological or legal. The subsequent chapter will

delve further into these observations.

394 European Commission for Democracy Through Law (Venice Commission), “Amendments to the Federal
Constitutional Law on the Constitutional Court of the Russian Federation of 14 December 2015,” Opinion No. 832/2015,
CDL-REF (2016)006 (Strasbourg: Venice Commission, 20 January 2016); Article 1(1) amending Article 3,
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-REF(2016)006-¢.
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Chapter 3. The Russian Constitutional Court and the European Court of Human Rights

The Russian Constitutional Court has long been considered as the most enlightened among Russian
courts. Even before Russia ratified the European Convention on Human Rights in 1998, it frequently
referenced the Convention and the decisions of the European Court of Human Rights. Additionally,
despite the Kremlin’s frustration with certain ECtHR’s rulings against Russia, such as in the llascu
and Others v Moldova and Russia case®”, the RCC did not exhibit any reactionary responses. In
2011, however, the relationship between the Russian Constitutional Court and the Strasbourg Court
deteriorated significantly due to the ECtHR’s contentious ruling in the case of the Russian serviceman
Konstantin Markin°¢. This judgment marked the first instance where the Strasbourg Court effectively
overturned a decision by the Russian Constitutional Court, sparkling widespread criticism from
Russian politicians and legal experts. The situation was further strained by the following ECtHR’s

398 As a result, on

decisions in the cases of Yukos v. Russia®®’, and Anchugov and Gladkov v. Russia
July 14, 2015, the Russian Constitutional Court issued a judgment emphasizing the necessity to
establish a procedure for reviewing ECtHR’s judgments that may conflict with the Russian
Constitution. This development led to an amendment in December 2015 to the Constitutional Court’s
Statute, formally granting it the authority to determine the enforceability of rulings by international
bodies in such conflict cases. Subsequently, in 2016 and 2017, the Court ruled that the ECtHR’s
judgments in the cases of Anchugov and Gladkov and Yukos v. Russia were not enforceable in Russia.
Moreover, in 2020 the Russian Constitution was amended to essentially reassert the practice of the
Constitutional Court, further reinforcing its right to object.

Arguably, the RCC’s 2015 decision had a clear political intent: to affirm Russia’s supremacy over
international judicial bodies amidst heightened tensions between the State and the rest of Europe.
While other Council of Europe Members also hesitated to cede part of their sovereignty, conflicting

with the Strasbourg Court, none of them explicitly denied the res judicata effect of its judgments.

Therefore, by empowering its Constitutional Court to decide on the enforceability of the ECtHR’s

395 European Court of Human Rights, llascu and Others v. Moldova and Russia, no. 48787/99, judgment of 8 July 2004,
accessed 1 May 2024, https://hudoc.echr.coe.int/fre?i=001-61886.

396 European Court of Human Rights, Konstantin Markin v. Russia, no. 30078/06, Grand Chamber judgment of 22 March
2012), accessed 1 May 2024, https://hudoc.echr.coe.int/fre?i=001-109868.

397 Buropean Court of Human Rights, O4AO Neftyanaya Kompaniya YUKOS v. Russia, no. 14902/04, judgment (just
satisfaction) of 31 July 2014, accessed 1 May 2024, https://hudoc.echr.coe.int/fre?i=001-145730.

398 European Court of Human Rights, Anchugov and Gladkov v. Russia, nos. 11157/04 and 15162/05, judgment of 9
December 2013, accessed 1 May 2024, https://hudoc.echr.coe.int/eng?i=001-122260.
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decisions, Russia not only breached its international obligations**® but also contradicted its own
Constitution*?,

This chapter examines the evolution of the Russian Constitutional Court’s stance towards the
authority of the Strasbourg Court, highlighting a shift from initial cooperation to outright defiance. It
begins by outlining the harmonious interactions between the RCC and the ECtHR, then delving into
the three pivotal cases that disrupted this relationship. A chronological analysis follows, starting with
the RCC’s 2015 judgment that envisaged its authority to evaluate the constitutionality of international
decisions, leading up to the December 2015 amendment that officially granted it this power. The
chapter then explores the RCC’s first applications of this new authority in the cases of Anchugov and
Gladkov v. Russia and Yukos v. Russia alongside the constitutional amendments of 2020. Additionally,
it considers the reactions of Russian academics to the RCC-ECtHR collision, assessing both
supportive and critical views. The chapter concludes by evaluating the Council of Europe’s response,
reviewing the effectiveness of existing mechanisms in compelling Russia to enforce the ECtHR’s

judgments, and suggesting a dialogue-based approach as an alternative strategy.

1. The RCC'’s early engagement with the Strasbourg Court

The year 2011 marked a pivotal shift in the relationship between the Russian Constitutional Court
and the European Court of Human Rights. Until then, the two institutions had maintained a strong
cooperative relationship. In particular, the RCC played a crucial role in integrating the European
Convention and the ECtHR’s decisions into Russian law. Valery Zorkin, the Chairman of the
Constitutional Court since 2003, noted that over fifty of its decisions were influenced by the position
of Strasbourg, considerably impacting the Russian legal system*’!. Significantly, in 2007 the RCC
recognized that individuals under the Russian jurisdiction could leverage the ECtHR’s case law in

402

national courts***. It expanded the binding nature of Strasbourg’s jurisprudence beyond the cases

directly involving Russia, establishing that the ECtHR’s judgments, alongside the text of the

399 See, e.g., European Convention on Human Rights, 1950, Article 46(1); Vienna Convention on the Law of Treaties,
1969, Article 27. Article 46 (1) ECHR maintains that “the High Contracting Parties undertake to abide by the final
judgment of the Court in any case to which they are parties”. Furthermore, Article 27 VCLT stipulates that “a party may
not invoke the provisions of its internal law as justification for its failure to perform a treaty”.

400 Constitution of the Russian Federation, 1993, Article 15(4). The clause maintains that “universally recognized
principles and norms of international law as well as international agreements of the Russian Federation should be an
integral part of its legal system. If an international agreement of the Russian Federation establishes rules, which differ
from those stipulated by law, then the rules of the international agreement shall be applied”.

401 William Pomeranz, “Uneasy Partners: Russia and the European Court of Human Rights Uneasy Partners: Russia and
the European Court of Human Rights,” Human Rights Brief , 2012, 20,
https://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?referer=&httpsredir=1 &article=1863 &context=hrbrief.

402 Constitutional Court of the Russian Federation, Resolution of February 5, 2007 No. 2-P “on the Case of Checking the
Constitutionality of Provisions of Articles 16, 20, 112, 336, 376, 377, 380, 381, 382, 383, 387, 388, and 389 of the Civil
Procedure Code of the Russian Federation”, accessed 1 May 2024, https://cis-legislation.com/document.fwx?rgn=16483.
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Convention, were fundamental components of the Russian legal framework?#?®. Additionally, in 2009
the RCC issued a landmark decision against the death penalty, allowed by Article 20(2) of the Russian
Constitution, declaring it unenforceable despite the Country not having ratified Protocol No. 6 ECHR,

which abolished the capital punishment***

. The Constitutional Court also advocated for substantial
reforms in the Russian system of supervisory review (nadzor) and for establishing a more transparent
appellate process*?>. Moreover, in February 2010, it asserted that the Russian parliament must create
a “a mechanism of execution of final judgments of the ECtHR which would allow adequate redress

for violations of rights determined by the ECtHR*%,

2. Catalysts of change: ECtHR’s rulings that redefined the RCC’s stance

Initially the relationship between the Russian Constitutional Court and the Strasbourg Court was
positive, with the ECtHR acting as the initial stimulus and setting precedents for several key rulings
of the RCC. Since 2011, however, it deteriorated significantly, with the RCC adopting a more
confrontational stance. Three ECtHR’s judgments, Markin v. Russia**’, OAO Neftyanaya Kompaniya
Yukos v. Russia*®®, and Anchugov and Gladkov v. Russia*®, sparked considerable legal and political
backlash in Russia, and formed the basis for the Constitutional Court’s change of approach. In
particular, scholars have identified Markin v. Russia as the first judgment that significantly altered the
dynamic between the two courts. This shift was exacerbated by the Yukos v. Russia case, which led a
group of Russian deputies to request the RCC to assess the constitutionality of certain legislative
provisions concerning the implementation of international law in Russia. Subsequently, on July 14,
2015, the Constitutional Court prompted the Russian Parliament to enact legislation that increased its

powers, enabling it to declare the ECtHR’s rulings in Anchugov and Gladkov v. Russia and Yukos v.

403 Anton Burkov, “The Use of European Human Rights Law in Russian Courts,” Cambridge University Press EBooks,
November 16, 2017, 64, https://doi.org/10.1017/9781108235075.005.

404 Library of Congress, “Russia: Death Penalty Ruled Unconstitutional,” Library of Congress, Washington, D.C. 20540
USA, December 1, 2009, https://www.loc.gov/item/global-legal-monitor/2009-12-01/russia-death-penalty-ruled-
unconstitutional/. In paragraph 4.3, the RCC maintained that “The fact that Protocol no 6 is still not ratified in the context
of the existing legal reality does not preclude recognition of its essential element of the legal regulation of the right to life.
In accordance with Article 18 of the Vienna Convention on the Law of Treaties of 23 May 1969, the State is obliged to
refrain from acts which would defeat the object and purpose of a treaty when: (a) It has signed the treaty or has exchanged
instruments constituting the treaty subject to ratification, acceptance or approval, until it shall have made its intention
clear not to become a party to the treaty; or (b) It has expressed its consent to be bound by the treaty, pending the entry
into force of the treaty and provided that such entry into force is not unduly delayed. Thus, the sentence of death should
neither be assigned nor enforced”.

405 William Pomeranz, “Supervisory Review and the Finality of Judgments under Russian Law,” Review of Central and
East European Law 34, no. 1 (2009): 15-36, https://doi.org/10.1163/157303509x406214.
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Russia as conflicting with the Russian Constitution and thus non-enforceable. These three pivotal

ECtHR’s decisions will be further examined in the following subsections.

2.1. Markin v. Russia

In 2005 Konstantin Markin, a radio intelligence operator in the Russian military and a divorced father
of three, requested a three-year parental leave to care for his children, including an infant*!?. Although
this leave was legally available to servicewomen, a Russian military court ruled that servicemen were
only entitled to three months*!!. After exhausting several appeals*!?, the Russian Constitutional Court
also denied his request for extended leave*'3, reasoning that his military service implied the
acceptance of certain civil rights restrictions*!4. Additionally, the court emphasized the special social
role of motherhood as outlined in Article 38(1) of the Russian Constitution*!>, which mandates the
State protection for maternity, childhood, and the family*'®. After the Russian Constitutional Court
dismissed his claim, Markin took his case to the European Court of Human Rights, arguing that Russia
violated Article 14 of the ECHR*!7, which protects against discrimination in the enjoyment of the
Convention’s rights on grounds including sex*'®. The ECtHR also considered Article 8, which defends
the right to private and family life from any public interference*!?, to determine if such a breach had
occurred*?’. In elevating the issue to a matter of civil rights, the Strasbourg Court highlighted the right
to parental leave as a question of gender equality, dismissing the RCC’s special emphasis on
motherhood**!. While it acknowledged the inherent differences between mothers and fathers, the
ECtHR declared that when it came to childcare during parental leave, both genders were “similarly
placed”*?2. Additionally, it refused the Constitutional Court’s argument that granting servicemen

parental leave would adversely affect the military’s operational effectiveness*?3. The Court concluded
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imposing on them special public obligations”.

415 Markin v. Russia, cit supra note 396, para 34.

416 Constitution of the Russian Federation, 1993, Article 38(1).
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that the RCC had not provided adequate justifications for having imposed markedly stricter
restrictions on the family lives of servicemen compared to servicewomen*?4, It therefore urged Russia
to implement both general and specific measures to ensure the rights of the petitioner.

Scholars pointed out that the Strasbourg Court issued far more contentious rulings against Russia than
Markin**>. Nonetheless, it was this case that deepened the divide between the two courts as it marked
the first occasion on which the ECtHR effectively overturned a decision by the Russian Constitutional
Court*?®, This was perceived as a direct challenge to the integrity of Russia’s legal system,
unsurprisingly provoking displeasure from Valery Zorkin.. He promptly responded with a critical

essay titled “The Limits of Compliance”*?’

, where he cautioned against politicizing the ECtHR’s
actions, arguing that the decision was disrespectful to Russia’s legislators and challenged the State’s
national sovereignty*?®. He also objected to the decision on legal grounds, citing Article 15(4) of the
Russian Constitution. He asserted that while this article incorporated international treaties into

Russian law*?°

, it did not elevate them above the Constitution itself**°. Thus, he maintained that the
Russian Constitutional Court’s interpretation of the Constitution could not be overridden by the
ECtHR’s alternative interpretation of the European Convention*}!. Zorkin’s declaration about the
primacy of the Russian Constitution over international law was soon echoed by the former Russian
President Dmitry Medvedev. He emphasized that Russia would have not relinquished any aspect of

its sovereignty that might have allowed an international or foreign court to alter its national

legislation*32,

2.2. Yukos v. Russia

The prolonged dispute between the former shareholders of Yukos oil company and Russia stretched
over a decade before the Strasbourg Court**3. In 2004, Yukos shareholders filed a claim against the

Russian government before the ECtHR, seeking nearly €38 billion in compensation for the actions of
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the Russian authorities that led to the company’s bankruptcy***. After extensive proceedings
regarding the admissibility of the case, which concluded in 2009*°, the ECtHR issued its judgment
on the merits on September 20, 2011436, The Court determined that Russia had violated the right to
a fair trial under Article 6 ECHR by not allowing Yukos adequate time to prepare its case before
national courts**’. Additionally, it identified violations of Article 1 of Protocol No. 1 on property
protection, particularly concerning the failure of Russian tax authorities to achieve a fair balance in
the enforcement proceedings against Yukos due to their inflexible and rapid execution*?8,

The year 2014 marked a pivotal and complex period for Russia’s membership in the Council of
Europe, particularly highlighted by the annexation of Crimea on March 18", This event led the PACE
to adopt Resolution 1990*°, which resulted in the suspension of the Russian delegation’s voting
privileges, its representation in the Bureau of the Assembly, the Presidential Committee, and the
Standing Committee, as well as its participation rights in the election observation missions**°. At the
same time, the European Union imposed sanctions on Russia, that retaliated with its own measures

against Western agricultural imports*!

. In the midst of these geopolitical tensions, the ECtHR
resolved the just satisfaction issue stemming from its 2011 ruling in the Yukos case. The Court decided
on a compensation measure, ordering Russia to pay approximately €1.9 billion in pecuniary damages
to the former shareholders of Yukos**?. This amount was noted as an unprecedented pecuniary

compensation in the context of human rights litigation**3,
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the FEuropean Court of Human Rights” Associazione italiana dei Costituzionalisti, April 6, 2017, 2,
https://www.osservatorioaic.it/images/rivista/pdf/Marchuck-Aksenova%?20Definitivo.pdf.

435 Buropean Court of Human Rights, OAO Neftyanaya Kompaniya Yukos v. Russia, no. 14902/04, judgment of 8 March
2012, para 3, accessed 1 May 2024, https://hudoc.echr.coe.int/eng?i=001-106308.

436 Ibid.

47 Yukos v. Russia, cit supra note 435, dispositif, 2 and 7.

438 Yukos v. Russia, cit supra note 435, para 551.

439 Parliamentary Assembly of the Council of Europe, “Reconsideration on Substantive Grounds of the Previously
Ratified Credentials of the Russian Delegation”, Resolution 1990 (2014), 16th Sess., accessed 1 May 2024,
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2.3. Anchugov and Gladkov v. Russia

The case of Anchugov and Gladkov v. Russia*** centered on Article 32(3) of the Russian Constitution,
which revokes voting rights from “citizens held in places of confinement due to a court sentence”**,
The applicants, both prisoners, claimed that this ban contravened their freedom of expression (Article
10 ECHR)*$, their freedom from discrimination (Article 14 ECHR)**7 and their right to free elections
(Article 3, Protocol No.1 ECHR)*8. The Strasbourg Court concluded that only the right to free
elections was breached, dismissing the other claims as either inadmissible or not meriting separate
examination**’.

This case was relatively straightforward for the Court, as its Grand Chamber had previously decided
in Hirst v. UK (no. 2) that prisoners possess voting rights*°. Despite a lower-level Russian court’s
assertion that the Russian disenfranchisement law adhered to this precedent by emphasizing the
proportionality and reasonableness of the measure, the ECtHR disagreed*!. In its arguments, Russia
maintained that the case was inadmissible due to the nature of its subject matter, asserting that being
the Constitution the supreme legal document in the Country, it should prevail over any other
international law provision*2. Russia, therefore, regarded the constitutional basis of the
disenfranchisement clause as a unique aspect*>?; modifying it, according to Article 135 of the
Constitution, would have required the adoption of a new Constitution***. In response, the ECtHR
ruled that the constitutional foundation of the disenfranchisement clause did not adequately
differentiate the case from Hirst (No. 2)*°. The Court then suggested that Russia could fulfill its
international obligations by initiating some political process or by interpreting the Russian
Constitution in a manner that aligned with the ECHR, thus harmonizing their effects and preventing

any conflicts*®,

444 Anchugov and Gladkov v. Russia, cit supra note 398.
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446 Buropean Convention on Human Rights, 1950, Article, 10.
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O ECtHR, Hirst v. United Kingdom (No. 2), Appl. no. 74025/01, Judgment of 6 October 2005.

B! Anchugov and Gladkov v. Russia, cit supra note 398, para 23.

2 Anchugov and Gladkov v. Russia, cit supra note 398, para 48.

453 As opposed to the UK’s statutory basis to disenfranchise convicts.

454 Constitution of the Russian Federation, 1993, Article 135. According to the article, provisions of Chapters 1 (such as
Article 32), 2 and 9 of the Constitution of the Russian Federation may not be revised by the Federal Assembly. If a
proposal on the review of these provisions is supported by the three fifths of the total number of the members of the
Council of the Federation and the deputies of the State Duma, then according to federal constitutional law a Constitutional
Assembly shall be convened. The latter shall either confirm the invariability of the Constitution or draft a new
Constitution.

45 Anchugov and Gladkov v. Russia, cit supra note 398, para 108.

436 Anchugov and Gladkov v. Russia, cit supra note 398, para 111.

66



3. Russia’s shift towards a sovereignty-centric approach

Following these cases, Russia undertook substantial measures to redefine the relationship between its
Constitutional Court and the European Court of Human Rights. In 2015, after a request from a group
of deputies, the RCC assessed the possibility of not implementing the ECtHR’s decisions. Five
months later, the Law on the Constitutional Court was amended, empowering the Court to determine
the enforceability of decisions from international human rights bodies within Russian territory. The

subsequent sections will explore these developments further.

3.1. The RCC’s judgment No. 21- P/2015

In 2015, a group of 93 State Duma members submitted a request to the Constitutional Court to
evaluate the constitutionality of the 1998 Russian Federal law on Russia’s ratification of the ECHR

and its Protocols*’

. This request led to the pivotal ruling No. 21-P/2015, where the Constitutional
Court examined the constitutionality of several national legal provisions related to international
treaties and procedures*®. While the request to declare the laws unconstitutional was denied, the RCC
affirmed the possibility of not enforcing decisions of the Strasbourg Court that conflicted with the
Russian Constitution**?. In particular, it considered the ECtHR’s decision in Anchugov and Gladkov
v. Russia as unconstitutional. This judgment was identified by Lauri Mélksoo as a “landmark”
decision, since it opened a new chapter in the discourse around international human rights law and
constitutionalism in Russia*®’. In fact, as observed by the European Commission for Democracy

through Law (the Venice Commission), nearly all provisions of the subsequent December 2015 law

directly stemmed from this judgment*®!,
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https://rg.ru/documents/2015/07/27/ks-dok.html.

460 Milksoo, cit supra note 441, 384.

461 European Commission for Democracy through Law (Venice Commission), “Final Opinion on the Amendments to the
Federal Constitutional Law on the Constitutional Court of the Russian Federation”, Opinion no. 832/2015, CDL-
AD(2016)016, adopted at the 107th Plenary Session, Venice, 10-11 June 2016, para 59, accessed 1 May 2024,
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2016)016-¢.
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In its decision, the Constitutional Court used both international and comparative law arguments. The
most controversial aspect was its interpretation of the 1969 Vienna Convention on the Law of Treaties
(VCLT), specifically used to address conflicts between the Constitution and treaty norms based on
the interpretation of the European Convention#¢2, Initially citing the principle of pacta sunt servanda
enshrined in Article 26 ECHR, which mandates that treaties must be executed in good faith*®?, the
Court then referenced Article 31(1) VCLT, which calls for treaties to be interpreted genuinely in line
with their literal meaning and purpose***. According to the RCC, had the Strasbourg Court adhered
to these principles, it would not have interpreted the ECHR in ways that contradicted the Russian
Constitution*®®, Therefore, the Constitutional Court affirmed its right to disregard an ECtHR’s
decision if it attributed to any provision of the ECHR a meaning that deviated from its original intent,
opposing the Convention’s purpose and object, or contradicted jus cogens norms*¢. In this context,
the principles of sovereignty and non-interference in domestic affairs were recognized as jus cogens
norms; breaches of these could authorize diverging from the established treaty obligations and justify
non-compliance*®”,

Furthermore, the RCC referred to Article 46(1) VCLT, which permits invoking internal law as a

468

narrow basis to invalidate consent to a treaty, but only under strict conditions*®. It stipulates that such

basis is limited to a “manifest*¢?

violation of a “rule of its internal law of fundamental importance”
concerning treaty-making competence*’?. The Court linked this provision to its previous argument,
asserting that it was “undoubtedly manifest” that Russia never intended to consent to “unconditional
compliance with decisions from an international body based on interpretations of the treaty that
contradict the Russian Constitution” %!, Since this incompatibility emerges on a case-by-case basis,
the Constitutional Court indicated that the issue was not about the overall validity or invalidity of the

international treaty for Russia but rather about the impossibility of enforcing a norm under an

interpretation imposed by an international body when reviewing a specific case*’2.

462 Resolution of the Russian Constitutional Court No. 21-P of July 14, 2015, cit supra note 459, para 3.
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dynamics of the societies it governs. This principle is well-established and has a lengthy historical background. See, e.g.,
European Court of Human Rights, Tyrer v. United Kingdom, Appl. no. 5856/72, Judgment of 25 April 1978, para. 31,
Accessed 1 May 2024, https://hudoc.echr.coe.int/eng?i=001-57587.
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international law.
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In supporting its argument, the Constitutional Court also referenced judicial practices from Germany,
Austria, Italy, and the United Kingdom, where ECtHR’s rulings were viewed as inconsistent with the
national constitutional frameworks*’3. Specifically, the RCC highlighted Germany’s approach in the
Gorgiilii case as particularly illustrative, as it established the “principle of priority” of the German
Basic Law over the ECHR as interpreted by the Strasbourg Court*’. Moreover, the RCC cited two
opinions from the Italian Constitutional Court. Notably, it mentioned the case of Maggio and Others
v. Italy, which addressed the application of a pension benefits law affecting Italians working in
Switzerland*?. In its decision, the ECtHR had identified a violation of the right to a fair trial based
on the timing and manner of the Italian Parliament’s amendments to the pension law, though it did
not find a violation of substantive property rights. The Italian CC’s decision referenced by the RCC
examined the constitutionality of the Italian property law itself*’®, both under Italian constitutional
principles and ECHR principles integrated into Italian constitutional law. The Court dismissed the
claim and upheld the pension law*’’, an action interpreted by the RCC as indicating a disagreement
with the ECtHR’s conclusions, thus suggesting a conflict with Italian constitutional law. However,
the RCC’s interpretation of the case is misleading: the ECtHR focused on the procedural aspects of
the law’s timing and retroactive application during ongoing litigation, rather than on the law’s
substance*’8. It ruled that altering the law during active court cases violated the right to a fair trial,
dismissing any claims related to the pension calculations under the new law*’®. The Italian Court
acknowledged the procedural violation noted in the ECtHR’s judgment, leaving no substantive
conflict between the decisions*®.

Alongside this, the RCC referenced the well-known Hirst (No. 2) case, noting that the UK Supreme
Court found the conclusions and interpretations made by the ECtHR on prisoner voting rights
inadmissible within the UK legal framework*¥!. According to the RCC, the UK Supreme Court
reasoned that the ECtHR’s judgments did not demand unconditional compliance; typically, they

should only be “considered” and followed if they did not conflict with “fundamental substantive and

473 Resolution of the Russian Constitutional Court No. 21-P of July 14, 2015, cit supra note 459, para 4.
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475 European Court of Human Rights, Maggio and Others v. Italy, nos. 46286/09, 52851/08, 53727/08, 54486/08, and
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procedural norms of national law™*2, Once again, however, the RCC’s summary of the case was
partial and, consequently, inaccurate. It is true that the UK government’s delay in addressing the Hirst
(No. 2) decision caused significant concern. As the RCC observed, Lord Mance, representing the UK
Supreme Court, recognized the limited mandate the Parliament provided under the Human Rights Act
for courts to “consider” the ECtHR’s jurisprudence*®®. Yet, Lord Mance also affirmed that the
Supreme Court should adhere to Strasbourg’s case law; a detail the RCC neglected to mention*3*. The
RCC’s assessment overlooked a significant distinction between its approach and the UK Supreme
Court’s: Lord Mance discussed the exceptional circumstances under which it might be necessary to
diverge from the ECtHR’s precedents in theoretical terms. He framed such divergence as part of a
“meaningful dialogue between United Kingdom Courts and Strasbourg”, emphasizing judicial
deference to the Parliament as the elected legislature to complete its evaluation*®>. In contrast, the
RCC’s judgment*® did not foster inter-court dialogue or legislative deference but was based on
establishing independence rather than maintaining a subordinate relationship with Strasbourg.

The RCC’s judgment No. 21-P/2015 sparked significant academic debate, primarily for its
“instrumental” use of international and comparative law in vague and imprecise manners. While the
Constitutional Court sought to legally justify its stance using Articles 23, 31, and 46 of the VCLT, the
interpretation of the Vienna Convention was distinctly erroneous, making the entire international law
argument flawed*®’. Specifically, the Court’s interpretation of jus cogens was criticized as it
mistakenly portrayed it as permitting unrestrained State sovereignty, whereas it actually imposes
restrictions, particularly concerning human rights protection*®®. Moreover, the RCC failed to
acknowledge that the Strasbourg Court holds the legal authority to interpret the European Convention,
and State Parties are obligated to execute its judgments**®. As a Member of the Council of Europe
and a signatory to the ECHR, Russia was obliged to meet the human rights responsibilities derived
from the ECtHR’s judgments. Importantly, Article 27 of the Vienna Convention aims to prevent any

justification by national courts for the State’s non-compliance with its treaty obligations; the Russian
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Constitutional Court was not exempt from this principle. Hence, the Russian stance toward
Strasbourg’s judgments exemplified an “application of international law a la carte™°.

Additionally, the RCC strived to align its ruling with established practices from “old Europe’s”
constitutional courts*!, for instance referencing the German Gorgiilii case. However, according to
the Venice Commission, the Russian RCC’s summary did not accurately reflect the German
Constitutional Court’s approach, which did not establish a procedure to review the constitutionality
of the ECtHR’s judgments**>. The Venice Commission also noted that Germany has consistently
implemented decisions by the Strasbourg Court through its institutions, unlike Russia*?.
Furthermore, the situation between Russia and the UK differed significantly, despite the RCC drawing
parallels with the UK’s stance on prisoner voting rights. The UK’s position regarding Hirst v. UK
(No. 2) remained largely political, with no legal acts or mechanisms established to solidify the
defiance of the ECtHR’s judgments. In contrast, the RCC developed a comprehensive constitutional
doctrine to reject Strasbourg’s decisions it deemed incompatible with the Constitution. The issue of

prisoners’ voting rights merely served as a pretext for Russian authorities to use the new law

empowering the Constitutional Court to oversee the ECtHR’s judgments more broadly.

3.2. The Federal Constitutional Law no. 7-FKZ

On December 14™ 2015, the Federal Constitutional Law no. 7-FKZ amended the Statute of the
Constitutional Court of the Russian Federation, specifically enhancing its jurisdiction and authority.
The law introduced a new category of civil action that the RCC could hear. According to Article 3.2,
the Court:

[S]hall upon requests by federal executive body competent to operate in the field of protecting
Russia’s sovereign interests within the procedure of considering complaints filed against the
Russian Federation, which is carried out by the interstate human rights protection institution
according to an international covenant to which Russia is a party, resolve the issue of

feasibility of the enforcement of the interstate human rights protection institution’s decision***,
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832/2015, CDL(2016)008, 26 February 2016, para 88, accessed 1 May 2024,
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL(2016)008-¢.
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Article 104.4 specifies that the RCC can only conclude either conformity or non-conformity with the
Russian Constitution regarding an international body’s decision*”; a finding of non-conformity
prohibits any enforcement action within Russia based on that decision**S. Thus, such a ruling
conclusively ends any discussion on implementing the international decision, not opening a debate

497 Furthermore, the amended

on how to align with it or amend the domestic law for compliance
Article 47.1 allows decisions to be made without a public hearing**®. Alongside this, Article 105 has
been revised to stipulate that only the President or the Government may request the Constitutional
Court to clarify constitutional provisions when “discovered contradictions” arise between the
Constitution and the international treaty’s interpretation given by the interstate body*””. Thus, such
apparent contradictions are identified by government officials in a process that is not adversarial or
public.

Even before the draft law was signed by President Vladimir Putin, it garnered the attention of the
Parliamentary Assembly of the Council of Europe. Consequently, the PACE’s Legal Affairs
Committee decided to request an opinion from the Venice Commission®?’. The Commission strongly
criticized the law, particularly from an international perspective, noting that Articles 104.4 and 106
contradicted Russia’s obligations under the Vienna Convention on the Law of Treaties and Article 46
of the ECHR>"!, It described these articles as too extreme, offering a stark choice between non-
compliance with the ECtHR’s judgments or denial of any conflict with the Russian Constitution®’2,
This “black or white alternative” was not sustainable under international law and explicitly violated
Article 27 of the Vienna Convention®?. Therefore, the Venice Commission asserted that no national
legal argument, including those based on constitutional law, could legitimize actions or omissions

504. It

that contravene international law specifically highlighted three pertinent provisions of the

ECHR: Article 1, which commits Member States to ensure the rights and freedoms outlined in the
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Convention to everyone within their jurisdiction®®’; Article 32, which establishes the ECtHR’s
authority to interpret and apply the Convention and its Protocols>%%; Article 46, which mandates that

507

Parties comply with the ECtHR’s final judgments in any cases involving them>"’. The Commission

emphasized that by ratifying the ECHR, Russia had recognized the ECtHR’s authority not only to

apply but also to interpret the Convention®®

. This authority applies to the specific factual and legal
circumstances of each case at the time it is decided>®. This countered Russia’s stance that the ECtHR
should not extend the ECHR’s obligations beyond what Russia considered acceptable upon
agreement®!?, Therefore, the Commission argued that if the RCC had found implementing an
ECtHR’s judgment to contravene the Russian Constitution, the only way for Russia to comply with

its international obligations would have been to amend its Constitution’!!.

4. Exercising the right to object

Russia’s new law was applied shortly after its introduction. Already over six months before its official
enactment, Russia informed the ECtHR’s Department for the Execution of Judgments that it could
not yet provide details on actions to comply with two judgments®'?: Anchugov and Gladkov v. Russia
and Yukos v. Russia. These cases were specifically selected from the 1,549 then-pending cases
monitored by the Committee of Ministers®!®. Anchugov and Gladkov was chosen because it reflected
a case where the United Kingdom similarly challenged Strasbourg, thereby aligning Russia with
another resisting Member. Yukos was highly politically sensitive, as the ECtHR had required the State
to pay €1.8 billion. Moreover, in 2020, amendments were made to the Russian Constitution to
reinforce the established procedures of the Constitutional Court, thus elevating its right to object to a

constitutional level.
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4.1. The RCC’s judgment No. 12-P/2016

On February 2™, 2016, the Russian Ministry of Justice appealed the ECtHR’s judgment in Anchugov
and Gladkov v. Russia to the Russian Constitutional Court, requesting a determination on whether the
judgment could be enforced under the Russian Constitution. Jeffrey Kahn noted that this appeal was
particularly noteworthy because the ECtHR’s judgment was unanimous, including the agreement
from the Russian judge that Russia had violated the ECHR3!, Thus, by contesting this decision,
Russia was challenging Strasbourg on the basis of principle rather than self-interest>!®. Additionally,
like Markin v. Russia, this case concerned a constitutional provision, directly challenging the authority
of the RCC.

On April 19™, 2016, the Russian Constitutional Court delivered its judgment, ruling that
implementing the ECtHR’s Anchugov and Gladkov decision was impossible as it conflicted with the
Russian Constitution®!®, In particular, it disputed the ECtHR’s assertion that Russia’s
disenfranchisement of convicted prisoners was implemented automatically and indiscriminately,
neglecting the length of sentences or the severity and nature of the crimes, and lacked a judicial
decision that assessed the necessity of disenfranchisement based on individual case circumstances®!”.
To support its disagreement, the Court also cited official statistics>'®. Thus, the RCC argued that its
interpretation of Article 32, alongside the established judicial practices, did not conflict with Article
3 of Protocol No. 1 ECHR>".

The Constitutional Court underscored that the integration of the European Convention with the
Russian constitutional order could not occur under conditions of subordination3?. It expressed a
willingness to seek a lawful compromise to preserve this system, provided it adhered to the
Constitution®?!. Moreover, it emphasized that Russia’s acceptance of the ECtHR’s interpretative
authority was conditional upon the terms under which it signed and ratified the Convention®?2,
Although Russia had granted the European Court the authority to determine violations of the ECHR,
it was a restricted agreement, based on the principle that Russia could not enter into international

treaties that conflicted with its Constitution>?}. Therefore, judgments of the Strasbourg Court had to
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be executed under “the principle of supremacy and supreme legal force” of the Russian Constitution
within Russia’s legal system, “international-law acts being an integral part of it”>24,

In its conclusion, the Court determined that executing the ECtHR’s judgment was unfeasible. It
declared that the execution was only possible insofar it meant ensuring justice, proportionality and a
differentiation of application of the restriction of electoral rights, “as this was already the case under

»525 The Constitutional Court framed its stance as a constructive

the current criminal system
contribution to the ECtHR, asserting that its right to object served to enrich the evolving practices of
the European Court in the area of voting rights protection>?S. It emphasized that its decisions aimed

to reflect the consensus formed among the States parties to the Convention?’.

4.2. The RCC’s judgment No. 1-P/2017

In 2017, the Russian Ministry of Justice requested the Constitutional Court to review the ECtHR’s
2014 judgment regarding just satisfaction in the Yukos v. Russia case, citing uncertainties about
whether enforcing the decision would contravene the Russian Constitution. The Constitutional Court
ruled that Russia could not use State funds to pay the compensation ordered by the ECtHR>?8,

In its decision, the Constitutional Court closely followed the legal reasoning previously established
in its judgments No 21- P/2015°% and No. 12-P/2016>°, reaffirming the superiority of the Russian
law over the ECHR>3! and directly challenging the interpretative role of the ECtHR32, This position
sharply contrasted with the stance the Russian Supreme Court took in 2003 when it declared that
decisions by the ECtHR “are binding for all organs of State power of the Russian Federation,
including in that number the courts™3?. Conversely, the RCC declared its right to deviate from the
ECHR’s obligations in certain “exceptional cases”, such as Yukos v. Russia. The Court argued that it

was impossible to enforce the judgment, claiming that Yukos’s operations in the Country “had a law-

524 RCC’s judgment of 19 April 2016 No. 12-I1/2016, cit supra note 516, 18, s.4.2.
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528 Secretariat of the Committee of Ministers of the Council of Europe, “Communication from the Authorities in the Case
of OAO Neftyanaya Kompaniya Yukos v. Russian Federation,” DH-DD(2017)207, 22 February 2017, accessed 1 May
2024, https://rm.coe.int/16806f5{t4.

529 Resolution of the Russian Constitutional Court No. 21-P of July 14, 2015, cit supra note 459.

530 RCC’s judgment of 19 April 2016 No. 12-I1/2016, cit supra note 516.

531 To support its stance regarding the supremacy of the Russian Constitution over the ECHR in cases of conflict between
the two legal instruments, the RCC employed the same interpretation of Articles 31(1) and 46(1) of the VCLT, as
previously outlined.

532 As in its 2016 ruling, the RCC asserted that Russia’s ratification of the ECHR in 1998 was predicated on the belief
that its provisions aligned with the Country’s constitutional framework. Hence, any subsequent interpretation of the
ECHR by the ECtHR that diverged from this understanding exceeded the obligations Russia had initially agreed to uphold.
533 Kahn, cit supra note 427, 955.
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ruining effect, hindering stabilization of constitutional law regime and public legal order”>**. Hence,
it stated that “the payment of such a huge monetary sum [...] in itself contradicts constitutional

principles of equality and justice in tax relations”3°,

4.3. The 2020 amendments to the Russian Constitution

On July 1%, 2020, an “all-Russian vote” (obwepoccuiickoe 2onocoéanue)>*® took place in Russia on
the constitutional amendments proposed by President Vladimir Putin during his January address to
the Federal Assembly. According to official figures, 67.97% of the electorate participated in the vote,
with 77.92% in favor of the amendments and 21.2% opposed>’. The revisions included key
modifications to Articles 79 and 125, which are particularly relevant to the present analysis>®,

Notably, the amended Article 79 specifies that:

The Russian Federation in conformity with relevant treaties may participate in international
associations and delegate to them part of its powers, if this does not limit the rights and freedoms
of the individual and the citizen or contradict the fundamentals of the constitutional system of the
Russian Federation. Decisions of interstate bodies, adopted on the basis of provisions of
international treaties of the Russian Federation, where construed in a manner contrary to the
Constitution of the Russian Federation, shall not be subject to enforcement in the Russian

Federation’3°.

This updated provision is an important clarification of Article 15(4), which integrates international

law into the Russian legal framework. Article 15(4) states that “if an international treaty or agreement

534 RCC’s judgment of 19 January 2017 No. 1- I1 /2017, cit supra note 528, 14.

535 RCC’s judgment of 19 January 2017 No. 1- I1/2017, cit supra note 528, 15.

536 Johannes Socher, “Farewell to the European Constitutional Tradition,” Verfassungsblog, July 2, 2020,
https://verfassungsblog.de/farewell-to-the-european-constitutional-tradition/. The “all-Russian vote” is best described as
a quasi-referendum.

337 Lauri Milksoo, “International Law and the 2020 Amendments to the Russian Constitution,” American Journal of
International Law 115, no. 1 (January 1, 2021), 78, https://doi.org/10.1017/ajil.2020.87.

538 Paul Kalinichenko and Dimitry Vladimirovich Kochenov, “Amendments to the 1993 Constitution of the Russian
Federation Concerning International Law (2020),” International Legal Materials 60, no. 2 (March 18, 2021): 34146,
https://doi.org/10.1017/ilm.2021.10. Additionally, other modified provisions included: Article 67bis, which affirms
Russia’s status as the legal successor of the Soviet Union; Article 69(1), which maintains the protection of the rights of
indigenous and extinct peoples under universally recognized principles of international law and Russia’s international
commitments; Article 79bis, which strengthens the principles of peaceful coexistence and non-interference within the
Russian legal framework; Article 67(2bis), which formalizes the three methods for altering Russian state borders,
delimitation, demarcation, and re-demarcation, as previously governed by federal law; and Article 69(3), which mandates
the state to safeguard the interests of “compatriots” abroad, raising this duty from a federal law to a constitutional
obligation.
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of the Russian Federation established other rules than those envisaged by law, the rules of the
international agreement shall be applied*°. Within this framework, the revised Article 79 draws a
distinct line between the Constitution and other national laws in Russia: when conflicts arise,
international treaties still supersede Russian laws that are subordinate to the Constitution. However,
the Constitution itself is affirmed as supreme over the norms contained in international treaties as
interpreted by international bodies®*!. This advancement builds directly on the 2015 Federal
Constitutional Law no. 7-FKZ, and its elevation to the constitutional level further solidifies this legal
concept, allowing for its more assertive application. In particular, Lauri Mélksoo pointed out that the
amendment broadened the authority of the Constitutional Court by establishing the amended
Constitution as the benchmark against which the compatibility of ECtHR’s judgments could be
assessed>*?.

Another revised provision that extends the approach of Article 79 is Article 125(5.1 6), which
delineates the powers of the Constitutional Court. Under this clause, the RCC is tasked with deciding
on the enforcement of decisions from interstate treaty bodies that may conflict with the Russian
Constitution. Additionally, it addresses “the possibility of implementing decisions of a foreign or
international court, foreign or international arbitration court, putting obligations on the Russian
Federation, in case such a decision contradicts with the foundations of public legal order of the
Russian Federation™ %, This article opens up a broader scope for non-implementation of decisions
based on international legal obligations, as the requisite contradiction may extend beyond the
Constitution to the “foundations of public legal order”.

As it had previously done with the 2015 Federal Constitutional Law no. 7-FKZ, the Venice
Commission expressed strong disapproval of this development. In an Opinion released on June 18,
2020, the Commission stated that the RCC’s authority to definitively declare a decision non-
executable was at odds with Russia’s obligations under the ECHR>**. It also expressed its alarm at

the “constitutional entrenchment of such a power’™>*.

540 Constitution of the Russian Federation, 1993, Article 15(4).

341 Constitution of the Russian Federation, 1993, Article 79.

542 Lauri Milksoo, cit supra note 537, 87. For intance, the amended Article 72 .1 defines marriage explicitly as a union
between a man and a woman. This addition is significant given that the ECtHR has repeatedly found Russia in violation
of LGBTQ rights. Russia’s definitive position was that, should the Strasbourg Court rule that States are obligated to
recognize same-sex marriages, Russia would not adhere to such a decision, as per Article 79 in conjunction to Article 72.
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replacing the 123rd plenary session, CDL-AD(2020)009-¢, https://www.venice.coe.int/webforms/documents/?pdf=CDL-

AD(2020)009-¢.
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5. Academic perspectives on the RCC-ECtHR collision

The relation between Russia and the European Court of Human Rights has always been a focal point
of discussion among academic scholars, legal experts and media. Initially, there was a significant
optimism about Russia embracing European human rights standards, often referred to as the
“Strasbourg effect”*6. However, by 2014, amidst escalating tensions between Russia and other
European Countries, sentiments shifted from optimism to strong condemnation of Russia’s actions.
Predictably, as a result of Russia’s 2015 legal maneuver, the criticism from European observers
intensified. In a 2016 analysis of the RCC’s judgment No 21-P/2015, Lauri Mélskoo pointed out that
the non-enforcement of ECtHR’s judgments by any CoE’s Member State signified a breach of
international legal obligations, regardless of the constitutional perspective of any national
constitutional court’*’. Furthermore, Human Rights Watch criticized the RCC’s expanded powers,
arguing that they severely undermined the European human rights system in Russia, effectively
eliminating a critical recourse for victims of abuse>*%.

In this context, it is crucial to delve deeper into the response of Russian academics to the sovereignty-
centric approach taken by the RCC. Indeed, despite the fact that the Federal Constitutional Law no.
7-FKZ and its subsequent enactments clearly violated Russia’s international obligations, several
scholars supported these changes. In analyzing the collision between the RCC and the Strasbourg
Court, numerous Russian researchers advocated for moving beyond the “emotional” and often
overstated perceptions of this conflict>*. For instance, Paul Kalinichenko, a law professor at the
Diplomatic Academy of the Russian Ministry of Foreign Affairs, commented that such conflicts,
while serious, were exceptions>*°. He maintained that the RCC’s approach was balanced and justified,
emphasizing its role as the protector of the Russian Constitution®*!. Kalinichenko also claimed that it
was unrealistic to expect Russia’s consistent non-compliance with Strasbourg, as checking the
constitutionality of all the ECtHR’s decisions was impractical. Therefore, realistically, only a few

decisions would have undergone this scrutiny>>2. Concurrently, some other scholars even ignored the

546 Galina A. Nelaeva, Elena A. Khabarova, and Natalia V. Sidorova, “Russia’s Relations with the European Court of
Human Rights in the Aftermath of the Markin Decision: Debating the ‘Backlash,”” Human Rights Review, November 30,
2019, 106, https://doi.org/10.1007/s12142-019-00577-7. The “Strasbourg effect” is defined as the expectation that by
joining the Council of Europe, Russia would have eventually accepted European human rights standards.
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Watch , April 19, 2016, https://www.hrw.org/news/2016/04/19/russia-constitutional-court-backs-selective-justice.

549 Galina A. Nelaeva et al., cit supra note 546.
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notion of conflict altogether. Notably, Ivan Kleimenov, a professor at the Russian National Research
University Higher School of Economics, stated that the RCC’s decision No. 12-P/2016 on the
enforceability of Anchugov and Gladkov v. Russia should not be seen as failing to honor international
commitments or as an attempt to provoke a confrontation with the ECtHR3,

While some shared consensual views about the RCC’s change of approach, many scholars opposed

the idea of Russia refusing to implement the ECtHR’s decisions®>*

. Experts advocated for the
necessity of finding methods to enforce these judgments through constitutional interpretation, by
amending acts found incompatible with the European Convention, or by revising existing
regulations®>, Therefore, overall, the influence of Strasbourg on the Russian legal framework was
viewed positively by the majority of Russian scholars. For instance, Oksana Makarova, a research
fellow at the Institute of Legislation and Comparative Law, posited that the European fair trial
standards were crucial for the evolution of Russian criminal justice legislation and stressed the
importance of further integrating these principles>*¢. Academics also highlighted the importance of
the pilot judgment procedure, as it impacted a significant number of individuals, prompting the State

to address systemic human rights issues’

. Generally, the ECtHR’s decisions were recognized for
driving domestic legal reforms and facilitating a quicker response to specific legal challenges than
what could be achieved through the domestic law-making process alone3%,

It is noteworthy that no Russian scholar supported the idea of Russia withdrawing from the Council
of Europe. Those who were favorable to the Strasbourg Court considered withdrawal as harmful to
the rights of Russian citizens, while critics of the ECHR system viewed it as harmful to Russia’s
international reputation®®. Many commentators stressed the need of establishing a robust dialogue,

which could potentially resolve future conflicts between the Russian law and the ECtHR’s rulings>®,
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6. Strategies and responses to the Russian defiance

While Russia’s non-compliance with the European Convention was not unprecedented, its 2015 legal
maneuver against the ECtHR marked a significant escalation, posing a serious challenge to the ECHR
system. This move threatened not only Russia’s future adherence to the Court’s decisions but also
raised concerns about the compliance of other Member States, some of which had already expressed
objections to the Court’s rulings®¢!. Therefore, Russia’s new stance necessitated the Council of Europe
to devise strategies to effectively enforce the Strasbourg’s decisions, balancing political pressures
through other Member States®®? and reformulations of the ECtHR’s judgments®®®. These strategies,
however, required careful management: on the one hand, excessive political pressure could have
potentially pushed Russia further from European integration, possibly leading to its withdrawal; on
the other one, rephrasing the ECtHR’s decisions to avoid conflicts with the Russian Constitution could
have undermined the Court’s authority, essentially transferring the judicial supremacy to the Russian
Constitutional Court>%4,

The Council responded to Russia’s maneuvers by leveraging all the available mechanisms, including
the Parliamentary Assembly, the Venice Commission, the Committee of Ministers, the Steering
Committee for Human Rights (CDDH), and the pilot judgment procedure. The PACE closely
monitored Russia’s adherence to the ECHR through legal reforms since 1998°%. Notably, it
suspended Russia’s voting rights in 2000 due to the Chechen conflict>®® and again post-Crimea

567

annexation’®’. Likewise, the Venice Commission reacted strongly to the 2015 amendments to the

RCC’s law and the 2020 constitutional amendments, condemning these changes and suggesting that
the only resolution to the alleged conflicts between ECtHR’s decisions and the Russian Constitution

568

would be to amend the latter’®®. However, other CoE’s mechanisms did not demonstrate similar

effectiveness. Following the 2015 amendment to the RCC’s law, the CDDH prepared a report on the
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long-term future of the ECHR system>®. This document highlighted significant challenges such as
the national implementation of the Convention, the authority of the ECtHR, and the execution and
supervision of its judgments®’?. It emphasized that the ECtHR should act within the framework of
international law as established by the 1969 VCLT>"!, underlining that the Strasbourg Court had the
ultimate authority to interpret and apply the ECHR>’2. The report stressed the ECtHR’s role in
defining “autonomous concepts™ in the Convention, independent from national law interpretations®’?.
However, it presupposed a level of cooperation from Member States, including their judicial,
legislative, and civil sectors®’#, which was overly optimistic in Russia’s case due to its increasing
hostility towards the ECtHR across all government branches and the weakened status of its civil
society and human rights organizations’>.

Another mechanism that showed ineffectiveness in Russia was the pilot judgment procedure’’¢, as
the ECtHR’s judgments that conflicted with the Russian Constitution were deemed domestically
unenforceable. This prompted scholars to propose reforming the mechanism to better address the
challenges posed by Russia’s change of approach®””.

Given the shortcomings of numerous CoE’s strategies in addressing Russia’s non-compliance with
Strasbourg, several scholars proposed a dialogue-based approach, emphasizing two key aspects:
dialogue with Russia and dialogue with other Member States. First of all, this strategy encouraged
developing inter-judicial dialogue through trans-judicial networks between the Russian
Constitutional Court and Strasbourg, aiming to prevent the issue of “parallel monologues™’8. The
idea was to craft mechanisms that allowed adherence to the ECtHR’s decisions without deeply
intruding upon the Russian legal system in cases of conflicts’”. Proposals included enhancing

cooperation between the RCC and the ECtHR before the solution of the Grand Chamber was reached,
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as well as improving communications between the Russian representatives and the Committee of
Ministers during the enforcement process®®’. The dialogue-based strategy also aimed at securing
cooperation and support from other Member States in order to prevent further defiance in executing
judgments. Indeed, Russia referred to the actions of other Members as a justification for the RCC’s
stance, arguing that it was simply following the examples set by States like Italy, Germany, and the
UK. In light of this, scholars claimed that to maintain the effectiveness of the ECHR system, all State
Parties must uphold human rights, international law, the values and principles of the ECHR, and,
crucially, support the authority of the ECtHR. Without this collective support, there was a significant
risk that the ECtHR could not effectively influence States’ behavior®8!.

7. Conclusion

This chapter examined the transformation in the stance of the Russian Constitutional Court toward
the European Court of Human Rights from an initially supportive position to a rejection of its
authority. It began by reviewing the early, positive interactions between the two Courts. The analysis
then shifted to the three pivotal cases that significantly strained this relationship. Subsequently, it
detailed the RCC’s change of approach, starting with its July 2015 judgment envisioning its power to
decide on the constitutionality of international rulings, followed by the December 2015 amendment
that formally instituted this competence. It additionally explored the application of this new authority
by the RCC in its decisions concerning the ECtHR’s judgments in Anchugov and Gladkov v. Russia
and Yukos v. Russia, and it reviewed the 2020 constitutional amendments that further strengthened
this power. The chapter also evaluated the response of Russian scholars to these developments, noting
both support and opposition. Finally, it assessed the Council of Europe’s reaction to these events,
highlighting the inefficacy of existing mechanisms to compel Russia’s adherence to the ECtHR’s
decisions, and proposed a dialogue-based strategy as a more effective alternative.

Member States of the Council of Europe generally view the alignment of their national laws with
international obligations as both feasible and advantageous. Conversely, Russia challenged this
perspective by asserting that its judicial system risked subordination to Strasbourg, a stance deeply at
odds with the Council’s principles. In fact, former Strasbourg Court President Guido Raimondi
warned that refusal to implement the ECtHR’s judgments could lead to expulsion from the Council>®2,
This is not surprising, as disregarding the ECtHR’s authority would make the legal commitments of

Member States fragile and easily overlooked. Currently, it is clear that a robust dialogue with Russia
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was not ultimately established; it may have been too late, and the relationship between Russia and
the ECHR system was perhaps too strained to maintain. More plausibly, Russia had already chosen
to retreat from the process of international integration that Gorbachev had initiated in the 1990s. After
2017, the trend of non-compliance with Strasbourg and the failure to implement the ECHR
domestically persisted, culminating in the 2022 invasion of Ukraine. While the majority of Russian
scholars cautioned against withdrawing from the Council of Europe, they did not foresee that by
persisting in its actions, Russia was severing ties in ways that became untenable within the ECHR
framework. In conclusion, even though Russia was expelled from the Council of Europe for its
invasion of Ukraine, which starkly contravened the Council’s core values, the right of object granted
to the Constitutional Court in 2015 was already indicative of a looming separation. This competence
had begun to undermine one of the fundamental principles of the European Convention on Human

Rights: the recognized authority of the European Court of Human Rights.
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Chapter 4. Russia’s departure from the Council of Europe

On February 24, 2022, Russia launched a massive invasion of Ukraine, marking the most significant
attack on a European Nation since World War II. This conflict resulted in hundreds of thousands of
military casualties and tens of thousands of civilian deaths in Ukraine®®®. Amid the flood of alarming
reports about war crimes perpetrated by Russian forces against Ukrainian civilians, the Council of
Europe took decisive action. On March 15", the Parliamentary Assembly unanimously passed an
Opinion stating that the Russian Federation should no longer be considered a Member of the
Organization, recommending that the Committee of Ministers initiate the expulsion process as
outlined in Article 8 of the CoE’s Statute. The PACE declared that Russia’s actions represented a
serious violation of Article 3, undermining the commitments it made upon joining the Council, which
included resolving international and domestic disputes through peaceful means and renouncing any
use of force against neighboring States. In an extraordinary session on March 16", the Committee of
Ministers resolved that Russia’s membership would be terminated immediately. This decision
followed Russia’s preemptive move to withdraw from the Council of Europe and denounce the
European Convention on Human Rights a day earlier, aiming to sidestep a formal expulsion.
Nevertheless, the Russian announcement was disregarded, and the Committee proceeded with the
expulsion procedure. This marked the first instance of a Member State being expelled from the
Council, and its consequences have been complex and far-reaching.

This concluding chapter delves into the process through which Russian membership in the Council
of Europe was terminated. It begins by examining the statutory provisions concerning the termination
of CoE membership, covering both voluntary withdrawal and expulsion. This is followed by a
detailed chronological account of the steps leading to Russia’s departure. The chapter then assesses
the primary consequences of Russia’s removal from the Council, including financial implications and
changes to its status in the European Court of Human Rights. Special attention is given to the state of
domestic human rights protection in Russia following its exit from the Convention, with a specific
focus on the issues of the death penalty and political pluralism as case studies. The chapter concludes
by summarizing some lessons learned from Russia’s complex 26-year membership in the Council of

Europe, which may inform considerations for any potential re-admission in the future.
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1. Termination of membership in the Council of Europe

Most international agreements include a denunciation clause that allows State Parties to end their
commitments. Similarly, many treaties afford State Parties the right to respond to breaches of the
treaty by other Parties. The Statute of the Council of Europe is no exception. Article 7 allows for the
voluntary withdrawal of Members, while Articles 8 and 9 provide the legal foundation for imposing
sanctions on any Member that violates the treaty, which, in the case of Article 8, can lead to the
termination of membership. Despite these articles, the bodies of the Council, especially the
Parliamentary Assembly, have established additional mechanisms to address non-compliance with
treaty obligations or specific commitments made by Members as a condition of admission to the

Organization.

1.1. Voluntary withdrawal

Under Article 7 of the Statute, any Member can exit the Council of Europe. The process requires that
the Member’s intention to withdraw be officially communicated to the Secretary General, who must
then forward this notification to the Committee of Ministers>®*. If the notice is submitted in the first
nine months of the financial year, the withdrawal becomes effective at the end of that year.
Conversely, if the notification arrives in the last three months of the financial year, the withdrawal
takes effect at the end of the subsequent financial year. The Committee of Ministers is tasked with
determining the legal and financial implications of the withdrawal, which the Secretary General must
then communicate to the Member withdrawing>®. Although Article 7 outlines this procedure, as
highlighted by Article 8, the Committee of Ministers may request the Member to exercise its right to
withdraw, which remains a voluntary decision by the State involved.

When a withdrawal becomes effective, membership ends. Consequently, all rights and obligations
associated with membership are terminated, except for those that remain to be completed®®®.
Additionally, the termination of membership impacts the status as a State Party to the treaties that
necessitate membership in the Council of Europe, such as the European Convention on Human
Rights>%7.

Up until 2022, Greece was the only Country that had ever declared its withdrawal from the Council
of Europe. Following the military coup by the Colonels on April 21%, 1967, Greece came under

384 Ibid; See also Rules of Procedure of the Council of Europe’s Committee of Ministers, 1951, Article 28.
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increasing scrutiny from the Assembly due to the military regime’s clear violations of the fundamental
principles enshrined in the Statute’®®. In January 1969, the Assembly urged the CM to “take
appropriate action within a specified period, in accordance with Articles 3, 7, and 8 of the Statute of
the Council of Europe”*%°. On December 12%, 1969, as the Committee was prepared to act on PACE’s
recommendation, the Greek Foreign Minister declared Greece’s withdrawal from the Council of
Europe. Consequently, the Committee decided not to proceed with discussions on suspension®,
Since the official notice of withdrawal was provided in December 1969, the withdrawal could only
become effective at the end of the subsequent year, keeping Greece formally in the Council until then,
although practical cooperation had effectively ceased. After the fall of the military regime and the
restoration of democracy through free elections on November 17%, 1974, Greece was able to rejoin

the Organization through the standard procedures on November 28", 19741,

1.2. Expulsion

In the Statute of the CoE, Article 8 sets forth the procedure for addressing Members that fail to adhere

to their duties and obligations. The provision states:

Any member of the Council of Europe which has seriously violated Article 3 may be
suspended from its rights of representation and requested by the Committee of Ministers to
withdraw under Article 7. If such member does not comply with this request, the Committee
may decide that it has ceased to be a member of the Council as from such date as the

Committee may determine>®2,

88 Commission of the European Communities, The Greek Case: Report of the Commission: Application No. 3321/67-
Denmark V. Greece; Application No. 3322/67-Norway V. Greece; Application No. 3323/67-Sweden V. Greece;
Application No. 3344/67-Netherlands V. Greece, vol. 1, 2nd ed., 1970.
https://books.google.it/books/about/The_Greek Case.html?id=GeYXAAAAYAAJ&redir_esc=y.

89 Parliamentary Assembly, “Recommendation 547,” debate on 30 January 1969 (25th and 26th Sittings), Assembly
debate on 30 January 1969 (25th and 26th Sittings) (see Doc. 2525, report of the Political Affairs Committee), text adopted
by the Assembly on 30 January 1969 (26th Sitting), https://pace.coe.int/en/files/14583/html.

590 Committee of Ministers, “Resolution (69) 517, adopted on 12 December 1969, https://rm.coe.int/09000016804faa01.
391 Parliamentary Assembly, “Opinion 69,” readmission of Greece to the Council of Europe, adopted by the Standing
Committee on behalf of the Assembly on 27 November 1974, https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-
en.asp?fileid=13808&lang=en; Committee of Ministers, “Resolution (74) 34,” adopted on 28 November 1974,
https://rm.coe.int/native/0900001680535d1b.

392 The Statute of the Council of Europe, 1949, Article 8.
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The wording of the Statute avoids the term “expulsion”, opting instead for the more neutral phrase

“ceasing to be a member>%?

. This choice of language shares significant similarities with clauses
found in the founding treaties of international organizations that were established before the Council
of Europe®,

Article 8 of the Statute permits the Council of Europe to take action only in cases where a Member
has “seriously violated” Article 3. This requires that all Members commit to the principle of the rule
of law, ensure that all individuals within their jurisdiction are afforded human rights and fundamental
freedoms, and cooperate “sincerely and effectively” *°° to achieve the objectives set out in Chapter I
of the Statute>%S. It is argued that Article 3 does not apply extraterritorially: the rule of law and human
rights protection are required only for the population within the Member States. Thus, there are no
obligations towards any other individual or group under the jurisdiction of another Member®’.
However, the duty of sincere cooperation extends to all Members and to the CoE itself>*8. The
relevance of the Article 3’s non-extraterritorial nature is significant in this discussion as the
Committee of Ministers cited Article 8 in response to Russia’s actions against Ukraine, alleging a
violation of Article 3. This poses the question of whether, if by “violation” the CM referred to the
infringement of the human rights of those in Ukraine by Russia, such extraterritorial applicability is
embedded in Article 3°°°. Conversely, the Russian aggression could also be viewed as a serious
violation of the duty of sincere cooperation, since the use of force against another Member State
clearly contradicts international law, disrupts unity among the Members, undermines the core ideals
and principles that form the CoE’s common heritage, and inevitably leads to economic and social
decline$®,

The application of Article 8 involves only the Committee of Ministers. Nonetheless, similar to the

admission process, Resolution (51)30 establishes that the Parliamentary Assembly be consulted about

593 Interestingly, among the founding treaties of major international organizations established in the second half of the
1940s, including the United Nations, the Organization of Economic Cooperation in Europe, the League of Arab States,
the Organization of American States, and the Council of Europe, only Article 6 of the UN Charter mentions “expulsion”.
594 Covenant of the League of Nations, 1920, Article 16(4); Charter of the League of Arab States, 1945, Article XVIII(2);
Convention for European Economic Cooperation, 1948, Article 26.

395 The so-called duty of “sincere cooperation”.

396 The Statute of the Council of Europe, 1949, Article 3; The Statute of the Council of Europe, 1949, Article 1. Chapter
I consists of only Article 1, which states that the purpose of the Organization is to promote greater unity among its
Members to protect the ideals and principles that constitute their common heritage and to support their economic and
social development.

597 K onstantinos D. Magliveras, “Legal and Procedural Issues Arising from the Expulsion of the Russian Federation from
the Council of Europe,” Mezindrodni a Srovnavaci Pravni Revue/International and Comparative Law Review 23, no. 1
(August 1, 2023), 99, https://doi.org/10.2478/iclr-2023-0005.

398 Tbid.

599 Magliveras, cit supra note 597.

600 Magliveras, cit supra note 597, 100.
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the expulsion procedure as well®®!. Despite PACE’s opinion, the Committee is tasked with deciding
whether the Member in question has seriously violated Article 3. If such violation a is confirmed, the
Committee is not obligated to apply Article 8, but rather possesses the discretion to do so%2.

The framework of Article 8 suggests that expulsion from the Council involves a four-step process:
firstly, the suspension of the rights of representation; secondly, the issuance of a withdrawal request
to the Member State; thirdly, the CM’s evaluation of the State’s response to this request; finally, the
Committee’s decision to expel the Member State. The initial phase can be seen as a cautionary
measure: with its rights of representation suspended, the Member cannot take part in the meetings of
the bodies or affect their decisions. It seems that the authors of the Statute intended this first step to
provide the non-compliant State with a chance to correct its course and return to compliance®®.
When evaluating Article 8, it is also pertinent to consider Article 9, which states that “the Committee
of Ministers may suspend the right of representation on the Committee and on the Consultative
Assembly of a member which has failed to fulfil its financial obligation during such period as the
obligation remains unfulfilled”®**. Although both articles serve punitive functions, a notable
distinction is that Article 9 specifically suspends “the right of representation” in both the CM and the
PACE, whereas Article 8 simply refers to the suspension of “its rights of representation” without
specifying whether this includes the Committee, the PACE, or other bodies. The French version of
the Statute adds further complexity, using only the singular form “droit” °*°. A logical interpretation
of these provisions might invoke the principle of proportionality®®: given that a “serious violation”
of Article 3 is more severe than non-payment of dues, it follows that if under Article 9 representation
is suspended in both the CM and the PACE, then a suspension under Article 8 should also encompass
both organs®’. Additionally, the Parliamentary Assembly has assumed control over suspending
representation rights within its own body. For this purpose, it uses the procedure of assessing the
ratification of the credentials of a national delegation, as outlined in Rules 8 and 9 of its Rules of

Procedure®®.

01 Council of Europe, Committee of Ministers, Resolution (51) 30, May 3%, 1951, https://rm.coe.int/revision-of-the-
statute/16807410c5.

602 The Statute of the Council of Europe, 1949, Article 8. The Article empowers the CM to act but does not obligate it
(“[...] may be suspended”); Magliveras, cit supra note 597, 101. The fact that Article 8 had never been applied before the
case with the Russian Federation might have led Members to reasonably expect that these powers would remain unused.
603 Magliveras, cit supra note 597, 102.

604 The Statute of the Council of Europe, 1949, Article 9.

605 The Statute of the Council of Europe, 1949, Articles 8-9. “Article 8 [...] de son droit de representation [...]” and
“Article 9 [...] son droit de représentation au Comité et a I’ Assemblée Consultative [...]”.

606 Thomas Cottier et al., “The Principle of Proportionality in International Law the Principle of Proportionality in
International Law,” 2012, https://www.wti.org/media/filer public/91/1b/9f1bd3cf-dafd-4e14-b07d-
8934a0c66b8f/proportionality final 29102012 with nccr coversheet.pdf. The sanction must relate directly to the
infraction committed.

607 Magliveras, cit supra note 597, 103.

608 Rules of Procedure of the Council of Europe’s Parliamentary Assembly, 1999, Articles 8-9.
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Article 8 does not involve the allegedly recalcitrant Member. According to Article 26 of the CM’s
Rules of Procedure, the Member is merely informed about the decision to suspend its rights of
representation®”. Consequently, it is not given a chance to present its side or counter the charges,
even though the right to reply is generally recognized as applicable in the context of membership in
international organizations®!®, especially in cases where the State is accused of breaching core
principles. Additionally, the suspended Member has no right to appeal the decision or to pursue
judicial review of it, as the Statute does not include a provision for dispute resolution concerning its

enforcement®!!,

2. Termination of Russia’s membership in the Council of Europe

Between the night of February 23 and 24, 2022, Russia invaded Ukraine, which has been a Member
of the Council of Europe since November 9%, 1995!2, The repercussions of this attack reached far
beyond the immediate human suffering, leading to what has been described as a “tectonic shift in
» 613

European history
widespread condemnation. On March 2", 2022, the United Nations General Assembly (UNGA)

. The global response to Russia’s clear violation of international law included

passed a resolution condemning Russia’s invasion, calling for the complete withdrawal of Russian
troops and the reversal of its recognition of the self-proclaimed People’s Republics of Donetsk and
Luhansk®!'. In subsequent months, the UNGA also suspended Russia’s rights of membership in the
United Nations Human Rights Council®® and demanded a reversal of its “attempted illegal

annexation” of four Ukrainian regions®!®. Simultaneously, the International Court of Justice issued an

609 Rules of Procedure of the Council of Europe’s Committee of Ministers, 1951, Article 26.

619 Rules of Procedure of the United Nations General Assembly, 2008, Articles 73-115.

611 Konstantinos Magliveras, “The Question of Expelling Recalcitrant Member States — the Termination of the Russian
Federation’s Membership in the Council of Europe,” Volkerrechtsblog: International law & international legal thought,
March 5, 2022, https://voelkerrechtsblog.org/the-question-of-expelling-recalcitrant-member-states/.

12 Council of Europe, “Ukraine — Member State - Portal ,” Council of Europe, accessed May 12, 2024,
https://www.coe.int/en/web/portal/ukraineff:~:text=Ukraine%20joined%20the%20Council%200f%20Europe%200n%?2
09%20November%201995.

613 Council of the European Union, “Versailles Declaration,” Informal Meeting of the Heads of State or Government, 10-
11 March 2022, accessed May 12, 2024, https://www.consilium.europa.cu/media/54773/20220311-versailles-
declaration-en.pdf.

614 United Nations General Assembly, “Resolution ES-11/1: Aggression against Ukraine,” Eleventh Emergency Special
Session, Agenda item 5, including the letter dated 28 February 2014 from the Permanent Representative of Ukraine to the
United Nations addressed to the President of the Security Council (S/2014/136), adopted on 2 March 2022,
https://documents.un.org/doc/undoc/gen/n22/293/36/pdf/n2229336.pdf?token=CjGpxJsKI2ThD2n2m8&fe=true.

615 United Nations General Assembly, “Resolution ES-11/3: Suspension of the Rights of Membership of the Russian
Federation in the Human Rights Council,” Eleventh Emergency Special Session, Agenda item 5, including the letter dated
28 February 2014 from the Permanent Representative of Ukraine to the United Nations addressed to the President of the
Security Council (S/2014/136), adopted on 7 April 2022, https://digitallibrary.un.org/record/3967950/files/A_ RES ES-
11_3-EN.pdf.

616 Lauri Mélksoo, “Resolution ES-11/4 Territorial Integrity of Ukraine: Defending the Principles of the Charter of the
United Nations (U.N.G.A.),” International Legal Materials, March 27, 2023, 1-4, https://doi.org/10.1017/ilm.2023.9.
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interim order for Russia to cease its military activities®!”

. The European Union enacted sanctions
against Russia, provided Ukraine with macro-financial support, allocated funds to assist the Ukrainian
military, offered protection to the masses fleeing the conflict, and banned several media outlets

perpetuating propaganda in favor of Russia’s military actions®!®

. In this context, while the Council of
Europe had previously addressed Russia’s aggression towards Ukraine in 2014, the invasion in 2022
represented a significant intensification of the conflict. This escalation ultimately led to the historic
decision on March 16, 2022, to expel the Russian Federation from the Organization. The following

subsections will explore the events leading up to this decision.

2.1. February 24™%-25%, 2022

Despite Russia’s repeated denials of plans to invade Ukraine, tensions were palpably increasing in
the weeks leading up to the invasion. The Council of Europe’s leadership was fully engaged with the

619

situation®"”. When Russia officially recognized the People’s Republics of Donetsk and Luhansk on

February 21%, Secretary General Marija Pej¢inovi¢ Buri¢ immediately responded®?®, noting that this

621 She was

action was a breach of international law and directly violated the Minsk agreements
supported by the former PACE President, Senator Tiny Kox of the Netherlands, and the then-current
Chair of the CM, former Italian Minister for Foreign Affairs and International Cooperation, Luigi Di
Maio®2. Despite their unified plea for Russia to refrain from further escalation, their warnings were
ignored. Russia launched its invasion of Ukraine in the early morning of February 24", Within hours,
PACE President Kox declared that the invasion was a severe violation of the Council of Europe’s

foundational principles and values, necessitating a strong and united response from the

617 International Court of Justice, “Order of 16 March 2022, Allegations of Genocide under the Convention on the
Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian Federation),” https:/www.icj-
cij.org/sites/default/files/case-related/182/182-20220316-ORD-01-00-EN.pdf.

618 Andrew Drzemczewski and Rick Lawson, “Exclusion of the Russian Federation from the Council of Europe and the
ECHR: An Overview,” Social Science Research Network (Rochester, NY, December 30, 2022),
https://papers.ssrn.com/sol3/papers.cfm?abstract id=4458281; see also judgment of the EU General Court in Case T-
125/22, RT France v. Council, of 27 July 2022.

19 Council of Europe, “Council of Europe Leaders Make Joint Statement on Ukraine,” Committee of Ministers
Chairmanships, February 15, 2022, https://www.coe.int/uk/web/presidency/italian-presidency-news/-
/asset_publisher/Z1fkQCGqWw4N/content/council-of-europe-leaders-make-joint-statement-on-ukraine/16695.

620 Council of Europe, “Statement by Council of Europe Secretary General Marija Pej¢inovi¢ Buri¢ on the Recognition
of the So-Called ‘People’s Republics’ of Donetsk and Luhansk by the Russian Federation ,” Council of Europe Office in
Ukraine, February 21, 2022, https://www.coe.int/en/web/kyiv/-/statement-by-council-of-europe-secretary-general-
marija-pejcinovic-buric-on-the-recognition-of-the-so-called-people-s-republics-of-donetsk-and-luhansk.

621 Marie Dumoulin, “Ukraine, Russia, and the Minsk Agreements: A Post-Mortem,” European Council of Foreign
Relations - ECFR, February 19, 2024, https://ecfr.eu/article/ukraine-russia-and-the-minsk-agreements-a-post-mortem/.
Under the auspices of France, Germany, and the OSCE, the Minsk agreements were negotiated and signed by Ukraine,
Russia, and the OSCE special representative in September 2014 and February 2015. These agreements formalized
Russia’s commitment to return the regions of Donetsk and Luhansk to Ukrainian control.

622 Drzemczewski and Lawson, cit supra note 618, 4.
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623, He promptly called for an urgent meeting of the Joint Committee®?* to orchestrate a

Organization
coordinated response to the crisis®®. Contrary to the internal divisions and hesitation that
characterized their reaction to Russia’s annexation of Crimea in 2014, the main policy-making bodies
of the CoE worked in close alignment®2°, The CoE had evidently taken lessons from that earlier event,
having agreed in 2020 on a new “complementary joint procedure” for crisis response®?’. This
procedure allows for activation by the Secretary General, the Committee of Ministers, or the
Parliamentary Assembly, obligating the others to engage promptly, followed by structured dialogue
within a designated timeframe with the State responsible for the crisis®?®,

Thus, on February 24", the Committee of Ministers held an emergency session to address the Russian
invasion of Ukraine, condemning the act®?. The Committee resolved to promptly review, in close
coordination with other CoE bodies, “measures to be taken in response to the serious violation by the
Russian Federation of its statutory obligations as a Council of Europe member State”®*°. The
following day, under the leadership of the PACE President, the Joint Committee met, and shortly
thereafter, the Committee of Ministers decided to immediately suspend Russia’s rights of
representation®®!. This action, taken under Article 8 of the CoE Statute, marked the initiation of the
first step of the provision. In making this decision, the CM clarified that “suspension is not a final
measure but a temporary one, leaving channels of communication open”®2. One week later, on March

2" the CM passed another Resolution addressing the legal and financial repercussions of the

623 Council of Europe, “PACE President Reacts to Russian Military Attack on Ukraine ,” Council of Europe Office in
Ukraine, February 25, 2022, https://www.coe.int/en/web/kyiv/-/pace-president-reacts-to-russian-military-attack-on-
ukraine.

624 The Joint Committee comprises the Committee of Ministers and the Parliamentary Assembly.

625 Council of Europe, cit supra note 623.
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Council of Europe: Recent Developments” Revista Do Instituto Brasileiro de Direitos Humanos 20 (December 16, 2020):
49-58, https:/revista.ibdh.org.br/index.php/ibdh/article/view/420/399.; Memorandum by Russian human rights
defenders, “Addressing the Crisis in Relations between the Council of Europe and Russia: Upholding the Values and
the Mission to Protect Human Rights across All of Europe,” mhg.ru, November 2018, https://mhg.ru/addressing-crisis-
relations-between-council-europe-and-russia-uphold-values-and-fulfil-mission.

627 Parliamentary Assembly, “Resolution 2319: Complementary Joint Procedure between the Committee of Ministers and
the Parliamentary Assembly in Response to a Serious Violation by a Member State of Its Statutory Obligations,” Assembly
debate on 29 January 2020 (6th Sitting), adopted on 29 January 2020, https://assembly.coe.int/nw/xml/XRef/Xref-
XML2HTML-en.asp?fileid=28568&lang=en.

628 Ibid.

629 Committee of Ministers, “Situation in Ukraine — Measures to be taken, including under Article 8 of the Statute of the
Council of  Europe,” CM/Del/Dec(2022)1426ter/2.3, 1426ter meeting, 25 February 2022,
https://www.cambridge.org/core/journals/international-legal-materials/article/documents-on-russias-exclusion-from-
council-eur-unhre/68933885929ECAS533FB0228DDFB54E35; Council of Europe, “Situation in Ukraine: Decisions by
Council of Europe’s Committee of Ministers,” www.coe.int, February 24, 2022, https://www.coe.int/en/web/portal/-
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630 Ibid.

63! Council of Europe, “Council of Europe Suspends Russia’s Rights of Representation,” www.coe.int, February 25, 2022,
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suspension of Russia. This suspension affected Russia’s rights in the CM and PACE, as well as their
subsidiary organs and committees established under Articles 15a, 16, and 17 of the Statute, and in the

633, Russia was permitted to

Congress of Local and Regional Authorities and its subsidiary bodies
attend conferences of specialized ministers only upon explicit invitation®**. Additionally, the
Resolution stated that the suspension did not absolve Russia of its financial commitments to the
Council or its legal responsibilities under applicable CoE conventions®®®. Consequently, Russia
continued to be fully bound by the ECHR and under the jurisdiction of the Strasbourg Court, which

in turn implemented several interim measures®3®,

2.2. March 10™-16', 2022

Despite Russia’s suspension, the invasion persisted. Consequently, on March 10, the Committee of
Ministers decided to seek the Parliamentary Assembly’s advice “on the potential further application
of Article 8 of the Statute” %7, In response, the PACE convened an extraordinary plenary session on
March 14" and 15%, featuring Ukrainian Prime Minister Denys Shmyhal as a speaker. During the
session’s second day, Russian Foreign Minister Serguei Lavrov, in Moscow, announced Russia’s
intent to leave the Council of Europe pursuant to Article 7 of the Statute, citing the suspension of its

rights of representation as a “discriminatory decision”®*®. Russia claimed that the EU and NATO

633 Committee of Ministers, “Resolution CM/Res(2022)1 on Legal and Financial Consequences of the Suspension of the
Russian Federation from Its Rights of Representation in the Council of Europe,” adopted on 2 March 2022 at the 1427th
meeting of the Ministers’ Deputies, https://rm.coe.int/2022-cm-resolution-1/1680a5b463.

34 Tbid.

635 CM/Res(2022)1, cit supra note 633.

636 European Court of Human Rights, “Press Release: The European Court Grants Urgent Interim Measures in Application
Concerning Russian Military Operations on Ukrainian Territory,” ECHR 068 (2022), issued on 1 March 2022,
https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR &i1d=003-7272764-

9905947 & filename=The%20Court%20grants%20urgent%20interim%20measures%20in%20application%20concerning
%20Russian%20military%20operations%200n%20Ukrainian%?20territory.pdf. The ECtHR directed the Russian
Government to “to refrain from military attacks against civilians and civilian objects, including residential premises,
emergency vehicles and other specially protected civilian objects such as schools and hospitals, and to ensure immediately
the safety of the medical establishments, personnel and emergency vehicles within the territory under attack or siege by
Russian troops”.

637 CM/Del/Dec(2022)1428bis/2.3, cit supra note 629; Council of Europe, “Council of Europe to Discuss Potential Further
Measures against Russia,” Portal CoE, March 10, 2022, https://www.coe.int/en/web/portal/-/council-of-europe-to-
discuss-further-measures-against-russia.

638 The Ministry of Foreign Affairs of the Russian Federation, “Foreign Ministry Statement on Initiating the Process of
Withdrawing from the Council of Europe - the Ministry of Foreign Affairs of the Russian Federation,” Mid.ru, March 15,
2022, https://mid.ru/en/foreign policy/news/1804379/; see also TASS , “Lavrov’s Letter on Russian Withdrawal from
CoE Handed over to Secretary General — MP,” TASS - Russian News Agency, March 15, 2022,
https://tass.com/politics/142253 1. Quoting Mr P. Tolstoy, deputy speaker of the Russian State Duma and head of Russia’s
delegation to PACE: “The decision to withdraw from the Council of Europe has been taken. Foreign Minister Sergey
Lavrov’s corresponding letter has been handed over to the Organization’s Secretary General [...] Russia is withdrawing
from the Council of Europe under its own volition. It is a well-balanced and deliberate decision”. According to Tolstoy,
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Members had gradually turned the CoE into a tool against Russia and accused the CoE organs of
meddling in its internal affairs®>°. These justifications appeared to underscore that the withdrawal was
a move to safeguard essential national interests. Nonetheless, there was no explanation as to why
Russia’s ongoing “special military operation” in Ukraine, which had escalated to a full-scale interstate
conflict, did not constitute a violation of Article 3, as determined by the CM%4,

Despite Moscow’s notification of withdrawal, the discussion in the PACE continued unabated.
Toward the conclusion of the debate, PACE President Kox told the Assembly that “this does not
intervene in our discussions. We are asked an opinion by the Committee of Ministers whether further
action and Article 8 is needed, and we are in this process and we will finish this process”®*!. Less than

0642

two hours later, the PACE unanimously passed Opinion No. 300°*, recommending that the CM urge

Russia to withdraw immediately using Article 8 and to set the earliest possible date for the termination
of Russia’s membership if it failed to comply®*®.

Immediately following the session, Committee of Ministers President Di Maio, PACE President Kox,
and Secretary General Buri¢ issued a joint statement on “the exclusion of the Russian Federation from

the Council of Europe”®4

. They highlighted the repeated denunciations of Russia’s unjustified
aggression, which had triggered the Article 8 process. The following morning, on March 16, the
Committee of Ministers enacted Resolution CM/Res(2022)2, which officially ended Russia’s

membership in the Organization, effective immediately®®.

2.3. Withdrawal or expulsion?

It is crucial to note that, through its Resolution CM/Res(2022)2, the Committee of Ministers deviated
from the typical protocol prescribed in Article 8, which usually involves a solicitation for voluntary
withdrawal and a subsequent evaluation of the response, by immediately expelling Russia. While the

Resolution acknowledged Russia’s declared intent to withdraw, it did not refer to Article 7 of the
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640 Magliveras, cit supra note 597, 107.

4! Drzemczewski and Lawson, cit supra note 618, 9.

642 Parliamentary Assembly, “Opinion 300: Consequences of the Russian Federation’s Aggression against Ukraine,”
Assembly debate on 15 March 2022 (3rd and 4th sittings), adopted on 15 March 2022 (4th sitting),
https://pace.coe.int/en/files/29885/html, adopted with 216 votes in favor, 0 against, 3 abstentions.
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644 Council of Europe, “Council of Europe Leaders Make Joint Statement on the Exclusion of the Russian Federation
from the Council of Europe ,” Portal CoE, March 15, 2022, https://www.coe.int/en/web/portal/-/council-of-europe-
leaders-make-joint-statement-on-the-exclusion-of-the-russian-federation-from-the-council-of-europe.
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Statute, which the State had invoked in its announcement®*®, The CM’s choice to bypass Article 7
might have stemmed from a political imperative and the need to robustly denounce Russia for its
stark breach of the Statute. At that time, there was evident tension between the political urgency to
distance Russia, demonstrating unity with the European Union and the global community, and the
legal requirement to hold Russia accountable under the CoE’s statutory provisions®¥’. However, this
approach conflicted with Article 8’s requirements, which explicitly demand an initial step of
requesting the non-compliant State to withdraw, a step Russia had in fact taken just one day before.
According to Article 8, the CM is meant to only proceed with terminating Russia’s membership if the
State does not fulfill such a request.

Academics have proposed several legal interpretations to explain why the CM’s decision on March
16™ overlooked Russia’s declaration of withdrawal. The first theory was implied by PACE President
Kox’s immediate response to the Russian withdrawal announcement: once Article 8 proceedings are

648 Moreover, it is

initiated, the concerned State cannot simply invoke Article 7 to evade expulsion
noted that Articles 7 and 8 serve different functions, with the former allowing for voluntary, unilateral
withdrawal and the latter addressing serious statutory violations, under which the CM retains control
once proceedings have begun®#’. However, this view conflicts with Article 8’s stipulation that requests
for withdrawal under Article 7 precede any move toward exclusion®>°,

A second interpretation centers on the method of Russia’s notice, specifically a fax from Foreign
Minister Lavrov, which some argue is not an appropriate medium for such critical communication®>!,
Article 7 mandates that a Member State must “formally notify the Secretary General” %2, and there
could be doubts whether a fax meets this criterion of formality. Yet, this argument weakens upon

examination of Article 67 of the Vienna Convention on the Law of Treaties, which merely requires

written notification from an authorized official, without specifying the medium®?3. Moreover,

646 Ibid. “[...] Noting that by a communication dated 15 March 2022, the Government of the Russian Federation informed
the Secretary General of its withdrawal from the Council of Europe in accordance with the Statute of the Council of
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850 Drzemczewski and Lawson, cit supra note 618, 12. One potential counterargument is that it was unnecessary to ask
Russia to withdraw because the outcome was already evident. However, this is not convincing: according to Article 8, a
Member can only be excluded after it has explicitly rejected the request to withdraw.
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653 Vienna Convention on the Law of Treaties, 1969, Article 67.

94




President Kox’s reference to “a notification from the Russian Federation” during the March 15
debate in the PACE suggests that the fax’s form was not an issue®>*.

A third possibility is that there was a defect in the content of Russia’s notice, perhaps due to it being
framed ““on its own terms”>°, However, according to Bischoff, even if the notice was flawed, the
Committee should have requested a legally valid declaration of intent to withdraw, with expulsion
remaining an alternative should Russia fail to rectify the notification5®.

A final theory posits that the overwhelming scale of the Russian military action created exceptional
circumstances (rebus sic stantibus) that warranted deviation from Article 8’s procedural requirements.
This perspective, among others, has been forwarded by Guido Raimondi, the former President of the
Strasbourg Court®’.

Thus, although there are uncertainties about whether all the conditions of Article 8 were fulfilled®®,
one truth is undeniable: the Committee of Ministers was determined to penalize Russia for its clear
breach of obligations. Allowing Russia to leave under Article 7 would have permitted it to withdraw
from the Council on its own accord, purportedly to defend its national interests against what it deemed

to be the Organization’s unfair actions®>°.

3. The consequences of Russia’s exit

In its Resolution (2022)3 of March 23760, the Committee of Ministers addressed the legal and
financial implications following the cessation of Russia’s membership in the Council of Europe.
Specifically, the Committee declared that Russia no longer has the right to assert any claims for rights,
nor is it considered bound by any obligations linked to the Statute of the Council or its membership

in the Organization®®!. This determination does not affect Russia’s responsibilities under the Statute

654 Drzemczewski and Lawson, cit supra note 618, 13. He clearly based his statement on the message from the Secretary
General, who wrote that she had been “formally notified of the decision of the Russian Federation to withdraw from the
CoE, in accordance with Article 7 of the Statute”.

655 Drzemczewski and Lawson, cit supra note 618, 14.
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Materials 62, no. 2 (April 1, 2023), 296, https://doi.org/10.1017/ilm.2022.57.
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Européenne Des Droits de L’homme?” in Liber Amicorum, ed. Jon Fridrik Kjlbro, Sofra Oleary, and Marialena Tsirli
(Eleven Intl Pub, 2022); Vienna Convention on the Law of Treaties, 1969, Article 62.
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the Ministers’ Deputies, https://rm.coe.int/resolution-cm-res-2022-3-legal-and-financial-conss-cessation-
membershi/1680a5ee99.

66! Tbid

95



for any events that occurred before its membership ended, including its obligation to contribute

662 Furthermore,

financially to the Organization, calculated proportionally up to the termination date
the Committee discussed the impact of membership termination on the validity of treaties within the
Council’s framework that Russia is a signatory to, starting with the European Convention on Human

Rights6%.

3.1. Financial consequences

When a State’s membership in an international organization ends, it becomes a third party in relation
to the organization and its other Members. It is common for the State to have outstanding
commitments, such as unpaid budgetary contributions. The Council of Europe provides a 12-month
window to resolve such issues in cases of voluntary withdrawal®®*; however, this grace period does
not apply in instances of immediate expulsion, leading to questions about how these pending
obligations will be fulfilled®®.

Regarding the Russian Federation, its financial situation was notably problematic, as it was
significantly behind in payments®®®. Specifically, in 2017, Russia did not pay dues amounting to €22
million, and in February 2018, it chose not to pay €11 million of its annual contribution of €33
million®®’. As Russia continued to withhold payments, the CoE encountered a severe financial
shortfall, which remained unresolved despite other Members’ attempts to address it*®. For 2019,
Russia’s budgetary contribution was €32.6 million, and it increased slightly to €33.1 million in
2020%°. The exact amount of its arrears at the time its membership ended is not publicly known, but

it is speculated that it had been accumulating for over two years®’’. In its Resolution (2022)3, the CM

declared that Russia must settle all its financial obligations from its membership fully, including its

662 Resolution CM/Res(2022)3, cit supra note 660.

663 Resolution CM/Res(2022)3, cit supra note 660.
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Prolong Payments Freeze to Council of Europe,” www.euractiv.com (EURACTIV, January 18, 2019),
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maas/2177690. In particular, the former German Foreign Minister, Heiko Maas, stated in 2019 that it was in his Country’s
interest for Russia to remain a full CoE Member “with all attendant rights and obligations”.

669 Committee of Ministers, “Draft Council of Europe Programme and Budget 2020-2021,” 1361 (Budget) Meeting, 19-
21 November 2019, CM(2019)130, https://rm.coe.int/090000168096d082.
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contribution for 2022, calculated on a pro rata temporis basis®’!. However, the resolution left

unanswered the question of how these funds would be recovered if Russia refused to pay.

3.2. The exclusion from the European Convention on Human Rights

In the Council of Europe, a significant outcome of membership termination is that ex-Members can
no longer be part of “closed” legal instruments, such as the European Convention on Human Rights,
the European Convention on the Suppression of Terrorism®’2, and the Revised European Social
Charter®”®. Among these, the ECHR stands out as particularly crucial, largely due to the oversight of
the Strasbourg Court, which still has numerous pending cases against the Russian Federation.

On the day the CM confirmed Russia’s cessation of membership, the ECtHR suspended all case
examinations against Russia, pending its evaluation of how this resolution would impact the Court’s
work®7, Under Article 58 of the ECHR, a State that exits the Council of Europe also loses its status
as a Party to the Convention®”>. Subsequently, on March 22", the ECtHR, in a plenary session,
resolved to immediately resume examining Russian-related cases, stipulating that Russia would
remain a Party to the ECHR until September 16", 2022, six months post-expulsion by the CM°7°,
Until that date, the Court maintained jurisdiction to review cases alleging violations of the ECHR by
Russia. This decision was framed as necessary to “to ensure practical and effective protection to those
subject to the High Contracting Parties’ jurisdiction™®"7.

In Resolution (2022)3 of March 23", the Committee of Ministers reiterated the contents of the
ECtHR’s Resolution and further stated its role in overseeing the implementation of the Court’s
judgments, as outlined in Article 46 of the ECHR®’®. Additionally, it mandated that Russia must carry

out all judgments made against it. Russia was permitted to remain involved in relevant meetings of
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the CM, where it could both provide and obtain essential information, yet it was barred from
participating in decision-making processes and from voting®”’.

From a political standpoint, this decision is justifiable: the Council of Europe aimed to prevent Russia
from avoiding its responsibility for the severe human rights abuses associated with its invasion of
Ukraine. Ending Russia’s participation in the ECHR abruptly would have complicated the process
for victims of these violations to obtain justice in Strasbourg®’. However, legally, the decision
appears more complex, with neither the Committee nor the Court clarifying their rationale. The legal

debate primarily hinges on how Article 58 ECHR is interpreted. The provision states:

1. A High Contracting Party may denounce the present Convention only after the expiry of
five years from the date on which it became a party to it and after six months’ notice contained
in a notification addressed to the Secretary General of the Council of Europe, who shall inform
the other High Contracting Parties.

2. Such a denunciation shall not have the effect of releasing the High Contracting Party
concerned from its obligations under this Convention in respect of any act which, being
capable of constituting a violation of such obligations, may have been performed by it before
the date at which the denunciation became effective.

3. Any High Contracting Party which shall cease to be a member of the Council of Europe

shall cease to be a Party to this Convention under the same conditions®®!.

According to Resolution CM/Res(2022)2, Russia’s membership in the Council was terminated on
March 16™, 2022682, This raises the issue of whether Russia also ceased to be a Party to the ECHR on
that same date. To address this question, the interpretation of “under the same conditions” in Article
58(3) is critical®®. There are several viable ways to interpret the paragraph. Firstly, section 3 might
be seen as referring only to section 2 of the Article. If interpreted this way, the ECHR would no longer
be applicable from the moment of expulsion, with Article 58 establishing that the expelled Party is

only responsible under international law for violations of the ECHR that occurred before the

7 Tbid.
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expulsion date®®*, Secondly, the “conditions” in section 3 might relate to the cessation of membership
in the Council. According to this perspective, the conditions are those defined by the Statute of the
CoE and the Committee of Ministers, meaning that the CM’s decision on March 16' to expel Russia
also ended its membership in the ECHR immediately®®’. Lastly, the “conditions” could pertain to both
sections 1 and 2 of the Article. This interpretation implies that the Convention remains applicable to
the expelled Party for six months, applying the same conditions to an expulsion as to a voluntary
withdrawal®®¢. This more progressive approach has been adopted by both the ECtHR and the CM.
Nevertheless, aware that it was navigating previously unexplored legal terrain, the Strasbourg Court
included a saving clause: “The present Resolution is without prejudice to the consideration of any
legal issue, related to the consequences of the cessation of the Russian Federation’s membership to
the Council of Europe, which may arise in the exercise by the Court of its competence under the
[ECHR] to consider cases brought before it”%%7,

Russia’s reaction was harsh. In June 2022, the Chairman of the State Duma politicized the matter by
stating that “The [ECtHR] has turned into a political weapon used by Western politicians against our
nation”®%. He also declared that a legislative measure had been passed which ruled that decisions by
the ECtHR after March 15" would not be enforced within Russia®®. Shortly thereafter, this measure
was ratified into law by President Vladimir Putin®%.

On September 16™ the Strasbourg Court issued a Presse Release, highlighting that there were 17,450
cases still awaiting resolution against the State. Moreover, it affirmed its jurisdiction over complaints
against Russia concerning actions constating alleged violations of the ECHR if they occurred before
September 161!, Furthermore, the Court announced that, on the same day, the position of the judge

at the ECtHR representing the Russian Federation was also discontinued®®?

. This posed an additional
complication since, under Article 26(4) of the ECHR, the judge elected from the concerned

Contracting Party automatically serves on the Chamber and the Grand Chamber®®. Therefore, the
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absence of the Russian judge meant that key lawsuits against the State could not proceed. With the
office of the Russian judge eliminated, the list of ad hoc Russian judges was deemed invalid. The
ECtHR addressed this issue in the Chamber judgments of Kutayev v. Russia®®? and Svetova and Others

%3 In these cases, it was communicated to the parties that the Court planned to select one of

v. Russia
its current judges to serve as an ad hoc judge to examine their cases and intended to adopt this strategy
for other relevant cases against Russia. The Russian Government was asked to provide comments but
offered no response. Consequently, the President of the Chamber opted to appoint an ad hoc judge
from the existing judges®®®, applying by analogy Rule 29, paragraph 2(b) of the ECtHR Rules of

Procedure®”’.

4. Human rights protection in Russia today

Russia’s departure from the Council of Europe does not inhibit the ECtHR from ruling on existing
cases, including both individual and inter-state complaints, as well as potential cases concerning
violations that occurred on or before September 16", 2022. The Court’s decisions remain legally
binding on Russia. Nonetheless, Russia is not properly participating in the Court’s litigation processes
or adhering to its rulings concerning ECHR violations. Additionally, the fact that violations occurring
after September 16™ are ineligible for consideration by the ECtHR represents a significant diminution
in protection for victims. As Roisin Pillay from the International Commission of Jurists pointed out,
the ECtHR has been particularly vital in Russia, where victims of severe human rights abuses, often
let down by their domestic systems, have found some measure of redress®”®. Karinna Moskalenko, a
Russian attorney and co-founder of the Campaign to Uphold Rights in Europe, noted that the inability
to appeal to the Strasbourg Court constitutes “a punishment for ordinary people, not the
government”®?. This sentiment was echoed by prominent Russian human rights advocates who,
discussing the risk of Russia’s withdrawal from the CoE in 2018, argued: “Those who wish to punish
the Kremlin miss the target: it is not the Russian government, but the Russian public who would suffer

the most. For millions of people residing in Russia [...] the ECtHR has been an ultimate hope for
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justice, which in many cases they cannot find in Russia. Thousands of its judgments have had a

700¢ Thus, academic consensus often

significant positive impact on Russian laws and judicial practice
regards not Russia but its 144 million citizens as the real “losers” from the expulsion from the Council
of Europe, now stripped of the legal safeguards provided by the European Convention’!. Moreover,
the ECtHR itself also suffers a loss, as its influence over human rights enforcement in Russia
diminishes’.

To better understand the extent to which, as a direct consequence of its departure from the CoE, Russia
is backsliding in human rights protection, two examples will be mentioned: the death penalty and

political pluralism.

4.1. Resurgence of the death penalty

Historically, the Soviet Union was among the most prolific executors of capital punishment, a practice
that Russia continued until 1996. In that year, President Boris Yeltsin initiated a moratorium on the

703 Although the Russian Parliament

death penalty, promising its complete abolition within three years
never officially removed provisions that permitted capital punishment from the Constitution or the
Penal Code, the Constitutional Court ruled in 1999 that executions could not occur until jury trials
were established nationwide”*. By 2009, after the implementation of jury trials, the Constitutional
Court decreed that the moratorium would persist, complying with the Council of Europe’s
standards’®. Following Russia’s expulsion from the Council, some Russian lawmakers posited that
the absence of the ECHR’s oversight might allow for the reinstatement of the death penalty without
necessitating constitutional amendments’. Former Russian President Dmitry Medvedev, currently

Deputy Chief of the National Security Council, suggested that Russia’s departure from the Council

offered “a good opportunity to restore a number of important measures to prevent especially serious
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»707 These views were

crimes, such as the death penalty, which is actively used in the US and China
reiterated in the wake of the Crocus City Hall bombing on March 227, 20247%8, Following the attack,
various public figures have called for the execution of the perpetrators, who officials identified as
militant Islamists from Tajikistan’%. Although President Putin has previously criticized the death
penalty as “senseless and counterproductive”, the Russian Constitutional Court has recently

announced it would review whether and how it might be reinstated’!°,

4.2. The fate of political prisoners

In recent years, Russian authorities have intensified their repression of activists and individuals
exercising their right to freedom of expression’!!. Between 2020 and 2024, the number of political
prisoners has surged five-fold, rising from 50 to over 25072, While some of these figures were
convicted of crimes they did not commit, the majority are detained for engaging in activities that are
unequivocally protected under international law, such as posting on social media, participating in

713 For instance, Russia

peaceful protests, practicing their religion, or associating with certain groups
has consistently used criminal and administrative charges like “mass simultaneous presence in public
causing a violation of public order” and “repeated violation of the procedures for holding public

events” to suppress protests’!4

. This persecution is facilitated by an ever-expanding array of laws
specifically designed to criminalize everyday activities, thereby enabling the authorities to arrest,
detain, and imprison anyone at will’!>,

Among those affected by such violations, no one has appealed to the Strasbourg Court more
frequently than Alexey Navalny since Russia joined the Council of Europe. As Russia’s most

renowned opposition figure, Navalny worked tirelessly to uncover corruption at the highest levels of
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Russian society, earning the description of “a thorn in the Kremlin’s side” 7'6. Russian authorities
declared his organization, the Anti-Corruption Foundation’!”, “extremist” ’!8. Navalny has been jailed
more than ten times since 20117, clearly in retaliation for his political activities. For example, in

t’20 related to his involvement with the state-

July 2013, he was convicted of large-scale embezzlemen
owned timber company Kirovles’!. However, the ECtHR later clarified that Navalny had been
convicted for “regular commercial middleman activities” 7?2, In December 2014, he was convicted of
money laundering and fraud, receiving a 3.5-year prison sentence, which was then suspended. The
ECtHR later ruled that “the decisions reached by the domestic court [...] were arbitrary and
manifestly unreasonable,” violating his right to a fair trial’?*. Navalny also spent a significant part of
2017 and 2018 in jail’?*. In November 2018, the ECtHR ruled on several applications filed by Navalny

regarding his arrest at seven different public events for disobeying a lawful order’?®

and violating
procedures for public gatherings’?°. The Court found that these arrests violated his right to liberty and
security of person, the related administrative proceedings violated his right to a fair trial, and his right
to freedom of assembly was also infringed’?’. In an unusual move, the Court further held that some
arrests were specifically intended to suppress political pluralism’?®. In 2020, while traveling back to
Moscow from Siberia, Navalny was poisoned with the military-grade chemical agent Novichok®’,
In 2021, he was sentenced to 3.6 years in prison for allegedly violating the terms of the suspended

2014 sentence. The following year, he was sentenced to nine years in a strict-regime penal colony. In
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Investigative Committee’s decision to press charges against him”, concluding that his conviction violated his right to a
fair trial.

23 European Court of Human Rights, Navalnyye v. Russia, application no. 101/15, judgment of 5 March 2018,
https://hudoc.echr.coe.int/eng?i=001-177665.
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August 2023, his sentence was extended to 19 years compared to the previous nine. On February 16,
2024, less than a year after his last conviction, Navalny died in prison’*°.

Following Navalny’s death, PACE President Theodoros Rousopoulos issued a statement asserting
that “there is little doubt that the Russian state, which attempted to poison him, illegally imprisoned
him, and systematically subjected him to appalling and inhumane treatment, bears full responsibility
for his death. This adds to all those crimes already committed by the Russian regime”’?!. Additionally,
during its 1492" Human Rights meeting, where the nine cases of the Navalnyy and Ofitserov’3? group
concerning the Russian Federation were on the agenda, the Committee of Ministers adopted an
Interim Resolution. The CM stated that Navalny’s death “appears to be the alarming consequence of
the pattern of victimization and his political persecution revealed by the many violations found by
the European Court in this group of cases, in retaliation for his anti-government protests and
investigation activities™’33.

Although Russia faced strong condemnation, the Council of Europe currently has limited means to
achieve justice for Navalny’s death, as Russia is no longer a Member. The Committee of Ministers
has called for an international commission of inquiry into his death to ensure the investigation’s

independence, given the distrust in Russia’s relevant institutions’3*

. Moreover, the CM emphasized
the importance of information from Russian civil society as a crucial source of awareness about the
situation. An informal discussion was held with the representatives of Russian human rights NGOs,
highlighting the need for a public apology and condemnation of the killings of political opponents,
proper investigation by special independent commissions, and prevention of future incidents’*.
Additionally, Secretary General Buri¢ sent a letter to the Russian Minister of Foreign Affairs,

expressing deep regret over the Russian authorities’ cessation of communication with the Council

730 Gleb Bogush, “The Triumph of Evil,” Verfassungsblog, February 18, 2024, https://verfassungsblog.de/the-triumph-
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regarding the implementation of the Court’s judgments and noting that numerous judgments against
Russia remain unimplemented’3¢.

Despite advancing all possible non-binding mechanisms to hold Russia accountable for Navalny’s
death, the CoE can no longer use its most powerful tool, the Strasbourg Court, since the assassination
occurred after September 16%. This situation has led scholars to argue for the adoption of a Protocol
of amendment to the ECHR that would remove the link between CoE membership and the ECHR,
ensuring that States remain bound by their human rights obligations even if excluded from the
Organization”’. While States could still choose to denounce the ECHR, severing the link between
the Council and the Convention would stop them from justifying their decision to withdraw by citing
other Members’ alleged political misconduct within the Council. This would force them to provide

proper justification to the people they deprive of their human rights protection’3®,

5. Future prospects for Russia and the Council of Europe

Russia’s departure from the Council of Europe concluded its 26-year troubled membership in the
Organization. The aims of the Council’s “better include than exclude” strategy towards Russia went
unfulfilled throughout its membership’*’. Instead, this policy led Member States to avoid imposing
sanctions on Russia, despite its repeated and systematic breaches of the Council’s principles, as seen
in events like the second Chechen War (1999-2001), the first invasion of Ukraine in 2014, and the
numerous cases filed against the Country before the ECtHR#°, Adhering to this policy of integration
at any cost, in the face of clear setbacks in human rights by Russia, not only undermined the CoE’s
credibility and legitimacy but also failed to align Russia more closely with its principles and values’!.
Klaus Brummer argued that as long as Russian President Vladimir Putin is in office, the prospect of
Russia rejoining the Council of Europe is highly improbable. For the time being, European norms

and values as well as its security must be protected from Russia’*?. However, if there is a change in

the Russian presidency in the medium- to long-term future, coupled with a shift in policy by the new
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740 Ibid.

741 Brummer, cit supra note 739, 273; Lauri Milksoo and Wolfgang Benedek, eds., Russia and the European Court of
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leadership towards Europe, the integration policy could be revisited’*?. Therefore, it cannot be
entirely ruled out that, at some point in the future, the Council of Europe might once again assume a
similar role to the one it played following the Cold War, serving as a key initial point of interaction
and eventual integration of Russia into European structures. The ensuing question is whether lessons
can be learned from the previous, ultimately unsuccessful, attempt by the Council to engage Russia
and integrate it into its norms and principles, in anticipation of a potential second attempt. Brummer
argued that the main implications of Russia’s membership and the resulting lessons can be
concentrated into one positive outcome related to the monitoring procedure, and two negative

outcomes related to the accession procedure and the sanctions policy’#4.

5.1. Monitoring procedure

A positive aspect of Russian membership was the abundance of information regarding developments
in the State, as various CoE’s bodies were continuously and thoroughly involved in monitoring and
scrutinizing events in the Country. These included the Committee of Ministers, the Parliamentary
Assembly, the Anti-Torture Committee, the ECtHR, the Human Rights Commissioner, the Congress
of Local and Regional Authorities, the European Commission against Racism and Intolerance, the
Group of States against Corruption, and the Venice Commission’. Thus, for any potential future
interaction with Russia, the Council appears well-positioned to engage through multiple channels
covering a wide range of issues, allowing it to identify any deficiencies in upholding or implementing

the Organization’s standards’#.

5.2. Accession procedure

The first downside concerns Russia’s admission process. As previously mentioned, it was evident to
every institution involved in the process, particularly the CM and the PACE, that Russia was far from
meeting the membership requirements at the time of its admission. Nonetheless, the Country was
admitted on the basis of “a pragmatic, not to say politically accommodating, interpretation of the
Statute™#’. This approach deprived the CoE of any leverage it might have had to require Russia to

implement domestic reforms as a precondition for membership. Therefore, if membership is ever
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reconsidered, the CoE should insist on the successful implementation of reforms by Russia before
admission, rather than hoping that these shortcomings will be addressed during membership. This

includes addressing Russia’s relationship with Ukraine, particularly regarding borders*3.

5.3. Sanctions policy

While the Council is effective at identifying shortcomings through its monitoring activities, it has
limited means to incentivize or coerce States to fulfill their commitments’#®. Consequently, scholars
have argued that the CoE should undertake statutory reforms to broaden the scope of sanctions beyond
those currently outlined in Article 9 of the Statute’>°. These reforms could include exclusion from
specific programs, such as the Joint Programs conducted with the European Union, or the imposition
of fines. However, even if the sanctions toolbox were expanded, their application would still depend
on the political will of the Member States, which was lacking throughout Russia’s membership. For
instance, in April 2014, the PACE temporarily suspended the voting rights of members of the Russian
parliamentary delegation. This mild response could have been more severe, such as revoking the
delegation’s credentials and effectively expelling it from the Assembly’!. Arguably, the Assembly
refrained from taking stronger action because Russia assumed that the Organization valued Russia’s
continued membership and funding more than Russia did itself’>2. Consequently, the State did not
present its delegation’s credentials after 2015, effectively excluding itself from PACE, and then set
conditions for its return. In October 2016, Leonid Slutsky, Chairman of the International Affairs
Committee of the Russian Duma, stated, “Russia will return [to PACE] only if certain decisions are
changed”’3. In 2017, Russia resorted to financial blackmail, withholding its financial contributions
to the Organization “until full and unconditional restoration of the credentials of the delegation of the
Federal Assembly of the Russian Federation in PACE”7*4, In 2018, Russia further stipulated that it
would only return to PACE and pay its outstanding fees if the Assembly changed its rules to ensure
that no delegation’s credentials could ever be revoked again’>. The Parliamentary Assembly, which

had rejected a similar set of rule changes in October 2018, approved them on June 24™, 201973¢,
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It can be concluded that two lessons emerge from the failure of Russia’s membership in the Council
of Europe, which are crucial for any potential future membership. Firstly, admission should be based
on the fulfillment of membership criteria at the time of accession, rather than on hopes for future

99757

developments. Additionally, Member States must avoid exhibiting “complacent disinterest or

ignoring systematic violations of the CoE’s principles. Instead, they should act swiftly and decisively

to address such issues. The Russian invasion might serve as “a point of inflection™’*8

, prompting
Members to revisit and rethink their past approach and the failures therein, should the question of

Russia’s readmission to the Council ever arise again.

6. Conclusion

This chapter explored the termination process of Russia’s membership in the Council of Europe. After
analyzing the statutory provisions for the voluntary and compulsory termination of CoE membership,
it outlined the chronology of Russia’s departure. The chapter then examined the major consequences
of Russia’s expulsion from the Council, including the fulfillment of financial contributions owed to
the Organization and Russia’s status in the ECHR. Additionally, it provided an overview of the current
state of human rights protection in Russia, which is no longer bound by the Convention, with a
particular focus on issues related to capital punishment and political pluralism. Finally, the chapter
concluded with lessons drawn from Russia’s complex 26-year membership in the Council, focusing
on the admission process, monitoring procedures, and the sanctions policy applied to the State, which
could inform a potential future second membership.

To conclude, Russia’s membership in the Council of Europe has always been controversial. While
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there was tangible progress’>”, significant conflicts arose, ranging from atrocities in the Chechen

wars’® to the treatment of political opponents both inside’®! and outside’¢? the Country. Additionally,

there were issues related to the creation of a legal regime that placed unforeseeable and
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disproportionately severe burdens on civil society organizations’®’, as well as litigation over the
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wealth of oligarchs who had fallen out of favor’®*

. In this context, the Council arguably should have
taken a much firmer stand, particularly regarding major human rights abuses in the North Caucasus,
the annexation of Crimea by Russia in 2014, and, more recently, the amendment of the Russian
Constitution to allow the Constitutional Court to determine the compatibility of Strasbourg Court
findings with Russian constitutional norms and to refuse their implementation if deemed

incompatible’6>.

In response to Russia’s invasion of Ukraine, however, the Council took
unprecedented action by expelling the Country. According to many, this action resonated with what
Pierre-Henri Teitgen, one of the spiritual fathers of the ECHR, described as the core need of the
Organization: “to intervene before it is too late” 7%, Nonetheless, it can be argued that the real victim
of the expulsion from the Council of Europe was not the Russian State but the Russian people. The
key takeaway from this event is that now is the time to salvage, revitalize, and reinforce Europe’s
human rights protection architecture. It is crucial not only to offer wholehearted support to existing

multilateral legal systems and mechanisms but also to involve civil society in the dialogue to ensure

that the voices of human rights victims are heard.
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Concluding remarks

The present study analyzed the human rights backlash in the Russian Federation by scrutinizing its
contradictory membership in the Council of Europe. To achieve this objective, the study was
organized into four chapters, each concentrating on a pivotal moment or aspect of Russia’s
involvement in the Organization. This approach ultimately evaluated how, over time, Russia
progressively distanced itself from the Council’s fundamental values.

The first chapter unveiled a fundamental issue with Russia’s membership in the Council of Europe:
the flawed admission process. Despite Russia’s momentum for internationalization following the fall
of the Soviet Union, by the time of its accession in 1996, it had not yet met all the requirements
outlined in Article 3 of the CoE’s Statute. PACE’s rapporteurs underscored significant deficiencies,
noting that Russia not only failed to implement essential reforms in key legal sectors but also retained
the Soviet instrumental view of law, wherein laws could be circumvented for convenient solutions.
Nonetheless, driven by an arguably naive optimism, Russia was admitted to the Council of Europe.
Another critical issue concerning Russia’s membership in the Council of Europe was its engagement
in the ECHR system, a topic thoroughly explored in the second chapter. Initially, it was believed that
adherence to the European Convention would significantly enhance human rights protection in
Russia, as it allowed Russian citizens to bring claims of violations before the European Court of
Human Rights. However, it soon became evident that Russia’s participation in the Convention, far
from being an achievement, primarily obstructed the Strasbourg Court’s work by massively
contributing to its caseload. The chapter then delved deeper to uncover the main reasons behind the
high volume of cases referred to the ECtHR by Russians. These included the non-implementation or
delayed implementation of national court decisions, the persistence of the nadzor institution, and the
failure to investigate serious human rights violations.

Despite reforms like the Brighton Declaration aimed at addressing deficiencies in the ECHR system,
in 2015, Russia adopted a drastic new approach regarding its participation. As detailed in chapter
three, the Russian Constitutional Court was empowered to decide on the non-enforcement of
judgments from the Strasbourg Court if they were deemed to violate the Russian Constitution. This
development was not an abrupt decision but rather the culmination of mounting political pressures
and ongoing legal battles between the RCC and the ECtHR. This study contends that this moment
was pivotal in Russia’s human rights backlash, signaling a decisive shift as Russia openly undermined
one of the Council of Europe’s core principles: the authority of the European Court of Human Rights.
Nonetheless, the most prominent demonstration of Russia’s human rights backlash was its 2022

invasion of Ukraine, an event that also marked the Country’s departure from the Council of Europe.
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This topic was explored in the fourth and final chapter of the study. Specifically, the chapter
investigated the steps leading to Russia’s expulsion and the associated financial and legal
repercussions. It also evaluated the extent to which this backlash manifested in Russia following the
expulsion, focusing on two critical issues: the prohibition of the death penalty and political pluralism,
both of which are fundamental rights now significantly endangered in Russia.

The concluding remarks of this study explore the critical question of whether it is possible to halt the
human rights backlash in Russia and, if so, when this might occur. Russian Deputy Foreign Minister
Aleksandr Grushko asserted that “the withdrawal from the Conventions of the Council of Europe,
contrary to various conjectures, didn’t have a negative impact on the system of human rights

protection in our country”’¢’

. However, this claim is fundamentally inaccurate. The European Court
of Human Rights previously had the authority to monitor the functioning of the Russian justice system
and mandate the resolution of its issues. In stark contrast, addressing human rights violations in Russia
today faces severe obstacles. While it remains possible to appeal to United Nations Committees, there
is little confidence in the effectiveness of this mechanism within the Russian legal system.
Furthermore, given that Russia shows no intention of implementing decisions for cases brought
before September 16", 2024, the ECHR system has become “mere background noise, irrelevant to
the system”7%8,

Based on these considerations, this study asserts that as long as the political landscape in Russia
remains dominated by the totalitarian regime of President Vladimir Putin, the full restoration of
human rights protection is unlikely. Nevertheless, Russia’s fate is not set in stone, and two significant
considerations suggest that a post-Putin Russia could embrace a democratic future. First, Russia has
experienced democratization in the past, demonstrating that such a transformation is indeed possible.
Second, and more crucially, the belief that Russians have a ‘“genetic predisposition toward

dictatorship™’¢?

is fundamentally incorrect: pro-democratic Russians do exist, as evidenced by the
numerous political prisoners, exiled dissidents, and the individuals protesting under the “Noon
Against Putin” movement during the 2024 residential elections. Therefore, Russian history provides
reassurance that an alternative path exists, and Russians striving for this different path today should

ignite hope for a brighter, democratic future.
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