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International Territorial Administration in Kosovo under the United
Nations: From NATQ’s Intervention to the EU Rule of Law Mission

«Contribuire a ridurre, sia pure di una fra-
zione infinitesimale, la sofferenza cosi dif-
fusa nel mondo puo rendere meno oppri-
mente il bilancio della nostra giornata»
Antonio Cassese, | Diritti Umani Oggi.

«Toute communauté humaine, pour peu qu’elle
se sente humiliée ou menacée dans son existence,
aura tendance a produire des tueurs, qui commet-
tront les pires atrocités en étant convaincus d’étre

dans leur droit, de mériter le Ciel et ’admiration
de leurs proches. En chacun de nous existe un Mr
Hyde ; le tout est d’empécher que les conditions
d’émergence du monstre ne soient rassemblées»
Amin Maalouf, Les Identités Meurtrieres.

«Sabina muvrétila viru ve velikost lidského
prosvitalo bolestné drama jeji zemé.
Jenomze Sabina to drama nemilovala»
Milan Kundera, Nesnesitelna lehkost byti.



Introduction

Today’s world is no longer just natural ambient but is inherently political. On
a planisphere, no uncharted land is left under the formula hic sunt leones,
and the planet is defined by both tangible and intangible frontiers of slightly
less than two hundred political entities. States have become the fundamental
bricks of the international system, with all the terrestrial surface now falling
under the sovereignty of some form of central authority®.

However, this governance is not static, nor does it go unchallenged. Territo-
rial sovereignty may be ‘lost’ due to external invasions — the most common
cause in history — or through internal conflicts, such as rebellions, seces-
sions, or so-called failed states. Beyond these two scenarios, a third way has
surfaced in history, where states do not necessarily ‘lose’ their sovereignty,
but a portion of their territory undergoes a period of administration by an in-
ternational authority or organisation. International territorial administration
(ITA) is a specific formula of governance that the international community
has progressively developed as a potential remedy to the deficiencies of
states in guaranteeing their people’s safety and respect. In principle, ITAs are
designed to resolve conflicts, sustain peace, and promote human security.
However, the practice may be quite different from the theoretical concept.
Therefore, it is crucial to carefully assess both the limitations and successes
of this type of governance, identifying the weak areas that require improve-
ment and the valuable lessons that can be learned. In this study, we aim to
explore the controversies and often overlooked contributions of ITAs by ex-
amining two key questions: what role do international organisations play in
international territorial administrations? What factors explain both their fail-
ures and their achievements?

The literature on international territorial administrations (ITAs) is relatively
limited and tends to focus on specific aspects of the concept. The largest
body of work centres on the relationship between international and local ac-
tors, often critiquing ITAs on grounds of legitimacy and advocating for local
ownership, sovereignty, and self-determination?. While these concerns will
be addressed in Chapters Three and Four, this literature tends to focus nar-
rowly, lacking a more comprehensive examination of the connection be-
tween ITA mandates and their direct operational responsibilities. Another
segment of the literature, grounded in legal analysis, addresses the issue of
human rights accountability®. Unquestionably, this is one of the most com-
plex legal challenges associated with the immunities and privileges of inter-
national organizations, not exclusively for international administrations. This

! There is only one exception to this allegation, posed by the interesting story of Bir Tawil, a
small area enclosed between Egypt and Sudan and claimed by neither for historical reasons.

2 CAPLAN (2005); STAHN (2008); WILDE (2008); DE BRABANDERE (2009).

3 STROHMEYER (2001A); KNOLL (2008); MURATI (2020).



issue will be revisited in Chapter Four. Finally, there is a more heterogene-
ous body of research that explores the forms and modalities of inter-
organizational cooperation®. However, this research often takes either a mac-
ro approach, covering multiple case studies but sacrificing detailed accuracy,
or a micro approach, focusing narrowly on a single sector within one case
study — both departing from the central part on the international administra-
tion.

This study seeks to assess the performance of international organisations in
international territorial administration, by employing an analytical frame-
work composed of three explanatory factors: political (or primary), opera-
tional (or secondary), and contextual (or external). First of all, “political fac-
tors’ are the foundational elements of any international mission, forming its
conceptual and guiding framework. Though typically straightforward and
not exhaustive, these factors provide the essential basis from which an inter-
national mission derives its legitimacy and strategy. These decisions primari-
ly fall within the realm of international organizations, as they are made by
member states in plenary sessions or smaller councils to establish the core
mandate of the mission. ‘Operational factors’ refer to the decisions, actions,
and direct consequences of the authorities and officials managing the inter-
national administration. These are secondary to political factors because the
legitimacy and authority of the international administration stem from the
mandate granted by the international organization. Without this mandate, the
operational aspects would not exist. Finally, ‘contextual factors’ arise from
the specific socio-political, cultural, and historical conditions of the territory
and its people, which lie outside the direct control or responsibility of the in-
ternational organizations or the administering authorities.

This study hypothesizes that flaws in the political factors of international or-
ganizations can derail, or at least significantly impair, the potential opera-
tional successes of international administrations. A clear direction and de-
fined end goals are essential for developing and executing a comprehensive,
coherent strategy. Without a clear objective, the mission risks losing its fo-
cus. To test this hypothesis, the following chapters will examine Kosovo® as
the central and most fitting case study for several reasons. Despite its small
size and population of under two million people — comprising Albanians,
Serbs, Bosniaks, Turks, Roma, and other minorities — Kosovo's significance
far exceeds its scale. This small territory, nestled in the mountains of the
Balkan Peninsula, stands as a powerful example of humanity's ongoing
struggle for peaceful coexistence and inter-ethnic tolerance. We can grasp
this atmosphere of contention from the quarrel over the terms used to identi-
fy the land: the province of Kosovo and Metohija (or merged in Kosmet), for

4 CROSSLEY-FROLICK, DURSUN-OZKANCA (2012); HARSCH (2014); BIERMANN, Koops (2016).
5 There is no consensus over the appellation of the territory. Throughout this work, only for
reasons of simplicity and without taking any political stand, it will be used the term Kosovo,
except for original titles of international documents or books. For placenames within Kosovo,
it will be considered both Albanian and Serbian versions without any accents (e.g. Prisht-
iné/Pristina).



the Serbs; Kosova (or Kosové), for the Albanians. From here, two distinct
and competing narratives emerge — two mutually exclusive “truths of Koso-
vo™®. The events here occurred have had a shockingly powerful impact on
the current international system under a variety of aspects: from the contro-
versial NATO humanitarian intervention to the unprecedented joint rule of
the United Nations Interim Administration Mission in Kosovo (UNMIK) and
the Kosovo Force (KFOR), to the ongoing European Union Rule of Law
Mission (EULEX). As regards specifically the period under international
administration, one of UNMIK’s novelties was the multitude of international
organisations acting under the UN ‘umbrella mission’, such as the United
Nations High Commissioner for Refugees (UNCHR), the Organisation for
the Security and Cooperation in Europe (OSCE), and the European Union.
The very small size of the territory required this international ‘crowd’ to fig-
ure out some coordinating expedients not to mutually interfere with each
other. Hence, the case of Kosovo enables us to analyse and compare a varie-
ty of legal aspects and practical activities of the UN, NATO, UNCHR, OSCE
and the EU, as well as to assess the dynamics established by their close co-
existence (whether it was cooperative or dysfunctional) in a small piece of
land such as Kosovo. The research methodology employed for this study is
multi-faceted, comprising at time historical excursus (the contextual change
through time), normative considerations (the change from legal dispositions
and their effective implementations) and comparative analysis (the differ-
ences among the various international organisations).

The study is structured in three main parts, each characterized by the domi-
nant context wherein the international organisations had to operate and co-
operate: conflict, peacebuilding, and independence. In Part I, we start by put-
ting in place an overview of the historical and political context of Kosovo
(Chapter 1) and we introduce the international involvement by looking at the
main legal implications of the military intervention and humanitarian assis-
tance in 1999 (Chapter 2). Part 1l is the core of the thesis, wherein we con-
sider the theoretical and historical framework of the international territorial
administrations (Chapter 3) before moving to a thorough evaluation of the
content and implementation of the UN Security Council 1244, highlighting
mandates, objectives, structures and operations of both the international civil
and security presences (Chapter 4). Hence, we shall assess the capacity of
international organisations to cooperate on the ground, despite the flaws in
the mandate and the contextual challenges. Lastly, Part |11 sets on the context
of the unilaterally declared independence of Prishtiné/Pristina, allowing us to
reflect on the practical and legal consequences for UNMIK as well as the
greater operational stage of the European Union Rule of Law Mission in Ko-
sovo, EULEX (Chapter 5). Ultimately, this research contributes to offering a
methodological framework grounded in cause-and-effect analysis to assess
more precisely the performance of ITAs and international organizations. This
framework aids in identifying the underlying sources of various dysfunc-

6 DEJAN GUZINA (2003: 30).



tions, thereby facilitating more effective solutions aimed at ensuring conflict
resolution, sustaining peace, and advancing the protection and promaotion of
human rights.
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PART I: CONFLICT
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Chapter One: Historical and Political Context of Kosovo

Each conflict has its logic and if we do not understand it, we cannot find a
resolution for it. The conflict in Kosovo started in 1998 and ended in 1999,
but the roots of the confrontation had started long before and have not been
stamped out yet. Exemplary case of the post-Cold War crises that “are no
longer simple affairs of a single cause or simple response™?, we can individ-
uate three levels of confrontation behind Kosovo: a) the ethnic tensions be-
tween Albanian and Serbian communities in Kosovo; b) the growing Serbian
nationalism in post-Tito’s Yugoslav Federation; and ¢) the faltering strategic
relations between NATO and the Russian Federation on the international
level. Despite the complexity, this is the historical and political logic from
which our research must set forth if we want to comprehend the further de-
velopments of the story of Kosovo, especially considering the specific fea-
tures and major setbacks of the later international administration.

In this first chapter, we introduce the background wherein the action of the
international organisations has taken place. We will set off by opening up the
opposing symbolic value that Kosovo holds for the Serbs and the Albanians,
out of which the political fractures have emerged, eventually leading to open
conflict. Without these premises, all the further reasoning would be ground-
less. We will then briefly display the main factors and events of the proper
Kosovo war, from the initial internal phase to the abrupt internationalization
following the start of NATO’s air campaign. Finally, we move on to the post-
conflict phase and the deployment of the “international civil and security
presences™, as envisioned by the Security Council Resolution 1244. Here,
we will limit ourselves to a summary of the major features and its evolution
until the 2008 unilateral declaration of independence by the Kosovo Assem-
bly, prompted by the unsuccessful UN-led process of determining the final
status of Kosovo.

1.1 A confrontation of crossing identities and opposing narratives

The confrontation is the context wherein the conflict takes place. They are
two activities with distinct purposes for the latter is only one of the viable
alternative outcomes of the former. As put by Rupert Smith, “the point of
origin [of the conflict] is always a confrontation: the core dispute, which is
always political™. In Kosovo, the confrontation is an issue of identity and

! Larry Minear quoted in WEIL (2001:79).

2 Resolution of the United Nations Security Council, 10 June 1999, S/RES/1244, The Situa-
tion in Kosovo, para. 5.

3 The difference in their purposes is well explained by SmiTH (2019: 182-183): “In confronta-
tions the aim is to influence the opponent, to change or form an intention, to establish a condi-
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sovereignty whose roots go back until the Middle Ages but whose sprouts
trace to the more recent Yugoslav past.

This territory casts an enormously powerful symbolic value for the Serbian
cultural heritage, akin to a “holy land”, due to the plethora of religious build-
ings there hosted: 14 historical Orthodox churches and monasteries pre-
served, along with the ruins of other 23 monasteries and 140 churches®.

From a historical background, the battle of Kosovo Polje (‘Field of the
Blackbirds’) occurred on June 28", 1389, between Serbs and Ottomans,
crystallised the birth of the myth of ‘lost” Kosovo as the ‘heart of Serbia’®
and the nostalgia of a past of grandeur of the Serbian Empire of the 14" cen-
tury — one of the largest states in Europe at that time®. Conversely, the Alba-
nian narrative has always claimed the ethnic and cultural continuity between
the early Illyrians and the medieval Albanians as the most profound legiti-
macy for the sovereignty over this land. Eventually, after almost five centu-
ries of Ottoman rule, the territories corresponding to today’s Kosovo were
ceded to Serbia and Montenegro as compensation for the 1912-1923 Balkan
Wars. This meant that the Albanian majority in Kosovo had now become a
minority within the greater Serbia, and while the Serbian narrative saw it as
‘liberation’, the Albanian counterpart perceived it as ‘colonization’’.

In the second half of the 20™ century, Josep Tito partially managed to soften
these persistent tensions by leveraging the federal architecture of his Social-
ist Yugoslavia to grant Kosovo the status of Autonomous Province with large
powers®, However, as for the history of the rest of Yugoslavia, the death of
Tito removed the keystone from the foundations and the system started to
crumble. The following year, in fact, with the repression by the Yugoslavian
Army of the Albanian mass protests in Pristina/Prishtiné, the confrontation in
Kosovo awakened and both Albanian and Serbian nationalism in Kosovo
started to simmer during the 1980s.

The rise of Serbian nationalism is the second essential element in the story,
with the turning point of the election of Slobodan Milosevi¢ as President of
the Serbian Republic in 1988. His well-known Gazimestan speech for the
600" anniversary of the battle of Kosovo baptized him as the champion of
Serbian nationalism leaning towards a new Great Serbia in the middle of the

tion and, above all, to win the clash of wills. In conflicts the purpose is to destroy, take, hold;
to forcibly attain a decisive outcome by the direct application of military force”.

4 AVRAMOVIC et al (2010: 9 ff.); PIRIEVEC (2014: 555 ff.); SVIRCA (2016: 192-195).

5> DASKALOVSKI (2003: 12-13 ff); PIRIEVEC (2014: 514).

6 The first Slavik settlements of the 4™ Century in the Balkans eventually succeeded in creat-
ing the Medieval Serbian Kingdom (1217-1346) and later Empire (1346-1371) which, how-
ever, were subdued with the arrival of the Ottomans at the end of the 14™ century. For further
information look at BIEBER and DASKALOVSKI (2003); SVIRCA (2016).

" DASKALOVSKI (2003: 16).

8 Under the 1974 Yugoslav Constitution the composition of the Federation was officially es-
tablished by six Republics and two Autonomous Provinces (Kosovo and Vojvodina). The lat-
ter enjoyed de facto the same powers and rights as the Republics in the main federal branches
of government.

13



Balkans®. The fulfilment of his expansionist aims would soon lead to the col-
lapse of the Socialist Yugoslavia but, for what concerned Kosovo, Milosevi¢
opened his office by deleting any form of constitutional autonomy enjoyed
by Pristina/Prishtiné since 1974, establishing a repressive control of Bel-
grade over the newly called province of “Kosmet”'°. Unquestionably, these
measures further inflamed the old discord with the Kosovo Albanians who
opted to peacefully boycott the official Serbian institutions and created their
own “parallel infrastructures”, from education to administration®?.

Finally, we must consider the residual confrontation on the international lev-
el between NATO and Russia. Moscow has historically taken the role of pro-
tector of the Slavic population and was thus close (as still is) to the regime of
Belgrade. Consequently, albeit the desegregation of Yugoslavia occurred in
the 1990s, that is, in the so-called “post-Cold War policy consensus™?, the
NATO intervention in 1999 certainly contributed to the opening of a fracture
between Moscow and Washington. Without descending into deep geopoliti-
cal considerations, we must acknowledge that this external confrontation
played a significant role in the Kosovo story, unfolding mostly within the
UN Security Council, paralysing its leverage, and thus contributing to the
halo of uncertainty related to the mission of the United Nations Interim Ad-
ministration Mission in Kosovo (UNMIK) and the process of determination
of the final status of Kosovo.

1.2 The Kosovo Conflict [1998-1999]

The war in Kosovo was the last page of the decade-long collapse of the So-
cialist Federal Republic of Yugoslavia that provoked more than a quarter
million dead, thousands of people forcibly displaced and the whole Balkan
region scattered. The Federal architecture had started to falter since Tito died
in 1980, under the pressure of the awakened nationalist sentiments and a se-
rious economic downturn. The rise of MiloSevi¢ and his Serbian chauvinism
represented a threat to the other Republics which suffered the overwhelming
attitude of Belgrade for a centralized control over the Balkans®. The Serbs
composed the greatest national group within Yugoslavia but were split into
significant minorities within all the other Republics and Milosevi¢ was eager
to be reunited all of them within Serbia’s borders. Eventually, Slovenia was
the first to declare independence in 1991, a little later followed by Croatia

% The Gazimestan speech was given by Slobodan Milogevi¢ on June 28™, 1989, at the monu-
ment of Gazimestan on the Kosovo Field in memory of the Battle of Kosovo fought on the
same day in 1389. Before a huge crowd, Milosevi¢ presaged the possibility of new armed bat-
tles in the future of Serbian nations.

10 The policy of Milosevi¢ was openly approved by the Serbian public opinion “che guardava
al Kosovo attraverso il prisma dei propri miti nazionalistici e considerava gli albanesi usurpa-
tori di una terra sacra [emphasis added], la culla della Nazione” PIRJEVEC (2014: 514).

1 PIRIEVEC (2014: 554-559).

2 HARLAND (2016: 225).

13 ZIMMERMANN (1995: 6-12).
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and North Macedonia (fYROM)™, and then Bosnia-Herzegovina (BiH) in
1992.

The international community immediately acknowledged the potentially
dreadful consequences of a violent disaggregation of Yugoslavia but, despite
all efforts, failed to avert the turn of inhuman brutality. The most devastating
events involved Croatia and BiH, where the world assisted helpless to wide-
spread violence against civilians, extensive ethnic cleansing and genocide®.
The UN and NATO struggled to contain the scope of the wars, conducting
respectively missions of peacekeeping (such as the United Nations Protec-
tion Force, UNPROFOR?®) and military actions, such as no-fly zones and
airstrikes against Bosnian Serb Forces (such as 1993-1995 Operation Deny
Flight and 1995 Operation Deliberate Force)'’. The outcomes, the mistakes,
and the lessons learnt from the experience in BiH and Croatia would be cru-
cial for the later approach of the international community during the Kosovo
War, both relative to the impact of NATO’s airstrikes on parties’ inclination
to negotiate and for the post-conflict management?®,

Only by the mid-1990s, this gory chapter of the violent Balkan scramble
closed with the signing of the Dayton Agreement: Bosnia-Herzegovina was
finally recognised as an independent Republic composed of two distinct “en-
tities”, one Serbian and the other Croatian-Bosnian'®. Accordingly, of the
various components of the former Socialist Federation (officially succeeded
by the Federal Republic of Yugoslavia in 1992), only remained two Repub-
lics: Montenegro and Serbia — including Kosovo.

1.2.1 Insurgency and counterinsurgency [1996-1998]

The international community succeeded in 1995 in agreeing on the Dayton
Agreement to put an end to the conflict in Bosnia-Herzegovina. The price for
that, however, was for the question of Kosovo being left out, with two op-
posing yet essential interpretations: for MiloSevié¢, it meant the acknowl-
edgement by the international community of Kosovo as an internal affair be-
longing exclusively to Serbia; for the Kosovo Albanians, the peaceful means
of Ibrahim Rugova had failed, the international community had left them

14 Due to a dispute with Greece over the name Macedonia, the new State in 1993 was official-
ly called the former Yugoslav Republic of Macedonia (fYROM). The appellation Republic of
North Macedonia came into effect only in 2019 after an agreement was reached between the
two countries the previous year.

15 Judgment of the International Criminal Court for the former Yugoslavia (ICTY), 26 March
2016, Case 1T-95-5/18-T, The Prosecutor v. Radovan Karadzic.

16 Resolution of the United Nations Security Council, 21 February 1992, S/RES/743, Socialist
Federal Rep. of Yugoslavia (21 Feb).

17 LAMBETH (2010: 32 ff.).

18 For the civilian side, the United Nations Mission in Bosnia and Herzegovina (UNMIBH)
and for the security mission, the Implementation Force (IFOR) substituting the UNPROFOR.
19 PIRJEVEC (2014: 520-530).
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alone and it was now the moment to embrace the arms against the repressive
regime of Belgrade?.

The Kosovo Liberation Army (KLA/UCK)?# launched in 1996 the so-called
Kosovo Insurgency, conducting several attacks against Serbian governmental
buildings and police stations to destabilize the province. In a spiral of vio-
lence, Belgrade violently reacted against these guerrilla actions so that the
region progressively slid into war. The latter is a term conventionally identi-
fied starting from the Drenica massacre of February/March 1998 committed
by the Serbian police.

We can divide the conflict in Kosovo into two phases with failed diplomatic
peace talks in between. The first phase was an internal fighting lasting al-
most all of 1998. This return of violence in the Balkans was echoed by an
increasing concern by the international community, especially for “the ex-
cessive and indiscriminate use of force by Serbian security forces and the
Yugoslav Army”?. But the demands of the Security Council for “all parties,
groups and individuals [to] immediately cease hostilities and maintain a
ceasefire” remained unheeded?.

Only in October, it was reached a first ceasefire, brokered by the US Special
Envoy, Richard Holbrooke, and that allowed the withdrawal of the Yugoslav
army under the Verification Mission of the Organization for Cooperation and
Security in Europe (OSCE). The Holbrooke-Milosevi¢ Agreement effective-
ly improved the humanitarian situation, enabling the return home to thou-
sands of Albanians, but it failed to address the core of the dispute?*. Albeit
the international community endorsed it as a valid step toward peace, the ne-
gotiations did not involve either representatives of the Kosovo Albanians or
the KLA/UCK - thus failing the ultimate test for local legitimisation®. As a
result, violence never effectively stopped and, soon after a few months, open
conflict resumed.

1.2.2 NATO’s intervention [March-June 1999]

The new escalation urged the so-called Contact Group? (US, UK, France,
Germany, Russia, and Italy) to convene an international conference at Ram-

20 1brahim Rugova was the founder and leader of the Democratic League of Kosovo (LDK),
the main party in Kosovo, advocating for a strategy of minimalist methods and an active
peaceful boycott of Serbian administration in the province.

21 The original Albanian name is Ushtria Clirimtare Kombétare (UCK).

22 Resolution of the United Nations Security Council, 23 September 1998, S/RES/1199, The
situation relating to Kosovo, Preamble.

23 |vi, para. 1.

24 OGATA (1999: 209-210).

%5 HeAD (2008: 155).

% International Contact Groups are “informal, non-permanent international bodies that are
created ad hoc, with the purpose of coordinating international actors in their aim of managing
a peace and security crisis in a specific state or region” as defined in HENNEBERG (2020: 445—
472). As regards the case of Kosovo, it refers to the informal grouping of those countries such
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bouillet, in France, to try to reach a comprehensive diplomatic solution,
along the lines of the Dayton experience. The peace talks lasted from Febru-
ary to March 1999 and the final document would have foreseen the retreat of
the Serbian regular army from the province, democratic self-government for
the Albanian majority, international patrolling by NATO for three years until
the determination of the final status of Kosovo?'. However, the Yugoslav-
Serbian delegation refused to sign the document, claiming that it would be
an unacceptable violation of their sovereignty:

“Si tratta di un tentativo di distruggere la Serbia. L’Occidente non desidera un
accordo ragionevole; considera infatti il Kosovo come il primo passo verso la
frammentazione, occupazione e dominazione di tutto il paese e per soddisfare
interessi stranieri”?®,

On March 24", 1999, six days after the failure of diplomatic means, NATO
forces began a large-scale air bombing campaign over Yugoslavia, despite
the lack of explicit authorisation by the Security Council®. Operation Allied
Force lasted for 78 days during which, notwithstanding the unparalleled su-
periority of NATO, the persistence of Belgrade proved hard to bend. Only in
June, MiloSevi¢ accepted the terms for an international peace plan, brokered
by Ahtisaari and Chernomyrdin to cease the hostilities®. On the 12", the first
NATO-led peacekeeping forces (within the framework of the Kosovo Force
mission, KFOR) entered Kosovo. In the immediate aftermath, the direction
of decennial Kosovar movements reversed with almost 750,000 Albanian
refugees returning home and about 180,000 Serbs — roughly half the prov-
ince’s Serb population — fleeing in fear of reprisals®..

The following day the Kumanovo Military-Technical Agreement® ended the
controversial NATO humanitarian intervention, and the Security Council
adopted Resolution 1244 deciding for “the deployment in Kosovo, under
United Nations auspices, of international civil and security presences”.

as the United States, United Kingdom, France, Germany, Russia, and Italy which first came
together in response to the previous crisis in Bosnia.

27 Letter dated 4 June 1999 from the Permanent Representative of France to the United na-
tions Addressed to the Secretary-General, 7 June 1999, S/1999/648, Annex |, Rambouillet Ac-
cords, Interim Agreement for Peace and Self-Government in Kosovo (hereafter Rambouillet
Accords).

28 Milan Milutinovic, President of Serbia (1997-2002), quoted in PIRIJEVEC (2014: 598).

29 NATO countries attempted to gain authorisation from the UN Security Council for military
action but were opposed by China and Russia which expressed that they would resort to their
veto power in case of deliberation on the matter.

30 Resolution S/RES/1244, supra note 2, Annex 2 (hereafter Ahtisaari-Chernomyrdin Agree-
ment).

31 DEL MUNDO, WILKINSON (1999: 11).

32 Military Technical Agreement between the International Security Force (“KFOR”) and the
Governments of the Federal Republic of Yugoslavia and the Republic of Serbia (hereafter
Kumanovo MTA), 9 June 1999.

33 Resolution S/RES/1244, supra note 2, para. 5.
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1.3 The UN administration [1999-2008]

On June 10, 1999, the territory of Kosovo, formally a province of the Repub-
lic of Serbia, shifted under the joint international administration of the Unit-
ed Nations and NATO. It was not the first time that the UN established this
peculiar kind of mission and broad experience was inferred from the prece-
dent in Bosnhia-Herzegovina®.

For the international civilian presence, the UN Interim Administration Mis-
sion in Kosovo (UNMIK) was arranged according to the so-called ‘four-
pillars system’, headed by different international organisations: the Civil
Administration pillar by the UN; the Humanitarian Assistance pillar by the
UN High Commissioner for Refugees (UNHCR); the Democratisation and
Institution Building pillar by the OSCE; the Reconstruction and Economic
Development by the European Union (EU)®. The Special Representative of
the UN Secretary-General (SRSG) was responsible for the coordination
among all the various international organisations and, since Regulation NO.
1999/1, became the maxima auctoritas within the internationally adminis-
tered Kosovo®.

For the international security presence, as envisaged by the UNSC Resolu-
tion 1244/1999, the NATO-led Kosovo Forces (KFOR) had the responsibil-
ity for deterring renewed hostilities, demilitarizing the KLA/UCK, support-
ing the international humanitarian effort and coordinating with the interna-
tional civil presence®. It is important to note that there was no hierarchical
relations between UNMIK and KFOR as the Commander of KFOR respond-
ed to NATO’s chain of command. This precarious dualism at the top of this
joint international administration, however, was partially balanced through
close coordination between UNMIK and KFOR in activities such as routine
meetings, liaison officer systems, and joint operations or patrols®. Despite
considerable limits, this multidimensional and dual international administra-
tion ensured a considerable degree of freedom and flexibility allowing the
UN to adjust to the necessities on the ground of restoring the order in Koso-
vo after the conflict®®.

3 Ocuz (2016: 105).

35 YANNIS (2001: 32).

3 Regulation No. 1999/1 of the United Nation Interim Administration Mission in Kosovo, 25
July 1999, UNMIK/REG/1999/1, On the Authority of the Interim Administration in Kosovo,
Section 1.1: “All legislative and executive authority with respect to Kosovo, including the
administration of the judiciary, is vested in UNMIK and is exercised by the Special Repre-
sentative of the Secretary-General”.

7 Resolution S/RES/1244, supra note 2, para. 9. Differently from the military intervention,
NATO’s presence in Kosovo was legitimized and legalized by paragraph 7 of this same reso-
lution: “[the UNSC] authorizes Member States and relevant international organizations to es-
tablish the international security presence in Kosovo as set out in point 4 of Annex 2 with all
necessary means to fulfil its responsibilities under paragraph 9 below”.

38 Ocuz (2016: 107).

39 YANNIs (2001: 33).
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1.4 The Republic of Kosovo [2008-current]

The joint international administration UN-NATO issued by the UNSC Reso-
lution 1244 was originally conceived to be “interim” and “transitional”,
while “facilitating a political process designed to determine Kosovo’s future
status™. However, as we shall investigate in the next chapters, the omission
from the text of the Resolution of any indications about the procedure or the
ends for determining Kosovo’s future status created a halo of uncertainty
compelling UNMIK to stall and postpone the moment of complete transfer
of authority to the local actors. This was cause of a growing turmoil in the
majority of the Kosovar population that eventually erupted in widespread ri-
ots in March 2004.

The unexpected burst of violence worked as a wake-up call for the UN about
the need to reconfigure the mission ongoing in Kosovo. Secretary-General
Ban Ki-moon prompted in 2005 an initiative to resolve the standoff once and
for all, but the conclusive proposal for a “conditional independence” of Ko-
sovo recommended by the UN Special Envoy, Martti Ahtisaari, sunk because
of Russia’s opposition*'. Deceived by the paralysis in the Security Council as
well as the inconclusive talks among the Troika (EU, Russia, and USA), the
Kosovo Assembly decided to force the hand proceeding to declare unilateral-
ly the independence of the Republic of Kosovo on February 171, 2008.

The main legal implications that followed there were two. Serbia, like many
other states, strongly opposed the act and resorted to the International Court
of Justice (ICJ) questioning its legality. However, the Court deliberated that
the declaration “did not violate any applicable rule of international law”,
eluding the major issue of Kosovo’s status*?. As regards the territorial admin-
istration, instead, the EU acquired greater responsibility as most of the au-
thority of UNMIK was handed over to its Rule of Law Mission in Kosovo
(EULEX), the largest civilian mission ever launched under the Common Se-

40 Resolution S/RES/1244, supra note 2, paras. 10, 11(e).

41 Letter dated 26 March 2007 from the Secretary-General addressed to the President of the
Security Council, 26 March 2007, UN Doc. S/2007/168, Report of the Special Envoy of the
Secretary-General on Kosovo s Future Status (Ahtisaari Report), p. 2. Ahtisaari assessed that
“the negotiations’ potential to produce any mutually agreeable outcome on Kosovo’s status
[was] exhausted. No number of additional talks, whatever the format, [would] overcome this
impasse”. He concluded that “the only viable option for Kosovo is independence, to be super-
vised for an initial period by the international community”.

42 Advisory Opinion of the International Court of Justice, 2010, ICJ Reports 141, Accordance
with International Law of the Unilateral Declaration of Independence in respect of Kosovo, p.
3. The ICJ answered strictly the question that was requested about the legality of the declara-
tion of PriStina/Prishtiné and thus concluded that the adoption of the declaration of independ-
ence of 17 February 2008 did not violate general international law, the Security Council Reso-
lution 1244 (1999) or the Constitutional Framework. Consequently, the adoption of that decla-
ration “did not violate any applicable rule of international law.” Such a general conclusion of
the court has been — and still is — openly debated and criticised as a means to avoid solving
the core of the question over Kosovo.
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curity and Defence Policy (CSDP)*. This event confirmed the evolution of
the mission: from institution-building to assistance and monitoring.

In 2012, the temporary international supervision envisioned by the Ahtisaari
Report terminated and Kosovo became responsible for its governance*. To
date, the world appears split over the issue of Kosovo as 102 out of 193
countries have accepted to officially recognize the independent Republic of
Kosovo. Within the European Union itself, there is no unanimity*®. The fact
remains that, alongside the most recent EULEX, UNMIK and KFOR mis-
sions are still present in Kosovo as the legal basis of the UNSC Resolution
1244 is still virtually in force to this day*®.

43 Joint Action of the Council of the European Union, 4 February 2008, 2008/124/CFSP, on
the European Union Rule of Law Mission in Kosovo, EULEX KOSOVO.

44 Ahtisaari Report, supra note 41.

455 EU member states currently do not recognize the independent Republic of Kosovo: Spain,
Slovakia, Cyprus, Romania, and Greece.

46 Resolution S/RES/1244, supra note 2, para. 19: “The Security Council [...] decides that the
international civil and security presences are established for an initial period of 12 months, to
continue thereafter unless the Security Council decides otherwise [emphasis added]”. To date,
the Security Council did not or could not decide otherwise.
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Chapter Two: International Intervention and Assistance

The first airstrikes on the Serbian sovereign territory marked the start of the
direct involvement of the international community in the Kosovo story. A
page of history that is not fully closed yet. In the first chapter, we have seen
that the previous international efforts to solve the crisis through various dip-
lomatic and multilateral channels eventually failed, be it due to negotiating
shortcomings (rif. Dayton Agreement and Rambouillet peace talks) or the
same warring parties’ conduct (rif. Holbrooke-Milosevi¢ Agreement). Once
all the possible ways were exhausted, NATO member states found them-
selves before an unanswerable quandary: either to witness passively or to in-
tervene decisively. It was a severe aut aut based on the clash between two
prominent principles of international law: the principle of non-intervention
and the protection of human rights. The gravity of the quarrel was worsened
by the awareness of the humanitarian carnage ongoing against the Albanian
population and the horrific memory of genocide that occurred in Bosnia un-
der the indifferent eye of the international community.

NATO eventually acted and the price for that was that, for the first time in
history, incidentally in the fiftieth anniversary of its foundation, the Atlantic
Organization declared war on a third country without the explicit sanction of
the Security Council. The repercussions of such a conduct were self-evident
then as they are still now. This chapter closes the first part related to the con-
flict by drawing up the major legal implications derived from the early direct
involvement of the international community in the Kosovo story: the contro-
versial doctrine of humanitarian intervention and the challenges to humani-
tarian assistance.

2.1 The humanitarian intervention of NATO

After the end of the Cold War, [’intervention d’humanité was one of the most
captivating and debated challenges in the international system. The ruthless
ethnic violence passed through the 1990s had had the same catalysing effects
on global attention that the 9/11 attacks would later have about the threat of
terrorism. A considerable contribution came from the progress in communi-
cation channels, fuelling the widespread opinion that the international com-
munity could not stand still before the slaughters were recorded on live TV,
but it was imperative to do something. However, there was no clear consen-
sus on how to intervene.

Operation Allied Force, both in its merits and for its criticisms, may be the
most prominent precedent of humanitarian intervention. A concept that, for
the purposes of this study, we hereby explain through J.L. Holzgrefe’s defi-
nition as:
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The threat or use of force across state borders by a state (or group of states)
aimed at preventing or ending widespread and grave violations of the funda-
mental human rights of individuals other than its citizens, without the permis-
sion of the state within whose territory force is applied®.

Neither the concept nor the practice is new. Already in the 17" century, Gro-
tius had argued the existence of a “Right of human Society [Sic]” in Natural
Law to relieve people from the oppression of foreign Tyrannies?. However,
the long-standing debate on the significance of humanitarian intervention has
chiefly opposed political Realists and Idealists. Historically, the movement
of Liberalism has always stood up for the centrality of individuals, with their
freedoms and rights as fundamental values of the domestic society. People
must be protected from the abuse of public power, and States shall restrain
their authority. Parallelly, on the global level, international set boundaries to
the ruthless conduct of States, while the protection and promotion of human
rights shall be deemed the uppermost principle. On the other hand, the real-
politik narrative argues that, in an anarchic global ‘disorder’ such as the one
wherein we live the only consistency is states with their sovereignty, i.e.,
those polity effectively claiming “the monopoly of the legitimate use of
physical force within a given territory”®. The concept of humanitarian inter-
vention for the Realists contravenes the very essence of the State and is
equivalent to questioning the status quo existing since the Westphalia Peace.

As regards the practice, some accounts have proposed some primordial prec-
edents already in the 19" century, with the interventions by European powers
in Greece (1827), Syria/Lebanon (1860-1861), and the Balkans (1875-
1878)*. In fact, despite the patent geopolitical interests governing the Euro-
pean capitals, these military actions were often justified or disguised on
moral grounds. After World War Il and the establishment of the United Na-
tions, the main relevant events have been in Somalia (1992-1993) and Libya
(2011), both sanctioned by the Security Council. In addition, we cannot
overlook the significance of two further influential events: Rwanda (1994),
where no action was taken by the international community against the geno-
cide of the Tutsi population, prompting a sense of guilt and the need for a
greater international responsibility; and our case study of Kosovo (1999)
where, partially because of the guilty conscience after the indifference five
years earlier, humanitarian intervention was eventually accomplished but
with the fundamental shortage of previous UN authorization:

“If, in those dark days and hours leading up to the genocide [in Rwanda], a
coalition of States had been prepared to act in defence of the Tutsi population,
did not receive prompt Council authorisation, should such a coalition have
stood aside and allowed the horror to unfold?”®,

! HoLzGREFE (2003: 18).

2 GROTIUS (2005; 1159-1162).

3 WEBER (1946: 78, emphasis added).

4 BROWNLIE (1981: 339 ff).; BEYERLIN (1982: 211-212); RoNzITTI (1985: 90-91).

5 Annual Report of the Secretary-General of the United Nations to the General Assembly, 20
September 1999, SG/SM7136, GA/9596.
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2.1.1 Legal Framework of Operation Allied Force

Operation Allied Force was chiefly justified on the grounds of morality and
exceptionality. We can find proof of that since the first day of NATO’s air
bombing over Serbia, in the speech that the United Kingdom Permanent
Representative to the United Nations delivered to the Security Council on 24
March 1999:

“The action being taken is legal. It is justified as an exceptional measure to
prevent an overwhelming humanitarian catastrophe. Under present circum-
stances in Kosovo, there is convincing evidence that such a catastrophe is
imminent. Renewed acts of repression by the authorities of the Federal Re-
public of Yugoslavia would cause further loss of civilian life and would lead
to displacement of the civilian population on a large scale and in hostile con-
ditions. Every means short of force has been tried to avert this situation. In
these circumstances, and as an exceptional measure on grounds of over-
whelming humanitarian necessity, military intervention is legally justifiable.

The force now proposed is directly exclusively to averting a humanitarian ca-

tastrophe and is the minimum judged necessary for that purpose”®.

From a legal perspective, the controversy of humanitarian intervention is the
point of contradiction between the two cardinal principles of contemporary
international law: the protection of human rights and the principle of non-
intervention (or sovereignty).

Protecting human rights is an obligation binding all states, owing to a multi-
tude of legal sources and mechanisms of enforcement in international law.
The Universal Declaration of Human Rights (UDHR) undisputedly embod-
ies the bedrock of the global protection of human rights “as a common
standard of achievement for all peoples and all nations™’. Although a non-
legally binding instrument, there is growing consensus that most of its provi-
sions, if not all, have acquired the status of customary international law:

With time, the Universal Declaration has itself acquired significant legal sta-
tus. Some see it as having given content to the Charter pledges, partaking
therefore of the binding character of the Charter, as an international treaty.
Others see both the Charter and the Declaration as contributing to the devel-
opment of a customary law of human rights binding on all states®.

Moreover, the seminal principles there enshrined served as the inspiration
for the development of further enforceable provisions, today comprised in
the so-called “core human rights treaties”. Among these stand out the two

6 Minutes of the meeting of the United Nations Security Council, 24 March 1999, S/PV.9988,
p. 12.

7 Resolution of the United Nations General Assembly, 10 December 1948, A/RES/217(111),
Universal Declaration of Human Rights (hereafter UDHR), Preamble.

8 Louis Henkin quoted in HANNUM (1995: 320 ff.); SCHUTTER (2019: 50-51).

% International Convention on the Elimination of All Forms of Racial Discrimination
(ICERD), A/RES/20/2106, 21 December 1965; International Covenant on Civil and Political
Rights (ICCPR), A/RES/21/2200A, 16 December 1996; International Covenant on Economic,
Social and Cultural Rights (ICESCR), A/RES/21/2200A, 16 December 1966; Convention on
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International Covenants of 1996 proclaiming the comprehensive framework
for the universal protection of civil and political rights (ICCPR), and eco-
nomic, social, and cultural rights (ICESR). Their implementation is an obli-
gation for states and the two texts comprise also enforcement mechanisms as
monitoring bodies composed of experts. Taken together, UDHR, ICCPR, and
ICESR, these three texts form the so-called International Bill of Human
Rights, a benchmark for state conduct.

As anticipated, some human rights are also part of customary law, thereby all
states must abide by them, regardless of whether they ratified or not the trea-
ties. Within this category, arising from the consistent and widespread prac-
tice by States over time, along with a manifest belief of righteousness of
their conduct (opinion juris), fall some of the most serious human rights
norms such as the prohibition of genocide, torture, slavery and racial dis-
crimination, crimes against humanity; others, instead, are still questioned
and disputed such as the right to self-determination, the right to develop-
ment, or the right of indigenous peoples®.

The significance of accepting human rights as customary international law
consists in providing the basis for a universally recognized standard for their
protection — a concept that we will often meet in the further pages about the
international administration of Kosovo. It means that national courts can en-
force these norms by directly applying customary international law princi-
ples within their domestic legal system. Contextually, at the upper level, also
international courts, such as the International Court of Justice (ICJ) and the
International Criminal Court (ICC), or regional human rights courts, such as
the European Court of Human Rights, play a crucial role in adjudicating vio-
lations of customary international law and influence its evolution. However,
the human rights regime contains no enforcement mechanisms implying the
threat or use of force.

The paramount source in international law regulating the jus ad bellum is the
Charter of the United Nations. There we can find only two circumstances
allowing the legality of war: self-defence and the authorization of the Securi-
ty Council. Article 51 enshrines the “inherent right of individual or collective
self-defence™! in case one Member State shall be subjected to an “armed at-
tack”?. The only limitations are the implicit general principles of propor-
tionality and necessity, and the explicit reference to the superseding compe-

the Elimination of All Forms of Discrimination Against Women (CEDAW), A/RES/34/180, 18
December 1979; Convention Against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment (CAT), 10 December 1984; Convention on the Rights of the Child (CRC),
A/RES/44/25, 20 November 1989; International Convention on the Protection of the Rights of
All Migrant Workers and Members of Their Families (ICMW), A/RES/45/158, 18 December
1990; Convention on the Rights of Persons with Disabilities (CRPD), A/RES/61/177, 20 De-
cember 2006; International Convention for the Protection of All Persons from Enforced Dis-
appearance (CPED), A/RES/61/177, 20 December 2006.

10 SCHUTTER (2019: 62-64).

1 United Nations, Charter of the United Nations (hereafter UN Charter), 24 October 1945, 1
UNTS XVI, Art. 51.

12 No space is left for interpretation, for the attack can only be of a military nature.
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tence of the Security Council, which always remains the maxima auctoritas
designated by the Charter to maintain and restore the security and peace in
the international system (Article 24)'3. Complementary to Article 51, we
must highlight Article 2, spelling out the fundamental respect of states sov-
ereignty through, other than the principle of equality (para. 3), the principle
of non-intervention (para. 4) that calls “all Member States [to] refrain in their
international relations from the threat or use of force against the territorial
integrity or political independence of any state™4.

When the category of self-defence cannot be applied, such as for Operation
Allied Force, the only circumstance in which the use of armed force is to be
considered lawful is upon a call of the Security Council. In fact, under Chap-
ter VII, the latter may decide to take “action by air, sea, or land forces as
may be necessary to maintain or restore international peace security” (Arti-
cle 42), after having ascertained the existence of a “threat to the peace,
breach of the peace, or act of aggression” (Article 39) and the inadequacy of
non-military “measures” (Article 41). To accomplish the mission, the Securi-
ty Council may decide, for the most various reasons, to exploit the resources
of the UN Member States which are required to observe, other than for the
general obligation contained in Article 25%, because of the explicit mandate
of Article 43 to provide “armed forces, assistance, and facilities, including
the rights of passage”.

As a result, it is evident that, in the legal framework considered thus far,
there is no solid legal justification for a humanitarian intervention conducted
independently by one state. Albeit performed for the sake of fundamental
principles of international law such as the protection of human rights, inter-
vention for humanitarian purposes represents an act of force violating the
sovereignty of other states, thus breaching the as much fundamental princi-
ple of non-intervention. The one and only circumstance rehabilitating the le-
gality of humanitarian intervention is by permission of the UN Security
Council. According to Chapter VIII, the same conclusion applies to the case
of an organisation of states, such as NATO, whose integrative role for inter-
national security and peace is pronounced in Article 52, but with the explicit
constraint by Article 53, affirming that “[...] no enforcement action shall be
taken under regional arrangements or by regional agencies without the au-
thorization of the Security Council”.

However, the law is not static but develops through a process of competing
interpretations, state practice and reforming norms. Today’s legal framework
of humanitarian intervention has at least partially evolved compared to the
one existing in 1999 — and the very same experience of Operation Allied

13 UN Charter, supra note 11, Art. 24, para. 1: “In order to ensure prompt and effective action
by the United Nations, its Members confer on the Security Council primary responsibility for
the maintenance of international peace and security and agree that in carrying out its duties
under this responsibility the Security Council acts on their behalf”.

¥ Ivi, Art. 2, para. 4.

15 lvi, Art. 25: “The Members of the United Nations agree to accept and carry out the deci-
sions of the Security Council in accordance with the Present Charter”.
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Force has significantly contributed to this change. The traumatic experiences
from the 1990s proved the controversy of humanitarian intervention, both
when missing (Rwanda 1994) as well as when implemented (Kosovo 1999).
This paradox manifested a sense of disorientation that was effectively con-
veyed by Secretary-General Kofi Annan:

“...if humanitarian intervention is, indeed, an unacceptable assault on sover-
eignty, how should we respond to a Rwanda, to a Srebrenica — to gross and
systematic violations of human rights that affect every precept of our common
humanity?”28,

It became finally clear the need for a balance as never before. A general re-
jection a priori of the concept of humanitarian intervention could not be ac-
cepted as the definitive conclusion:

“The experience and aftermath of Somalia, Rwanda, Srebrenica and Kosovo,
as well as interventions and non-interventions in several other places, have
provided a clear indication that the tools, devices, and thinking of internation-
al relations need now to be comprehensively reassessed, in order to meet the
foreseeable needs of the 21st century”®’.

A first step in this direction was taken in the report published by the Interna-
tional Commission on Intervention and State Sovereignty (ICISS)*8, named
The Responsibility to Protect and addressing the remit of the international
community to protect all peoples from gross atrocities, such as genocide, war
crimes, ethnic cleansing, and crimes against humanity. The underlying prem-
ise in this document is the re-definition of the concept of sovereignty not as
just mere territorial power but as a duty for the safety and lives of citizens,
shifting “from sovereignty as control to sovereignty as responsibility in both
internal and external duties”®. Based on this, it is possible to adjust the view
of the debate about the need to act for human protection purposes, passing
from a narrative on ‘the right to intervene’ towards ‘the responsibility to pro-
tect’ (R2P)?°. The ICISS described the latter as made of three pillars: pre-
vent, react, and rebuild; in the sense that the concern of the international
community should not be restricted only to military actions, but rather un-
dertake anticipatory measures as well as post-crisis engagements. Further-
more, the Commission outlined four key principles for a more detailed
framework of conducting humanitarian interventions: 1) a “just cause
threshold” to assess the severity of the humanitarian crisis by a large-scale
loss of life and ethnic cleansing; 2) “precautionary principles” implemented

16 Kofi-Annan, Secretary-General of the United Nations, quoted in The Responsibility to Pro-
tect, infra note 17, p. 2.

17 Report of the International Commission on Intervention and State Sovereignty (ICISS), De-
cember 2001, The Responsibility to Protect, p. 11.

18 Independent commission established by the Canadian government in September 2000,
prompted by the question of SG Kofi-Annan, and mandate to investigate the responsibilities
of the international community for humanitarian intervention and state sovereignty.

19 The Responsibility to Protect, supra note 17, p. 13.

20 |yi, p. 17.
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before the use of force?; 3) the principle of “right authority”, recognizing
the primary duty of Security Council but, in case it fails to act promptly, giv-
ing the possibility to react to the General Assembly or regional settlements;
and 4) “operational principles” of intervention, which ought to unfold with a
clear mandate, appropriate resources and maximum possible coordination
with humanitarian actors involved??. Ultimately, the reasonings of the ICISS
concluded that wherever a population comes to suffer gross violations of
human rights and the state in question is incapable of unwilling to prevent or
solve them, “the principle of non-intervention yields to the international re-
sponsibility to protect”?,

The report was only an advisory document that did not create any legal obli-
gation for states, but the “Responsibility to Protect” eventually emerged as
an international principle when it was publicly adopted at the 2005 World
Summit® by consensus of more than 170 states, affirming that:

138. Each individual State has the responsibility to protect its populations
from genocide, war crimes, ethnic cleansing, and crimes against humanity.
This responsibility entails the prevention of such crimes, including their in-
citement, through appropriate and necessary means. We accept that responsi-
bility and will act in accordance with it. The international community should,
as appropriate, encourage and help States to exercise this responsibility and
support the United Nations in establishing an early warning capability.

139. The international community, through the United Nations, also has the
responsibility to use appropriate diplomatic, humanitarian, and other peaceful
means, in accordance with Chapters VI and VII1I of the Charter, to help protect
populations from genocide, war crimes, ethnic cleansing and crimes against
humanity. In this context, we are prepared to take collective action, in a timely
and decisive manner, through the Security Council, in accordance with the
Charter, including Chapter VII, on a case-by-case basis and in cooperation
with relevant regional organizations as appropriate, should peaceful means be
inadequate and national authorities are manifestly failing to protect their
populations from genocide, war crimes, ethnic cleansing and crimes against
humanity. We stress the need for the General Assembly to continue considera-
tion of the responsibility to protect populations from genocide, war crimes,
ethnic cleansing and crimes against humanity and its implications, bearing in
mind the principles of the Charter and international law. We also intend to
commit ourselves, as necessary and appropriate, to helping States build capac-
ity to protect their populations from genocide, war crimes, ethnic cleansing,

2L They are A) the “Right Intention” of the intervention for halting or averting human suffer-
ing; B) the “Last Resort” of non-military option before the use of force; C) the “Proportional
Means” in the conduct of the military operation; and D) the “Reasonable Prospects” that the
intervention will effectively solve the situation. The Responsibility to Protect, supra note 17,
XIlI, p. 29 ff.

22 Ivi, pp. XI-XIII.

23 Ivi, p. XI.

24 The 2005 World Summit occurred on September 14-16 in New York, at the Headquarters of
the United Nations and there took part more than 170 heads of state and government to dis-
cuss an agenda imprinted to Secretary-General Kofi Annan’s report In Larger Freedom. Unit-
ed Nations General Assembly, 21 March 2005, A/59/2005, In larger freedom: towards devel-
opment, security and human rights for all: report of the Secretary-General.
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and crimes against humanity and to assisting those which are under stress be-
fore crises and conflicts break out”2,

The public endorsement by the world leaders, despite its moral and symbolic
value, represented a political commitment with no enforceable duties and, as
such, did not give R2P a legally binding nature. Nonetheless, from that mo-
ment we can find reference to it in a plethora of resolutions issued by the Se-
curity Council, the General Assembly and UN Human Rights Council®.
These copious resolutions, on the one hand, are evidence of the growing le-
gitimacy of the concept, and on the other hand, have favoured an operation-
alization of its framework in various contexts, from peacekeeping missions
to military actions?’. Among these, is included also the most recent case of
humanitarian intervention, which occurred in Libya (2011) once again at the
hands of NATO member states but effectively after the authorization of the
UN Security Council, “reiterating [sic] the responsibility of the Libyan au-
thorities to protect the Libyan population”?,

In conclusion, the legal framework of humanitarian intervention is indeed a
complex interplay of various norms, practices and interpretations evolving
through time. Evidence of that is the basic shift in the narrative towards the
“Responsibility to Protect”; a process to which a significant contribution
came from the controversial experience in Kosovo that emphasized the con-
siderable gap between legitimacy and legality in the concurrent legal frame-
work of humanitarian intervention. Ultimately, we have demonstrated that
NATO'’s actions against Belgrade breached the UN Charter, i.e., the highest
source in the hierarchy of international law?. As a consequence, other than
creating a gross precedent, this event inevitably affected the relations of the
two international organisations.

2.1.2  The Interplay Between NATO and the United Nations

The Kosovo crisis corresponded to “a crucial turning point” in the inter-
organisational relations between NATO and the United Nations®’. The cause
is per se manifest: the decision of the North Atlantic Council (NAC) to give
the green light to a non-defensive military operation against the FYR criti-

%5 Resolution of the United Nations General Assembly, 24 October 2005, A/RES/60/1, 2005
World Summit Outcome, para 138-139, emphasis added.

2% To date, we can find R2P references in 93 resolutions of the UN Security Council (plus 17
Presidential Statements), in 37 by the UN General Assembly, and 80 by the UN Human
Rights Council. For further information, or the complete lists, please consult the online re-
sources of the Global Centre for the Responsibility to Protect.

27 R2P has been invoked by the UN organs, other than for general thematic resolution, for the
specific crises in the Central African Republic, Cote d’Ivoire, Democratic Republic of Congo,
Liberia, Libya, Mali, Somalia, South Sudan, Syria, and Yemen.

28 Resolution of the United Nations Security Council, 17 March 2011, S/RES/1973, Preamble.
29 UN Charter, supra note 11, Art. 103: “In the event of a conflict between the obligations of
the Members of the United Nations under the present Charter and their obligations under any
other international agreement, their obligations under the present Charter shall prevail”.

30 DRozDIAK (1998); HARsCH (2015: 63).
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cally put into question the monopoly of the Security Council on the legality
of the use of force. However, it is interesting to note that NATO governments
have never justified their actions through a narrative of ‘illegal but legiti-
mate’, as they were allegedly “filling the gaps of the Charter”!. They con-
sistently argued the existence of legal and moral righteousness, based on the
purposes of the intervention of “averting a humanitarian catastrophe” and
ensuring “full respect [...] and observance of all relevant Security Council
Resolutions, in particular, the provisions of Resolutions 1160, 1199 and
1203”%,

The situation in Kosovo was first overseen by the Security Council on
March 31, 1998, with the imposition of an arms embargo in light of the esca-
lation of the conflict after the Drenica Massacre. Resolution 1160 con-
demned the excessive violence of the Serbian police as well as the terroristic
acts by the KLA/UCK, urged the FRY to withdraw its special police units
from the province and decided that “all States shall [...] prevent the sale or
supply [of armaments] to the Federal Republic of Yugoslavia, including Ko-
sovo”®, The text concludes with the warning that a failure to make progress
towards a peaceful resolution would “lead to the consideration of additional
measures”. We need also to highlight that, as will be recurrent in the later
resolutions, the Security Council decided to act under Chapter VII of the
Charter, i.e., those provisions that regulate ‘actions’ entailing the use of
force. On that occasion, the only abstention came from China, while Russia
decided to agree to prevent further escalation of the conflict. However, the
call remained unheeded, and the conflict escalated in the spring with the en-
trance of the Yugoslav army into the province, provoking the displacement
of thousands of civilians.

The Security Council returned to the matter on September 23, agreeing upon
Resolution 1199 after more than a month of intense negotiations between
NATO members, Russia, and China3*. Once again under Chapter VII, it was
demanded that ““all parties, groups and individuals immediately cease[d] hos-
tilities and maintain[ed] a ceasefire”, to enhance a dialogued solution and
avert “the impending humanitarian catastrophe”®. Once again Russia voted
in favour, albeit refusing to mention any enforcement mechanism in the case
of Belgrade’s negligence. The text thus concluded, on the same line as the
previous resolution, that, should the concrete measures demanded not be
taken, “further action and additional measures to maintain or restore stability
in the region” would be considered®. The following day, the NAC issued an
‘activation warning’ for air strikes in Kosovo and, although it was meant as a

31 SIMMA (1999: 12).

32 Statement by the North Atlantic Council on Kosovo, 30 January 1999, Press Release (99)
12, paras. 1, 4.

33 Resolution of the United Nations Security Council, 31 March 1998, S/RES/1160, The situa-
tion relating to Kosovo, para. 8.

34 HARSCH (2015: 61).

3 Resolution of the United Nations Security Council, 23 September 1998, S/RES/1199, The
situation relating to Kosovo, paras. 1 and 2.

36 vi, para. 16.
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political signal of the Alliance’s readiness to use force, it marked the first vi-
olation of the Security Council monopoly of the use of force, owing to the
fact that also threats of force are forbidden by the Charter®’,

This moment was the first crack in the relations with the UN, with Russia
and China stating clearly that they would oppose any authorization of force
by the Council. However, a contrary interpretation came from NATO Secre-
tary-General, Javier Solana, who argued, based on the reference to Chapter
VII in Resolutions 1160 and 1199 of the “continuation of a humanitarian ca-
tastrophe” (also addressed by the report of the UN Secretary-General), and
considering the unforeseeable agreement to another UNSC Resolution
providing a clear enforcement action, that “in the particular circumstances
with respect to the present crisis in Kosovo [...] there are legitimate grounds
for the Alliance to threaten, and if necessary, to use force”®,

In October, the situation seemed to ease down thanks to the Holbrooke- Mi-
losevi¢ agreement and the deployment of the civilian verification mission by
OSCE. The Security Council endorsed the arrangement in Resolution 1203
and demanded “full and prompt implementation” by the FYR®, Albeit acting
once more under Chapter VII, Russia, China and Brazil emphasized, as
members of the Security Council, that the resolution was not sufficient to
provide a legal basis for NATO’s threat or action, and any potential military
initiative would need further approval: Moscow publicly announced its veto
in case of any proposal to the Security Council comprising the use of force,
while for Peking the situation in Kosovo was an “internal matter” to the Yu-
goslav people®.

The crunch came with the resumption of the conflict, the resurge of the hu-
manitarian crisis and the last diplomatic attempt at the Rambouillet negotia-
tions. Similarly to what happened in October, as a tactic to put pressure on
Belgrade to accept the terms of the draft agreement, the NAC agreed that
Secretary-General Xavier Solana “may authorise air strikes against targets
on FRY”, thus undermining the role of the Security Council for a second
time*. Only this time, the threats did not work, Milosevi¢ did not yield, and
the Serb forces started a new offensive on the ground. As a result, on the
evening of March 24, NATO decided to cross the red line:

“[Javier Solana] I have been informed by SACEUR, General Clark, that at
this moment NATO Air Operations against targets in the Federal Republic of
Yugoslavia have commenced.

In the last months, the international community has spared no efforts to
achieve a negotiated solution in Kosovo. But it has not been possible.

37 HARsCH (2015: 61).

38 Javier Solana (1998) quoted in SIMMA (1999: 7).

3% Resolution of the United Nations Security Council, 23 October 1998, S/RES/1203, The Sit-
uation in Kosovo.

40 HARSCH (2015: 61-62); SIMMA (1999: 7-11).

41 Statement by the North Atlantic Council on Kosovo, 30 January 1999, Press Release (99)
12, para. 5.
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Clear responsibility for the air strikes lies with President Milosevic [sic] who
has refused to stop his violent action in Kosovo and has refused to negotiate in
good faith.

The time has now come for action.

Let me reiterate: NATO is not waging war against Yugoslavia.

We have no quarrel with the people of Yugoslavia who for too long have been
isolated in Europe because of the policies of their government.

Our actions are directed against the repressive policy of the Yugoslav leader-
ship.

We must stop the violence and bring an end to the humanitarian catastrophe
now taking place in Kosovo. We have a moral duty to do so.

NATO’s men and women in uniform, who are carrying out this important mis-
sion, are among the best in the world. | am confident that they will be success-
ful™*2,

NATO members decided to circumvent the authorization of the Security
Council because they were confident that “legitimacy could be generated in
other ways”®. Firstly, recalling the philosophical tradition of the “just war”,
the Atlantic Organisation argued the uppermost imperative of averting the
humanitarian carnage ongoing in Kosovo, objectively ascertained by many
accounts, including the very same Security Council. Analogue statements
about Solana’s “moral duty” came from all over the NATO governments:
from the US President, Bill Clinton — “T do not believe that we ought to have
thousands more people slaughtered and buried in open soccer fields before
we do something”**, to the German Foreign Minister, Joschka Fischer — “If
people are being massacred, you cannot mutter about having no mandate.
You must act™,

The military intervention was defended in conformity with the legal frame-
work provided in Resolutions 1199 and 1203, demanding Serbian forces,
under Chapter VI of the Charter, to cease their violations of human rights in
Kosovo:

“If due to one or two permanent members’ rigid interpretation of the concept
of domestic jurisdiction, such a resolution is not attainable, we cannot sit back
and simply let the humanitarian catastrophe occur... We will act on the legal
basis we have available, and what we have available in this case is more than
adequate™®,

Such an interpretation was rather extreme and unclear since the legal basis
available for the intervention was never effectively indicated. In addition,
NATO justified its actions also referring to the exceptionality of the case. In
particular, the British government spearheaded the possibility in internation-
al law to use force, as a last resort, when compelled by “overwhelming hu-
manitarian necessity’:

42 Statement of NATO Secretary-General, 24 March 1999, PR (1999)041, Following Com-
mencement of Air Operations, emphasis added.

43 HARSCH (2015: 66); WHEELER (2000: 153).

4 Bill Clinton quoted in HARSCH (2015: 67).

45 COHEN (1999).

46 Minutes of the meeting of the United Nations Security Council, 24 March 1999, S/PV.9988,
p. 8.
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The action being taken is legal. It is justified as an exceptional measure to
prevent an overwhelming humanitarian catastrophe. Under present circum-
stances in Kosovo, there is convincing evidence that such a catastrophe is
imminent. Renewed acts of repression by the authorities of the Federal Re-
public of Yugoslavia would cause further loss of civilian life and would lead
to displacement of the civilian population on a large scale and in hostile con-
ditions. Every means short of force has been tried to avert this situation. In
these circumstances, and as an exceptional measure on grounds of over-
whelming humanitarian necessity, military intervention is justifiable. The
force now proposed is directed exclusively to averting a humanitarian catas-
trophe and is the minimum judged necessary for that purpose”’.

The matter split the international community. Unsurprisingly, the Russian
Federation advanced the fiercest opposition, requesting a special session of
the Security Council on the very same 24 March 1999, wherein its Ambassa-
dor, Sergej Lavrov, severely denounced NATO’s conduct, asserting that there
was no accepted norms in international law possibly justifying such a unilat-
eral use of force:

“The members of NATO are not entitled to decide the fate of other sovereign
and independent States. They must not forget that they are not only members
of their alliance, but also Members of the United Nations, and that it is their
obligation to be guided by the United Nations Charter, in particular its Article
103, which clearly establishes the absolute priority for Members of the Organ-
ization of Charter obligations over any other international obligations. At-
tempts to justify the NATO strikes with arguments about preventing a human-
itarian catastrophe in Kosovo are completely untenable. Not only are these at-
tempts in no way based on the Charter or other generally recognized rules of
international law, but the unilateral use of force will lead precisely to a situa-
tion with truly devastating consequences... In light of this turn of events, we
shall draw the appropriate conclusions in our relations and contacts with that
organization™,

While China preserved its long-standing definition of the question of Koso-
vo as “an internal matter” to the FYR, the greatest support for the Russian
position came from India:

“The attacks against the Federal Republic of Yugoslavia that started a few
hours ago are in clear violation of Article 53 of the Charter. No country, group
of countries or regional arrangement, no matter how powerful, can arrogate to
itself the right to take arbitrary and unilateral military action against others.
That would be a return to anarchy, where might is right. Among the barrage of
justifications that we have heard, we have been told that the attacks are meant
to prevent violations of human rights. Even if that were to be so, it does not
justify unprovoked military aggression. Two wrongs do not make a right”*°,

Two days later, Russia and India, together with Belarus, presented a draft
resolution to demand, under Chapters VII and VIII, an immediate cessation
of the use of force against Yugoslavia and the resumption of negotiations,
affirming that NATO’s “unilateral use of force constitutes a flagrant violation

47 Ivi, p. 12; GREENwOOD (2000: 928).
8 Ivi, p. 1.
49 Ivi, pp. 12, 15-16.
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of the United Nations Charters, in particular, Articles 2 (4), 24 and 53, In-
terestingly, the resolution would be rejected by 12 votes to three (Russia,
China, and Namibia), with no abstentions; meaning that six non-Western
states plus one (Slovenia) came to oppose the Russian draft resolution con-
demning NATO’s bombing®!. We have already seen that no proper legal doc-
trine has emerged with the Kosovo war, and some authors fairly argued that
“lack of condemnation by the Security Council cannot be seen as an authori-
sation to use force”2. However, as put by Nicholas J. Wheeler, existing liter-
ature has neglected, or failed to understand, the true significance of the de-
liberation in the Security Council occurred on March 26: “For the first time,
since the founding of the Charter, seven members either legitimated or ac-
quiesced in the use of force justified on humanitarian grounds in a context
where there was no express Council authorisation”,

Once begun, the 78-day long air campaign against Milosevi¢’s Serbia un-
folded in a context of almost complete absence of cooperation between
NATO and the UN, except only for the humanitarian response to the massive
refugee crisis®. Neither the Security Council nor the UN Secretary-General
succeeded in influencing the conduct of the war. The greatest concern was
for the civilian casualties as, albeit the attacks were targeted against Serbian
key infrastructures, such as electrical power plants, highways, bridges, and
telecommunication facilities, aerial bombing per se flaws of a discrete mar-
gin of error, provoking at times ‘unpleasant incidents’. According to Human
Rights Watch, “some 500 Yugoslav civilians are known to have died in these
incidents™®. Unsurprisingly, it became a cause of great embarrassment for
NATO, owing to the stated objective of military intervention to protect hu-
man lives. On top of that, the deadly bombing of a hospital in Nis and the
Chinese Embassy in Belgrade, on May 7, 1999, aggravated the reputation of
the Atlantic Organization so much so that the UN Secretary-General publicly
confessed to being “shocked and distressed™®.

In conclusion, NATO’s intervention seriously impaired the relations with the
United Nations for a twofold reason: other than being a patent breach of the
Charter law, it was an open challenge to the role of the Security Council as
the highest authority of international security and peace. A significant contri-
bution to this hiatus derived from the revenant discord between NATO and
the Russian Federation, but we have seen that in reality also other countries

50 Draft Resolution of the United Nations Security Council, 26 March 1999, $/1999/328, Bel-
arus, India, and Russian Federation: draft resolution.

51 The rest of the Council was composed of Argentina, Bahrain, Namibia, Gabon, Gambia,
Jamaica, Malaysia, Netherlands, and Slovenia, other than the P3 (USA, UK, France).

52 WHITE (1999: 33).

53 WHEELER (2000: 157-158).

54 HARSCH (2015: 68-69).

55 Report of Human Rights Watch, February 2000, 12 (1) (D), Civilian Deaths in the NATO
Air Campaign, p. 5.

% Press Release of the Secretary-General of the United Nations, 10 May 1999, SG/SM/6986,
Secretary-General Shocked and Distressed by Bombing of Civilian Buildings in Yugoslavia,
including Chinese Embassy.
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countered in the Council, such as China, Brazil, and India. Ultimately, the
coordination between NATO and the UN was almost insignificant during
most of the Kosovo war, if not for only one exception:; the humanitarian as-
sistance to the massive refugee flow pouring into the region.

2.2 The humanitarian assistance of UNHCR

The refugee crisis triggered by the Kosovo conflict was the worst humanitar-
ian crisis that Europe had seen since World War 1l. Back then, the newborn
United Nations had first founded the International Refugee Organization
(IRO) to cope with the mass displacement in the 1946 aftermath. Those early
years were essential in demonstrating to the international community the
need for a more structured strategy and a complete legal framework for the
refugee question. Eventually, in 1951, the General Assembly established the
United Nations High Commissioner for Refugees (UNHCR) with the man-
date to “assume the function of providing international protection [...] to
refugees who fall within the scope of the present Statute and of seeking per-
manent solutions for the problem of refugees™’. Practically, the mission of
UNHCR was to support and coordinate governments and private organiza-
tions to facilitate, in accordance with the relevant norms of international law,
either the voluntary repatriation of refugees or their integration within new
national hosting communities.

The bedrock of international refugee law is enshrined in Article 14 of the
Universal Declaration of Human Rights (1948), for which “everyone has the
right to seek and to enjoy in other countries asylum from persecution”,
Here, it is important to note that the text refers to the right to seek asylum but
without mentioning any obligations for states to grant it. Furthermore, the
international community adopted in 1951 the Convention Relating to the Sta-
tus of Refugees (Refugee Convention) establishing a comprehensive and
binding legal framework for protection and assistance that only through the
1967 Protocol was cleared from any temporal and geographical limitations,
thus finally becoming a universal regime®°.

In the first article of the Refugee Convention, it is formulated an official def-
inition of refugee as:

“any person who [...] owing to well-founded fear of being persecuted of rea-
sons of race, religion, nationality, membership of a particular social group or
political opinion, is outside the country of his nationality and is unable or, ow-
ing to such fear, is unwilling to avail himself of the protection of that country;
or who not having a nationality and being outside the country of his former

57 Resolution of the United Nations General Assembly, 14 December 1950, A/RES/428 (v),
Statute of the Office of the United Nations High Commissioner for Refugees (hereafter UN-
HCR Statute), Art. 1.

%8 Resolution of the United Nations General Assembly, 10 December 1948, A/RES/217(111),
Universal Declaration of Human Rights (hereafter UDHR), Art. 14 para. 1.

59 Protocol Relating to the Status of Refugees, 4 October 1967, Art. | paras. 2, 3.
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habitual residence as a result of such events, is unable or, owing to such fear,
is unwilling to return to it”5°,

Thanks to this provision, it is possible to standardize the parameters for the
determination of refugee status, thus fostering major observance and compli-
ance among all States. A cascade of fundamental principles and norms of in-
ternational refugee law can be derived from this statutory definition. The
first one ab initio is the principle of non-discrimination, later recalled in Ar-
ticle 3, for which, no State is allowed to apply unfairly the provisions con-
tained in the Convention by reason of race, religion, or country. Secondly,
the wording reserves paramount attention to the willingness to return of the
refugee, in conformity with the so-called principle of non-refoulment:

“No Contracting State shall expel or return (“refouler”) a refugee in any man-
ner whatsoever to the frontiers of territories where his life or freedom would
be threatened on account of his race, religion, nationality, membership of a
particular social group or political opinion”.,

Outlined in Article 33, the prohibition of expulsion or forced repatriation is
unquestionably the core tenet of international refugee law, to be widely rec-
ognized with the status of customary norm®?,

Furthermore, the Refugee Convention outlines an array of rights aimed at en-
suring refugees a life with dignity and security. They span from freedom of
religious practice and education (Article 4), property (Article 13), associa-
tion (Article 15), access to courts (Article 16), to the rights to work (Article
17), housing (Article 21), public education (Article 22), public relief (Article
23), and freedom of movement (Article 26). In general, States must accord to
them “the same treatment as is accorded to aliens generally”, except for
when the Convention specifies more favourable provisions®,

However, refugees are not the only victims during a humanitarian crisis. We
must consider also Internally Displaced Persons (IDPs), namely those people
who have been forced to flee their homes but, unlike refugees, remain within
their country’s borders. Although the cause of displacement is the same fear
or constriction for personal safety, this conceptual distinction is crucial, for
the protection under the 1951 Refugee Convention is indeed ‘international’
and applies only to people moved across state borders. IDPs, instead, remain
citizens or residents of their own countries and for that, the primary respon-
sibility for their protection is upon their State authorities, based also on the
principles of sovereignty, non-intervention, and responsibility to protect, that
we have analysed in the previous section®. Nonetheless, it does not mean
that they are utterly overlooked by any international norms; for the legal
framework in assisting and protecting IDPs, we shall turn to the two general

60 Convention Relating to the Status of Refugees (hereafter Refugee Convention) UNTS
189/137, 28 July 1951, Art. 1.

61 Jvi, Art. 33.

62 CosTELLO (2015: 273).

63 Refugee Convention, supra note 60, Art. 7 para. 1.

64 Office for the Coordination of Humanitarian Affairs (OCHA), 17 April 1998,
E/CN.4/1998/53/Add.2, Guiding Principles on Internal Displacement 1998, Principle 3.
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branches of international law: international humanitarian law (IHL) and hu-
man rights law (HRL).

As regards the jus in bello, the core principle of distinction between military
and civilian objectives, underpinned in all the Geneva Conventions and their
Additional Protocols, sanctions the uppermost imperative for all the warring
parties to protect the civilians, thus including IDPs, during conflicts. As gen-
eral protection, common Article 3 establishes a minimum standard of protec-
tion applying to all “persons taking no active part in the hostilities” who “in
all circumstances” must be treated in observance of the principles of humani-
ty and non-discrimination, without being subjected to any violence to life
and person, nor taken as hostages, suffering outrages upon personal dignity,
or sentenced without a fair process®. Moreover, Article 49 of the Fourth Ge-
neva Convention prohibits deportation and forced displacement of people in
occupied territory unless “the security of the population or imperative mili-
tary reasons so demand’®,

In human rights law, the UDHR maintains the value of the right to life, liber-
ty, and security of person to all individuals, including IDPs®’. These princi-
ples of IHL and HRL were eventually incorporated in the Guiding Principles
on Internal Displacement (1998) developed by the UN to cover the evident
gap in international law concerning the protection and assistance of IDPs.
Albeit an instrument of soft law, the Guiding Principles outline a set of non-
binding standards and responsibilities of states and agencies, for which the
humanitarian conduct must be in observance of the principles of impartiality,
non-discrimination, protection from arbitrary displacement, and guarantee
for safe return, resettlement, and reintegration®. Finally, since the 1970s,
thanks to the emerging contribution of the UN General Assembly and the
Social and Economic Council (ECOSOC), UNCHR has progressively in-
cluded in its mandate and operations the relief of IDPs®°,

In the last decade, the number of forcibly displaced people worldwide has
steadily surged reaching the scale of more than 117 million figures™. This
horrific record may be the clearest evidence of the ever-green necessity of an
entity such as UNHCR, today indispensable more than ever. However, the
UN agency has not always succeeded in living up to its allegedly leading
role in humanitarian assistance and protection — including the performance
in the crisis of Kosovo.

% International Committee of the Red Cross (ICRC), 12 August 1949, 75 UNTS 287, Geneva
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2.2.1 The humanitarian crisis management in Kosovo

The Kosovo refugee crisis was unique because of its brief but intense nature,
with abrupt mass flows both outbound and inbound. Initially, during the in-
ternal conflict, more than 400 thousand people left their homes, with UN-
HCR referring in August 1998 to 260.000 IDPs and 200.000 persons fleeing
outside Kosovo into refuge in Montenegro, Albania, and Macedonia
(FYROM)™. As already anticipated, the Holbrooke-MiloSevi¢ agreement
permitted, since October 1998, the return of thousands of families to their
homes but then, with the resuming violence in early 1999, a new wave of
refugees from 150.000 to over 200.000 units emerged™. Ironically, the inter-
nationalization of the conflict through NATO’s intervention, aiming to stop
this humanitarian pouring, coincided with the pinnacle of people forcibly
displaced, registering more than 863 thousand refugees poured into the
neighbour countries (444,600 to Albania, 244,500 to Macedonia, 69,9000 to
Montenegro), whereas approximately 590 thousand IDPs stayed inside Ko-
sovo, “hiding in the mountains or trekking from village to village, sheltering
for weeks and months in basements and other hideaways””. Altogether,
these figures tell us that over 90 per cent of the Albanian population was
forced to leave their homes. It is still not clear whether these dizzying num-
bers were the direct result of the intensification of the conflict because of the
air bombing, or rather of the increased violence of the FRY army and Serb
paramilitaries against the civilian population. In fact, it is confirmed that
Belgrade decided to exploit the chaos of war to better execute its plans of
deportation and ethnic cleansing in the province (Operation Horseshoe)™. In
addition, many reports denounced widespread rape, torture, looting, pillag-
ing and extortion™.

Once the hostilities ceased with the Military-Technical Agreement in June
1999, the decade-long direction of people movements inverted, and the hu-
manitarian crisis in Albania and Macedonia ended as abruptly as it com-
menced. It was the beginning of the “secondary humanitarian emergency”,
as put by the UNHCR Deputy Coordinator for South-Eastern Europe Opera-
tions, Neill Wright, “of seeking to ensure that those returning survived the
winter, in a province in which many homes had been destroyed and the in-
frastructure severely damaged”’®. In the same period, around 180.000 Serbs
and Roma fled in the opposite direction towards Serbia proper, fleeing from
the spreading reprisals of the Albanian population, favoured by the initial ab-
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sence of order between the time of retreat of the FYR/Serb forces and the ar-
rival of NATO militaries’”. The management of these post-conflict processes
would be the primary responsibility assigned to UNCHR within the multi-
faceted framework of the later UNMIK administration, but we will better
analyse it in the second part of this thesis.

Overall, the first humanitarian response in Kosovo was “appropriate”’® and
succeeded in providing “adequate assistance”®® to the displaced population
of over one million and a half. In the refugee camps, the morbidity and mor-
tality rates remained well below the generally accepted emergency threshold
and no serious epidemics were reported®. UNHCR contributed to procuring
shelter, food, water, and medical care for the refugee camps set up in Alba-
nia, fYROM and Montenegro, arranging the aid arrival and distribution of
relief supplies®. In addition, it offered legal assistance to refugee seekers
and, through its strong presence on the ground in Kosovo, monitored the
human rights situation for the UN Secretary-General and OSCE®. However,
the success of the humanitarian crisis management in Kosovo was not all
thanks to the UNHCR, whose reputation, on the contrary, came out of it ra-
ther damaged. Its performance revealed profoundly serious shortcomings in
its emergency response capacities, that we can distinguish between of inter-
nal and external nature.

On the internal level, unpreparedness was the greatest problem. Albeit the
refugee surge coinciding with NATO’s intervention was truly unprecedented,
UNHCR had underestimated by far the real magnitude of the crisis. Based
on the testimony of Wright, “in mid-March 1999, [...] the only preparedness
figures being used were up to 100,000 more refugees, with additional inter-
nal displacement within Kosovo also considered possible”®*. Moreover, the
enquiry by Barutciski and Suhrke (2001) reveals a crucial bias for the confi-
dence that the air campaign would shortly lead to the capitulation of Bel-
grade: “UNHCR and other UN humanitarians did not make plans to cope
with a mass refugee flow in early 1999 because they believe that NATO air
strikes would not lead to a mass outflow of refugees but, rather, rapidly pave
the way for a political settlement of the conflict”®. Some accounts have also
justified this miscalculation with the insufficient qualification of the person-
nel on the ground in the Balkans as well as the lack of leadership of the UN
High Commissioner for Refugees, Sadako Ogata®®.
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As a result, UNHCR ended up running low on sufficient resources, both ma-
terial and personnel, meanwhile, the stream of refugees was mounting. And
so it was that on 3 April, when in just one day it touched the peak of 80 thou-
sand Kosovars flooding towards Macedonian borders, and the government of
Skopje took the controversial decision to close the borders, UNHCR’s re-
sponse capacity remained outpaced and overwhelmed: “The relief operation
is on the verge of being overwhelmed... Our capacity to respond simply
cannot keep pace with the scale of the expulsions and force population dis-
placements”®. The gravity of the situation compelled Ogata to officially
welcome “any support from the [Atlantic] Alliance Member States for the
humanitarian operation that would enhance our efforts to save lives”®,

The collaboration with NATO would be a “mixed blessing”®. Contrary to
UNHCR, the reaction of the Alliance was timely, responsive, and immediate-
ly effective, thanks to the forces that had already been positioned in fYROM
and Albania - a clear sign of readiness. Overall, NATO’s support for humani-
tarian action proved to be crucial in three specific areas: security, logistics,
and resources®™. Firstly, Ogata admitted not just the difficulty in providing
relief and effective protection to the refugees, but first of all to reach them:
“the opposing parties have denied or limited access into certain areas to
UNHCR and other humanitarian organizations, sometimes under the pretext
of insecurity”®*. Physical protection is unquestionably a challenging objec-
tive for civilian relief actors who, to fulfil their mission of assistance to the
vulnerable groups affected by war, are often required to access those most
dangerous territories where conflicts are still ongoing. Moreover, logistic
support was the most needed by UNCHR amid a crisis that completely in-
volved 1.5 million people. In this sense, NATO showed how military forces
are more ‘efficient machines’ in quickly moving copious quantities of mate-
rial and personnel:

“The logistical capabilities of military organisations and their ability to deploy
rapidly, mobilizing transport and communication as well as supplies for im-
mediate survival, can provide an indispensable lifeline in refugee emergencies
taking place amid armed conflict”%.

As described by the Deputy Secretary General of NATO, Ambassador Sergio
Balanzino, the Alliance’s logistic collaboration with UNHCR in Kosovo
consisted in:
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“Managing the airlift of relief supplies; easing pressure on the former Yugo-
slav Republic of Macedonia by transferring some refugees to NATO countries
temporarily; off-loading and providing immediate storage of aid cargoes; set-
ting up refugee camp sites; and providing information regarding numbers and
locations of internally displaced persons (IDPs)”%,

Worth mentioning is Operation Allied Harbour, launched in mid-April in
Albania, comprising 8,000 troops to ensure the supply and distribution of aid
arriving by the coast, and which marked the first pro-active (and not just
supporting) operation of the Alliance specifically for a humanitarian mis-
sion®, In addition, the recently founded NATO’s Euro-Atlantic Disaster Re-
sponse Coordination Centre (EADRCC), mandated to “ensure a prompt and
effective disaster assistance to the United Nations”, demonstrated the poten-
tial of a small but competent agency in coordinating humanitarian flights and
providing air clearance, as affirmed by Ambassador Balanzino:

“The massive expulsion of refugees from Kosovo (...) prompted many na-
tions spontaneously to fly relief supplies into those countries. Initially, none of
these operations was coordinated with UNHCR. To allow UNHCR to develop
a more comprehensive picture of what humanitarian assistance was being
provided, the EADRCC proposed an arrangement whereby humanitarian aid
flights into the region would be given air clearance only after they had been
verified and prioritised by UNHCR”%,

However, the interplay between NATO and UNHCR was not without its
challenges, and for the latter, the role of the former was so fundamental as to
become “overwhelming”®, Evidence of that can be found in the statements
of the UNHCR Ogata, in which she admitted that:

“Relations are complicated, but I am trying to make them simpler. I have
asked NATO to share information on displaced populations that it picks up
through its air surveillance, but so far it has refused to do so. The UNHCR
must conduct this humanitarian operation but can only do so with increased
contribution from NATO Countries which have the means necessary for action
on this scale™’.

In other words, the more NATO’s involvement proved its significance, the
more UNCHR’s limits and dependency became flagrant. A twofold subaltern
relation eventually formed: on the one hand, to access refugees through the
NATO-controlled airspace and the physical security with the troops on the
ground in the neighbouring countries; on the other hand, to fund its humani-
tarian operations and relief supplies. This “asymmetrical distribution of re-
sources” would be recurrent also in the more general dynamics of coopera-
tion between NATO and the UN throughout the later territorial administra-
tion®. One peculiarity of the humanitarian response in Kosovo was that it
was an unusually well-founded operation, participated actively by the donors
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who, instead of ‘being chased’, were “desperate” to show to their public
opinions to be spearheading and committed to the relief®. However, UN-
HCR saw little of this money.
The ‘politicization’ of the relief action is inherently related to the second
type of constraint to the UNHCR’s role in Kosovo, i.e., the extreme bilateral-
ism in the international response at the detriment of a multilateral coordinat-
ed approach. The practice of assisting and protecting vulnerable groups af-
flicted by war and disaster ought ideally to be driven primarily by an atten-
tion to those people’s well-being, thus based on acts disinterested from polit-
ical or personal gains. As we will see in the next section, neutrality and im-
partiality are two relevant principles underlying the credibility and con-
sistency of humanitarian action, especially for UNHCR. However, these pre-
conceptions were severely undermined in Kosovo where instead, as evi-
denced by the UNHCR Special Envoy in the Balkans, Dennis McNamara,
the inter-organisational cooperation between UNHCR and NATO inserted
“competing priorities”:

“Governments see bilateral programs serving national interests more effec-

tively. Hence there is support for NATO’s post-conflict role, for European Un-

ion and OSCE bodies and at the same time there has been very inadequate

funding for an organisation like UNHCR which is charged by these same
players with coordinating the humanitarian response”%,

Increasing bilateralism means that donor governments undertook more fre-
quently direct téte-a-téte programs of support and aid with Tirana, Skopje,
and Podgorica, rather than rely on the multilateral platform that UNHCR
represents and was expressly founded for. This turn in NATO’s government
activism was not driven by a genuine affinity to the humanitarian cause, but
rather by a pressing need to restore, or safeguard, the Alliance’s credibility;
we must not forget that the air campaign started in the first place for “avert-
ing a humanitarian catastrophe”, and the aim was to foster the image of
NATO’s troops as “humanitarian saviours”%,

Moreover, the Kosovo crisis held considerable political leverage that the Eu-
ropean leaders could take advantage of domestically, due to the high indexes
of attention and concern in the national public opinions for the backlashes of
an uncontrolled wave of refugees on what British Prime Minister, Tony
Blair, had called “the doorstep of Europe’®2,

As a result, the humanitarian response in support of Kosovar Albanian refu-
gees was not only well-funded, but international attention favoured the crea-
tion of rapid solutions. In Albania, the recipient country of the highest num-
ber of refugees from Kosovo, the collaborative efforts between NATO, inter-
national organizations such as UNHCR and the World Food Programme
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(WFP), and over 180 Non-Governmental Organizations (NGOs) successful-
ly provided 40 per cent of the refugee population settled in more than 300
camps, while the residual majority were directly hosted by the Albanian
people with additional support from UNHCR through cash grants and other
assistance to host families'®. In fYROM, albeit dealing with a smaller num-
ber, the situation appeared more complicated because of the national security
concerns of the government of Skopje about the potentially destabilizing ef-
fects of letting passing through the borders a large stream of Kosovo Albani-
ans. The country was already coping with internal tensions due to its histori-
cal ethnic minority of Albanians on the territory. When eventually the Mace-
donian government closed the border on 3 April, abandoning thousands of
Kosovars stranded, the international community rapidly reacted with a two-
fold programme of border-sharing: the ‘Humanitarian Evacuation Pro-
gramme’ (HEP) and the ‘Humanitarian Transfer Programme’ (HTP). The
mechanism was the same: refugees were airlifted in these “unorthodox” ad-
hoc evacuations to countries willing to accommodate them temporarily. In
only one week, the emergency ended with almost 96,000 persons moved to
28 European countries through HEP, in addition to some 1,400 people who
were transferred from fYROM to Albania and Trkiye within the framework
of the HTP, These programmes of border-sharing were a solution for the
international community only in the sense that they were set up bilaterally
between NATO and the government of Skopje; it would only later that UN-
HCR took it over. Given the controversy of this system, as we will address in
the next section, UNHCR appeared very reluctant to participate initially, so
much so that it even was reported attempts by the UNHCR personnel on the
ground to physically block the departure of the convoys®.

Ultimately, the (virtually) universal leading actor for the management of the
refugee crisis, UNCHR, exited from the experience in Kosovo marginalized
and its reputation seriously harmed. The international humanitarian response
was effective, but not for the UN agency. On the contrary, UNHCR failed to
show resource readiness and personnel capacities at the moment of most
need, finishing to resort to NATO’s capabilities. This decision, in turn, came
with a price for UNCHR:

“Perhaps one of the most fundamental mistakes we made was to underesti-
mate the enormity of the stakes on the table... We knew of course that Kosovo
was a huge humanitarian crisis, but the political and military stakes were even
higher. In that environment, every success, and every mistake was magnified.
And while everyone was quick enough to take credit, they were even quicker
to pass on the blame. We were amateurs in this game”%,
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UNHCR did not live up to the standards required and expected from its
mandate, and such a vigorous debacle could not but trigger profound conse-
quences.

2.2.2  Legal implications of the humanitarian response

The deceiving experience in Kosovo led the UN High Commissioner for
Refugees, Sadako Ogata, to acknowledge that the “traditional views on asy-
lum and assistance have been tested”. Hence, we shall now proceed to con-
sider the two most serious humanitarian controversies.

Firstly, the ‘crowded’ humanitarian response in Kosovo unfolded in the con-
text of a serious overlooking of the core principles of international refugee
law. Ensuring the observance and compliance to the fundamental right of
asylum is the inherent mission entitled by the founding mandate of UNHCR;
but the developments of the humanitarian crisis at the borders of fYROM
demonstrated the failure of the UN agency to fulfil its statutory responsibil-
ity. We have already seen that within few weeks from the beginning of
NATO’s air campaign, an increasingly massive flow of Kosovar residents
fled from their homes and approached the neighbouring countries. While for
Albania and Montenegro, the accommodation occurred smoother, the gov-
ernment of Skopje, frightened by the mass domestic repercussion of a mass
influx of Kosovar Albanians, closed its border at the Blace passage, prevent-
ing the access to 80 thousand people stuck in the open, with nowhere to go
and repair. UNHCR advanced the firm position that Macedonia must admit
refugees in accordance with international law, based on the non-refoulement
principle, prohibiting the expulsion of refugees to areas where they would be
in danger”’. Skopje’s refusal of entry would have forced the refugees back
into a hostile environment with Serb forces, violating the principle. Moreo-
ver, since the early 1980s, UNHCR has adopted as a standard policy for ref-
ugees to seek asylum in the country of first arrival:

“In situations of large-scale influx, asylum seekers should be admitted to the
State in which they first seek refuge and if that State is unable to admit them
on a durable basis, it should always admit them at least temporarily... In all
cases, the fundamental principle of non-refoulement-including non-rejection
at the frontier-must be scrupulously observed’%,

Asylum must be unconditional and chiefly, “the meeting by States of their
protection obligations should not be dependent on burden-sharing arrange-
ment first being in place®. In the case of Kosovo, instead, all these cau-
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tions were disregarded and circumvented by the creation of an ad-hoc reme-
dy agreed between governments; the dozens of thousands of civilians
blocked outside Macedonia did not get accepted but were transferred. In ad-
dition, also the ‘humanitarian corridors’ did not utterly abide by the principle
of first asylum. Firstly, the refugees transferred to other 29 countries could
not apply there for asylum as provided in the 1951 Convention but were giv-
en a one-year temporary leave'’?. The concepts of resettlement, humanitarian
evacuation and temporary protections considerably blurred as European
countries interpreted HEP as emergency solutions of temporary protection,
while the rest of the world recognized it as a mere resettlement operation®*,
Furthermore, it was never clarified the criteria of willingness and procedure
standards of the programme, as both selection and screening deemed to func-
tion according to a “first-come first-served” method, with stories of families
forcibly separated in different unknown destinations!*2,

The second significant legal implication that emerged from the experience in
Kosovo is the controversial impairment of the principles of neutrality and
impartiality. These two are traditionally recognized as cornerstones of inter-
national humanitarianism, recalled also in the Statute of the UNHCR, whose
first chapter defines the agency as “entirely non-political [...] humanitarian
and social”*®, In the past decades, literature and practice have increasingly
endorsed the significance of Civic-Military Collaboration (CIMIC), i.e., the
collaboration between civilian and military actors in contexts of institutional
fragility or conflicts, emphasizing, simultaneously, the need to preserve the
civilian nature of assistance under the military weight:

“The co-ordination of humanitarian efforts with political and military actions
in refugee-producing conflicts is not without its difficulties. It blurs tradition-
ally distinct roles and, if mismanaged, could compromise the strictly neutral
character of humanitarian aid, which is the best guarantee of access to people
in need. Nevertheless, such co-ordination often provides an opportunity to ad-
vance the peace process, as relief efforts give rise to negotiations that can sub-
sequently develop beyond humanitarian issues to conflict resolution. There is
room for a variety of patterns and practices, as long as basic humanitarian
principles are not compromised”',

In Kosovo, the start of NATO’s engagement marked a crucial turning point
as from that moment, UNHCR was substantially relying on one of the war-
ring parties. The degree of dependency on its resources, logistics and securi-
ty, which we have seen in the previous section, inevitably resulted in greater
leverage for NATO in defining the “humanitarian agenda”: the civilian char-
acter of assistance in Kosovo existed only virtually and as a disguise!®. The
humanitarian interplay between NATO and UNHCR was a cooperation only
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by name, as the intervention of the former proved to be overwhelming and
marginalizing the latter.

In conclusion, we can learn from the experience in Kosovo that CIMIC can
overcome operational limits inherent to civilian humanitarian action, espe-
cially in most critical circumstances: from the access to refugees and IDPs in
the middle of the fights to the vast availability of resources and efficient lo-
gistics. However, the unfortunate part of UNHCR in the events of 1999 em-
phasizes as much the sacrosanct imperative to maintain a balance between
the various actors to not contravene the guiding principles of humanitarian
assistance, other than the very same credibility and reputation of the civilian
international organisation. Granted, a solution for that would simply be the
anticipation, preparedness, and readiness of balanced contingency plans for
an inter-organisational collaboration®. In this way, international origina-
tions may avoid the situation of improvising the terms and mechanisms of
such collaborations amid a crisis and without clear boundaries, resulting in a
skewed partnership — that is, precisely what occurred between NATO and
UNHCR in the middle of the humanitarian crisis management in Kosovo, in
April 1999.
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Chapter Three: An Introduction to International Territorial Admin-
istrations

State sovereignty is one of the pillars of the modern international system, yet
there are instances where control over a territory temporarily shifts from the
local authority to an international entity, either a group of states or an inter-
national organisation. This form of governance, often referred to as interna-
tional territorial (or transitional) administration (ITA), still lacks a consistent
terminology and definition in legal literature. \erdirame describes it as “the
direct or indirect exercise by an international organisation of such public
functions (legislative, executive or judicial) as to place the organisation in
effective control of the territory”?, whereas Stahn as the “exercise of admin-
istering authority (executive, legislative, or judicial authority) by an interna-
tional entity for the benefit of a territory that is temporarily placed under in-
ternational supervision or assistance for communitarian purposes”. Both
specify the powers that ITAs might hold, but Stahn highlights their transi-
tional nature. Alternatively, the noted French jurist Rousseau considers a
‘territoire international” when directly administered by an international or-
ganization or entity, removed from the exclusive rule of any single state®.
Shaw similarly speaks of ‘international territories’ as “a particular territory
[that] is placed under a form of international regime™*. De Brabandere and
Brownlie slightly change the appellation into ‘internationalised territory’, re-
spectively referring to “the regime of administration of a territory conferred
upon one or more state, or to one or more international organisations™®, and
of “a special status [...] created by multilateral treaty and protected by an in-
ternational organisation™®. Benzing prefers the term ‘direct administration’ as
the case where the “governmental functions in a specific territory are exer-
cised not by the territorial State, but by an entity mandated to do so under
international law, i.e., an international organisation or a single state, or a
group of states under an international mandate™’.

Whether termed international, transitional, special, or direct, ITAs represent
a specific form of administration functional to the fulfilment of determined
interests and purposes legitimized by the international community. This is
the most important characteristic distinguishing them from other historical
forms of administration, such as colonies, protectorates or military occupa-
tion. Firstly, an ITA is not a colony because it does not involve the exploita-
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tion of the resources of one territory to the benefit of a single state. Albeit it
may resemble the historical colonial governments with foreign (European)
officials, the foundational ‘social contract’ is crucially different: in the XIX
century, the subjected populations were mistreated under colonial rule,
whereas ITAs are legitimised by the international community and are meant
to uphold higher values, including human rights and the rule of law®. An in-
ternational territorial administration is also not a protectorate, i.e., the situa-
tion whereby “a dependant state retains control over its internal affairs while
leaving its external protection in the hands of another state”®. ITAs are not
established on a territory ceding the competencies over its external relations
to the international community; instead, their main purposes are domestic,
towards the preservation of people’s lives, conflict resolution and institution-
building®®. Lastly, an international territorial administration is not a military
occupation, as it generally does not involve of the warring parties, but rather
it is set up also as a means of peacekeeping and/or peacebuilding. Historical
precedents of “transformative occupation* after World War 11 established in
Germany and Austria by the Allies exist, but they are distinct from mere mil-
itary occupations aimed at conquest by a single state.

There are two primary justifications for the establishment of a territorial ad-
ministration by the international community, both related to the sovereignty
of the affected state: the capacity to govern and the quality of governance?.
In the first case, ITAs overcome the deficiency of a public authority to exer-
cise effective and direct control over a territory, especially in post-conflict
scenarios where wars have damaged or destroyed public infrastructures and
institutions, creating a legal and political vacuum. The introduction of an
ITA serves to fill this gap, ensuring continuity in governance, which is cru-
cial in war-torn societies. Alternatively, existing governmental structures
might be inadequate, with policy outcomes failing to meet certain interna-
tional standards. Here, the objective of territorial administrations is to guar-
antee a certain ‘quality’ of governance, focusing on freedom, democracy and
the rule of law. This reflects the international community’s perception of a
‘lack’ in the authority and qualification of a specific territory, usually new-
born, historically linked to the phenomenon of decolonization, or authoritari-
an regimes®. In sum, while the first category usually requires more direct
engagement of the international authority to rebuild or replace missing pub-
lic institutions through peace-building operations, the second one may envi-
sion more nuanced degrees of ‘internationalization’ of the territory.

Benzing identifies five criteria for classifying various forms of ITAs: 1) the
duration, whether transitory, open-ended, or permanent; 2) the administering
entity, either composed by a group of states or by an international organisa-
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tion; 3) the legal basis, be it a treaty, a UN resolution or military occupation;
4) the degree of internationalisation, meant as spectrum of competences from
full powers to limited areas of administration; and 5) the purposes, which it
is not possible to enlist exhaustively but briefly summarise in the determina-
tion of the final status of a territory, the filling a government vacuum due to
a failing state, the protection of human rights and minorities, and the attempt
to resolve internal conflicts'4. These categories are to be considered overlap-
ping rather than mutually exclusive.

Despite the ostensibly virtuous mission of ITAs, their legitimacy does not go
unchallenged. Many scholars criticize this practice as an innovative disguise
of neo-colonialism and imperialistic aims®®. Ralph Wilde, one of the most
authoritative critic voices, identifies elements of the European colonial do-
minion in today’s ITAs, referring to them as “neo-trusteeship” and “post-
modern imperialism™®. The only difference of this new guise, argues Wilde,
is that objectives are “set by the member states of international organisations
collectively, rather than by European states individually”’. Paris similarly
labels peace-building operations as “an updated version of the mission civili-
satrice”®, while Verdirame acknowledges the UN administration as a form
of foreign rule, though “outwardly benign rather than colonial”*®. In addi-
tion, Chandler critiques ‘UN protectorates’ as an instrument for the interna-
tional community to impose values, suggesting that “some cultures are not
‘rational’ or ‘civil’ enough to govern themselves” .

3.1 Historical precedents

The origin of ITAs is generally recognised starting following World War 1.
Some early experiments of internationalization had already been attempted
and/or occurred in the XIX century in Cracow [1815-1846], Istanbul and
Shanghai [1845-1943]%, but they were still managed by individual states?.
The groundbreaking event was the creation of the League of Nations, the
first international organisation designed “to promote international coopera-
tion and to achieve international peace and security”?. To cope with the af-
termath of the Great War, this new global actor was given by the European
powers and the United States direct or indirect responsibilities over certain
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territories, resulting in two distinct forms of administration, respectively
ITAs in strictu sensu and the Mandates System.

3.1.1 Territorial administrations under the League of Nations

The League was given governmental prerogatives over unresolved territorial
disputes among the states, such as the Free City of Danzig [1920-1939], the
Saarland [1922-1935], the district of Leticia in Colombia [1933-1934]; in
addition, it had the authority to appoint the chair of the Upper Silesia Com-
mission [1922] and the Memel Harbor board [1924]%. Hereafter we shall il-
lustrate the establishment of the Free City of Danzig and the Saar Basin, the
very first exercises of territorial administration by an international organisa-
tion.

a. The Free City of Danzig [1920-1939]

Danzig is a strategic harbour city with access to the Baltic Sea that had al-
ways been disputed between Prussia, later Germany, and Poland. The con-
frontation was about the preponderant German character of the population
vis-a-vis the need for a passage to the sea for Warsaw. The city had already
experienced a period of great autonomy as a “Free City” or “Free State” in
the XV and XIX centuries, followed by systematic occupations and annexa-
tions by both Poland and Prussia®.

After WWI, the Versailles Peace Treaty placed Danzig “under the protection
of the League of Nations”, but with a considerable role shared with Poland,
responsible for the city’s external affairs and the customs regime®. Internal-
ly, the League appointed a Commission, chaired by the ‘High Commission-
er’, who had specific powers in drafting of the Constitution of the Free City
of Danzig and arbitrating disputes between the city and the government of
Warsaw. The project aimed for a permanent ‘internationalised’ territory and
the administering role of the League of Nations was considerably limited to
a temporary institution until the adoption of a Constitution. However, this
was disrupted by the expulsion of the High Commissioner and the annexa-
tion of the territory by Germany before the spark of World War I1.

b. The Saar Basin [1922-1935]

The administration of the Saarland was by far more extensive and signifi-
cant. This German region was at the heart of a historical dispute with France,
which obtained as compensation for WWI the right to exploit this rich min-
ing land for 15 years. However, concerns from the Americans and the British

24 BENZING (2010).
%5 DE BRABANDERE (2009: 17).
26 WILDE (2001: 596).
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about the potential for German excessive frustration and another war pre-
vented direct annexation by Paris. The Treaty of Versailles tasked the League
of Nations with administering the Saarland, through an independent and neu-
tral “Governing Commission” which, despite its limited timeframe, held
broad governmental powers:

“all the powers of government hitherto belonging to the German Empire,
Prussia, or Bavaria, including the appointment and dismissal of officials, and
the creation of such administrative and representative bodies as it may deem
necessary”’?’.

It is interesting to note that Germany had not lost sovereignty over the Saar
Basin. Instead, under Article 49 of the Versailles Peace Treaty, it “renounces
[d] in favour of the League of Nations, in the capacity of a trustee, the gov-
ernment of the territory defined above”?. This means that similar to the fu-
ture case of Kosovo, the international organisation was not granted de jure
sovereignty but de facto administrative authority over the territory. The Saar-
land eventually returned to Germany when its population overwhelmingly
voted, with a 90.8% majority in the referendum, as envisaged in the Ver-
sailles Peace Treaty, to decide whether to unite with France, and Germany or
maintain the status quo:

“At the termination of a period of fifteen years from the coming into force of
the present Treaty, the population of the territory of the Saar Basin will be
called upon to indicate their desires in the following manner: A vote will take
place by communes or districts, on the three following alternatives: (a)
maintenance of the regime established by the present Treaty and by this An-
nex; (b) union with France; (c) union with Germany”?°.

3.1.2 The Mandates System

Direct administration of the League was also considered to address the ques-
tion of the former colonies of the defeated great powers of Germany and the
Ottoman Empire. Such a course would have fostered the process of inde-
pendence of a plethora of territories, in line with the principle of self-
determination, as articulated by US President Woodrow Wilson in 1917, for
a new international system of nation-states. However, due to pressure from
the European powers eager to preserve (and even expand) their imperial do-
minions, Wilson’s directives were implemented cautiously®. The Mandates
System was established, wherein colonial territories were neither directly
annexed by the victorious powers nor granted immediate independence, but
were placed under the control of individual states to promote “well-being
and development” on behalf of the League of Nations until they would be
deemed sufficiently capable of self-government:

27 peace Treaty of Versailles, 28 June 1919, Annex to the articles 45-50, Chapter Il, para. 19.
28 Jvi, Art. 49,

29 |vi, Art. 50 para. 34.

30 STAHN (2008: 76 ff.)
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“To those colonies and territories which as a consequence of the late war have
ceased to be under the sovereignty of the States which formerly governed
them and which are inhabited by peoples not yet able to stand by themselves
under the strenuous conditions of the modern world, there should be applied
the principle that the well-being and development of such people form a sa-
cred trust of civilisation and that securities for the performance of this trust
should be embodied in this Covenant.

The best method of giving practical effect to this principle is that the tutelage
of such peoples should be entrusted to advanced nations who because of their
resources, their experience or their geographical position can best undertake
this responsibility, and who are willing to accept it, and that this tutelage
should be exercised by them as Mandatories on behalf of the League3!.

The system was thus divided into three classes — A, B and C — based on their
perceived “stage of development of the people, the geographical situation of
the territory, its economic condition and other similar circumstances” (Arti-
cle 22). In practice, this international oversight often served merely as a pre-
text for maintaining rule and exploitation by a single state.

3.1.3  The UN Trusteeship System

After the Second World War, the question of governance emerged again for
those territories previously under the control of the defeated Empires of
Germany, Italy and Japan. The newly established UN framework created the
Trusteeship Council, drawing from the League model of Mandates but trying
to adjust its shortcomings, particularly to advance self-government and de-
colonisation. The “trust territories” included the former mandates, territories
detached from the defeated states of WWII and territories voluntarily placed
under the system through a trusteeship agreement®. The UN Trusteeship
System addressed the limitations of the League Mandates System, firstly by
explicitly aiming for the progressive development of the territories “towards
self-government or independence as may be appropriate to the particular cir-
cumstances of each territory”®3. The oversight role was performed by the
Trusteeship Council, responsible for ensuring that it adhered to the principles
outlined in the trusteeship agreement, and promoting political, economic, so-
cial and educational advancement®,

Furthermore, the new system was cleared of the racial superiority contained
in the Versailles Peace Treaty referring to the territories on trust as “uncivi-
lised” and of inferior races and cultures, deleting notions such as “tutelage”,
“advanced nations”, or the embarrassing stance for the inability “to stand by
themselves under the strenuous conditions of the modern world”, for instead
employing a more neutral language®.

31 Peace Treaty of Versailles, supra note 27, Art. 22, paras. 1, 2.

32 United Nations, Charter of the United Nations (hereafter UN Charter), 24 October 1945, 1
UNTS XVI, Art. 1.
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In conclusion, the UN Trusteeship System started to resemble more the fea-
tures of the ITAs framework as the administering authority. These two para-
digms remained formally distinct due to Article 78, which prohibits trustees
over “territories which have become Members of the United Nations™%. The
scope of the UN Trusteeship System was most thought to the post-war con-
text of decolonization. However, at least in principle, Article 81 envisaged
that the administering authorities could be held by “one or more states, or the
Organisation itself [the UN]”%". Although this possibility was never realized
in practice, hereafter we shall reflect on two relevant failed precedents: the
city of Jerusalem and South West Africa (Namibia).

a. The corpus separatum of Jerusalem

The powerful symbolism of Jerusalem is well-known to everyone: the heart
of the Holy Land of Palestine, the spiritual cradle of three world religions,
Christianity, Islam and Judaism. After WWI, the United Kingdom became
the administering authority of Palestine on behalf of the League of Nations,
within the framework of the Mandates System aimed to prepare the territory
for self-government. The interwar period saw increasing clashes between the
Jews and the Arabs that the British appeared unable to manage, until the fi-
nal decision in 1947 to terminate its mandate and refer back the issue of Pal-
estine to the United Nations. It was thus established a UN Special Commit-
tee on Palestine, whose final report suggested for the first time the interna-
tionalisation of Jerusalem, arguing that an International Trusteeship System
was:

“the most suitable instrument for meeting the special problems presented by
Jerusalem, for the reason that the Trusteeship Council, as a principal organ of
the United Nations, affords a convenient and effective means to ensuring both
the desired international supervision and the political, economic and social
well-being of the population of Jerusalem”,

In November, the General Assembly finally adopted the Partition Plan
(Resolution 181), envisaging the territorial division between Arabs and Jews,
and the transformation of the Holy City into a distinct demilitarized territory,
under a specific regime and statute:

“The City of Jerusalem shall be established as a corpus separatum under a
special international regime and shall be administered by the United Nations.

36 UN Charter, supra note 32, Art. 78.

37 Ivi, Art. 81.

38 Proposal of the United Nations Special Committee on Palestine, 31 August 1947, General
Assembly Official Records 2nd Session, Supp. No. 11, Chapter VI, Part 111, City of Jerusalem,
Justification 6.
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The Trusteeship Council shall be designated to discharge the responsibilities
of the Administering Authority on behalf of the United Nations™%.

However, as argued by De Brabandere, the formulation as such of the text
did not imply that the city could have been considered a proper trust territory
under the Charter, as there was no explicit reference to Chapters XII (The
International Trusteeship System) nor XIIII (The Trusteeship Council)®.
Following Resolution 181, the Council elaborated and approved a draft Stat-
ute for the City*, recognizing the authority conferred by the General Assem-
bly and justifying the framework of internationalisation of Jerusalem as a
“special regime”*?. However, the legality of the draft Statute remained con-
troversial, and eventually, it was never implemented due to the non-adoption
at the fifth session of the General Assembly in 1950%.

b. South West Africa under the direct responsibility of the UN

Known formerly as South West Africa, Namibia was colonized by Germany
in the late X1X century. Following the Great War, it passed under the control
of South Africa as a Mandatory state of the League of Nations. The post-
WWII era saw the country’s international status being restructured under the
new UN Trusteeship System; however, the government of Johannesburg re-
fused to cede any prerogatives over the territory, such as rich of diamond and
mineral mines and proceeded instead to exacerbate its control by institution-
alizing also in Namibia a regime of apartheid to protect the interests of the
ruling white minority. When in 1966, armed conflict finally broke out be-
tween the South West African People’s Organisation (SWAPO) and Johan-
nesburg’s forces, the General Assembly intervened revoking the Mandate of
South Africa with the Resolution 2145, deciding that the country had “no
[...] right to administer the Territory and that henceforth South West Africa
[Namibia] comes under the direct responsibility of the United Nations™*.

The Organisation assumed direct administrative control over the territory
but, similarly for the case of Jerusalem, it was not clear on what legal basis,
thus risking compromising the operation. The mandate of Johannesburg was
effectively terminated, but there was no reference in Resolution 2145 (nor
the following ones) about Namibia effectively becoming a trust territory di-
rectly administered by the United Nations by Article 81, nor was ever signed
a trusteeship agreement as contemplated by Article 774. As for the case of

39 Resolution of the United Nations General Assembly, 29 November 1947, A/RES/181(1l),
Future government of Palestine, Part Il City of Jerusalem, point A.
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Jerusalem, the justification proposed was on grounds of the exceptionality of
the situation, conditioning a sui generis authority*®, and in 1967, the General
Assembly proceeded to establish the so-called “United Nations Council for
South West Africa” (later renamed for Namibia)*’. Its task was to oversee the
administration of the territory until the eventual independence and by trying
to involve as much as possible the local population. However, South Africa’s
reticence to yield its governmental powers and withdraw its military pres-
ence in Namibia prevented the access to the territory to the UN authorities
for several years. Consequently, the Council for Namibia exercised its pow-
ers limited and only de jure, becoming a “pressure group™8, despite the sup-
port coming from the other UN organs, such as the International Court of
Justice with its 1971 Advisory Opinion*® sanctioning the illegality of Johan-
nesburg actions, and the endorsement of the Security Council. Only a more
direct engagement of the latter, as we will see in the next section, would be
indispensable for the solution of the crisis.

In conclusion, we have seen that following WWI, the creation of the League
of Nations represented the actual point of origin of international territorial
administrations. This instance developed along two distinct tracks, that is, on
the one hand, the international organisation held direct prerogatives over cer-
tain (smaller) territories or cities, and on the other hand, for the case of colo-
nies, the international community opted for indirect supervision over the ex-
ercise of single states. We have also seen that some deficiencies in the Man-
date System of the League of Nations were addressed in the following UN
Trusteeship System, which also comprised the possibility for a direct admin-
istration of the Organisation. Despite some attempts, this convergence with
the ITAs remained only formal, without being never realized, as for the case
of Jerusalem, or controversially attempted in Namibia. However, the ulti-
mate completion of the virtual administration in Namibia at the turn of the
1990s corresponded with the start of a new page for the United Nations. As
we will see in the next section, it is in fact in this first decade post-Cold War
that we assist to the greatest extent possible to the direct and expanding in-
volvement of the Organisation in territorial administrations around the
world.

3.2 UN peace operations

The United Nations was created “to save succeeding generations from the
scourge of war”®’, This fundamental commitment has been operationalized

46 STAHN (2008: 104).

47 Resolution of the United Nations General Assembly, 19 May 1967, A/RES/2248, Question
of South West Africa.

48 ROCHA (1984 63).

49 Advisory Opinion of the International Court of Justice, 21 June 1971, 1CJ Reports 1971,
Legal Consequences for States of the Continued Presence of South Africa in Namibia (South
West Africa) notwithstanding Security Council Resolution 276 (1970).
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by the Organisation in four areas of action: conflict prevention (or preventive
diplomacy), addressing the structural sources of conflict to reinforce the
foundations for peace, usually through low-profile diplomatic initiative;
peace-making, addressing ongoing conflicts to bring them to health through
diplomatic and mediation channels, involving both official representatives
from governments, coalition of states or international arrangements, as well
as informal or non-governmental actors; peacekeeping, rapidly evolved from
traditional ceasefire observing missions to more complex model of civilian-
military cooperation (CIMIC) to build peace; and finally the more recent
peacebuilding, comprehensive efforts to reconstruct structures of peace and
provide the necessary resources and support to create a stable and enduring
well-being among people, beyond the mere cessation of hostilities®:.

If we were to employ the UN vocabulary, ITAs represent an intersection of
peacekeeping and peacebuilding, integrating immediate stabilization efforts
and long-term development and governance support. At the same time, ITAs
are an expansion of ‘simple’ peacebuilding because the Organisation may be
entitled to carry out also executive, legislative and/or judiciary functions,
i.e., not just supporting sovereignty institutions but creating and exercising
explicitly state prerogatives for a transitional period. Differently from the
case of the League of Nations, here it is not possible to identify ab initio
proper UN administrations comparable to the internationalized Free City of
Danzig or, more appropriately, the Saar Basin; rather, the UN practice has
progressively emerged, evolved and expanded. This section gauges some of
the principal steps that were taken along this path, aiming to emphasize the
increasing responsibilities that the Organisation has gradually assumed in
various sectors.

3.2.1 Early experiments of UN peacebuilding

The UN’s commitment to peacebuilding did not spark immediately since its
foundations but rather grew through a self-aware process of the Organiza-
tion, composed of many attempts at times more successful but more fre-
quently seriously flawed. Although the notion of peacebuilding is more ap-
propriate for the practice of the 1990s, it is possible to identify some primor-
dial traces in earlier operations. Hereafter we shall consider two important
cases illustrating some initial administrative role of the Organisation: the
controversial mission in Congo and the virtual administration of Namibia —
the latter second part of the story that we have anticipated in the previous
section.

51 Report of the United Nations Secretary-General Boutros, 31 January 1992, DPI/1247, An
agenda for peace: preventive diplomacy, peace-making and peacekeeping, paras. 20-21; Re-
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port), 21 August 2000, A/55/305-S/2000/809, New York, pp. 2-3.
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a. Opération des Nations Unies au Congo (ONUC) 1960-1964

The UN operation in the Congo (known by the French acronym ONUC:
Opération des Nations Unies au Congo) represented the first operation
blending peacekeeping elements with early state-building experiments. It
was established in the summer of 1960, upon the request of the newly inde-
pendent government of the Democratic Republic of the Congo (DRC), after
the nonconsensual military intervention by Belgium, a former colonial pow-
er. The Security Council adopted Resolution 143, requesting Brussels to
withdraw its troops from the territory and authorising the UN Secretary-
General to take all the necessary measures to “provide the Government [of
Leopoldville] with such military assistance as may be necessary until [...]
the national security forces may be able [...] to meet fully their tasks”%%. As
the mission evolved, its scope expanded to preserving territorial integrity and
political assistance, assisting the government in maintaining law and order,
preventing civil war, and removing foreign military, paramilitary and merce-
nary forces®®. ONUC also grew significantly in scale, employing nearly
20,000 military and civilian personnel, and received the authorisation to use
force against the secessionist groups in the eastern part of the country, mak-
ing it a groundbreaking and unprecedented mission in the history of the Or-
ganisation. It lasted four years, gradually withdrawing after the reintegration
of the Katanga region in 1963. However, DRC would struggle to maintain
autonomously the level of stability and control in place when ONUC depart-
ed in 1964, revealing the impelling need for the UN to undertake more com-
prehensive operations, going beyond mere restoration of law and order® —
this is where the hybrid case of Namibia fits in.

b. United Nations Transition Assistance Group (UNTAG) 1978-1990

As we have seen in the previous section, the UN’s direct responsibility over
South West Africa began after few years after the termination of ONUC and,
despite the ambiguity about its legal foundation, envisaged since the begin-
ning a wider approach. In 1978, the Security Council intervened more deci-
sively when its permanent members (P5), also called the Contact Group in
this matter, agreed with South Africa on a Settlement Proposal®, appointing
a UN Special Representative (SR) for Namibia. In addition, the Council
adopted Resolution 435 creating the United Nations Transition Assistance
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Group (UNTAGQG) to assist the newly appointed SR for Namibia in ensuring
“the early independence of Namibia through free elections under the super-
vision and control of the United Nations™%®.

UNTAG was the first multi-faceted UN operation since the termination of
ONUC in 1964. It focused more on political purposes than military, covering
in practice five central areas: civil administration, military disarmament, ci-
vilian policing, refugee return, and organisation and control of elections®’.
The Special Representative was placed at the centre of a clear and central-
ized chain of command and the UN staff was sufficiently spread all over the
country to correctly assess the needs and concerns of the local population®,
Despite its ten-year delayed implementation due to continuous South African
obstruction, the significance of the ‘virtual’ UN administration of Namibia
resides in the increasing civilian and administrative performance of the Or-
ganisation. The political transition in 1990 occurred smoothly and rapidly,
resulting in consistent success in creating solid conditions of lasting political
stability in post-independence Namibia®®.

3.2.2 The decade of internationalisation

The 1990s were a turning point in the history of international relations for a
twofold reason. Firstly, with the end of the Cold War, the Security Council
was free from the ideological chains that had frequently hampered its func-
tioning. In his An Agenda for Peace, Secretary-General Boutros Boutros-
Ghali foresaw the potential “in this new era of opportunity” for expanding
the horizon of objectives, missions and engagement of the United Nations in
its fundamental mission for peace:

“The nations and peoples of the United Nations are fortunate in a way that
those of the League of Nations were not. We have been given a second chance
to create the world of our Charter that they were denied”®,

However, concomitant to this new hope, the Secretary-General did not fail to
acknowledge that a new fearful danger was taking its place:

“fierce new assertions of nationalism and sovereignty spring up, and the cohe-
sion of States is threatened by brutal ethnic, religious, social, cultural or lin-
guistic strife. Social peace is challenged on the one hand by new assertions of
discrimination and exclusion and, on the other, by acts of terrorism seeking to
undermine evolution and change through democratic means”®.,

To cope with these new threats to peace, it was necessary for a new, structur-
al and comprehensive engagement of the United Nations to the deepest caus-
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es of conflict: “economic despair, social injustice and political oppression”®?,
Hence, he endorsed the urgency of implementing, alongside traditional pre-
ventive diplomacy, peace-making and peacekeeping, a greater role in post-
conflict peacebuilding missions, meant as all those “action[s] to identify and
support structures which will tend to strengthen and solidify peace to avoid a
relapse into conflict”®®. To accomplish this “wider mission”, he finally em-
phasized, it was necessary for the “concerted attention and effort” of all
States, regional arrangements, and NGOs®.

Boutros-Ghali’s appeal was eventually fulfilled, or at least partially. The in-
ternational community became somehow more self-aware of its responsibili-
ties and its duties. Sometimes we may say at a remarkably high price, for in-
stance after the genocides in Rwanda in 1994 or Srebrenica in 1995. Howev-
er, there was an increasing and wide-spreading sentiment in the global public
opinion, that the collectivity of States, and the Security Council firstly, could
not remain indifferent before the brutality of the armed conflicts, now live
transmitted on TV. Accordingly, the 1990s registered a surge in the number
of UN peace operations, and hereafter we shall examine the most relevant
cases, emphasizing the further degree of involvement by the Organization in
direct post-conflict management, whose point of culmination would be in
1999, in Kosovo and East Timor.

a. United Nations Transitional Authority in Cambodia (UNTAC) 1992-
1993

Cambodia was part of the French colonial Empire, fell in disgrace after
WWII, and only in 1953 succeeded in obtaining independence. In the 1970s
the country suffered internal havoc, due to the reckless US bombing related
to the Vietnam war and the rise to power of the Khmer Rouge. Pol Pot’s
genocidal regime, perpetrator of the most heinous crimes in human history,
was overthrown in 1978 by an invasion of the Vietnamese communist forces.
From there a complex, decade-long civil war among four factions began, af-
flicting the country until the withdrawal of Hanoi’s forces in 1988. After var-
ious diplomatic attempts, in 1991, all the factions agreed in Paris on a Com-
prehensive Political Settlement, envisaging the establishment of a UN Tran-
sitional Authority.

The Security Council welcomed the Paris Agreement and authorized the cre-
ation of the United Nations Transitional Authority in Cambodia (UNTAC),
adopting Resolution 745%. UNTAC was appointed with civilian and military
components under the direct responsibility of the Secretary-General, acting
through his Special Representative. The mandate was overly broad, includ-

62 |vi, paras. 55-59.

83 |vi, para. 21.

64 1vi,, paras. 16, 60-65.

85 Resolution of the United Nations Security Council, 28 February 1992, S/RES/745, Cambo-
dia (28 Feb).

59



ing human rights protection; organisation of free and fair elections; dis-
armament, demilitarisation and rehabilitation (DDR); maintenance of law
and order; repatriation and resettlement of refugees and IDPs®. Furthermore,
the UN administration had to oversight the existing administrative structures
on the management of the elections, but it was also given direct control of
five core government departments: Foreign Affairs, Defence, Finance, Public
Security, and Information. In addition, the Paris Agreement granted UNTAC
the right to issue binding directives, as necessary.

The UN effort in Cambodia was unprecedented, both economically ($2 bil-
lion budget) and in personnel (16,000 regular troops, over 3,000 police offic-
ers, and 3,000 civilian officials)®”. It laid down the foundations for a demo-
cratic framework and succeeded in leading the country to relatively free and
fair elections in 1993. In this sense, UNTAC was a major achievement for
the UN because, recalling Boutros-Ghali’s words, people in New York con-
sidered the mission as a try-out of the Organisation’s capacities to adapt and
cope with the new challenges of the post-Cold War era®. However, UN-
TAC’s focus on democratisation caused a serious overlooking of other fun-
damental aspects such as DDR and transitional justice, and consequently, the
immediate achievements would be eventually shaded by a resurgence of in-
ternal violence.

b. United Nations Mission in Somalia (UNOSOM I1) 1993-1995

Somalia has never succeeded in overcoming the enduring institutional fragil-
ity and instability that have persisted since the end of Siad Barre’s twenty-
year authoritarian rule. In the early 1990s, the UN first reacted gingerly to
the crisis because of the challenges and risks deriving from the political vac-
uum in the country®®. In 1992, the Security Council intervened by establish-
ing for purely humanitarian purposes the United Nations Mission in Somalia
(UNOSOM 1) and the deployment of a US-led multinational force, the Uni-
fied Task Force (UNITAF)™. Shortly after, the two missions were incorpo-
rated and expanded in the second United Nations Operation in Somalia
(UNOSOM 1I). The Ilatter’s mandate, established through Resolution
814/1993, comprised wide civilian and military tasks to “assist the people of
Somalia to promote and advance political reconciliation, through broad par-
ticipation by all sectors of Somali society, and the reestablishment national
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and regional institutions and civil administration in the entire territory” "%

Due to the lack of an effective central government, UNOSOM Il was granted
administrative and legislative powers, and in 1994, the mission’s framework
was again reinforced to include, on the one hand, the reorganization of the
police force and the judiciary, and on the other, supporting Somalia’s politi-
cal process by drafting a new constitution and facilitating the establishment
of a democratically elected government™,

UNOSOM Il terminated officially in 1995, widely considered an ‘“unmiti-
gated disaster”’*, leaving the country not too different from the political in-
stability existing at the time of its arrival in 1992. Despite the broad range of
powers it held, the mission failed to accomplish its mandated objectives;
nonetheless, UNOSOM Il remains a significant step in the evolution of the
UN peace-building practice since it was established without any agreement
with the parties (in this case for evident reasons of impossibility). Resolution
814 was adopted acting under Chapter VII, the fundamental basis to author-
ise the use of force if deemed necessary and overcoming the state consent —
we will illustrate the relevance of this passage in section 3.3. For the mo-
ment, we may conclude the reflection about Somalia by emphasising the fact
that a wide mandate is not alone sufficient to ensure the success of an inter-
national mission if it fails to assume full control over the territory™.

¢. United Nations Mission in Bosnia- Herzegovina (UNMIBH) 1995-2002

The war in Bosnia and Herzegovina (BiH) was one of the grimmest and
most complex passages of the Yugoslavian breakup. When it ended in De-
cember 1995, with the signing of the General Agreement for Peace (Dayton
Agreement), the newly independent state of BiH finally internationally rec-
ognized was composed of two entities: the Croat-Muslim Federation of Bos-
nia and the Republika Srpska’®. The Dayton Agreement provided also for the
creation of a High Representative (OHR) as the maxima auctoritas in the in-
terpretation of its provisions, responsible for the implementation, monitor-
ing, and coordination of the various international organisations and agencies
operating in BiH. In addition, its authority was further strengthened in 1997
by the so-called “Bonn Powers”, enabling him to remove from office public
officials, and most importantly, a legal mandate to impose and change the
legislation™.
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However, the OHR was not a UN body. The UN’s role in BiH peacebuilding
was more marginal, also due to the negative legacy from the previous in-
volvement with the UNPROFOR and the responsibility for the Srebrenica
massacre. Accordingly, the Security Council established the UN Mission in
Bosnia and Herzegovina (UNMIBH)® with a mandate mainly focused on the
monitoring and assistance to Bosnia’s law enforcement agencies, through its
main body, the UN International Peace Task Force (IPTF). UNMIBH was
primarily composed of a police force but acted also as an “umbrella mission”
in its limited civilian areas, coordinating the efforts of the other UN Agen-
cies, the European Union and the Organisation for the Security and Coopera-
tion in Europe (OSCE) regarding the humanitarian relief, refugees assis-
tance, human rights and election oversights™.

The mission lasted until 2002 when it was replaced by the European Union.
Its final assessment, however, cannot be deemed entirely satisfactory. UN-
MIBH was part of a complex, multi-dimensional operation, and despite its
contributions, it was overly dependent on the parties involved and unable to
play a significant role in the country’s stabilization process. In conclusion, it
represented a unique case of limited international administration, marked by
the coexistence of an autonomous High Commissioner and a UN mission.
Nevertheless, it significantly influenced the development of the subsequent
mission in Kosovo®.

d. United Nations Transition Administration Eastern Slavonia (UNTAES)
1996-1998

Croatia declared independence from the Socialist Federal Republic of Yugo-
slavia in 1991, but armed clashes immediately arose between its Croat and
Serb components, further escalated by the intervention of the Yugoslav Na-
tional Army (JNA). In the meanwhile, in 1992 the Serb regions within the
Croatian borders of Eastern Slavonia, Krajina, and Western Sirmium united
into the secessionist Republika Srpska Krajina (RSK). The conflict came to
an end in November 1995, during the so-called Dayton Peace Process, when
Croatian and RSK authorities reached a compromise and signed the Basic
Agreement (Erdut Agreement) envisaging the peaceful reintegration of the
region into Croatia after “a transitional period of [at least] 12 months” under
an international administration®,

The Security Council welcomed the settlement and adopted Resolution 1037
to set up the United Nations Transitional Administration for Eastern Slavo-

8 Resolution of the United Nations Security Council, 21 December 1995, S/RES/1035, Es-
tablishment of a UN civilian police force to be known as the International Police Task Force
(IPTF) and a UN civilian office for the implementation of the Peace Agreement for Bosnia
and Herzegovina.
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Agreement), 12 November 1995, A/50/757 S/1999/951.
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nia, Baranja and Western Sirmium (UNTAES)®. The Transitional Adminis-
trator (TA) was put in charge of both military and civilian components, and
the latter was tasked with the police sector, monitoring the prison system,
performing civil administration and public services, managing the return of
refugees and organisation free and fair elections®®. UNTAES was granted
considerable executive powers and limited legislative powers, it was also re-
sponsible for economic reconstruction and demining®. In addition, the Tran-
sitional Administration was requested by the Erdut Agreement to oversee the
region regarding its demilitarization, human rights monitoring, return of
IDPs and the Serbs’ political representation®.

The mission closed after two years in 1998 and, even though it was followed
by another mission of the Security Council but more centred on policing sec-
tor, the UN Police Support Group (UNPSG)®, UNTAES was immediately
recognized as a solid success. The reintegration of the Serb regions into Cro-
atian territory, the primary mandate objective, was achieved in a peaceful
manner and without any major crises®’. Finally, the significance of UNTAES
is also represented by the fact that Resolution 1037 was adopted under Chap-
ter VII, that is, the same legal basis of UNOSOM II, but with the crucial dif-
ference that the UN operation in Croatia was also based on an agreement be-
tween the parties involved.

3.2.3 The extremes Kosovo and East Timor

The point of culmination of the ‘internationalisation decade’ arrived in 1999,
when, as put in the Brahimi Report, “in two extreme situations, United Na-
tions operations were given executive law enforcement and administrative
authority where local authority did not exist or was not able to function™,
These two “extreme situations” of full internationalisation were in Kosovo
and East Timor.

We have already anticipated some key features of the UN Interim Admin-
istration Mission in Kosovo (UNMIK) in the first chapter and will examine
them further in the next chapter. For the moment we shall consider it com-
paratively to the UN Transitional Administration in East Timor (UNTAET).
The story of this small half-island, whose today’s official state name is Ti-
mor-Leste, is the legacy of the political division in the colonial territories of
the Netherlands and Portugal in Southeast Asia. While in 1949 the rest of the
Dutch-controlled archipelago passed to the newly independent state of Indo-

82 Resolution of the United Nations Security Council, 15 January 1996, S/RES/1037, The Sit-
uation in Croatia.
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84 Jvi, Art. 12.

8 Erdut Agreement, supra note 81, points 3-4.

8 Resolution of the United Nations Security Council, 19 December 1997, S/RES/1145, on the
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nesia, East Timor remained separated under the control of Lisbon. As for the
rest of the Portuguese overseas dominions, the process of decolonisation was
‘delayed’ in the 1970s, after the fall of the Salazar’s centralized regime. Dur-
ing this political vacuum, in the small half-island, armed conflict broke out
between the newly formed liberation movement of the Frente Revolu-
ciondria do Timor-Leste Independente (FRETILIN) and the Indonesian mili-
tary forces, which invaded the territory to finally annex it. Immediate con-
demnation arrived from the Security Council and the General Assembly, as-
serting the rights to self-determination and calling for Jakarta’s withdrawal;
however, no consistent initiative occurred because of the resurgence of the
confrontational bipolarity in the so-called ‘Second’ Cold War in the late
1970s and 1980s.

The 1990s were instead pivotal, with General Suharto’s regime progressively
losing its grip on international support since the demise of the anti-
communist cause. The fundamental change arrived in 1998 when the eco-
nomic and democratic internal pressures in Indonesia led the new govern-
ment of Jakarta to open for the possibility of greater autonomy in East Ti-
mor. In August 1999, based on an agreement between Indonesia and Portugal
(still de jure responsible over the territory), the overwhelming majority of
the East Timor people voted in favour of independence, through a referen-
dum organised and overseen by the UN Mission in East Timor
(UNAMET)®, in collaboration with the security presence of the Internation-
al Force for East Timor (INTERFET)®. After the vote, the Security Council
adopted Resolution 1272, creating the United Nations Transitional Admin-
istration in East Timor (UNTAET) “endowed with overall responsibility for
the administration of East Timor and [...] empowered to exercise all legisla-
tive and executive authority, including the administration of justice™®. The
multi-dimensional mandate covered governance, humanitarian assistance
and security: maintaining law and order; establishing an effective admin-
istration; assisting the development of civil and social services; delivering
humanitarian assistance; and laying the foundations for self-government®.
Similar to Kosovo, the mission was given a pillars-structure: Pillar I, Gov-
ernance and Public Administration (GPA); Pillar Il, Humanitarian Assistance
and Emergency Rehabilitation; Pillar 111, Military Component®®, The UN
administration in East Timor lasted less than three years, gradually transfer-
ring authority to local institutions until, on 20 May 2002, it was declared the
birth of the new independent state of Timor-Leste, as would be shortly later
renamed. UNTAET withdrew and was replaced by other UN missions estab-

89 Resolution of the United Nations Security Council, 11 June 1999, S/RES/1246, The Situa-
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lished by the Security Council but holding a more supporting role for securi-
ty purposes, such as the 2002 United Nations Mission of Support in East Ti-
mor (UNMISET)%, the 2005 United Nations Office in Timor-Leste (UNO-
TIL)%, and the 2006 United Nations Integrated Mission in Timor-Leste
(UNMIT)®,

The mandate of UNTAET, in principle, may resemble under many aspects
the one of UNMIK, but the two missions substantially diverged for at least 4
factors. First and foremost, the structure. In East Timor, the civilian and mili-
tary components operated under the unified authority of the “Transitional
Administrator”. In Kosovo instead, the Special Representative of Secretary-
General (SRSG) was in control only of the international civilian presence,
while the Kosovo Force (KFOR) was outside of the pillars structure, result-
ing in a ‘dual’ or ‘two-headed’ situation. In addition, whereas the administra-
tion of East Timor was run entirely by the UN, within UNMIK each pillar
was headed by a different international organisation reporting to the SRSG.
Second, the context of operation. In Kosovo, the population was relatively
educated and there had been various functioning institutions before the in-
stallation of UNMIK. The socialist legacy from the Yugoslav period would
reveal to be a serious challenge for the UN officials, as we will see in the
next Chapter. UNTAET instead had to cope with the unique question of in-
venting and building from scratch new public institutions and political cul-
ture in a territory with no preexisting precedents. Such a difficulty is well
expressed by Hansjorg Strohmeyer, legal advisor both in East Timor and Ko-
sovo missions: “In Kosovo, we had judges, lawyers, prosecutors; the trouble
was finding one who didn’t have a Yugoslav past or a Serbian collaborator
past. Here [East Timor] you don’t have a single lawyer”’.

Third, the framework of the territory’s future status. The UN transitional
administration in East Timor was established with a clear mandate to work
towards the independence of the territory, in accordance with the result of
the popular referendum that occurred in August 1999. On the contrary, Reso-
lution 1244 establishing the ITA of Kosovo, is extremely ambiguous about
its ends, affirming the “commitment [,] to the sovereignty and territorial in-
tegrity of the Federal Republic of Yugoslavia” (FYR) and, at the same time,
charging UNMIK with the responsibility of promoting “substantial autono-
my and self-government in Kosovo™ and “facilitating a political process de-
signed to determine Kosovo’s future stats”®,

% Resolution of the United Nations Security Council, 17 May 2002, S/RES/1410, on estab-
lishment of the UN Mission of Support in East Timor (UNMISET).

% Resolution of the United Nations Security Council, 28 April 2005, S/RES/1599, on estab-
lishment of the UN Office in Timor-Leste (UNOTIL) as a one-year follow-on special political
mission in Timor-Leste.

% Resolution of the United Nations Security Council, 25 August 2006, S/RES/1704, on estab-
lishment of the UN Integrated Mission in Timor-Leste (UNMIT).
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Finally, the territorial control. The population of East Timor was homogene-
ous, and it generally supported UNTAET and its purposes. Kosovo, instead,
is a multi-ethnic society, seriously affected by the Serbs-Albanian hiatus,
whereby, as explained by Alexandros Yannis, political advisor to the SRSG
in Kosovo, “any policy or decision by the international administration has
been interpreted by Kosovo Albanians and Serbs as promoting either inde-
pendence or the return to Serb rule and contested or undermined by one side
or the other”®,

The two 1999 UN administrations in Kosovo and East Timor are ground-
breaking and unique compared to cases we have so far seen. Both UNMIK
and UNTAET presented the highest territorial internationalisation, with the
UN assuming full authority over the traditional sovereign powers, legisla-
tive, executive and judiciary. In the end, we can say that they were as much
unprecedented as well as unmatched to this day. No other operation by the
UN has ever reached such a wide range of powers; rather, the 1999 experi-
ences prompted a reflection on the legitimacy and effectiveness of ITAs, re-
sulting in a change of tone in the following operations.

3.2.4 International administration in the 21% century

At the turn of the new Millennium, the United Nations felt the necessity for a
moment of reflection on their performance of the past ‘busy’ decade with a
view to the new international context of the 21% century. In March 2000,
Secretary-General Kofi-Annan convened a High-level Independent Panel,
chaired by Mr Lakhdar Brahimi, to review the peace and security activities
hitherto, resulting in a series of conclusions and recommendations'®. The
so-called Brahimi Report re-affirmed the 10-years earlier message of
Boutros-Ghali that “effective peacebuilding requires active engagement with
local parties, and that engagement should be multidimensional in nature”,
highlighting five crucial dimensions in this sense: a) the ability to implement
“quick impact projects” to make an immediate effective difference in daily
lives of people in the mission area; b) “free and fair” elections in support of a
broader process of democratization and civil society; ¢) UN civilian policing
and monitoring, owing to the fact of the increasing importance of the securi-
ty sector reform (SSR); d) the human rights component as critical for the
success of the operation; ) the necessity for disarmament, demobilization
and reintegration (DDR) of former combatants as key to immediate post-
conflict stability and conflict recurrence®?. However, the Panel advanced al-
S0 serious criticism against the UN’s past peace operations:
“Over the last decade, the United Nations has repeatedly failed to meet the

challenge; and it can do no better today. Without significant institutional
change, increased financial support, and renewed commitment on the part of
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the Member States, the United Nations will not be capable of executing the
critical peacekeeping and peacebuilding tasks that the Member States assign it
in the coming months and years. There are many tasks which the United Na-
tions peacekeeping forces should not be asked to undertake and many places
they should not go™2,

The Brahimi report failed to answer all the peace operations problems and
was criticized also for some of its recommendations, judged as banal or only
repeating previous reports'®. Although it was rather disregarded in the Unit-
ed Nations Millennium Declaration, we cannot deny that the document was a
significant first step towards further development of UN peace initiatives. Its
influence certainly contributed to the later establishment of a Peacebuilding
Commission (PBC), an advisory body created in 2005 mainly to enhance
coherence, shared strategy and resource marshalling among peacebuilding
actors, and Peacebuilding Fund (PBF), a standing fund elaborated in 2006 to
support several countries simultaneously, and a Peacebuilding Support Of-
fice (PBSO) within the UN Secretariat'®,

The impact of this rethinking of UN peace operations in the early 21% centu-
ry, also fuelled by the concurrent early developments of the “extreme situa-
tions” in Kosovo and East Timor, became firstly most apparent with the so-
called ‘light footprint” approach in Afghanistan.

a. United Nations Mission Assistance in Afghanistan (UNAMA)

Following the 9/11 attack on the World Trade Centre, an international coali-
tion led by the United States intervened in Afghanistan to punish and remove
the Taliban regime, responsible for hosting the fundamentalist group Al-
Qaeda. In December 2001, parallel to the military actions, the international
community convened in Bonn, Germany, to discuss ‘the day-after’ for the
State of Afghanistan. The final draft of the Bonn Agreement'® provided the
creation of an Interim Authority as an immediate “repository of the Afghan
sovereignty”, pending the nomination of a Transitional Authority to adminis-
trate the state until democratic elections. The UN was not given full adminis-
trative responsibility like for UNMIK or UNTAET, but its aim would be, as
put by the Secretary-General, “to bolster Afghan capacity (both official and
non-governmental), relying on as limited an international presence and on as
many Afghan staff possible, [...] thereby leaving a light expatriate ‘foot-
print”*1%, This position was justified primarily by the fact that Afghanistan
was already an existing state, whose territorial status was not questioned, and
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thus local power would logically shift from the Taliban regime to other Af-
ghan leaders. During the Bon talks, the UN Special Envoy, Brahimi, the
same one who was the chairman of the High-level Panel on UN Peace Oper-
ation, appeared as one of the strongest advocates for this minimalist or ‘light
footprint’ approach. He argued that the UN’s role “should be to provide the
government with support and assistance, not to seek to govern in its place or
impose upon it our own goals and aspiration”; adding that “the peace and re-
construction process stands a far better chance of success when it is national-
ly owned rather than led by external actor”’. As a result, the UN was not
mandated neither to exercise full-scale administrative authority nor any di-
rect responsibility for the administration; rather, an assistant contribution.

The role of the international community in Afghanistan was envisaged by the
Bonn Agreement in two distinct areas of security and civilian, thereby closer,
at least in principle, to the structure of UNMIK than UNTAET. Annex | of
the Agreement requested the deployment of the International Security Assis-
tance Force (ISAF), later endorsed by the Security Council*®®, “in helping
the new Afghan authorities in the establishment and training of new Afghan
security and armed forces'%®. The primary responsibility for providing secu-
rity and law and order remained under the Afghans, while ISAF was to be of
support for training, and the maintenance of security in the capital Kabul.

As regards the civilian component, the Security Council adopted Resolution
1401 establishing the United Nations Assistance Mission in Afghanistan
(UNAMA)M for an initial period of 12 months. Its mandate was the fulfil-
ment of the tasks contained in Annex Il of the Bonn Agreement, chiefly “to
advise the Interim Authority in establishing a politically neutral environment
conducive to the holding of the Emergency Loya Jirga [Grand Assembly in
Pashto] in free and fair conditions™!!. To this purpose, the mission was
structured in two main pillars, each headed by a Deputy Special Representa-
tive reporting directly to the SRSG, as occurred for UNTAET. Pillar | on
“Political Affairs” was tasked to monitor, analyse and report the overall po-
litical transition envisioned in the Bonn Agreement as well as investigate
human rights violations and combat illicit drug trafficking™2. Pillar 1l on
“Relief, Recovery, and Reconstruction” was responsible for the direction and
oversight of the UN offices and agencies involved in humanitarian activities,
including the return and reintegration of refugees and IDPs3. The Mission
started in 2002, and it is still operating on the ground, despite the recent po-
litical and international developments — for the moment, the mandate has
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been extended until 17 March 20254, UNAMA has been a radical change in
the process of growth of the UN administrations. After the extreme cases of
UNMIK and UNTAET, the international community opted to return to a
lesser extent of responsibility, favouring an indirect and supporting action to
the already existing institutions of Afghanistan. At the same time, we have
noted that the mission in Afghanistan mixed some features from the mission
in Kosovo, regarding the dual distinct structure between security and civilian
components, and East Timor, with a fully UN-led management.

3.3 Legal basis of UN territorial administrations

International administration, within the UN framework, can be based on sev-
eral legal bases from the Charter, differing substantially for two conditions:
the UN organ establisher of the mission, whether it is the General Assembly
or the Security Council; the position of the recipient State, whether it con-
sents to the deployment of the ITA or not. Furthermore, we shall also consid-
er two specific provisions: Article 29, by which “the Security Council may
establish such subsidiary organs as it deems necessary for the performance
of its functions™*®, and Article 98, affirming the possibility for the Secre-
tary-General to “perform such other functions” that are entrusted to him by
the four fundamental organs of the Organization, the General Assembly, the
Security Council, the Economic and Social Council (ECOSOC), or the Trus-
teeship Council®®,

3.3.1 Resolution of the Security Council

The power of the Security Council to set up an international territorial ad-
ministration may derive from three distinct legal bases, according to the spe-
cific features of the context.

Firstly, based on Article 36, the Security Council may “recommend appro-
priate procedures or methods of adjustment” to international disputes’.
Since this legal basis is provided in Chapter VI, i.e., the Pacific measures of
settlement, this first procedure requires inevitably the consent of the State in
question for its implementation. It must be recalled that Article 2(7) prevents
the UN from intervening in matters which are essentially within the domestic
jurisdiction of its members. This procedure was traditionally adopted for the
‘first generation’ of peacekeeping operations meant primarily to monitor
ceasefires. Literature has frequently justified this competence of the Security
Council also referring to the factionary powers of ‘Chapter VI bis’ or ‘Chap-
ter VI ¥4’. However, there were also UN administrations based on Chapter
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VI, including cases abovementioned!8, In Cambodia, UNTAC was based on
Chapter VI and the consent of the host state was provided in the signing of
all the conflicting factions to the Paris Agreement. Furthermore, we have al-
ready mentioned that an international transitional administration in Eastern
Slavonia was officially first envisioned in the Erdut Agreement between the
Croatian and Serbian authorities, with the Security Council simply endorsing
the request and enacting UNTAES. Finally, the UN assistance mission in Af-
ghanistan (UNAMA) has been argued to enjoy the consent of the host state
based on Annex Il of the Bonn Agreement, although the case may appear
somehow controversial because the fact that the Afghan delegates who par-
ticipated in the Conference were not official governmental representatives!'®,
A second source of legality for the UN peace operations is Chapter VII. We
have already considered it in the second chapter of this thesis dealing with
humanitarian intervention. The difference from Chapter VI is threefold: the
nature of measures takeable, for Chapter VII actions implying the use of
force; the competence ratione materiae, for which the Charter legitimizes to
resort these actions only in the context of threats to peace, breaches of the
peace, and acts of aggression; and the lack of necessity for the consent of the
recipient state. However, when the Security Council authorizes a mission
under Chapter VII of the UN Charter, it does not specify the exact article up-
on which its action is based, and as argued by the European Court of Human
Rights (ECtHR) in the Behrami and Behrami case, regarding the case of
UNMIK, there is more than one provision that may be considered appropri-
ate:

“While the Resolution referred to Chapter VII of the Charter, it did not identi-
fy the precise Articles of that Chapter under which the UNSC was acting and
the Court notes that there are several possible bases in Chapter VII for this
delegation by the UNSC: the non-exhaustive Article 42 (read in conjunction
with the widely formulated Article 48), the non-exhaustive nature of Article
41 under which territorial administrations could be authorised as a necessary
instrument for sustainable peace; or implied powers under the Charter for the
UNSC to so act in both respects based on an effective interpretation of the
Charter. In any event, the Court considers that Chapter VIl provided a frame-
work for the above-described delegation of the UNSC’s security powers to
KFOR and of its civil administration powers to UNMIK”%,

The Court made two explicit references to Chapter VII. As already examined
in the second chapter of this thesis, Article 41 grants the Security Council the
power to undertake measures not involving the use of armed forces, but re-
lated to the economic, communication and transport relations. However, the
Court clarified that the power of the Security Council is not restrained to the
list of the provision, but it may also include the administration of the territo-
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ry. This interpretation is consistent with the travaux préparatoires of the
Charter during which, as noted by De Brabandere, the proposition for admin-
istration without the use of force was not inserted only due to the concern
not to limit the Security Council’s competence®®. Furthermore, this under-
standing of the ECtHR had been earlier confirmed by the rules of the two ad
hoc International Criminal Tribunals for the Former Yugoslavial?? and
Rwanda!?,

However, the lack of legitimation to resort to force in peace operations may
constitute a serious hindrance to their efficacy and eventual success. That is
the reason is generally recognized Article 42 as the most appropriate also for
international administrations, authorising the Security Council to decide on
military actions such as demonstrations, blockades and other operations by
air, sea or land forces, aimed to maintain or restore international peace and
security. In this case, too, the ECtHR clarified the non-exhaustive character
of the actions listed in the provision. Other than the administration in Koso-
vo, under Chapter VII, it was established UNTAES in East Timor and
UNAMA in Afghanistan.

Finally, a third legal basis for the creation of a UN administration by the Se-
curity Council has been identified in the so-called “implied powers”. This
doctrine has been increasingly defined by the International Court of Justice
(1CJ), starting from its 1949 advisory opinion on Reparation for Injuries,
wherein the majority of the judges noted that “the Organisation must be
deemed to have those powers which, though not expressly provided in the
Charter, are conferred upon it by necessary implication as being essential to
the performance of its duties”?4. In later opinions, the ICJ sustained this
wide interpretation formulating, in 1962 Certain Expenses, that “when the
Organisation takes action which warrants the assertion that it was appropri-
ate for the fulfilment of one of the state purposes of the United Nations, the
presumption is that such action is not ultra viers the Organisation™?, These
‘gap-filler’ principle of the Charter must not be intended as an open-ended
device enabling the Security Council to override specific limitations; rather,
implied powers must not intrude on express powers, nor fundamental rules
of international law, and most importantly shall be consistent with the pur-
poses of the Organisation and fulfil the Court’s yardstick of being “essential
to the performance of its duties”?,
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In conclusion, the Security Council is legitimized to establish UN peace op-
erations including territorial administrations both in Chapter VI, based on
state consent and without the use of force, and in Chapter VII, indifferently
from the will of the state and also involving the use of force. However, since
there is no article in the Charter expressly authorising the creation of interna-
tional administration, the doctrine of implied powers may fill this gap.

3.3.2 Resolution of the General Assembly

The General Assembly is the second organ capable, in principle, of establish-
ing a UN administration. In the previous section 3.2, we have already antici-
pated two ‘hybrid’ cases with the proposed corpus separatum of Jerusalem
and the ambiguous Council for Namibia. The legal basis for this power of
the General Assembly resides in Article 11 of the Charter:

“The General Assembly may discuss any questions relating to the mainte-
nance of international peace and security brought before it by any Member of
the United Nations, or by the Security Council, or by a state which is not a
Member of the United Nations by Article 35, paragraph 2, and, except as pro-
vided in Article 12, may make recommendations about any such questions to
the state or states concerned or the Security Council or to both. Any such
question on which action is necessary shall be referred to the Security Council
by the General Assembly either before or after discussion”*?7,

The General Assembly has the competence to discuss and make recommen-
dations to all matters of international peace and security as far as the Securi-
ty Council is not “exercising in respect of any dispute or situation the func-
tions assigned to it in the [...] Charter”'?8, The only derogation to this limit is
a direct request from the Security Council. As argued by De Brabandere, this
recommendatory power of the General Assembly is somehow comparable to
the analogous powers of the Security Council under Chapter VI, as long as
the former’s resolution is a non-binding instrument!?®. Regarding the scope
of ratione materiae, there has been a wide debate on what kind of actions are
admissible to be taken, mainly for the final sentence of the second para-
graph: “Any such question on which action is necessary shall be referred to
the Security Council by the General Assembly either before or after discus-
sion”. The final interpretation of the word ‘action’ is strictly related to Chap-
ter VI, i.e., in respect to threats to and breaches of the peace and acts of ag-
gression; meaning that the General Assembly has no competence to under-
take initiatives involving the use of force!®. Such a meaning was explicitly
asserted by the ICJ in the already mentioned Certain expenses case:
“the word ‘action’ must mean such action as is solely within the province of

the Security Council, [...] which is indicated by the title of Chapter VII of the
Charter, namely ‘Action concerning threats to the peace, breaches of the
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peace, and acts of aggression’. If the word ‘action’ in Article II, paragraph 2,
were interpreted to mean that the General Assembly could make recommenda-
tions only of a general character affecting peace and security in the abstract,
and not about specific cases, the paragraph would not have provided that the
General Assembly may make recommendations on questions brought before it
by States or by the Security Council. Accordingly, the last sentence of Article
Il, paragraph 2, has no application where the necessary action is not enforce-
ment action”3?,

In conclusion, we can derive from all these considerations that, other than
the Security Council, also the General Assembly has the competence to es-
tablish an international administration of territory but with two limitations:
the exclusion of military operations and the necessity of the consent of the
recipient state!2,

131 Advisory Opinion Certain Expenses, supra note 125, p. 18.
132 STAHN (2001: 140); DE BRABANDERE (2009: 76).
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Chapter Four: The International Administration of Kosovo

The international administration of Kosovo was unprecedented. After the
end of the conflict in June 1999, the United Nations embarked on the largest
and most challenging mission of peacekeeping and peacebuilding hitherto.
After a few months also in the small island of East Timor, an undertaking of
such magnitude would take place, but the ceiling was first broken in a small
territory amidst the Balkans. The scope of the international territorial admin-
istration (ITA) of Kosovo was so groundbreakingly wide and full, covering
all the traditional powers of government, that the United Nations could not
run it alone. This is the true significance of Kosovo: since 1999, the sover-
eignty of this small territory de jure belonging to the state of Serbia was sus-
pended and exercised de facto by multiple international organisations. Hav-
ing understood the logic of the local confrontation and the development of
the international intervention, both in its military and humanitarian nature
and having acquired the fundamental theoretical premises of ITAs, we shall
now enter the core of this thesis.

This fourth chapter pores over at last the joint administration of the United
Nations Interim Administration Mission in Kosovo (UNMIK) and the Koso-
vo Force (KFOR). These were two parallel, distinct structures under their
chain of command, culminating respectively with the Special Representative
of the Secretary-General (SRSG) and the Commander (COMKFOR). Un-
questionably, this lack of unified overall command in favour of a double-
headed chimaera required an effort to cooperate to ensure a truly effective
and successful result. In addition, the multi-organisation coexistence within
UNMIK inevitably impelled the international actors in Kosovo to elaborate
effective means and forms of cooperation both between military and civilian
partners as well as intra-civilian pillars.

This chapter aims to thoroughly look into the structure, functioning and
characteristics of these missions as well as the outcomes of the cooperation
and coexistence of the ‘crowd’ of international organisations. Hereafter we
shall consider first the legal framework from which the two international
presences took place, and then focus on the specific features and actions re-
spectively of the civilian and the security components.

4.1 Legal Framework of UNMIK and KFOR

The official legal basis of the joint international administration in Kosovo of
UNMIK and KFOR resides in Resolution 1244 of the Security Council. The
latter is the ultimate international organ with the authority to legitimize the
conduct of states on the global stage. However, if we limited ourselves ex-
clusively to the analysis of Resolution 1244, we would fatally miss a piece
of the puzzle. The legal framework underlying the international administra-
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tion of Kosovo is completed by ‘3+1° sources. In effect, the pronouncement
of the Security Council incorporates the results of two previous fundamental
documents, the international peace plan brokered by the Finnish diplomat
Marti Ahtisaari and the Russian Viktor Chernomyrdin, and the subsequent
agreement concluded between KFOR and Yugoslavia/Serbia. In addition, all
the reasoning cannot preclude the contents of the Rambouillet peace confer-
ence. Despite not having been officially signed by all parties, nor containing
any reference to an international administration, the Rambouillet Accords
represented the point of reference frequently recalled in the other subsequent
documents. Hereafter, we shall consider chronologically the key features of
each document, remarking on the evolution in the process from the cessation
of the conflict in Kosovo to the elaboration and operationalisation of the
joint international territorial administration UNMIK-KFOR in Kosovo.

4.1.1 The Rambouillet Accords

The conference convened in Rambouillet, France, in February and March
1999, was an extreme attempt by the international community to find a dip-
lomatic solution to the violence in Kosovo. After intense negotiations, the
final draft of the Interim Agreement for Peace and Self-Government In Ko-
sovo! reached on 23 February 1999, was rejected by the Yugoslav and Serbi-
an delegations. The fact that the latter took advantage of stalling and refor-
mulating the bargaining for a month to conduct a large-scale military opera-
tion in Kosovo eventually led to the point break for NATO’s intervention.
The skeleton of the diplomatic talks in Rambouillet had been provided by a
one-page document enlisting “non-negotiable principles/basic elements” for
a settlement, that the Contact Group had sent to the Kosovar and Yugo-
slav/Serbian parties, hereafter reported in full:

“General elements

= necessity of immediate end of violence and respect of ceasefire;

= peaceful solution through dialogue;

= interim agreement: a mechanism for a final settlement after an interim period
of three years;

= no unilateral change of interim status;

= territorial integrity of the FRY and neighbouring countries;

= protection of rights of the members of all national communities (preservation
of identity, language and education; special protection for their religious insti-
tutions);

= free and fair elections in Kosovo (municipal and Kosovo-wide) under the su-
pervision of the OSCE;

= neither party shall prosecute anyone for crimes related to the Kosovo conflict
(exceptions: crimes against humanity, war crimes, and other serious violations
of international law);

! Letter dated 4 June 1999 from the Permanent Representative of France to the United nations
Addressed to the Secretary-General, 7 June 1999, S/1999/648, Annex I, Rambouillet Accords,
Interim Agreement for Peace and Self-Government in Kosovo (hereafter Rambouillet Ac-
cords).
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= amnesty and release of political prisoners;
= international involvement and full cooperation by the parties on implementa-
tion.

Governance in Kosovo

= people of Kosovo to be self-governed by democratically accountable Kosovo
institutions;

= high degree of self-governance realized through own legislative, executive
and judiciary bodies (with authority over, inter alia, taxes, financing, police,
economic development, judicial system, health care, education and culture
(subject to the rights of the members of national communities), communica-
tions, roads and transport, protection of the environment);

= legislative: assembly; executive: President of Kosovo, government, adminis-
trative bodies; judiciary: Kosovo court system;

= clear definition of competencies at the communal level,

= members of all national communities to be fairly represented at all levels of
administration and elected government;

= local police representative of ethnic make-up with coordination on the Kosovo
level;

= harmonization of Serbian and federal legal frameworks with the Kosovo inter-
im agreement;

= Kosovo consent is required inter alia for changes to borders and declaration of
martial law.

Human Rights

= judicial protection of human rights enshrined in international conventions and
rights of members of national communities;

= ombudsman selected under international auspices;

= role of OSCE and other relevant international organizations

Implementation

= dispute resolution mechanism;
= establishment of a joint commission to supervise implementation;
* participation of OSCE and other international bodies as necessary”2.

Based on these principles, and constant points of reference during the nego-
tiations, the parties progressively developed a draft resolution, eventually
composed of a framework and eight chapters. The initial framework estab-
lished the principle of equality for all citizens in Kosovo as well as special
rights and legal equality of the national communities, but with the explicit
limit not to endanger “the sovereignty and territorial integrity of the Federal
Republic of Yugoslavia™. Such a formula is frequently repeated in the 80-
page-long document. In addition, the framework also stipulates “the right to
democratic self-government™ for the citizens of Kosovo.

Chapter One, “Constitution”, sets a compromise in the public competencies
with a shared responsibility between Pristina and Belgrade. The former
“shall govern itself democratically”, except for specific areas recognized to
federal competence, such as territorial integrity, maintaining a common mar-
ket within the FRY, monetary policy, defence, foreign policy, customs ser-

2 WELLER (1999: 255-256).
3 Rambouillet Accords, supra note 1, Framework, Art. 1 (2).
4 Ivi, Framework, Art. 1 (4).
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vices, federal taxation, and federal elections®. Furthermore, the first chapter
outlines the structures of Kosovo’s self-government, specifying their duties:
an Assembly composed of 120 members (80 elected directly, 40 by national
communities according to a certain definition), whose laws shall not be
changed or modified by Federal or Republican authorities; a President of
Kosovo elected by the Assembly; a Prime Minister and a Government ap-
proved by the Assembly; Administrative Organs “fairly represent[ing] at all
levels” national communities; a Chief Prosecutor; a judiciary system consist-
ing of Communal and District Courts, topped by a Supreme and Constitu-
tional Court, composed by judges from all national communities and partly
selected from a list drawn up by the President of the European Court of Hu-
man Rights, a Supreme Court, District Courts, and Communal Courts®.
Chapter Two, focused on Police and Civil Public Security, entitling a leading
role to the Organisation for Security and Cooperation in Europe (OSCE) in
monitoring and oversight of law enforcement, also issuing binding direc-
tives, to respect international standards of human rights and due process. In
addition, Chapter Three set the conditions for elections and requested the
OSCE to supervise their organisation and conduct. Chapter Four dealt with
Economic Issues, regulating an economy in Kosovo in accordance with free
market principles, and defining the need for coordination in humanitarian as-
sistance, reconstruction and economic development.

Central for the purpose of this thesis is Chapter Five, called also “Implemen-
tation I, which focuses on the structure and process for the civilian imple-
mentation of the Agreement. Hence the Rambouillet Accords put great em-
phasis on the OSCE, in cooperation with the European Union, to establish an
“Implementation Mission” (IM), responsible for monitoring and coordinat-
ing the implementation of the civilian components of the agreement, together
with managing donor meetings, assisting the civilian organisation and also
carrying out certain functions related to police and security forces’. Further-
more, Chapter Six stipulated the creation of an Ombudsperson, nominated
by the President of Kosovo from a list prepared by the President of the Eu-
ropean Court of Human Rights (ECtHR) to monitor the situation of human
rights protections and members of national communities.

Another part significant is contained in Chapter 7, also known as “Imple-
mentation II”, centred on the military component. The parties therein agreed
on the creation of a “multinational military implementation force in Koso-
vo”, for the first time officially named “KFOR”, aimed to establish a durable
cessation of hostilities:

“a. The United Nations Security Council is invited to pass a resolution under
Chapter VII of the Charter endorsing and adopting the arrangements outlined
in this Chapter, including the establishment of a multinational military imple-
mentation force in Kosovo. The Parties invite NATO to constitute and lead a
military force to help ensure compliance with the provisions of this Chapter.

5 Ivi, Chapter 1, Art. 1 (1), (3).
6 |vi, Chapter 1, Artt. 2-5.
" Ivi, Chapter 5, Artt. 1, 4.
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They also reaffirm the sovereignty and territorial integrity of the Federal Re-
public of Yugoslavia (FRY)"®.

The Chapter also defined the procedure for the cantonment and withdrawal
of the Yugoslav Army, the demilitarization of borders and inner land with an
ultimate deadline of 120 days. In addition, it was envisioned the creation of a
Joint Military Commission (JMC), chaired by the KFOR commander
(COMKFOR), whose members would be representatives of the Yugoslav
Army, the Ministers of Interior of FRY and Serbia, senior members “of all
Other Forces”, i.e., the UCK/KLA, the IM, and other persons determined by
COMKFOR?®. The main task assigned to JMC was to function as an advising
body to the KFOR Commander and address any military complaints, ques-
tions or problems requiring its attention.

Attached to Chapter Seven, Appendix “B” regulated the legal status, rights
and obligation of KFOR, according to which all NATO personnel were
bound to respect “the laws applicable in the FRY, whether Federal [ Yugosla-
via], Republic [Serbia], Kosovo, or other” as long as compatible with the en-
trusted tasks®. However, it is later indicated a full immunity for NATO
“from all legal process, whether civil, administrative or criminal” and “from
the Parties’ jurisdiction in respect of any civil, administrative, criminal, or
disciplinary offences which may be committed in the FRY!!, Such a state-
ment is perfectly in accordance with the traditional vast (and controversial)
immunities that international organisations enjoy. However, the most contro-
versial passage was later when it was stated that “NATO personnel shall en-
joy, together with their vehicles, vessels, aircraft, and equipment, free and
unrestricted passage and unimpeded access throughout the FRY, including
associated airspace and territorial waters”*2, This particular clause was one
of the most contested by the Yugoslav/Serbian delegation, for it would be
equivalent to an unacceptable violation of their sovereignty, going far be-
yond the territory of Kosovo.

The last Chapter dealt with the residual legal issues, and most importantly
the final resolution of the question of Kosovo:

“Three years after the entry into force of this Agreement, an international
meeting shall be convened to determine the mechanism for a final settlement
for Kosovo, based on the will of the people, opinions of relevant authorities,
each Party’s efforts regarding the implementation of this Agreement, and the
Helsinki Final Act”.

In conclusion, we can summarise two central elements in the final draft of
the Interim Agreement for a settlement in Kosovo. Under the sovereignty as-
pects, we have seen that the drafter reiterated frequently the fundamental re-
spect of the parties for the territorial integrity of the Yugoslavian Federal Re-
public. In addition, the Accords established the right to self-government for

8 |vi, Chapter 7, Art. 1 (1)(a), (2)(a).

9 |vi, Chapter 7, Art. 2.

10 |vi, Chapter 7, Annex B, Art. 2.

1 Ivi, Chapter 7, Annex B, Art. 6 (a) (b).

12 |vi, Chapter 7, Annex B, Art. 8, emphasis added.
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the Kosovo citizens, also delimiting its structure and extent. From a more in-
ternational perspective, it is evident from this text that in early 1999, the cen-
tral actor in the resolution, or at least, the implementation of the agreement,
was the OSCE, and not yet the United Nations. As we have already ad-
dressed in the first part of this thesis, the European agency had already phys-
ically been present and actively participated in Kosovo with its Verification
Mission since October 1999, while the UN appeared distant or ineffective,
anyway unheeded.

4.1.2  Ahtisaari-Chernomyrdin peace plan

NATO’s bombing campaign was expected to last for a few weeks before
forcing the regime of Milosevic to yield and return to the negotiating table.
However, as Belgrade proved to be more resilient than expected and when it
became clear that the air military operation was failing its political objective,
the diplomatic track resurfaced. This new initiative, first prompted by the
German government, annual holder of the Presidency of the G812, envisioned
the involvement of the United Nations in the process and a leading role in
the transitional administration of post-conflict Kosovo, pending a final set-
tlement of its status'*. However, to make it happen, it was necessary to con-
vince Russia, the fiercest opponent in the Security Council of NATO’s inter-
vention in Kosovo, as we have seen in Chapter Two. The intense diplomatic
work, mostly between Germany and Russia, eventually succeeded in produc-
ing a seven-principles framework, declared in a statement of the G8 foreign
minister meeting, on 6 May 1999:

“1. Immediate and verifiable end of violence and repression in Kosovo;

2. Withdrawal from Kosovo of military, police and paramilitary forces;

3. Deployment in Kosovo of effective international civil and security
presences, endorsed and adopted by the United Nations, capable of guarantee-
ing the achievement of the common objectives;

4. Establishment of an interim administration for Kosovo to be decided by the
Security Council of the United Nations to ensure conditions for a peaceful and
normal life for all inhabitants in Kosovo;

5. The safe and free return of all refugees and displaced persons and unimped-
ed access to Kosovo by humanitarian aid organizations;

6. A political process towards the establishment of an interim political frame-
work agreement providing for substantial self-government for Kosovo, taking
full account of the Rambouillet Accords and the principles of sovereignty and
territorial integrity of the Federal Republic of Yugoslavia and the other coun-
tries of the region, and the demilitarization of the KLA;

13 The “G8” is a political forum reuniting the governments of the most advanced economies in
the world, and comprises the United Kingdom, Canada, France, Germany, ltaly, Japan, the
United States, and Russia. Similarly,, the “G7” is composed of the above, without Russia.

14 Report of the Independent International Commission on Kosovo (1ICK), 2001, Oxford, 19
October 2000, The Kosovo Report: Conflict, International Response, Lessons Learned, p. 95.
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7. Comprehensive approach to the economic development and stabilization of
the crisis region”®,

This short conceptual list became the fundamental common ground from
which the final diplomatic efforts and discussion departed Belgrade. It was
conducted by the three Special Envoys of the U.S., Russia and EU, respec-
tively, Strobe Talbott, Viktor Chernomyrdin and Martti Ahtisaari. The under-
standing between the latter two diplomats in particular favoured the creation
of a successful strategy of confrontation with Milosevic, eventually leading
to the final agreement between all parties, and its formal approval by the
Serb Parliament on 3 June 19997,

The so-called Ahtisaari-Chernomyrdin plan substantially incorporated the
G8 statement, calling for an immediate and verifiable end to the repression
and violence in Kosovo; the withdrawal of fry military, police, and paramili-
tary forces; the deployment of effective international civil and security
presences; and the return of all refugees under the supervision of the UN-
HCRY'. Here it is appropriate to make some considerations. First, there is no
trace of the OSCE and, contrarily to the Rambouillet Accords, in the text of
June is prominent the importance attributed to the United Nations, under
whose auspices has requested the deployment of “effective civil and security
presences”, explicitly acting under Chapter V1l of the Charter®. In addition,
it is entitled to the UN the establishment of an “interim administration for
Kosovo™® to ensure peaceful conditions and normal life for all its inhabit-
ants. Second, as regards the security presence, it is made explicit wording of
a “substantial participation” of NATO to establish a safe environment for all
people in Kosovo?. Moscow accepted, or ceded, to the idea that the security
presence would be led by the Atlantic Organisation based on the considera-
tion that also Russian troops would be present on the ground, although the
nature and extent were not immediately clarified?!. Finally, while the agree-
ment reiterated the right for “substantial self-government for Kosovo, taking
full account of the Rambouillet accords and the principles of sovereignty and
territorial integrity of the Federal Republic of Yugoslavia and the other coun-
tries of the region”??, it essentially lacked a timeline or mechanism for de-

15 Resolution of the United Nations Security Council, 10 June 1999, S/RES/1244, The Situa-
tion in Kosovo, Annex 1, Statement by the Chairman on the conclusion of the meeting of the
G-8 Foreign Ministers held at the Petersburg Centre on 6 May 1999.

16 | ATAWSKI, SMITH (2003: 102-103). It must be clarified that there is no clue about the actual
reasons behind Milosevic’s eventual yielding to an agreement to pull FRY forces out Kosovo;
neither the investigation of the Independent International Commission on Kosovo could an-
swer for sure this doubt, whether it was for military, political or simply personal factors.

17 Resolution S/RES/1244, supra note 15, Annex 2 (hereafter Ahtisaari-Chernomyrdin
Agreement).

18 Jvi, principle 3.

19 1vi, principle 5.

20 |vi, principle 4.

2L | ATAWSKI, SMITH (2003: 103 ff.).

22 Ahtisaari-Chernomyrdin Agreement, supra note 17, principle 8.
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termining the final status of Kosovo, as instead was included in Chapter 8 of
the Rambouillet Accords.

In conclusion, the international peace plan brokered by Ahtisaari and Cher-
nomyrdin was the result of a low-key but enduring diplomatic interaction be-
tween Russia and the G7 countries, overcoming the hindrances in the formal
framework of the Security Council. Relatively to the previous Rambouillet
Accords, the peace plan of June accepted by Belgrade entailed a major re-
sponsibility for the UN instead of NATO and OSCE, but the absence of a
predetermined exit strategy, with considerable implications as we shall see.
Ultimately, the clause granting the NATO troops access to the entire Yugo-
slavian territory outside of Kosovo was barred for instead foreseeing a fur-
ther “military-technical agreement” between Yugoslav/Serb authorities and
KFOR.

4.1.3 Kumanovo Military-Technical Agreement

On June 9, 1999, in the Macedonian village of Kumanovo, the Kosovo In-
ternational Security Force (KFOR) and the Federal and Republican govern-
ments of Yugoslavia and Serbia signed the Military Technical Agreement
(MTA) setting out the terms and objectives of the deployment of an interna-
tional military presence.

The MTA entered into force immediately upon its signature and was made of
six articles, with the annexes attached. The core document enshrines the of-
ficial acceptance from the Yugoslav and Serbian authorities of the Agree-
ment, authorising the deployment of the international security mission “with
the authority to take all necessary action to establish and maintain a secure
environment for all citizens of Kosovo and otherwise carry out its mis-
sion”%, This passage of the MTA was cardinal for its purposes to establish a
“durable cessation of hostilities” and providing legitimacy to the internation-
al security forces, in particular authorising the latter “to take such actions
[...], including the use of force” as required to ensure compliance with the
obligations of the Agreement?*. The Agreement further provided for the crea-
tion of a joint Implementation Commission (JIC) chaired by the commander
of the international security force (COMKFOR) upon whom also bestowed
the “final authority” over the interpretation of the Agreement and the securi-
ty aspects of the peace settlement (Article 5)%.

The first annex to the Agreement modelled the phased withdrawal of FRY
Forces from Kosovo, to be complete from South to North, in a maximum of
11 days, that is, 20 June 1999. As evidence of the changing paradigm of war
characteristic of the 1990s, it is interesting to note that the same provision

2 Military Technical Agreement between the International Security Force (“KFOR”) and the
Governments of the Federal Republic of Yugoslavia and the Republic of Serbia (hereafter
Kumanovo MTA), 9 June 1999, art. 1(2).

2 i, art. 4.

%5 vi, art. 5.
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offered a very wide definition of the “FRY Forces”, including the entirety of
the FRY and Serbian personnel and organisations with a military capability,
specifically:

“regular army and naval forces, armed civilian groups, associated paramilitary

groups, air forces, national guards, border police, army reserves, military po-

lice, intelligence services, federal and Serbian Ministry of Internal Affairs lo-

cal, special, riot and anti-terrorist police, and any other groups or individuals
so designated by the international security force (‘KFOR’) commander”?®,

Annex “B” defined the mandate for the International Security Force in Ko-
sovo. Central is Article 2, conferring a very wide authority to the
COMKEFOR, to do:

“without interference or permission, [...] all that he judges necessary and
proper, including the use of military force, to protect the international security
force (‘KFOR”), the international civil implementation presence, and to carry
out the responsibilities inherent in this Military Technical Agreement and the
Peace Settlement which it supports”?’.

The significance of this provision must be read together with Article 5 of the
MTA, as it is based on these two provisions that the COMKFOR raised to
the specular level of the maxima auctoritas of the SRSG in the civilian com-
ponent, thus forming the two heads of the international administration of
Kosovo. The Annex deals also with the immunities granted to the KFOR
personnel, trait  'union in the operations of the international organisations?,
Finally, it is reiterated the right for KFOR to monitor and ensure compliance
with the obligations in the Agreement and for this purpose, on the one hand,
“to respond promptly to any violations and restore compliance”, including
military force if required, and on the other, the discretion “to inspect any fa-
cilities in Kosovo”?°.

4.1.4  Security Council Resolution 1244 (1999)

On 12 June 1999, the United Nations became the central actor in the ques-
tion of Kosovo. Resolution 1244 of the Security Council incorporated the
principles and compromises reached in all the previous key documents and
marked the official birth of the international territorial administration of Ko-
sovo under United Nations auspices. The resolution established the UN
blueprint for an overall three-phased peace process: an initial international
administration, followed by provisional self-governing institutions, pending
a political settlement establishing official institutions. This process had to
unfold based on two criteria, on the one hand, the immediate involvement of
local actors on a consultative basis, and the other, the gradual and progres-
sive transfer of authority.

2 vi, art. 1(3).

27 |vi, Annex B, art. 2, emphasis added.
2 1vi, Annex B, art. 3.

29 |vi, Annex B, Art. 4 (a) (c).
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The Security Council demanded an immediate and verifiable end to violence
and repression in Kosovo, and the verifiable phased withdrawal from the ter-
ritory of all FYR forces. Most importantly, it decided, acting under Chapter
VII, for the deployment under United Nations auspices of “international civil
and security presences”*’. We are going to look into detail the structure and
operations of these two in the next sections, for the moment it is sufficient to
note that the KFOR presence was based on the framework of the already
seen Ahtisaari-Chernomyrdin plan, envisioning a “substantial” participation
of NATO; while for the civilian component, the Secretary-General was re-
guested to appoint a Special Representative to provide:

“an interim administration for Kosovo under which the people of Kosovo can
enjoy substantial autonomy within the Federal Republic of Yugoslavia, and
[...] provide transitional administration while establishing and overseeing the
development of provisional democratic self-governing institutions to ensure
conditions for a peaceful and normal life for all inhabitants of Kosovo™3L.

UNMIK’s main task was to promote the creation of “substantial autonomy
and self-government in Kosovo”, based on the principles and elements stated
in both the Ahtisaari-Chernomyrdin plan and the draft Rambouillet Ac-
cords®2. In addition, it was mandated to instil, develop and oversee aspects
spanning from public administration and law enforcement, democratization
and institution-building, humanitarian assistance and economic reconstruc-
tion. The purposes and responsibilities of this “interim” and “transitional”
administration were so unprecedented and ‘sophisticated’, that it was explic-
itly provided “with the assistance of relevant international organisation”%,
The extremely wide scope of activities and responsibilities that UNMIK
would have to carry out required the United Nations to rely on the support of
other international organisations, in primis the European Union and the
OSCE. However, whether all the various civilian components were indeed
subjected to the authority of the SRSG, in practice any lead organisations
tended to seek a space of autonomy in their sector of responsibilities. Fur-
thermore, the security presence was by no means bound to the SRSG but ra-
ther it was subjected to its chain of command, culminating in the authority of
COMKFOR. This meant that UNMIK and KFOR would represent two dis-
tinct parallel structures without a unified chain of command. In light of the
above, it is clear that cooperation and coordination among all these actors, be
it between SRSG-COMKFOR or intra-pillars, would be indispensable for
the success of the mission. Otherwise, the disruptive potential of free raiding
was high stakes.

UNMIK was truly a discontinuity in the experience of UN commitment to
peace, substantially resembling the meaning of Boutros-Ghali earlier that
decade, towards comprehensive efforts to identify and support those struc-

30 Resolution S/RES/1244, supra note 15, para. 5.
31 |vi, paras, 6, 10.

32 |vi, para. 11 (a).

33 |vi, para. 10.
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tures, of different nature from social to economic, to consolidate peace and
prosper “a sense of confidence and well-being among people”3*.

Resolution 1244 suspended, not revoked, the sovereignty of the Federal Re-
public of Yugoslavia over Kosovo, to be directly administered by the UN®®.
The Security Council had acted under Chapter VII of the Charter, thus not
requiring, in principle, the consent of the parties; nonetheless, it relied also
on the acceptance of the FYR authorities for practical reasons. UNMIK’s
mission faced unprecedented challenges in UN peace operations to seek the
support of Belgrade to be perceived as legitimate the most by the local peo-
ple®. Some authors have challenged this position, sustaining that the consent
of the FYR attested in the Ahtisaari-Chernomyrdin peace plan and the sub-
sequent MTA, was fictional and coerced by military force during the bomb-
ing campaign®. According to the Law of Treaties, Article 52, any treaty
“procured by the threat or use of force” is void ab initio®; nevertheless, we
may reject such an interpretation for the reason that armistices or peace ac-
cords inherently arise from conflict situations, and without such contexts,
these agreements would not exist.

A second noteworthy aspect of Resolution 1244 is the absence of an explicit
mention of the recent war. NATO’s humanitarian intervention had circum-
vented the authority of the Security Council which, in turn, did not
acknowledge the legality of Operation Allied Force in Resolution 1244%,
Although the Security Council endorsed the creation of a security presence
in Kosovo substantially composed by the Atlantic Organisation, it did so
solely based on the annexed Ahtisaari-Chernomyrdin plan but not the MTA.
In the Preamble, the Security Council welcomes the acceptance of FYR au-
thorities “of the principles set forth in points 1 to 9 of the paper presented to
Belgrade on 2 June 19997, that is, intentionally excluding the decisive point
pertaining to a further military-technical agreement for the withdrawal of
Yugoslav forces. In essence, Resolution 1244 did not remedy the illegal con-
duct of NATO in Kosovo but accentuated its ambiguity and legal disjunc-
tion. This becomes particularly relevant when it comes to the legal status of
Kosovo under both the security and civilian presences because, as
Geistlinger argues, the wording of Resolution 1244 implies an exclusion of
the formal context of occupatio bellica®.

However, Resolution 1244 established a novel and complex arrangement
with two essential flaws: the unsolved question of Kosovo and the open-
ended mandate of UNMIK. Building upon the Ahtisaari-Chernomyrdin
blueprint, the Security Council sought to navigate a delicate route between

34 Report of the United Nations Secretary-General Boutros, 31 January 1992, DP1/1247, An
agenda for peace: preventive diplomacy, peace-making and peacekeeping, para. 55 ff.

35 YANNIS (2001: 71).

36 BENZING (2010).

37 SIMMA (1999: 10); GiBBs (2009: 171 ff.).

38 United Nations, Vienna Convention on the Law of Treaties (hereafter Vienna Convention),
23 May 1969, UNTS 1155/331, Article 52.

39 HARSCH (2014: 75).

40 GEISTLINGER (1999: 82).
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“the Scylla of Kosovo’s independence and the Charybdis of Yugoslavia’s
sovereignty”, as Alexandro Yannis described it*. The Preamble of the reso-
lution reflected this balance by reaffirming commitment to the “sovereignty
and territorial integrity of the Federal Republic of Yugoslavia and the other
States of the region,” as well as to “substantial autonomy and meaningful
self-administration for Kosovo™*2. The Security Council left the determina-
tion of the final status open to a future political process, simply affirming
that a political solution for the Kosovo crisis ought to be based on the gen-
eral principles of the G8 Statement of 6 May and their further elaboration in
the agreed Ahtisaari-Chernomyrdin plan*. Although this posture enabled the
development of the peace process in the present based on precarious com-
promises, the price for such a ‘short-sighted’ choice was a long-term dead-
lock. What was the final objective of the interim administration? Where was
it transiting the territory of Kosovo to? The vagueness of Resolution 1244
and the lack of a clear road map provoked increasing tensions and frustration
in Albanians and Serbs, each contesting UNMIK of aiding and abetting the
other side, and eventually erupted in the disastrous events of the 2004 March
Riots*,

The Security Council failed to determine an ultimate mechanism of resolu-
tion for the question of Kosovo. Whereas the draft Rambouillet Accords had
called for an international conference after three years, Resolution 1244 was
limited to a passive confirmation of the need for a political settlement, iden-
tifying its conceptual bedrock in the G8 Statement, the Ahtisaari-
Chernomyrdin peace plan and some elements of the Rambouillet Accords.
Moreover, the Security Council decided, naively we might add, for the man-
date of the international presence to last “for an initial period of 12
months”*®. As we know today, after 25 years, mutate mutandis, UNMIK and
KFOR are still present on the ground.

To some extent, we might argue that Resolution 1244 established a success-
ful peacekeeping operation more than a successful peacebuilding mission.
The UN administration in Kosovo was perceived not as a means to an end
but rather as an end in itself, serving as the only peaceful alternative to re-
newed violence. The vague wording of the Security Council provided
enough flexibility to reach a temporary compromise that prevented conflict
However, it has been amply recognized that the very same ambiguities, un-
certainties and contradictions enshrined in Resolution 1244 have posed a vir-
tually insurmountable obstacle in the political settlement of the status of Ko-
sovo, hindering a definitive end to the territorial dispute®. Since its incep-
tion, UNMIK was hindered by the absence of a clear exit strategy, which
fundamentally undermined the mission’s success. For this thesis, we may de-

41 YANNIS (2004: 68).

42 Resolution S/RES/1244, supra note 15, Preamble.
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fine these flaws at the Security Council level as ‘primary’ or political factors.
These are the founding characteristics of any international mission that pro-
vide for its conceptual and orientational framework. For how much tenden-
tially simple, not exhaustive and at times ambiguous, they represent the vital
groundwork out of which any international administration must deduce all
its powers and strategy. The case of Kosovo may be the most illuminating
about the necessity not to underestimate the significance of these ‘primary’
or political factors. They fatally affected UNMIK’s duration and effective-
ness, leading soon the territory into what Ahtisaari called in 2007 a limbo
and from which only a unilateral Kosovar ‘grassroots’ initiative, whether le-
gitimate or not, would eventually get it out.

4.2 UNMIK - The international civil presence

The international civil presence was officially named the United Nations In-
terim Administration Mission in Kosovo (UNMIK). It was endowed with an
unprecedented mandate in the history of the UN peace operations, so wide to
require the support of other international organisations to be carried out
properly. Consequently, the small territory of Kosovo suddenly became the
host of the principal and biggest international organisations in the world. De-
spite the explicit noble intentions of this international crowd, it is self-
evident that the greater the plurality of actors, the greater the risks for dys-
functional cooperation. Hereafter we shall therefore study the responsibilities
and operations of each international organisation and try to understand the
nature of the coexistence of this ‘crowd’, be it difficult competition or effec-
tive cooperation. At the same time, we shall take into consideration the rela-
tions between the overall international administration and the local popula-
tion. The controversially daunting authority of UNMIK was mainly based on
a ‘correlation” with the important level of destruction on the territory at the
end of the war, but it also concealed a biased conception of the international
community of Kosovo as an utter political and institutional vacuum. Based
on this “empty shell” approach, UNMIK would proceed to establish from
scratch some provisional structures of government but adamantly preserve
its prerogatives. As a result, the extreme internationalization of Kosovo orig-
inally conceived to offset the perceived total emptiness of socio-political
structures and capacities in the territory, ended up substantially thwarting
and suffocating the underlying and ultimate objective of the international
transitional administration: local ownership. Hereafter, we shall consider the
mandate and structure that the ITA assumed to rationalize the division of la-
bour of the various 10s, understanding to what extent the SRSG held so
much power. Furthermore, we shall examine the successes and failures of the
international civilian presence in the main sectors of action: humanitarian
affairs, civilian administration, law enforcement and justice, democratisation
and human rights, and economic reconstruction.
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42,1 Mandate and Structure

The international civilian presence was mandated under Resolution 1244 for
creating “substantial autonomy and self-government in Kosovo”, to perform
directly basic civilian functions of the public administration, while organis-
ing and overseeing the development of provisional institutions for “demo-
cratic and autonomous self-government”, to which, once democratically
elected, gradually transferring administering competences*’. This process
was remarked as “pending a political settlement” and it was the task of the
very same UN administration to facilitate its development®. In addition,
UNMIK had responsibility for the coordination of humanitarian and disaster
relief aid, assuring the safe and unimpeded return of all refugees and IDPs;
the maintenance of law and order as well as the protection and promotion of
human rights' the reconstruction of the key economic infrastructures®. The
last point of Resolution 1244 requested the Secretary-General to report regu-
larly to the Security Council on the process of implementation of the resolu-
tion, with the first one to be submitted within 30 days of the adoption of the
resolution.

The overall authority of the UNMIK was vested by the Special Representa-
tive of the Secretary-General (SRSG) who was demanded to rely on “the as-
sistance of other relevant international organisations” to carry out the vast
objectives of the mission. Although Resolution 1244 did not mention explic-
itly any other international institution except for the European Union (EU),
Secretary-General Kofi-Annan, in his first two reports of June and July
1999, provided an outline of the overall framework of UNMIK, as an um-
brella mission’ also including the UN High Commissioner for Refugees
(UNHCR) and the Organisation for Security and Cooperation in Europe
(OSCE)®. What happened therefore in Kosovo was that the UN adopted a
strategic approach of subcontracting and delegating specific tasks to regional
organizations while striving to maintain overall supervision.

UNMIK was structured in four main components or “pillars”, each covering
a key aspect of the post-conflict recovery of Kosovo and led by one of the
relevant institutions: Pillar I, “Humanitarian Affairs” by the UNHCR; Pillar
I, “Civilian Affairs/Public Administration” by the UN; Pillar III, “Democra-
tisation and Institution Building” by the OSCE; Pillar IV, “Reconstruction
and Economic Development” by the EU®!. Each component was headed by a
Deputy Special Representative of the Secretary-General, a member of the
leading organisation, and reporting directly to the SRSG; the latter retained
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however the capacity to direct those activities necessary to ensure a coherent
implementation of the mission. As emphasised by the Secretary-General in
his report, “the lead organisation will incorporate its respective command
structures”™? but the overall system had to operate “in an integrated manner
with a clear chain of command™®® to maintain coherence and effectiveness.

In light of the complexities and multifaceted aspects of directing UNMIK,
the figure of the SRSG would be assisted by the Principal Deputy Special
Representative who would chair the Joint Planning Group (JPG): an adviso-
ry body composed of senior planning staff from each lead organisation,
charged with the oversight of the consistency of the plans between the com-
ponents, with a particular focus to the inherent links between emergency re-
lief and long-term reconstruction. The SRSG would be supported by two fur-
ther bodies in his/her activities. First, the Executive Committee, whose
membership included the Principal Deputy Special Representative and the
heads of the four components. It aimed to control the implementation of
UNMIK’s objective and oversee the progress of UNMIK’s objectives, set-
ting priorities, phasing and designating tasks and ensuring effective coordi-
nation with outside agencies, primarily KFOR. Moreover, the SRSG had its
Executive Office, headed by a Director and composed of various units: Legal
Advisor, Chief of Staff, Political Office, Public Information and Spokesper-
son, and Military Liaison Office. The latter, headed by a Chief Military Of-
ficer, was the multi-level point of connection between UNMIK and KFOR,
deploying officers at the headquarters as well as at the regional and multire-
gional brigade levels. The military liaison officer had to provide military ad-
vice to the UNMIK components, assessing the level of threats to the security
and safety of the international civilian personnel®.

Within the UNMIK framework, the UN was responsible for the components
of civilian affairs and public administration, including law enforcement and
justice. The general aim of the Office for Civil Affairs was to create and
promote multi-ethnic government structures; however, meanwhile, it was re-
sponsible for overseeing and, where necessary, directing performing public
functions, such as civil service, economic and budgetary affairs, along with
supporting the restoration and provision in the short run of basic public ser-
vices, such as public health, education, utilities, transport and telecommuni-
cations. The Judicial Affairs was meant to establish an independent, impar-
tial and multi-ethnic judiciary system; originally having competence also on
policy development, it was eventually focused on two operational factors:
courts and tribunal administration, prosecution and prison management. Fi-
nally, the Office of Civilian Police (CIVPOL) was entrusted with a twofold
mission: providing interim law enforcement services while rapidly establish-
ing and supervising a local Kosovo Police Service (KPS). It was headed by a
UNMIK Police Commissioner and comprised three elements: International

52 |vi, para. 44.
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Civilian Police Units, responsible for ensuring public safety and order; Spe-
cial Police Units, carrying out public order functions; and the International
Border Police Units, ensuring compliance with immigration laws and other
border regulations®®.

The first pillar was led by the UNHCR because it had been operating on the
ground since the start of the first refugee crisis in 1998, and even earlier. Its
role was thus just a formal endorsement of an operation already in effect for
humanitarian assistance for adequate shelter, food, water and medication to
the refugees and internally displaced persons (IDPs). In the framework of
UNMIK, UNHCR had to ensure the safe and unimpeded return of all people
to Kosovo, including special attention to the protection of and assistance to
minority groups, as well as coordinating the other UN and outside agencies
for the provision of humanitarian and disaster relief aid. On top of that, un-
der the humanitarian affairs component, it was undertaking the mine action
programme for Kosovo, exercised by the newly established UN Mine Action
Coordination Centre (UNMACC) to deal with the demining of landmines
and unexploded ordnance threatening the safe return of refugees and dis-
placed persons®®.

The OSCE was assigned to the third pillar of democratization and institution
building, consisting of strengthening the capacity of local and central institu-
tions and civil society organisations as well as the promotion of democracy,
good governance and respect for human rights. Formally, its tasks focused
on four main areas: human resources capacity-building, overlapping the UN
areas of justice, police and public administration; democratisation and gov-
ernance, underlying confidence-building activities; human rights monitoring
and capacity building; and finally, the central element of elections, prepar-
ing, conducting and monitoring them®’.

Finally, the European Union led the fourth pillar of economic reconstruction
and development, whose final aim was to create Kosovo a viable, market-
based economy, through an integrated plan of immediate emergency relief,
reconstruction and rehabilitation, and long-term sustainability.

The choice of multi-faceted pillars-structure was based on the lesson learned
from the difficulties in inter-organisational coordination in other comparable
situations, primarily the UN Mission in Bosnia and Herzegovina. There, the
High Representative was seriously limited in its capacity to mobilize and co-
ordinate the activities of the international agencies as the latter enjoyed an
incredibly significant but divergent degree of autonomy®8. The rationale be-
hind UNMIK’s pillars, in principle, was to eliminate duplication, overlaps,
gaps, and resource wastage, while simultaneously preventing detrimental
competition among international organizations®®. The SRSG was the top and
cornerstone of this framework, heading various formal coordinating mecha-
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nisms, such as the Executive Committee and assisted by the JPT. According
to Jones, these formal fora served as an “important strategic coordination
function” providing the SRSG with a forum to communicate strategic vi-
sion®, However, it is interesting to note that formal coordination was mainly
residing at the central level, while such kind of operational mechanisms were
lacking. Also, thanks to the high density of international organisations in
such a small territory as Kosovo, the civilian (but also military) personnel
developed more informal means of interaction, sharing and exchanging in-
formation or consulting with their counterparts in other organisations®!. Evi-
dence of effective cooperation between international organisations in Koso-
vo may be found in the provision of humanitarian assistance by UNHCR and
KFOR, and the other humanitarian agencies, to allow the phasing out of the
former as pillar | just after one year. The UN and the OSCE collaborated in
various manners to provide professional training to the local police forces,
and the OSCE succeeded in planning, conducting and monitoring the elec-
tions at the municipal and central level, thanks to the complex interplay with
the Civilian Police, KFOR and the UNHCR®2.

However, except for some specific instances, the international interplay of
the UN administration in Kosovo fell short of many of its objectives. As we
will see, UNMIK in general failed the create a multi-ethnic society, and for
instance, notwithstanding the efforts of UNHCR nor KFOR, the precarious
security situation for the non-Albanian minorities hindered the return of Ser-
bian refugees. The UN-OSCE goal of a multi-ethnic justice system eventual-
ly vanished because of the prominent membership of Albanians and the Ser-
bian fear of resentment. Otherwise, looking at the final unsatisfactory eco-
nomic development, the EU and the UN critically diverged about the fate of
the socially owned enterprises (SOEs) in Kosovo. These are only a few ex-
amples of critics of the interplay of the lead organisations in Kosovo and
they will be thoroughly analysed, along with the aforementioned achieve-
ments, in the next sections. For the moment, hereafter we shall consider the
main reasons behind the lack of effective coordination within the UNMIK
framework.

First, the systematic division of labour was carefully articulated but little at-
tention was given to the concrete forms of intra-pillar cooperation. Since the
early reports of the Secretary-General, it was evident the mutual dependence
among the lead organisations for achieving their common goals:

“Four international organisations and agencies will be working together in one
operation under one leadership. None of them would be able to span a wide
range of complex activities on its own. Setting up an interim administration,
providing humanitarian relief, building democratic institutions and restoring
an entire economy would go beyond the competence and capabilities of just
one organisation”®,
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The Secretary-General knew it as well as the rest of the four international
organisations, but there was limited organizational guidance and knowledge
on how to implement this effectively®®. As noted by Eide, “the UN approach
has been overly concerned with the structure of mission, and far less focused
on the strategies required to ensure sustainable peace”®®. Eventually, the
main expression of the overall intra-pillar cooperation capacity was limited
to the regular meetings of the Executive Office, but in the day-to-day per-
formance, each component performed the task of its pillar with limited coor-
dination, or through little informal mediums®.

Another crucial factor was leadership and personality. The professional abil-
ity of the SRSG, being the cornerstone of the structure, is strategic to ensure
effective coordination and coherence in the implementation of the mission.
In Kosovo, the Special Representative in the pilot stages was held by quali-
fied officials, such as Kouchner, Steiner and Jessen-Petersen, who had both
operational experience and genuine organisational activism in the mission®’.
However, this was not the rule and there was also a widespread presence of
officials in the international organisation that seemed less committed and
more interested in their personal career advancements, especially at the mid-
dle and lower levels. In addition, the frequent change of personnel, particu-
larly at the senior level with an average duration of eighteen months or so,
hindered the consolidation of effective networking relationships and, in turn,
inter-organisational cooperation®,

Organisational culture has a long history in cooperation literature. It essen-
tially encompasses the set of “shared basic assumptions”, i.e., values, beliefs,
norms and practices shaping how an organisation perceives, interprets and
responds to them®. In the case of Kosovo, while the UN performed in a bu-
reaucratic and hierarchical chain of command, with a culture inclined to
maintain the status quo and exercise caution over the initiative, the other two
relevant organisations, the EU and the OSCE, operated through smaller size
of personnel but more cohesive’. Furthermore, UNMIK had to respond first-
ly to the UN headquarters in New York but since the mission included also
the OSCE and the EU, it was inevitably the involvement of their respective
central and as much robust structures, such as the former’s Secretariat in Vi-
enna or the European Parliament, the Commission, the Directorates-General,
the office of the EU High Representative for Foreign and Security Policy.
Both agencies had their own specific and well-established organisational cul-
ture and tradition that could not easily fit in the UN ‘tight’ framework, reduc-
ing the cohesion in the overall international response™.
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Finally, and most importantly, institutional competition is a constant underly-
ing peril. Cooperation is not per se a granted condition of harmony among
two actors but rather it is inherently accompanied by a potential or actual
conflict; because, as put by Keohane, “without the spectre of conflict, there
is no need to cooperate’2. Competition implies a double connotation. On the
one hand, there is the ‘healthy’ competition among actors to outsmart each
other but with a direct positive implication on the ground and for the people.
On the other, organisations compete also through turf battles, to increase
their visibility and influence, but risk spoiling considerably their relationship
and undermining prospects of effective coordination™. In the case of Koso-
VO, this essentially occurred in the context of the growing frustration and de-
lusion in the local people towards the UNMIK governance, wherein other
international organisations blamed the UN umbrella system, easily scape-
goating the UN as a source of all failures™.

In conclusion, the international civilian presence in Kosovo was the highest
per density compared to the rest of the world. So much international com-
munity for so little piece of land; to operate in such a limited environment, it
was necessary a well-established framework of work of implementation of
Resolution 1244. The systematic division of labour among the various inter-
national organisations was aimed at this: rationalising the intervention of the
international community and making it more efficient. Notwithstanding the
experience from Bosnia, the pillar structure adopted in Kosovo became a
paradigm of unsatisfactory cooperation. However, the ineffective perfor-
mance of UNMIK was not merely a consequence of poor coordination, but
other formidable factors contributed to its downfall.

4.2.2 The SRSG auctoritas maxima

The role of the Special Representative of the Secretary-General (SRSG) is
vital in complex crisis management. Personality, leadership and disposition
are important factors in the performance of SRSGs’®; however, it must be
admitted that there are external or contextual conditions upon the deploy-
ment and management of SRSGs which may substantially affect their ca-
pacity, for instance, the role of the Organisation in the peace process, the
support received, the timing of deployment and the specific mandate and job
description’®. To be effective in their mission, the SRSGs need to hold a clar-
ified and robust authority, ensuring their financial, administrative and sub-
stantive control, because in integrated missions, such as the one in Kosovo,
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“there is a high correlation between effective strategic coordination and the
presence and good management of an SRSG”"",

The Special Representative in Kosovo was the head and cornerstone of the
authority of UNMIK™, Resolution 1244 briefly portrayed the SRSG as re-
sponsible for the implementation of the mandate of the international civilian
presence, along with the close coordination with the security force KFOR™,
The first detailed framing of the authority of the SRSG was introduced by
Secretary-General Kofi Annan, in his two operationalizing reports to the Se-
curity Council in June and July 1999. His Special Representative was enti-
tled to the overall authority to manage the UN Mission and coordinate the
activities of all the UN agencies and the other international organisations op-
erating in Kosovo, to maintain coherence and effectiveness “in an integrated
manner with a clear chain of command”®. In addition, the SRSG was also
mandated to facilitate a political process to determine Kosovo’s future states,
although with no precise indication of an end-state, but just “took into ac-
count the Rambouillet Accords™®!,

The most striking factor about the UN Special Representative in Kosovo was
the exceptional authority that it came to hold. First of all, it is necessary to
note that, in his second report to the Security Council, Secretary-General Ko-
fi Annan interpreted and operationalized extensively the already daunting
and unprecedented scope of powers belonging to UNMIK, beyond the ex-
plicit wording in Resolution 1244:

“The Security Council, in its resolution 1244 (1999) has vested in the interim
civil administration authority over the territory and people of Kosovo. All leg-
islative and executive powers, including the administration of the judiciary,
will, therefore, be vested in the UNMIK 82,

The “basic civilian administrative functions” originally envisioned by the
Security Council were thus transformed into full governmental competencies
and the UN as a ‘surrogate state’ was empowered to enact legislation, under-
take judicial and law enforcement reforms, support civil society, and estab-
lish transitional justice mechanisms to develop a democratic system and for-
tify the rule of law. However, the further decisive step was directly taken by
the first official SRSG, Bernard Kouchner, adopting Regulation No. 1999/1
(so-called “Mother of all Regulations™) on the Authority of the Interim Ad-
ministration in Kosovo where it was stated that:

" The importance of a single mediator as a lead coordinating agent is one of the principal
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“All legislative and executive authority concerning Kosovo, including the
administration of the judiciary, is vested in UNMIK and is exercised by the
Special Representative of the Secretary-General %,

All three governmental branches traditionally belonging to the state were
now in the hands of one single person, with no formal nor substantial divi-
sion of powers. As regards legislation, the UN Special Representative was
empowered to change, repeal or suspend existing laws in Kosovo and could
exercise his/her legislative authority through the issue of regulations, re-
maining in force until repealed by UNMIK or suspended by institutions es-
tablished under a political settlement?4. Notwithstanding the gradual process
of transferring authority to emerging local actors, from the early consultative
forum of the Joint Interim Administrative Council (JIAC) to the later Provi-
sional Institutions for Self-Government (PISG), the SRSG always kept the
“ultimate authority over the implementation of UNSCR 1244 (1999)”, along
with the “authority to intervene as necessary in the exercise of self-
government to protect the rights of Communities and their members”®,
From an administrative point of view, the Special Representative represented
“the highest civilian international civilian official in Kosovo”, holding “the
maximum civilian executive powers™®. As such, the head of UNMIK had
also the authority to appoint or remove any person to perform public func-
tions, by the existing laws and regulations®’. In addition, the SRSGs assigned
themselves, in quality of supreme legislators, also the power to issue admin-
istrative acts, called Administrative Directions, to implement the Regula-
tions. In practice, there was no hierarchy between these two legal instru-
ments as all the SRSGs regarded Directions as amending Regulations even
retroactively®®. Finally, regarding the administration of the judiciary, the
SRSG set up counselling bodies for the creation of an independent and mul-
ti-ethnic system but retained supremacy for the assignment and removal of
local judges and international judges “where this is considered necessary to
ensure the independence and impartiality of the judiciary or the proper ad-
ministration of justice”®. In addition, owing to the general uncertainty and
blurred distinction in Kosovo about the notions of ‘judicial power’ and ‘ad-
ministration in justice’, the SRSGs took advantage of their powers to inter-
fere in res judicata matters, both by assigning any case from the Kosovar ju-
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diciary to an international panel® as well as providing directly legal interpre-
tation to courts through enacted laws®:. It is thus evident that the intended
independence and impartiality of the UNMIK’s established judiciary system,
one of the central priorities since the early deployment as well as the explicit
objective posited by the Secretary-General to be “the guarantor of the rule of
law™%2, was substantially compromised, if not contravened, by the exception-
al and overwhelming degree of power of the Special Representative.
Similarly to the experience in East Timor, the SRSG became the de facto
head of state of Kosovo, normatively constrained only by the mandate of
Resolution 1244 and the observance of internationally recognized stand-
ards®. Chopra saw in it “a pre-constitutional monarch in a sovereign king-
dom™%, while Mertus spoke of “virtually unlimited powers”® as the popula-
tion could not challenge the decision of the SRSG, neither the actions were
always transparent, nor the figure could be removed from office if acting in
contrast with the interest of the community governing. Hence, the other side
of the coin of the far-reaching powers of the SRSG, and more generally the
UNMIK’s authority, that is, their feeble legitimacy or ‘legitimacy gap’. As
argued by Lemay-Herbert, legitimacy is not simply the logical outcome of a
successful process, but rather a relevant factor that “inherently shapes the na-
ture of the state-building process™®. It is true that with great powers come
great responsibilities, and when UNMIK surrogated the de facto government
of Kosovo, it also assumed indirectly the same requirements of any legiti-
mate government in front of its population. Moreover, due to the nature of
transitional and interim administration, the UN mission also implied lofty
expectations from the Albanian community for the key role of the SRSG to-
wards the determination of the final status of the territory. The lack of these
achievements and the progressive delay of the process were sources of
mounting criticism from both communities under, as they critically referred,
the “UNMIKistan™®, particularly the Albanian majority aiming for inde-
pendence whose frustration eventually erupted in the violent events of
March 2004.

In conclusion, the exceptional powers held in the hands of the SRSG without
any traditional checks and balances mechanism heightened the legitimacy
weakness of the unprecedented mandate of the UNMIK. Notwithstanding
such wide powers, the UN mission proved considerably unsatisfactory, also
because of this legitimacy gap. The success of an international administra-
tion does not depend exclusively on how much power it has, but also on how
it is used. This latter aspect is what, for this thesis, we shall consider as sec-
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ondary or ‘operational’ factors affecting post-conflict peacebuilding. Name-
ly, along with the founding political moments defining the mandate, it is also
relevant to the manners in which the latter is operationalized and implement-
ed by international administrators and/or international organisations.

4.2.3 Humanitarian Affairs

Humanitarian assistance and protection were the first reasons why the inter-
national community was present in Kosovo, and, within the UNMIK frame-
work, it was placed in Pillar 1. It should not surprise the fact that the leading
role in the humanitarian component was assigned to the UN High Commis-
sioner for Refugees. Despite its initial irresolute performance, as we have al-
ready seen in Chapter Two, the UNHCR had been engaging in the manage-
ment of the refugee crisis during the outbreak of the conflict, thus being al-
ready present and with situational awareness of the area of operations.

The mission entrusted to the humanitarian pillar was threefold: coordinating
and supporting humanitarian and disaster relief operations ensuring the safe
and unimpeded return of all refugees and displaced persons, and the elabora-
tion of a protection strategy for ethnic minorities®. The immediate emergen-
cy assistance by the international community was completed without any se-
rious problems, thanks to the central role of UNHCR in the interplay be-
tween multiple UN and outside agencies, such as the World Foord Pro-
gramme (WFP), the United Nations Development Programmes (UNDP), the
United Nations International Children’s Emergency Fund (UNICEF), the
Food and Agriculture Organisation (FAO), the International Federation of
the Red Cross and Red Crescent (IFRC), the International Committee of the
Red Cross (ICRC), the International Organisation for Migration (IOM), and
further national and international NGOs®. Adequate shelter, food, clean wa-
ter, medical assistance and employment were thus provided to the growing
number of people returning to Kosovo.

The second aspect of guaranteeing safe and unimpeded return “to their
homes in Kosovo™” was instead more complicated. While in the medium
term, the UN administration would reckon with increasing clashes over
property rights in a context of severe absence of legal documents, the most
immediate concern was the precarious housing situation in the province be-
cause of the widespread impacts and destruction of war. Many houses had
been damaged during and after the conflicts, with an estimated 50 thousand
facilities beyond repair®, The winterisation was “the secondary humanitari-
an emergency”®* that UNHCR, along with other many humanitarian agen-
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cies, had to cope with by providing the returnees during the cold months
with shelter kits, prefabricated shelters, direct repairs, cash subsidies and, for
the majority, housing in host families. To be more effective, the UN agency
established an Inter-Agency Coordination Unit, directly supported by the Of-
fice for the Coordination of Humanitarian Affairs (OCHA) of the UN Secre-
tariat, to guarantee a coordinated and coherent approach in humanitarian op-
erations'®,

The humanitarian component of UNMIK proved to be certainly one of the
most successful in strict terms of emergency assistance, leading to the phas-
ing out of Pillar I in mid-July 2000. The UNHCR continued to operate in
Kosovo with a less central role, assisting and supporting the Kosovar author-
ities in implementing sustainable solutions for the return of displaced per-
sons, especially concerning the safety of ethnic minorities. The latter was a
significant failure besmirching the achievements of the humanitarian pillar
as much as one of the most serious for the overall international administra-
tion. The end of the war represented a turning point in the direction of the
people on the move, on the one hand, with the mounting hundreds of thou-
sands of Albanians returning and, on the other, because of the wave of non-
Albanian Kosovar fleeing towards inner Serbia or Montenegro.

This second displacement regarded initially at least 150 thousand persons
but soon doubled because of the increasingly widespread reverse violence
due to the absence of law-and-order enforcement agencies!®. The extremist
branches of the Albanian majority were the perpetrators of these revengeful
acts, mainly “killings, abductions, beatings, threats and harassment”, both
intra-ethnic, targeting Serbs, Roma, and Slavic Muslims, and inter-ethnic,
against Albanian individuals on suspicion of collaboration with Yugoslav au-
thorities'®. The plague of violence after the end of the conflict was mainly
caused by the unpreparedness of KFOR troops for operations of minority
protections and the severely delayed deployment of the civilian personnel
and UNMIK police.

However, the security situation remained steadily fragile for the period of
internationalisation of Kosovo, without that neither UNMIK nor KFOR suc-
ceeded in effectively tackling the problem. Evidence of this incapacity was
the unpleasant events of March 2004, provoking 19 victims, almost one
thousand injured and many damaged to houses and cultural sites'%®. It is not
surprising that this underlying but constant state of insecurity for ethnic mi-
norities worked as a disincentive significantly hampering the resettlement of
displaced persons. However, the situation was so grim that the very same
UNCHR arrived to discourage the return of minority populations in Kosovo,
during the early stages of the post-conflict period®. UNMIK attempted to
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tackle the problem by establishing in May 2000 a Joint Committee on Return
for Kosovo Serbs and a Platform for Joint Actions, organising returns in
identified “safe” sites and monitoring visits by the Committee!®’. However,
despite all these efforts, considerable individuals kept leaving in contrast to
the limited arrival of Serbians and other minorities, thus inevitably proving
two elements: the persistent animosity between ethnic communities in Koso-
vo as well as a profound weakness of the international presence!®.

4.2.4  Civil Administration

The principal component of UNMIK was led directly by the United Nations,
and comprised public administration, police and judicial affairs. After the
phasing out of UNHCR in 2000, the latter two functions formed the new Pil-
lar 1, thus concentrating the second pillar all on the establishment of multi-
ethnic governmental structures. Upon its arrival in Kosovo, the international
civilian mission found the territory amid an almost utter absence of formal
political institutions, either for the physical destruction of the war or the de-
parture of the Yugoslav/Serbian authorities, who had composed the majority
of the civil servants. When interviewed by Traub, former UNMIK official
Strohmeyer reported that “UN officials in Kosovo used to refer to the
bombed-out territory they administered as the empty shell%.

The extreme legal and political vacuum following the 1999 conflict was the
principle of the so-called “empty shell approach”, that is, a fundamental bi-
ased conception of the international mission in Kosovo considering the polit-
ical context in which they were operating as completely arid under every as-
pect, a tabula rasa, a terra nullius'?. If it is true that this approach provided
a convenient legitimation basis for the far-reaching international administra-
tion, on the other hand, as asserted by Chopra, it substantially “missed the
fact that the population continues to exist, that market forces of whatever
kind are always at work, and that the social structures of Indigenous com-
munities invariably generate sources of political legitimacy according to
their paradigm”*., In other words, despite the real absence of formal politi-
cal institutions, in June 1999 social structures were still present and active.
These “parallel structures” both of the Albanian and Serbian communities
would prove to be a considerable limit to the authority on the ground of
UNMIK and KFOR, which, in turn, attempted to confront and co-opt them
as a means to achieve greater legitimacy.

Dazzled by the “empty shell” bias, the international community proceeded to
invent ‘from scratch’ a completely new provisional governmental structure.
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There was no pre-fixed road map for the institution-building process, only a
general strategy of five integrated phases, pending a final political settlement
to the dispute. First, the establishment and consolidation of UNMIK’s au-
thority and the creation of interim UNMIK-managed administrative struc-
tures as conditions of basic stability. Afterwards, the administration of social
services and utilities, the consolidation of the rule of law, and some first pro-
visional transfer of executive authority at the local and possibly regional lev-
els in specific sectors, such as health and education. Third, the finalization of
the preparation for and the conduct of free and fair democratic elections for a
central political body. As a fourth step, UNMIK would oversee and assist,
“as necessary”, this democratically elected body of Kosovo in the organiza-
tion and establishment of the provisional institutions for democratic and au-
tonomous self-government, to which UNMIK would transfer its remaining
administrative responsibilities. The conclusion of this process was left once
again open and “depending on a final settlement and the disposition made
therein'2,

Hereafter, we shall examine the performance of UNMIK towards its goal of
creating completely new multi-ethnic governmental structures in Kosovo.
First, we start from the significant issues for the establishment of a legal sys-
tem to emphasise the imperative prerequisite of a comprehensive legal
framework regulating the activities of peacebuilding missions. Then, we fo-
cus on the challenges and developments for the executive institutions, identi-
fying the critical aspects of imbalanced internationalisation and unsubstantial
local ownership.

a. Anew legal system

The first necessity of the international civil presence in Kosovo was to estab-
lish a legal context wherein all its various components and actors could op-
erate. Whereas Resolution 1244 and the other key documents previously ad-
dressed in this Chapter provided the legal framework of the international
administration, UNMIK and its components needed to determine a clear set
of rules for the governance of the territory. This was a very delicate task,
susceptible to creating tensions in the reconstruction process because the le-
gal system of a territory is a substantial part of its cultural heritage!®.

The principal problems usually encountered in the legislation of countries
with past internal violence and oppression are the absence of reference to in-
ternational human rights standards and the existence of discriminatory laws.
Accordingly, the post-crisis management authorities, whether national or in-
ternational, are generally requested to provide a remedy by the identification
of the laws applicable, introducing human rights standards in the system and
reviewing the existing legislation in the light of the latter.
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aa. The UNMIK laws and subsidiary instruments

The foundation of the law-making authority of UNMIK resides in the exten-
sive interpretation of the mandate by Secretary-General Kofi Annan in July
1999, stating that “all legislative and executive powers, including the admin-
istration of the judiciary, [are] vested in the UNMIK™**, The UN administra-
tion in Kosovo thus proceeded to establish a legal system consisting of regu-
lations, administrative directions, and executive decisions that could not be
repealed or modified by any other authority within the territory.

The main legislative act entrusted to the SRSG was the Regulations!?®. This
latter term, first envisioned by the second report of the Secretary-General to
the Security Council, led to significant confusion, particularly regarding its
legal nature. Typically, regulations are issued by internal bodies to address
specific issues arising from the law. However, within the UNMIK frame-
work, this legal instrument served a dual purpose: initially, it functioned as
the law itself, but later it became the means through which the Kosovo As-
sembly’s laws were enacted**®.

As both the supreme legislator and the highest executive authority, the SRSG
assumed the power to issue Administrative Directions. These represented, in
principle, subsidiary acts implementing regulations, with a faster-adopting
procedure only requiring a review by the UNMIK Legal Adviser before the
submission to the SRSG’s signature'’. However, it is important to note that
no specific terminology clarified the normative nature of these subsidiary
acts, and various terms were used interchangeably, such as administrative
instructions, sub-acts, normative acts, and guidelines!®®, In this sense, very
controversial was the adoption of Regulation No. 2000/59 amending the pre-
vious legislation on the law applicable in Kosovo and deciding that “in case
of a conflict, the regulations and subsidiary instruments issued thereunder
shall take precedence [over domestic laws]”'*°. The question of subsidiary
instruments essentially persisted for all the international administration and
raised differing interpretations about the unclearness around the hierarchy
and uniformity of the normative acts!?.

Beyond these legal instruments, the SRSG also issued numerous Executive
Decisions aimed at achieving specific outcomes or addressing particular sit-
uations, often with a political dimension. These decisions included actions
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such as detaining individuals extrajudicially, invalidating actions and agree-
ments, and overturning court decisions*?.,

The legal implications of the SRSG’s intrusiveness in the judiciary affairs
significantly limited the functioning of the courts as guarantors of last resort
for the protection of human rights, evidently contravening the principle of
independence of the judge, the bedrock of the concept of rule of law. This
aspect is even more truly relevant as, in general, laws issued by UNMIK
proved to be in contradiction with internationally recognized human rights
standards, but no supervisory body was established to supervise these acts!?,
In addition, neither ad hoc accountability mechanisms nor its internal ar-
rangements were sufficient to provide a suitable solution. In doing so, UN-
MIK called into question its commitment to foster democracy and the rule of
law.

In conclusion, during its first two years of administration, UNMIK exercised
its law-making prerogatives almost exclusively by itself, with little involve-
ment of local actors. This international prominence not only would progres-
sively cost the legitimacy of the UN mission but immediately reveal its po-
tential deficiency concerning the question of applicable law.

bb. The question of the law applicable in Kosovo

Resolution 1244 failed to determine the question of applicable law in Koso-
vo, creating a confusion and legal vacuum for several months. Since the
mandate asserted respect for FRY sovereignty, the UNMIK administration
insisted on the application of FYR laws. Regulation No. 1999/1, the so-
called “Mother of All Regulations”, initially determined the validity of the
law applicable on 24 March 1989, the day of the beginning of NATO’s mili-
tary intervention, as long as it respected international human rights:

“The laws applicable in the territory of Kosovo before 24 March 1999 shall
continue to apply in Kosovo insofar as they do not conflict with standards re-
ferred to in section 2, the fulfilment of the mandate given to UNMIK under
United Nations Security Council Resolution 1244 (1999), or the present or
any other regulation issued by UNMIK”1%3,

The advantage was to address the existing legal vacuum while avoiding the
introduction of an entirely new legal system, which would have been im-
practical and unsustainable during the immediate post-conflict recovery. This
was due to the considerable time required to draft a new legal system and
train the judicial personnel, who were almost non-existent at the time. How-
ever, Regulation No. 1999/1 had significant shortcomings too. It failed to
specify which laws breached international human rights law or to provide
immediate alternative legal sources. The greatest drawback, however, was
the backlash in the Albanian community. The Serbian law in effect through-
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out the 1990s was considered a symbol of Serbian oppression and it con-
tained indeed many discriminatory laws!?. In protest of this UNMIK’s uni-
lateral decision, many Albanian judges resigned from their office, further
hindering the fragile process of reconstruction of the judicial system. The in-
ternational administration eventually sought to rectify the situation by adopt-
ing Regulation No. 1999/24, amending Regulation No.1. The amendment
stipulated that applicable law should consist of the regulations promulgated
by the SRSG (including subsidiary instruments) and the law, which was in
force in Kosovo on 22 March 1989, to the extent that it did not contradict in-
ternationally recognizes human rights standards'?®. This change of date ac-
quiesced to the wishes of the Albanian majority by reverting to the legal sys-
tem in place before Milosevic stripped Kosovo of its constitutional preroga-
tives as the official Autonomous Province of the Yugoslav Federation. How-
ever, it is important to stress that the pre-1989 laws proposed by the Albani-
an lawyers were nearly as incompatible with international human rights
standards as the laws of the post-1989 laws'?®. The matter was further settled
some months later with Regulation No. 2000/59 identifying the sources of
law applicable in Kosovo as UNMIK Regulations, the law in force in Koso-
vo on 22 March 1989, and, in addition, the law applied in Kosovo between
22 March 1989 and 12 December 1999 as long as it was not discriminatory
and not in contradiction with international human rights standards.

However, there was no clear hierarchy in the legal source, out of the su-
premacy of SRSG Regulations?’. It was not also clear how to reconcile
FYR/Serbian law with international human rights standards, explicitly refer-
ring only to seven legal instruments: the Universal Declaration of Human
Rights, the European Convention for the Protection of Human Rights and
Fundamental Freedoms and the Protocols thereto; the International Cove-
nant on Civil and Political Rights; the International Covenant on Economic,
Social and Cultural Rights; the Convention on the Eliminations of All forms
of Racial Discrimination; the Convention on the Elimination of All Forms of
Discrimination against Women; the Convention Against Torture and Other
Cruel, Inhumane or Degrading Treatment or Punishment; and the Interna-
tional Convention on the Rights of the Child'?,

The most vulnerable sector of the previous Kosovo legal system compared to
the international human rights standards was the penal. In 2000, UNMIK di-
rectly engaged in the drafting of completely new codes of criminal law and
criminal procedure through the Joint Advisory Council on Legislative Mat-
ters. The process lasted almost two years until the SRSG promulgated the
results into the new Regulations No. 2003/25, Provisional Criminal Code of
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Kosovo'?, and No. 2003/26, Provisional Criminal Procedure Corde of Ko-
sovo'®. Entered into force in April 2004, the two new codes meet modern
criminal law criteria, among which the relevant changes comprise the intro-
duction of a new pre-trial investigative approach, the abolition of the death
penalty, the extension of the period of habeas corpus, and the boosting of
protection for victims and witnesses.

The question of law applicable in Kosovo put UNMIK at a crossroads be-
tween “continuity”, implying the retention of discriminatory laws, or “re-
form”, through the enactment of new laws. This subject is inherently con-
nected to the issue of sovereignty: what is the legitimacy of UNMIK to mod-
ify substantially Yugoslav legislation? After all, Resolution 1244 had no ex-
plicit provision, but it was the extensive interpretation by the Secretary-
General to open this function. Hence then, it becomes apparent the constant
tension between the ambiguous terms of UNMIK’s official mandate for gov-
erning the territory and its concrete priorities on the ground to fulfil the mis-
sion of rule of law. This contingency dilemma hampered the UN mission ef-
fectiveness on the one hand, while on the other pushed it on some occasions
to force the hand. However, UNMIK’s legislative activity has been accepted
by legal experts as a matter of necessity to enable the international presence,
both military and civilian, to become fully operational®*.

cc. A Constitutional Framework for Provisional Self-Government

The Constitutional Framework was the quasi-constitutional act promulgated
on 15 May 2001 to regulate internal matters of the Kosovar legal system.
The document replaced the existing Joint Interim Administrative Structures
with the Provisional Institutions of Self-Government (PISG), which would
officially take place after the general elections in November 2001. However,
the drafting process towards the Constitutional Framework proved to be an
overly complicated and challenging activity for the international administra-
tion.

The first two years of the international administration of Kosovo unfolded in
a situation of ‘a-constitutionality’. While the UN officials considered the Se-
curity Council Resolution 1244 the only necessary fundamental text, the Ko-
sovars had consistently insisted since the immediate after-war, on the neces-
sity to have a proper constitutional act before the issue of new regulations.
Any new legal acts should have emerged out of this constitutional text.
However, the request was dismissed by the international community because
it was a dangerous highly political issue. On March 2000, the SRSG Kouch-
ner first presented the question suggesting a “pact” between Kosovar Alba-
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nians and the UN, wherein the UNMIK would gradually introduce domestic
self-governance institutions based on the status model envisioned in the last
version of the Rambouillet Accords!®,

However, the proper negotiating process started in March 2001, when the
new SRSG Haekkerup set up the Joint Working Group (JWG) in Prisht-
iné/Pristina with the task of drafting “a legal framework for self-governance
of Kosova”*®, The JWG body was chaired by Johan Van Lamoen, a UN le-
gal expert operating in East Timor, and composed of seven international le-
gal experts and seven local representatives, including both Serbian and Al-
banian communities — although the Serbian members abandoned the project
in the early sessions'*, This was the first time in the history of the UN where
it was realized a negotiating process for the constitutional drafting of an in-
ternationally administered territory. However, as asserted by Murati, “the
concept of pouvoir constituant was completely absent” as domestic legal ex-
perts were excluded from the constitution-making process; the concrete work
of definition of the structure, competencies and relations of the new institu-
tions was instead carried out by a small reserve of internal international ad-
visers'®s, UNMIK’s representatives were concerned with two key priorities,
or “red lines”, with regard to the final outcome of the drafting process: to en-
sure the protection of the rights of all communities in Kosovo, especially the
minorities, and to respect the sovereignty and territorial integrity of the FYR,
avoiding to prejudging any potential final settlement for Kosovo®*. Eventu-
ally, the parties reached an agreement on a wide range of issues and the final
document was promulgated by the SRSG as Regulation No. 2001/9 on a
Constitutional Framework for Provisional Self-Government in Kosovo'®,
thus formally levelling up from the original title of “legal framework”.

The Constitutional Framework identified four main institutions of the Inter-
im Self-Government, i.e., the Assembly, the President of Kosovo, the Gov-
ernment and the Court, and laid down the main areas in which the new gov-
ernment would be competent*8, While a detailed analysis of the new institu-
tional structure and responsibilities will be the object of study in the next
section, here it is necessary to stress the major legal implication followed
Regulation No. 2001/9: the authority of UNMIK’s governance exited from
the negotiating process was neither limited nor altered. The Constitutional
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Framework substantially confirmed the prominence of the Special Repre-
sentative of the Secretary-General, affirming that:

“The exercise of the responsibilities of the Provisional Institutions of Self-
Government under this Constitutional Framework shall not affect or diminish
the authority of the SRSG to ensure full implementation of UNSCR
1244(1999), including overseeing the Provisional Institutions of Self-
Government, its officials and its agencies, and taking appropriate measures
whenever their actions are inconsistent with UNSCR 1244 (1999) or this Con-
stitutional Framework™13°,

Furthermore, Chapter 8 of the document provides a thorough list of “certain
reserved powers and responsibilities, which will remain exclusively in the
hands of the SRSG” and that the powers and responsibilities of the PISG
could not include!. In conclusion, it is evident that the far-reaching authori-
ty of UNMIK in Kosovo was not undermined by the outcome of the ‘consti-
tutional process’ and the SRSG maintained the role of ultimate guardian. Be-
cause the Security Council Resolution 1244 was not superseded, it must be
stressed that the Constitutional Framework should not be regarded as a su-
preme law.

b. Provisional executive institutions

Resolution 1244 posited a twofold challenge for the international civilian
presence: to build multi-ethnic provisional institutions for self-government
(PISG) while administering the territory directly in the interim. The respon-
sibilities assigned to and further expanded by UNMIK itself were daunting
for the UN history of peace operations. Hereafter we shall divide the period
of international governance of Kosovo into three broad phases: an initial di-
rect international administration, followed by a period of apparent co-
administration, and ultimately the progressive transfer of responsibility.

The critical aspect to take into consideration in this process is the
(dis)balance in the relationship between local and international actors, or the
confrontation between local ownership and international administration. Ca-
pacity-building and confidence-building were widely acknowledged as in-
dispensable for the creation, development and consolidation of local capabil-
ities in self-government, but in practice when Kosovar actors showed initia-
tive, UNMIK did not refrain from overriding this bottom-up agency, thus
putting into question the legitimacy and consistency of the UN presence.
Although this approach was partially derived from uncertainty enshrined in
the Security Council Resolution 1244 (what we have defined as the ‘prima-
ry’ or political constraints), it is appropriate to stress that the international
prominence over the local voices was also undeniably the outcome of the
proper direct decisions and deficiencies in the Mission on the ground — i.e.,
what we may hereby label as ‘secondary’ or operational factors.
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aa. Direct international administration (July 1999-December 1999)

The deployment of the international civilian presence was very delayed. The
reason was that UNMIK was the first mission of its kind, requiring specific
and time-consuming recruitment. Despite this bumpy start, the basic reha-
bilitation of civil service was successful, rapidly succeeding in the first
months after UNMIK’s arrival in restoring power, water and energy systems,
reopening all hospitals and resuming the academic year in schools**!.
However, the lack of an immediate decisive presence of the international ci-
vilian personnel favoured the resurgence and consolidation of the so-called
“parallel structures”, i.e., socio-political networks of informal administration
run by the local communities and capable of tax revenue collection, health
and educational services. Serbian and Albanians operated in different struc-
tures, with the former eradicated mostly in the Northern municipalities of the
Province, but also the Albanian community had its internal division: the
“Republic of Kosova”, founded by Ibrahim Rugova, leader of the Democrat-
ic League of Kosovo (LDK) and the more recent “Provisional Government
of Kosova”, controlled by Hashim Thaci’s Kosovo Liberation Army
(UCK/KLA)¥2, This proved that the reality on the ground was soon exposed
to the “empty shell” bias of the international community. Albeit there was
not in effect any substantial formal official political, there existed in Kosovo
local socio-political organisations that, in turn, proved to be an alternative
legitimate source of authority in the eyes of the local population.

The first six months unfolded essentially as a period of full direct admin-
istration by the international actors. The first official SRSG Kouchner exer-
cised at most its “virtually unlimited powers™** to incept and consolidate the
foundations of UNMIK’s authority, designing and implementing emergency
measures in virtually every sector. However, it was immediately clear that
for the sake of the legitimacy and consequently success of the Mission, the
international authorities would need the voluntary submission and ac-
ceptance of the local population over whom they would rule. In fact, it must
be stressed that the agreement on the establishment of a UN interim admin-
istration in Kosovo had been concluded between the international communi-
ty and Belgrade, but no single representative of the territory into question#4,
The UN advanced team guided by the interim SRSG Sergio Vieira de Mello
and arrived in Kosovo just the day after the adoption of Resolution 1244,
first elaborated the idea of a Kosovo Transitional Council (KTC):

“for enhancing cooperation between UNMIK and the people of Kosovo, re-
store confidence between the communities and identify candidates for interim
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administration structures at all levels. This broadly representative body, which
will be composed of representatives of all main ethnic and political groups in
Kosovo, is intended to ensure participation of the people of Kosovo in the de-
cisions and actions of UNMIK”5,

UNMIK ’s strategy was to co-opt segments of the local elites in the decision-
making process but limit this new forum exclusively to consultative and ad-
visory functions. It had no role in executive or legislative matters competing
with the SRSG, which chaired the Council and had no obligation to follow
its recommendations?®. Officially convened under the new SRSG Kouchner,
the KTC was initially composed of 12 members perceived as being political-
ly influential and/or relevant, comprising for the Albanian part, Hashim
Thagi and Ibrahim Rugova, and as Kosovo Serb representatives, Archbishop
Artemije and Mom¢ilo Trajkovi¢. However, this forum soon revealed its fal-
lacious nature, marred by permanent crises and frictions among its members
without enabling them to set a constructive agenda*’.

Other than the TKC, UNMIK concurrently attempted several other ad hoc
solutions to include groups of Kosovars in the build-up phase of the interna-
tional administration. At the functional level, it was established Joint Civil-
ian Commissions (JCCs), also called executive directorates, chaired by
UNMIK regional administrators and including representatives of both Koso-
vo Albanian and Serb communities to facilitate the process of a mediated
and controlled transition to integrated public institutions and operating in
certain sectors such as health, universities, education and culture, munici-
palities and governance, post and telecommunications, and power'*¢, How-
ever, all these primitive attempts and mechanisms to introduce local actors at
the margins of the new international administration essentially failed in cap-
tivating broad support because of their nonfactual political accountability for
the local interests. The international officials had soon to reckon with the
fact that neither the KTC nor the JCCs were suitable to oust the parallel
structures challenging UNMIK’s authority - it would need a stronger sharing
of administrative responsibilities.

bb. Joint Interim Administrative Structure (January 2000 — November 2001)

The second phase of the international administration of Kosovo sets off with
the official creation of the Joint Interim Administrative Structure (JIAS). The
outcome of an agreement between the leaders of the Kosovar Albanian
communities in December 1999, at the start of the new year the SRSG
promulgated Regulation No. 2000/1 to finally dissolve the parallel structures
challenging UNMIK’s authority and, most importantly, bolster its legitimacy
by integrating them:
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“Current Kosovo structures, be they executive, legislative or judicial (such as
the ‘Provisional Government of Kosovo’ and ‘Presidency of the Republic of
Kosovo’), shall be transformed and progressively integrated, to the extent
possible and in conformity with the present regulation, into the Joint Interim
Administrative Structure, which should be operational by 31 January 2000 by
which time these and all other Kosovo structures of an executive, legislative
or judicial nature shall cease to exist”14°,

If Kosovo Albanians did effectively integrate their shadow networks in the
official administration, Kosovo Serbs never formally acceded to the JIAS
agreement, dismissing it as a violation of Resolution 1244 and, accordingly,
their parallel structures persisted in the Northern Serb municipalities®*.

The JIAS provided a framework for sharing responsibilities between interna-
tional and local actors, within a structure of three main bodies at the political
level, the Kosovo Transitional Council, the Joint Interim Administrative
Council (IAC), and Administrative Departments; and Administrative Boards
and Municipal Councils at the local administration level. The KTC was in-
corporated in the new framework but in an enlarged format up to thirty-five
members “to better reflect the pluralistic composition of Kosovo”*®!, The
IAC became the new most exclusive and arguably highest political body
since, under the chairmanship of the SRSG, it comprised only eight mem-
bers: the four Deputy SRSGs of each pillar, three Albanian representatives,
including Thagi and Rugova, and one Serb representative. The role of the In-
terim Administrative Council was essentially twofold: to make recommenda-
tions on existing laws or new regulations, and to propose amendments or
guidelines regarding the applicable law'*2. The Administrative Departments
were mandated to perform the provisional administrative tasks to implement
the policy guidelines received by the IAC. Initially covering only five sec-
tors, they would soon reach the scope of twenty departments, each jointly led
by one Kosovar and one UNMIK Co-Head of Department, who were re-
quired, in principle, to make decisions altogether. However, in case of con-
flict, the respective superior Deputy SRSG was given the final authority®,
Finally, the local administration was instead performed by Municipal Ad-
ministrative Boards, headed by a UNMIK Municipal Administrator. The lat-
ter was mandated initially to appoint the board members, trying “to the ex-
tent possible” to include Kosovo members, as well as supervise the perfor-
mance of the institution. Municipal Assemblies were directly elected since
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October 2000, becoming responsible for their local affairs, including urban
planning and building, education, health, public services and environment®®*,
It is noteworthy that the establishment of the JIAS did not affect or replace
UNMIK, or its pillar structure. The two entities operated alongside each oth-
er: on the one hand, international officials continued to draft and enforce key
policies without Kosovar involvement, while no decision made by Kosovars
was deemed valid without the endorsement of an international counterpart or
supervisor. For instance, the Kosovar members of the IAC consistently com-
plained that “the real decisions were made behind their backs and without
them being consulted”*®. The JIAS truly created a formal framework of co-
sharing but, at the same time, institutionalized the disbalance in the factual
authority between the international and local actors. The new framework had
been designed by the formers, thus reflecting more external than domestic
prioritiest®®.

The JIAS was more an assist for UNMIK’s legitimacy than a concrete step
toward local democratic development. The IAC essentially represented, as
asserted by Pula, a “transplantation of the [K]TC but expanded”*®’ to include
the Heads of the pillars and provide a symbolic rotational co-chairmanship
for the Kosovar members. Furthermore, UNMIK made the most of its gradu-
al monopolisation of political power to attract further segments of society by
appointing them to positions of power, such as police officers, judges, prose-
cutors, teachers, or managers of public enterprises!®. Most importantly, alt-
hough the JIAS founding text provided a formal basis for central institutional
dynamics, it should not be misinterpreted as a Constitution. Neither the ini-
tial agreement nor the regulation conferred the territory of Kosovo a legal
subjectivity, nor did they affect the supreme rule of UNMIK, rather confirm-
ing the sole legislative and executive authority of the SRSG*,

cc. Provisional Institutions of Self-Government (January 2002-June 2008)

Although both the IAC and the KTC were still advisory organs with no real
powers, the JIAS demonstrated to be a suitable transitional solution until the
adoption of the Constitutional Framework for Provisional Self-Government
(PISG) in 2001. This quasi-constitutional document represented the funda-
mental step towards an effective gradual transfer of power from UNMIK to
provisional autonomous institutions: the Assembly, the President, and the
Government with a Prime Minister.
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The Kosovo Assembly would assume the legislative authority for Kosovo to
the extent of the areas of responsibilities progressively transferred by UN-
MIK. It had thus competence in governmental affairs spanning from eco-
nomic and financial policy to transport and judicial affairs to environment,
media, culture and agriculture'®. The SRSG continued to retain considerable
authority over certain issues, such as the budget and appointment of judges,
the Kosovo Protection Corps, monetary policy, customs, international rela-
tions, property administration and the coordination with KFOR?®!, Most im-
portantly, the Constitutional Framework provided the role of the Special
Representative to promulgate the laws adopted by the Assembly but without
specifying any obligation for the former: in other words, the SRSG could
(and in effect did) veto any law of the Assembly. In practice, it was under-
stood that this power should be used solely to block legislation that conflict-
ed with Resolution 1244 or international human rights obligations!2,

The election of the Assembly was fixed by secret ballot in a single, multi-
member electoral district and its 120 members were partitioned as follows:
100 seats distributed amongst all parties based on a proportional electoral
system, and the residual 20 seats were reserved for the additional representa-
tion of non-Albanian communities in Kosovo (ten to the Kosovo Serbs and
the rest distributed among the Roma, Ashkali, Egyptian, Bosniak, Turkish
and Gorani communities)'®®. The drafting of the Constitutional Framework,
it was indeed paid great attention to establishing protection mechanisms for
the rights and members of minorities, such as the minimum requirement of
two ministers coming from a non-majority community or the motion proce-
dure by which at least six members of the Assembly may denounce a certain
design of law in violation of vital interests of a community®*. Overall, the
PISG were subjected to the principles of respect and reconciliation of the
communities, by UNMIK’s objective to promote a multi-ethnic society:

“The Provisional Institutions of Self-Government shall be guided in their pol-
icy and practice by the need to promote coexistence and support reconciliation
between Communities and to create appropriate conditions enabling Commu-
nities to preserve, protect and develop their identities’*65,

The Assembly was also responsible for the election of a President of Kosovo
and the Government, led by a Prime Minister. The Presidency required a
two-thirds majority of the 120 members and represented a merely repre-
sentative role, compared by the SRSG Haekkerup to the functions of the
Danish queen®®. The Government exercised the executive authority, tasked
to “implement Assembly laws and other laws” within the scope of responsi-
bilities of the PISG, but had also faculty to “propose draft laws to the As-
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sembly at its initiative”%”. The new Kosovar institutions became effective
with the general elections on 17 November 2001, and resulting, after the first
formal coalition of government in early 2002, in the successful transfer of
large parts of the executive and legislative authority®,

The consolidation of the new PISG marked the beginning of a period of ten-
sion and confrontation between UNMIK and Kosovars'®®. The territory had
undeniably achieved a milestone in the process of democratisation, what
Tansey described as “a qualified political transitional”'’®. The international
civilian presence had succeeded in the goal of establishing a political system
sufficiently resembling that of modern democracies. Conventionally, such a
result would mark in the history of transitional administrations the cut-off
point between the period of international executive authority and the intro-
duction of appropriate self-government, such as it was, for instance, in the
sister mission in East Timor. In Kosovo, however, this was not the case.

The 2002 political change corresponded only to the slight reduction, but not
the demise, of the interference of the international community within the
core of the Kosovar political agenda. As we have already seen in the previ-
ous section, the Constitutional Framework essentially institutionalized a
qualified government and an assembly forum with executive and legislative
authorities limited and subordinated to the UNMIK’s prerogatives. This co-
habitation was the principle of confrontation and evident frustration from the
Kosovars. In 2003, the Kosovo Assembly started a process to draft and pro-
pose a set of amendments to the Constitutional Framework to rebalance the
powers of UNMIK in a threefold way: creating a legal basis for the transfer
of the SRSG’s competencies, endorsing domestic institutions with the neces-
sary tools to meet the international standards, and developing the resolution
of Kosovo’s final status’*.

However, all the forty-two proposed amendments were directly rejected by
UNMIK, without any negotiation, on the basis that the times were not ma-
ture yet. This case illustrates at best that even after the consolidation of the
PISC, whenever the newly democratically elected institutions were consid-
ered by UNMIK to overflow their competencies set out in the Constitutional
Framework (mainly for the case of reconciliation, human rights protection or
multi-ethnicity), the international administration did not mind using its pow-
ers to veto or override domestic initiatives. The repercussions of such con-
duct in the short-medium term would be the erosion of UNMIK’s legitimacy
to critical levels.
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The international administration sought to bolster political development
through the so-called “Standards before Status™ process. UNMIK’s strategy
essentially consisted of a conditionality policy according to which the dis-
cussion on Kosovo’s future status would first require the new PISG to meet
certain international standards. Already in April 2002, SRSG Michael Steiner
introduced eight benchmarks that the Kosovar institutions should meet be-
fore launching a discussion on the status: 1) the existence of effective, repre-
sentative and functioning institutions; 2) the enforcement of the rule of law
(police and judiciary); 3) freedom of movement for all; 4) the respect for the
right of all Kosovars to remain and return; 5) the development of a sound ba-
sis for a market economy; 6) clarity on property rights; 7) the normalization
of the dialogue with Belgrade; 8) the reduction of the Kosovo Protection
Corps in line with its mandate!2.

These benchmarks would become the centre of the official process “Stand-
ards before Status” launched in December 2003, with the programmatic tar-
get of “a Kosovo where all regardless of ethnic background, race or religion
— are free to live, work, and travel without fear, hostility, or danger and
where there is tolerance, justice and peace for everyone”. The initial
benchmarks were further developed to include thirty-two sub-goals and op-
erationalized in the Kosovo Standards Implementation Plan (KSIP), released
in March 2004. It is noteworthy that the KSIP stated that progress towards
the standards would be “the basis for any review in mid-2005 to begin con-
sideration of Kosovo’s final status",

According to Steiner’s words addressed to the Security Council, the bench-
marks represented “an exit strategy which is, in reality, an ‘entry strategy’
into the European integration process™'’. In practice, the “Standards before
Status” consisted more of UNMIK’s strategy to use its discretion and delay
the start of the process for the final status of Kosovo by linking it to the ful-
filment of these standards'’®. This top-down conditionality process imposed
by the international community produced a double effect. On the one hand,
there was an apparent institutional positive response by the PISG, starting to
take the standards more seriously because of the explicit reference in UN-
MIK’s project to a date for the start of the political process around mid-2005
to begin the determination of Kosovo’s final status'’’. Nonetheless, the Al-
banian population, who had already grown resentment towards the interna-
tional administration, perceived this manoeuvre as a hindrance to the way to
independence. This frustration came to a head on 17 March 2004, when the
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territory of Kosovo was shattered by “an organised, widespread and targeted
campaign”’® at the hands of Albanian extremists, resulting in a total of 19
casualties, of whom 11 Albanians and 8 Serbs, and approximately 954 in-
jured. Furthermore, “approximately 730 houses belonging to minorities,
mostly Kosovo Serbs, were damaged or destroyed. In attacks on the cultural
and religious heritage of Kosovo, 36 Orthodox churches, monasteries and
other religious and cultural sites were damaged or destroyed”!”®. These
large-scale riots broke out after the reports accusing Serbs of being responsi-
ble for the drowning of three Albanian children and occurred principally in
the ethnically divided Mitrovicé/Kosovska Mitrovica region of northern Ko-
sovo. However, we should refrain from considering it an exclusive expres-
sion of inter-ethnic violence. As described by the direct testimony of King
and Mason:

“As the riots progressed, Albanian mobs turned their collective fury on their
international overlords, throwing rocks at UN buildings, burning UN flags and
destroying more than 100 of the administration’s ubiquitous white Toyota
4Runner 4x4s”180,

The March 2004 riots represented a wake-up call for the international com-
munity. The most immediate consideration was twofold, about the failure of
international security and the deficiencies in the local security sector. Over-
all, the UN needed to reckon with the sorry state of affairs of the Mission
and the stagnation of the political process for Kosovo’s final status. Re-
calling the words of the SRSG Sgren Jessen-Petersen:

“We have now turned the crisis of March into an opportunity to move towards
the resolution of the Kosovo issue. And we have done it without rewarding
violence. [...] Progress will depend on the implementation of those priorities
among the Standards that are linked to a multi-ethnic Kosovo. In other words,
only by showing progress in the areas where Kosovo failed last March, a posi-
tive review of Standard implementation can be made, possibly next summer.
And only in case of a positive assessment will there be a chance of moving
forward in the process leading to status discussions”8?,

King and Mason’s conclusion is less deceptive: “Violence had once again
advanced independence agenda as nothing else in the previous five years
had”®2, After one year, in mid-2005, Secretary-General Kofi Annan dis-
patched the Norwegian Ambassador Kai Eide to conduct a “comprehensive
review of the policies and practices of all actors in Kosovo”, by a second re-
port on the “comprehensive review of the situation in Kosovo™!®, Eide’s
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conclusions were critical but blunt: “While standards implementation in Ko-
sovo has been uneven, the time had come to move on to the next phase of the
political process™8, The report negatively identified the Standards before
Status strategy as the source of “a period of political stagnation and wide-
spread frustration”, proposing an ambitious restructuring of UNMIK while
transferring extended authority to the institutions of Kosovo. It did not how-
ever envision a complete withdrawal of the international oversight or author-
ity. In October 2005, the Secretary-General accepted Eide’s recommenda-
tions and decided the beginning of the political process for the determination
of the final status, appointing the Finnish diplomat, Marti Ahtisaari, as UN
Special Envoy in charge of the negotiation process. After a full year of nego-
tiations and shuttle diplomacy between Belgrade and Prishtiné/Pristina,
Ahtisaari had to helplessly acknowledge that “the negotiations’ potential to
produce any mutually agreeable outcome on Kosovo’s status is exhaust-
ed”*®, Although his proposal for Kosovo’s “independence supervised by the
international community”*8 eventually sunk in the Security Council due to
Russia’s veto, the Kosovo Assembly unilaterally proceeded to declare the
birth of the independent Republic of Kosovo on 17 February 2008. Accord-
ingly, a new Constitution came into effect by June 2008, based on the Febru-
ary 2007 Ahtisaari settlement proposal.

4.25 Police and Justice

The destruction and institutional vacuum left in Kosovo after the end of the
war fatally wrecked the security situation on the ground. Private violence
and reverse killings infested the territory, worsening the living conditions for
many people who survived or returned. The enforcement of public order is
the first concrete step necessary in post-conflict peacebuilding as it allows
people to gradually return to their daily civil lives.

The strategic priority of the UN administration to re-establish law and order
in Kosovo was to rapidly set up an efficient judiciary system as well as an
efficient police corps to enforce the former’s decisions. UNMIK had to cope
with a disturbing absence of infrastructures and also qualified personnel but
eventually managed to employ innovative and mostly incisive solutions.
Hereafter we shall therefore examine UNMIK’s performance in dealing with
the reconstruction of a local judiciary system and law enforcement agency
by the internationally recognized human rights standards and the specific
need for reconciling ethnic communities and protecting minorities.
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It is noteworthy that especially in this field, more than anywhere else, the in-
ternational administration came to face hurdles and controversies in its oper-
ations related to the specific background of Kosovo. These are what for this
thesis we may define as ‘external or contextual factors’, that is, a specific
and inevitable hindrance to the achievement of one goal that is by no means
related to the decisions or actions of the international mission but derive
from the unique socio-political, cultural and historical context and environ-
ment of the territory and the local people. In the case at issue of Kosovo, the
socialist legacy considerably affected the implementation of UNMIK’s re-
sponsibilities in the judicial, police (and economic) reconstruction.

a. Judiciary System

Protecting and promoting human rights was the underlying precept of the
UN administration in Kosovo. Concurrently with its work in building institu-
tions for democratic self-government, UNMIK had to succeed in creating a
multi-ethnic, independent and impartial judiciary system. concept of the rule
of law, for how wide and unclear, is one of the most fundamental pillars of
the modern demaocratic political system, as it refers to:

“a principle of governance in which all persons, institutions and entities, pub-
lic and private, including the State itself, are accountable to laws that are pub-
licly promulgated, equally enforced and independently adjudicated, and which
are consistent with international human rights norms and standards. It re-
quires, as well, measures to ensure adherence to the principles of supremacy
of law, equality before the law, accountability to the law, fairness in the appli-
cation of the law, separation of powers, participation in decision-making, legal
certainty, avoidance of arbitrariness and procedural and legal transparency”8’.

The latter is strictly interconnected with the restoration of security and solid-
ification of peace, as a guarantee of prevention of further violation of rights
and oppression. However, the reform of the judiciary is as crucial as the del-
icate passage in post-conflict reconstruction to ensure the respect of the rule
of law. The judicial and legal systems of a country are closely related to local
culture and tradition, they are part of the territory’s cultural heritage. Accord-
ingly, international officials must be incredibly careful not to operate a mere
transplantation of foreign legal systems, risking endangering the sustainabil-
ity of the peace process due to its principle.

aa. The socialist judicial legacy in Kosovo

Similar to the developments in other European countries under a Soviet re-
gime, the judiciary branch of Kosovo had been transformed into an im-
portant instrument of propaganda, promoting the communist ideology and
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the role of a sole political party as a guiding principle!®. Furthermore, after
the abolition of the constitutional prerogatives and the centralization of pow-
er of Milosevic’s regime, the judicial system in the province had been purged
by non-Serbian officials. Over the 1990s-decade, Albanian prosecutors and
judges were expelled and excluded from judicial institutions, allowing them
only to serve as defence attorneys within a system heavily influenced by po-
litical forces and dependent on existing power structures*®®.

The departure of FYR/Serbian officials left Kosovo with a substantial judi-
cial vacuum. The courts were transferred by Belgrade in Serbia proper to
handle their cases “in exile”, and the vast majority of Serbian judges and
lawyers left the province in June and July 1999, taking or destroying all the
legal materials, court equipment, registers and records'®®. The situation that
the first UN officials had to face upon their arrival in Kosovo was daunting:

“In Kosovo, virtually all public buildings, including the courts, had to be
cleared of mines and booby traps before they could be reclaimed for public
purposes. In the course of the conflict, files had been dislocated, official forms
and stationery had been destroyed, and valuable office equipment had been
appropriated by the withdrawing security apparatus. The situation was so
grave that the first UN-appointed judges and prosecutors had to bring their
dated typewriters to the initial hearings to be able to draft decisions and court
records”*9L,

UNMIK did not recognise the Yugoslav/Serbian courts, thus proceeding to
build the judiciary branch virtually from scratch. This was particularly chal-
lenging given the limited pool of human resources, many of whom lacked
professional expertise and experience due to their decade-long ‘banishment
from the robe’ as well as the absence of any prior appropriate application of
human rights law and rule of law principles in the region?®,

bb. Judicial structures

In light of the physical, material and personnel vacuum in Kosovo, UNMIK
established an Emergency Judicial System upon two weeks of its deploy-
ment. As we have already seen, the legal basis of the judicial authority vest-
ed in UNMIK, and particularly in the figure of the SRSG, was both in the
extensive interpretation of the mandate in the Secretary-General Report
1999/779 and the later Regulation No. 1999/1 (with retroactive effect)!®. It
was essential for the UN to act rapidly, yet still transparent and professional,
to identify and select qualified candidates for the judicial offices, while al-
ways keeping in mind the overall criteria for ethnic representation. Similarly
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to the experience in East Timor, UNMIK resorted to judicial service com-
missions with a mixed composition of international and Kosovar senior ex-
perts as the primary mechanism for the selection of local judiciary person-
nel*, Interim SRSG Vieira de Mello exercised its far-reaching authority to
issue on 28 June 1999 three Emergency Decrees to create the Joint Advisory
Council on Provisional Judicial Appointments (JAC), composed of three in-
ternationals and four Kosovo members (two Albanians, one Serb, one Bosnhi-
ak), and tasked to provide recommendations on the provisional appointment
of judges and prosecutors for an initial temporary tenure of three months!®.
The SRSG appointed the first nine judges and prosecutors on 2 July 1999,
serving as mobile units with jurisdiction throughout the territory of Kosovo.
The rationale for such a rapid deployment of local personnel was the urgent
necessity for a review mechanism and pre-trial hearings of people detained
by KFOR and UNMIK on criminal offences!®. The international administra-
tion was incapable of deploying immediately a sufficient number of foreign
lawyers, adequately acquainted with the Kosovar legal traditions and system,
but interestingly it also feared that excessive resort to international judicial
personnel may be perceived as a form of neo-colonialism®®’. Between July
and September 1999, the SRSG was able to appoint another 55 Kosovar
judges and public prosecutors based on the recommendation from the JAC;
however, the ethnic diversity goal was not possible to attain due to the prem-
ature resignation of all Kosovo Serb judges and prosecutors either for intim-
idations by threats and violence or as part of the general Serbian reluctancy
to collaborate!®®,

On 7 September 1999, the UN administration issued two fundamental Regu-
lations setting up a regular court system in Kosovo. The first, Regulation No.
1999/6 on Recommendation for the Structure and Registration of the Judici-
ary and Prosecution Service!® established the Technical Advisory Commis-
sion on Judiciary and Prosecution Service (hereafter Technical Commission),
composed of ten local and five international members, chosen for their integ-
rity, skills and experience to advise the SRSG on the structure and admin-
istration of the judiciary and the prosecution service in Kosovo. The second,
Regulation No. 1999/7 on Appointment and Removal from Office of Judges
and Prosecution®®, dissolved the JAC and replaced it with the new Advisory
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Judicial Commission (AJC), composed of three international experts and
eight Kosovar lawyers, and empowered not only to recommend candidates
for judicial and prosecutorial offices permanently but also to recommend
disciplinary measures, including also the removal of judges and prosecutors
and the investigation alleged cases of misconduct?®. Finally, after the adop-
tion of the Constitutional Framework, the AJC was succeeded by the Koso-
vo Judicial and Prosecutorial Council (KJPC). The latter, under Regulation
No. 2001/8, inherited most of the characteristics of the previous Commis-
sion, first among all, its advisory nature with no real power, while the ulti-
mate authority remained in the hands of the SRSG?%,

The Kosovo judicial system was structured in four tiers with the creation of
the Department of Justice. Under Regulation No. 2000/15% and under the
new Pillar I in charge of Police and Justice, the Department was established
as an administrative body responsible for the administration of justice and of
the correctional system. At the lowest level, 19 Minor Offences Courts were
responsible for adjudicating criminal cases punishable either by a fine or up
to two months imprisonment. In addition, 17 Municipal Courts were compe-
tent to rule sentences up to five years imprisonment and served also as judg-
es of first instance for civil matters. The appeals to the decisions of the Mu-
nicipal Courts were heard by the respective District Court. These were five,
covering all the territory of Kosovo, and competent also over cases envision-
ing more than five years imprisonment, major property disputes, and copy-
right and patent disputes. Finally, the apex tier consisted of the Supreme
Court, an ad hoc Court of Final Appeal for criminal proceedings and deten-
tion terms?®. In essence, the judiciary under international administration was
essentially structured along the lines of the Kosovo system under the previ-
ous Yugoslav/Serbian regime.

At the start of 2000, the international administration could not but ascertain
that the justice system in Kosovo had still significant problems. First of all,
the lack of sufficiently qualified, experienced and trained jurists — an aspect
that was central to the capacity-building mission of the OSCE. The most
alarming question resided in the fact that the juridical community in the ter-
ritory was almost mono-ethnically Albanian, discrediting the appearance of
impartiality and, in most serious cases, giving place to effective cases of fa-
vouritism for their fellow Albanians and discrimination towards the Serbs:

“Instances of bias against Serbs and other minorities among the Albanian ju-
diciary surfaced early during the Emergency Judicial System and have contin-
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ued ever since. Albanians arrested on serious charges, often caught red-handed
by KFOR or UNMIK police, frequently were released immediately or were
not indicted and subsequently released. Meanwhile, Serbs, Roma, and other
minorities arrested on even minor charges with flimsy evidence were almost
always detained, and some stayed in detention even though they were not in-
dicted”?0%s,

A partial remedy against this ethnic-biased dynamic of the Kosovo judicial
system was found in the use of international lawyers. In a unilateral ma-
noeuvre virtually not discussed with the local counterparts, UNMIK adopted
Regulation No. 2000/6 on the Appointment And Removal From Office Of In-
ternational Judges And International Prosecutors?®, stipulating the right for
the SRSG to appoint and remove international judges and international pros-
ecutors with authorities and responsibilities to work within the existing do-
mestic judiciary institutions together with the Kosovar personnel. Initially
applying only within the jurisdiction of the Mitrovicé/Kosovska Mitrovica
District Court, the measure was soon extended throughout Kosovo, including
the Supreme Court, under Regulation No. 2000/34 Amending UNMIK Regu-
lation No. 2000/6 On The Appointment And Removal From Office Of Inter-
national Judges And International Prosecutors?®’.

This event is significant because the UN administration in Kosovo set the
precedent of institutionalising a hybrid (or mixed) court system, i.e., wherein
courts had a mixed composition of international and Kosovar jurists. Interna-
tional judges or prosecutors had never been appointed to serve within a judi-
cial system along with domestic officials; rather, practice hitherto had re-
garded fully international courts composed of international lawyers with re-
stricted competence over serious violations of international law and humani-
tarian law, such as in Nuremberg, Tokyo, Yugoslavia and Rwanda?,
UNMIK inserted international judges and prosecutors in the already existing
domestic system as a double solution to the inherent shortcomings of a pure-
ly international approach, which is the lack of legitimacy, and a purely local
approach, for pragmatic and immediate security needs — although it has been
observed that the international participation should have been immediate and
bold, rather than incremental®®. The UN authorities were soon compelled to
make further revisions because of the criticisms from the OSCE and NGOs
that the current mixed system was not yet adequate to assure sufficient im-
partiality?®. The cause was specifically identified in the limited number of
the international judges and their restricted scope of powers, resulting in
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their outvoting in such cases entailing a panel of three judges with only one
international?*!. Responding to these concerns, UNMIK promulgated Regu-
lation No. 2000/64 on Assignment of International Judges/Prosecutors
and/or Change of Venue, empowering the SRSG to appoint a special panel
composed of only three judges with a major international composition, so-
called “Reg. 64 panel”, as well as the authority to assign international prose-
cutors or a change of venue, if deemed necessary to ensure the independence
and impartiality of the judiciary®'2.

However, domestic actors still succeeded in circumventing Regulation No.
2000/64 as the “64 Panel” had to be assigned before the start of the trial, thus
enabling a Kosovar prosecutor either to file an indictment with lack of notice
or to abandon a case prematurely. One of the best examples of this practice
was the 2001 Afrim Zeqiri case, illustrating the controversial necessity for
the SRSG to repeatedly issue executive orders for the continuation of Mr.
Zeqiri’s detention, accused of the murder of three Serbs, to remedy his initial
release®’®. As noted by Hartmann, not coincidentally, within a month of the
decision by the all-Kosovar judge panel of the Supreme Court in favour
Zeqiri’s release, UNMIK adopted Regulation No. 2001/2 Amending UNMIK
Regulation No. 2000/6, as Amended, on the Appointment and Removal from
Office of International Judges and International Prosecutors, strengthening
the powers of the international prosecutors by allowing them to resume cases
abandoned by Kosovar prosecutors and requiring any Kosovar prosecutor to
notify within 14 days the intention to abandon the case?*.

Despite all its extensive efforts, the UN administration failed to rebuild a
multi-ethnic, impartial, and independent justice sector in Kosovo based on
respect for human rights principles, due process and fair trial. These very
same principles were the core of the establishment of UNMIK from Resolu-
tion 1244 to the first Regulation No. 1999/1. On top of that, the UNMIK
administration raised quite a bit of controversy for its direct performance and
its interference in the judiciary work, patently contravening the principle of
independence of the judge, for one, in respect of appointment, management
and budget®®®,

cc. Quasi-judicial structures

An underestimated but demanding question emerged in the post-conflict ad-
ministration in Kosovo regarded housing and property rights. The latter is
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protected according to Protocol | of the European Convention on Human
Rights:
“every natural or legal person is entitled to the peaceful enjoyment of his pos-
sessions, No one shall be deprived of his possessions except in the public in-

terest and subject to the conditions provided for by law and by the general
principles of international law”?6,

The property right is one of the substantial preconditions for the return of
refugees and displaced families. In Kosovo, the war had provoked chaos and
devastation throughout the province, destroying many habitations and busi-
nesses, and favouring their occupation by the remaining population, in a con-
text of absence of law and order?*’. In addition, the situation was complicat-
ed by the lack of an adequate legal framework, deriving from the socialist
past and inheriting an unclear distinction between two types of property, i.e.,
social state ownership, and citizens’ and private possession?8, By the testi-
mony of King and Mason:

“UNMIK was unable to unravel the situation by referring to old property rec-
ords, many of which had been stolen or destroyed by the Serb militia in 1999;
and it was unwilling to impose a solution, worried that any formula would be
unfair and leave them open to legal claims from those who lost out”?%9,

The restoration of property rights required the provision of remedies to those
individuals whose properties had been unlawfully seized, as well as to those
who had lost their properties because of the discriminatory policies that led
to the conflict. This included the return of apartments, houses, and possibly
other assets to their displaced pre-war owners, allowing them to exercise
their right to “unimpeded return [...] to their homes™??° envisioned by Reso-
lution 1244. Initially, the Secretary-General specifically tasked the UN Cen-
tre for Human Settlement (HABITAT) to provide technical and legal support
for the issue of property rights in Kosovo as an interim measure until the
start-up of a local mechanism?, This was realized in November 1999, when
UNMIK established two semi-autonomous institutions as the first emergen-
cy response to an “impending property crisis”??2,

The first was the Housing and Property Directorate (HPD), an administrative
mechanism composed of two main elements, the Executive Director and the
Department of Coordination, and it was entitled to receive and process prop-
erty claims and provide general direction on the matter; the other, the Hous-
ing and Property Claims Commission (HPCC), was an independent quasi-
judicial body responsible for the adjudication of the claims and property
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right disputed received by the HPD?%, The interplay unfolded as follows:
HABITAT worked as an implementing agency while UNMIK provided poli-
cy orientation and supervision to the operations of HPD and HPCC?*“, The
Rules of Procedure passed by Regulation No. 2000/60°% enabled the two
semi-autonomous bodies to deal with matters regarding residential property
rights and categorized into three groups: category A “Discrimination”, made
of claims by individuals whose property right had been revoked following 23
March 1989 based on discriminatory laws; category B “Informal Transac-
tions” encompassed claims by individuals who entered into informal but
willing transactions subsequent 23 March 1989; and category C “Displace-
ment”, comprising claims by displaced persons and refugees who had lost
their properties owned before 24 March 1999 and not voluntarily??,

The procedure for property restoration comprised several stages via HPD,
from claim registration, notification, verification, rejection, mediation and
eventual referral to the Commission. The latter was composed of a tripartite
panel (two internationals and one Kosovo Albanian former judge). Since
2002, the HPD/HPCC employed a so-called “mass-claims” approach radical-
ly improving the efficiency of the process, through the collection of several
cases at once according to similar facts, the determination based on a repre-
sentative sampling of cases and subsequently applying the cover decision to
the rest of the cases in the group?’. It was necessary to extend twice the
deadline for the submission of claims; on the final date of 1 July 2003, a to-
tal of 29,061 claims had been received by HPD and, among these, the vast
majority of claims received corresponded to the third category (displace-
ment). Although most residential property claims were adjudicated, only a
limited part of the decision was effectively implemented, resulting in a vast
number of agricultural and commercial properties being illegally occu-
pied??,

The property restoration process in Kosovo posed a series of legal issues.
HPCC failed to ensure a fair trial and to address effectively the issues in-
volving individuals’ rights to property guaranteed under Article 1 of Protocol
| to the ECHR?%®, The proceeding before the Commission was essentially
administrative, carried out through written submissions as oral hearings were
excluded, thereby contravening Article 6 of the European Convention on
Human Rights, according to which “in the determination of his civil rights
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and obligations or of any criminal charge against him, everyone is entitled to
a fair and public hearing?*°. Furthermore, the procedure lacked considerable
transparency due to the absence of a public pronouncement which the juris-
prudence of the European Court on Human Rights has substantially demon-
strated as an important principle to guarantee a fair trial:

“[the public character of the proceedings] protects litigants against the admin-
istration of justice in secret with no public scrutiny; it is also one of the means
whereby confidence in the courts, superior and inferior, can be maintained. By
rendering the administration of justice visible, publicity contributes to the
achievement of the aim of Article 6 (1), namely a fair trial, the guarantee of
which is one of the fundamental principles of any democratic society, within
the meaning of the Convention™?3.,

Finally, there was no opportunity for judicial review of the decisions made
by the HPCC under Regulation No. 2000/60, effectively denying affected
individuals the right to access a court. The remedy to the matter was provid-
ed by two innovations introduced in 2006. The first was for both HPD and
HPCC to be replaced by the Kosovo Property Agency (KPA), which retained
their same mandates and was composed of three bodies: the Executive Sec-
retariat, the Kosovo Property Claims Commission (KPCC), and the Supervi-
sory Board?*?, Subsequently, UNMIK adopted Regulation No. 2006/50 on
the Resolution of Claims Relating to Private Immovable Property, Including
Agricultural and Commercial Property by which, on the one hand, the Prop-
erty Claims Commissions was entitled to make decisions amounting to title
determination of either ownership or property use rights which could be reg-
istered by the successful claimant; and on the other, it was established the
possibility of judicial review of the KTA’s decisions by appealing exclusive-
ly to the Supreme Court?,

dd. Transitional Justice

Transitional justice refers to “a variety of judicial and non-judicial means of
accountability and responding to past crimes”?%, Conflict and justice have a
bidirectional relationship as injustice may breed conflict, and conflicts may
give rise to injustices as well:
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“Justice mechanisms may be used during a transition from war to peace to ad-
dress issues related to the large numbers of offenders and victims that may
threaten long-term peace and stability. This is particularly important in post-
conflict countries where perpetrators who have participated in human rights
violations may remain in a community with impunity due to insufficient ca-
pacity of judicial or security institutions”?%,

Justice is integral to the resolution of a conflict (and confrontation), but it is
extremely difficult to obtain. The reason is that justice is subjective and emo-
tional and, to be effective, has to be perceived and accepted by the people.
This is why justice can never be absolute because of the “tension between
prioritising an end to violent conflict [...] versus prioritising justice and the
rule of law”?*®, Transitional justice can take place usually in the form of
criminal accountability, truth commissions, reparations, reform of the securi-
ty and judicial sectors, demobilisation-integration of ex-combatants, and in-
digenous or community-based?’.

As regards the case of Kosovo, it is possible to identify two main forms of
transitional justice. First, ad hoc judicial mechanisms offer an adequate solu-
tion to the deficiencies of post-conflict contexts or regime transitions, where-
in national courts may usually be weak, lacking in resources, or heavily po-
liticised. Within the UN universe, international criminal tribunals with lim-
ited authority are a practice that emerged during the 1990s as an initiative of
the Security Council for the atrocities and crimes committed in former Yugo-
slavia and Rwanda?®, and later similarly applied also in Sierra Leone?®.

The International Criminal Tribunal for the former Yugoslavia (ICTY) was
established in 1993, that is, before the war in Kosovo. The Security Council
adopted Resolution 827/1993 in light of the massacres and genocides already
occurring at the initial stages of the collapse of the Yugoslav Federation.
Consequently, the ICTY had jurisdiction over the serious violations of inter-
national humanitarian law committed in the territory of the former Yugosla-
via since 1 January 199124,

The Tribunal had the authority to prosecute and try individuals on four cate-
gories of offences: grave breaches of the 1949 Geneva Conventions; viola-
tions of the laws or customs of war; genocide; and crimes against humanity.
At the termination of its functions in 2017, the ICTY prosecuted 13 individ-
uals regarding the conflict in Kosovo: seven Serbs and six Kosovar Albani-
ans. Slobodan MiloSevi¢ and six of his senior officials were charged with
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grave crimes: eventually, five were convicted and one acquitted — Milosevié¢
died during his trial before the court could issue a verdict. For the Kosovar
Albanians, the result was two convicted and four acquitted®*!. One may ar-
gue that the limitation in the justice that the ICTY could provide was that in-
ternational humanitarian law applied exclusively to the context of armed
conflicts and not to crimes in peacetime.

A more recent and incumbent instrument of criminal accountability is the
Kosovo Specialist Chambers and Specialist Prosecutor’s Office (KSC &
SP0)?2, formally established in 2016 in The Hague. Differently from the
ICTY and despite being composed of international judges, this court is not
an international tribunal as it was constituted through constitutional amend-
ment of the Kosovar legislation?*®. However, it still is separate and inde-
pendent from other Kosovar institutions. The KSC & SPO was created after
the surprising testimonies of former ICTY prosecutors?* on the serious vio-
lence committed by the UCK/KLA (during and after the conflict) and later
acknowledged by the 2011 report to the Parliamentary Assembly of the
Council of Europe®®. As a result, the court has jurisdiction over crimes
commenced or committed in Kosovo between 1 January 1998 and 31 De-
cember 2000, in particular crimes against humanity, war crimes and other
crimes under Kosovo Law?¥, To date, a total of ten senior UCK/KLA offic-
ers have been indicted in the KSC of which two are already serving sentenc-
es. One of the currently pending trials also involves the former President of
the Republic of Kosovo, Hashim Thagi (2016-2020), charged with crimes
against humanity and war crimes®*'.

A second relevant form of transitional justice is the Truth and Reconciliation
Commission (TRC). These are official, temporary, but non-judicial bodies
established to investigate patterns of human rights abuses or violations of in-
ternational humanitarian law over a period that concludes with a final report
and recommendations?*®. Whereas trials and retributive justice have a focus
on the perpetrators, truth commissions are instruments of restorative justice,
that is, focused on the victims, their pains, and abuses?®. It is possible to find
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various cases of successful implementation of truth commissions around the
world, but to date, Kosovo is not one of them.

A first attempt was the Yugoslav Commission for Truth and Reconciliation,
created in 2001 at the behest of Vojislav Kostunica, successor of MiloSevic¢
at the Presidency of Serbia and Montenegro (or Federal Republic of Yugo-
slavia, heir of the former Socialist Yugoslavia). It was assigned a four-year
mandate to research the social, inter-communal and political conflicts that
occurred from 1980 to 2000 and investigate war crimes committed in Slove-
nia, Croatia, Bosnia, and Kosovo®°. However, the commission dishanded
after only 12 months of operativity because of a lack of agreement on essen-
tial aspects of the mandate, a lack of political will, funding, and civil society
support. The most recent initiative for a new instrument of restorative justice
arrived in 2017 from the former President of the Republic of Kosovo,
Hashim Thagi, for the creation of the Kosovo Truth and Reconciliation
Commission®!, However, since the resignation of Thagi in 2020 to face war
crimes charges, the initiative has faltered®?2. In essence, it is correct to say
that the chapter on justice, ‘truth’ and reconciliation in Kosovo is still open.

b. CIVPOL and Security Sector Reform

The restoration of public order is an indispensable prerequisite for the outset
and success of any post-conflict reconstruction. Complementary to the re-
establishment of an independent and impartial judiciary branch, a Security
Sector Reform (SSR) must ensure effective law enforcement. SSR is a broad
concept involving the rebuilding of local security infrastructures based on
the principles of good governance, human rights respect, democratic control,
citizen participation, transparency and public expenditure accountability?®,
The significance of SSR is evidenced by the ample literature developed only
in the last decades about the various security factors affecting peace and state
building®®*. Particularly, it is noteworthy the study demonstrates a substantial
correlation between SSR and transitional justice?® and democratic transi-
tion?®,

Security Council Resolution 1244 explicitly mandated UNMIK the respon-
sibility of “maintaining civil law and order, including establishing local po-
lice forces and meanwhile through the deployment of international police
personnel to serve in Kosovo”?’, Similarly, for the civilian administration,
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the international administration had to provide direct law enforcement pend-
ing the effective setting up of a local police institution. Demands for interna-
tional policing (or CIVPOL) have progressively increased throughout the
Cold War, gaining momentum, especially throughout the post-Cold War
years of peacebuilding as determining instruments for the support of law and
order in difficult contexts®%®,

The experience from the 1990s led the Brahimi Report to the realization that
the need “for civilian police operations dealing with intra-State conflict is
likely to remain high on any list of requirements for helping a war-torn soci-
ety restore conditions for social, economic and political stability”?*, In addi-
tion, the Panel acknowledged the close connection existing between
CIVPOL and SSR, calling for a doctrinal shift in the use of civilian police in
UN peace operation to “focus primarily on the reform and restricting of local
police forces”, that is going beyond to the traditional “SMART” approach
(Support, Monitoring, Administering, Reporting and Training)?®°. In sum, an
effective SSR is often considered “a litmus test” for the progress of the entire
post-conflict reconstruction??,

In the aftermath of the Kosovo war, the situation on the ground was devastat-
ing. The power vacuum after the withdrawal of the Yugoslav/Serbian forces
had caused a deterioration of public security and the widespread of arms
possessions, looting, arson and revenge killings by Kosovo Albanians?®?,
Such virulent ethnic violence resulted in the killing of at least 271 Serbs and
the missing of an additional 650, plus more than two hundred thousand Ko-
sovo Serbs and Roma fleeing outside Kosovo?3, Neither KFOR nor UNMIK
were capable of re-establishing law and order immediately, and the failure to
protect the Serbs and other ethnic minorities had serious implications for fu-
ture efforts for trust and cooperation.

The international military presence was the first to step foot on the territory
and assumed temporary policy responsibility pending the arrival of the civil-
ian component. However, the KFOR contingents were not prepared nor
trained to sustain autonomously the burden of public order, but they could
not rely on the UN CIVPOL for the first few months®®*. It has been generally
recognized that the slow deployment of the international civilian police force
critically impaired the situation of public security and order on the territo-
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ry?%5. The lagged unfolding had to do with many factors. First of all, while
NATO had already started amassing troops in the bordering countries before
the air bombing, the UN did not and could not plan the framework for a po-
lice mission until the adoption of Resolution 1244, for the same reason we
have seen when considering the civilian administration component®®®,

In addition, the UN does not enjoy any standing contingents pre-arranged by
its member states, thereby needing the completion of a time-consuming re-
cruitment process: for instance, the envisaged target of 4,700 officers, which
was considered insufficient since the start, was only approached after three
years of the start of the international administration, with 4,468 personnel in
September 2002%7, Meanwhile, UNMIK’s police force expanded, and its
role evolved from advising KFOR to ensure public safety to directly police
duties and responsibilities for the maintenance of law and order, such as
crime investigation, criminal intelligence, border immigration control, but
still holding joint patrolling with KFOR?%, Two significant accomplishments
by the CIVPOL were the security services during the 2000 Municipal elec-
tions and 2001 general elections, managed by the OSCE but increasing the
international community’s confidence and support for UNMIK?°,

The UN and the OSCE cooperation also ensured the creation of the Kosovo
Police Service (KPS). The UN covered the appointment, deployment and
field training of the officers while the OSCE was responsible for the cadet’s
training in the Police Academy?”. The major challenge here was that UN-
MIK had to create a local police corps in a context wherein there had never
been one. Law enforcement in Kosovo had always been carried out by Yugo-
slav/Serbian officers, also during the period in which it was an Autonomous
Province?™. In addition, the new police corps was required to be “representa-
tive of the different ethnic communities of the municipalities in which it
serves”?’2,

The recruitment of KPS candidates was conducted by UNMIK’s special
team. The selection process was based on four sets of criteria, such as mini-
mum requirements, preferred skills, comprehensive (written and oral) exam-
ination, and psychological and physical fitness standards. It also conducted
background checks about the period of the war as well as taking into consid-
eration gender and ethnic representation®”. In September 1999, UNMIK
admitted the first group of 200 staff out of a court of nearly 20,000 candi-
dates?™. Along with selection and recruitment, a relevant factor was also the
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training activities envisaged for the capacity-building of the new organisa-
tion. KPS received since the start, thanks to the OSCE program headed by
Steve Bennet, a qualified training comparable to most European country’s
police forces?”. However, the real novelty regarding SSR in Kosovo was the
system of “on-the-job training” for local police, hitherto unprecedented in
the history of UN peace operations?®, KPS candidates participated in two
months of field training during which the UN police evaluated their weekly
performance. CIVPOL carried out a fundamental work of monitoring and
documentation of KPS’s activities: on the one hand, cadets who did not live
up to the expected standards were sent back to the police academy for im-
provement, while those staff members who seriously misconducted or vio-
lated human rights, were immediately dismissed?"’.

UNMIK’s transfer of authority to the newly formed KPS was envisaged in
four main stages. Since 2001, Kosovars progressively acquired experience
and competencies, including beat patrols, traffic services, and joint scouting
with CIVPOL, until receiving full control of all the 32 police stations in Ko-
sovo®’®, The next steps regarded the strategic transition at the UNMIK and
KPS headquarters in Prishtiné/Pristina, where Kosovars progressively as-
sumed mid-level management up to senior positions?”®. Overall, UNMIK’s
transfer of authority to local police proved to be a consistent process, com-
pleted in January 2006%°, Under the Constitutional Framework, the KPS
remained under the authority of the SRSG and the supervision of UNMIK
police?®!. Unquestionably, the March 2004 Riots were a significant setback
and disappointment in the transfer process. Neither the international nor the
Kosovar security forces were capable nor prepared to prevent what was
called a “failure to protect”?®? both ethnic minorities’ individuals, habitations
and cultural heritage sites; in the clashes, 65 CIVPOL officers, 58 KPS of-
ficers and 61 KFOR personnel were injured:,

Nonetheless, UNMIK’s SSR in Kosovo is considered a solid success. From a
project assessment perspective, the international administration succeeded in
establishing a multi-ethnic local police force; in fact, the KPS was the sec-
ond institution better representing ethnic diversity in Kosovo?*. From a con-
fidence point of view, OSCE surveys conducted during the international ad-
ministration showed that for the Kosovar population, the KPS was the sec-
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ond most trusted institution in the country. The ultimate evidence of the suc-
cess of this process may be found in the contrast between the voluntary par-
ticipation of the Serb communities in the KPS, indicating that its jurisdiction
was generally accepted by the ethnic groups, compared to the rejection of the
other provisional executive, legislative and judiciary institutions?®®. Accord-
ing to Gajic, the cause of such a striking contrast may be due to the dispro-
portional investment by the international community more in security ca-
pacity-building and institutions than in justice-building and oversight institu-
tions®, Nonetheless, the case of Kosovo remains an important benchmark in
SSR resulting in 2006, at the moment of the full transfer of authority to KPS,
in the creation of a functioning and multi-ethnic professional police service,
composed of 7,335 officers trained to the EU Standards?’.

4.2.6  Democratisation and Institution Building

UNMIK’s third Pillar on democratisation and institutional building was
charged to the Organisation for Security and Cooperation in Europe (OSCE).
The mandate assigned to the OSCE Mission in Kosovo (OMiK) consisted of
assisting the people of Kosovo in strengthening the capacity of local and
central institutions and civil society organisations, as well as promoting de-
mocracy, good governance and respect for human rights; including the or-
ganisation, conduct and supervisions of elections to establish the foundations
of a free, pluralist and multiethnic society?. Pillar 111 covered a series of ac-
tivities and objectives interloping with the other UNMIK components and
thus involving a frequent interplay of the OSCE with the rest of the interna-
tional organisations. In practice, OMiK concentrated its work in three main
interrelated areas: human resources capacity building; democratisation, gov-
ernance and elections; and human rights?®,

a. Capacity-building

The interim transitional administration in Kosovo was tasked to build provi-
sional governmental structures for a new democratic regime. However, these
forms are not insurance of immediate proper democratic government in re-
spect of human rights. In Kosovo, especially because the territory had never
experienced and practised concretely the democratic principles, rule of law
and respect of human rights. Consequently, the UN administration had also
to develop and promote the human capital that would operate in the newly
set-up public structures, to prevent in principle the resurgence of oppression
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and violence. The OMiK’s work accomplished its human resources capacity-
building mission essentially by carrying out training for the police, the judi-
cial personnel and the civil administrators.

The OSCE collaborated with the UN to rebuild an independent and impartial
multi-ethnic judiciary branch. While UNMIK’s Pillar I immediately pro-
ceeded to set up an Emergency Judicial System and appoint the early judges
and prosecutors, the OSCE’s Judicial Training Section first initiated their
training activities in August 1999, conducting two-day training courses with
a primary focus on criminal law and human rights law?°, However, it be-
came soon clear that these ‘quick start” courses were not sufficient to guaran-
tee an appropriate functioning of the judiciary, also due to the overly sensi-
tive ethnic bias in criminal cases, to impel UNMIK to resort to international
lawyers in February 2000 as a remedy?.

In the same period, the OSCE created the Kosovo Judicial Institute (KJI) to
increase the professional and technical competence of local judges and pros-
ecutors?®2, Hundreds of courses organised under the Continuous Legal Edu-
cation Programme were provided on several legal issues, occasionally in col-
laboration with the Council of Europe, the US Department of Justice and the
American Bar Association; however, the activities were not mandatory and
thus registered a moderately low attendance rate of 25 judges for all training
lessons?®,

In 2022, a new Practical Skills Training Programme was organised together
with the US Agency for International Development (USAID) and the Inter-
national Development Law Organisations (IDLO), chiefly working on the
enhancement of management abilities, decision-making, judgment writing,
and witness examination skills. This essential training programme was set up
only after three years the first judicial appointments fundamental but, as not-
ed by De Brabandere, they would have ideally been indispensable capacity-
building instruments in the immediate beginning of the process, especially in
the light of the significant lack of expertise of the local judges in Kosovo?*.
The joint efforts of the OSCE and the UN proved to be highly successful in
the area of law enforcement. A crucial factor here was a clear division of la-
bour in creating the Kosovo Police Service (KPS), with the UNMIK taking
over the selection, appointment and “on-the-job training” through the
CIVPOL, while OMIiK assumed the responsibility of academic training®®.
The OSCE immediately committed to re-establish the police academy, the
so-called Kosovo Police Service School, succeeding in opening the first
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training sessions as early as September 19992%. The training, oriented both
at new KPS candidates as well as Kosovo Police Officers, was initially ad-
ministered by interpreters but just after two years the end of the war, since
2001, they were conducted by KPS instructors, by the general UNMIK’s
framework of progressive transfer of responsibilities to the Kosovar?®’. Fi-
nally, the OSCE, the Institute for Civil Administration, was specifically es-
tablished for the development and implementation of a comprehensive train-
ing policy and programme for the civil service of Kosovo?%,

b. Democratisation, governance and elections

Elections are the hallmark as well as the preconditions of democracy?*. The
OSCE was assigned with the delicate yet fundamental goal to organise elec-
tions in Kosovo while promoting transparency, equal opportunity and partic-
ipation in the decision-making process of Kosovo. UNMIK organised the
first administrative election in 2000, which is just one year after its incep-
tion. This event marked not only an initial concrete success of the interna-
tional mandate but on 28 October, the people of Kosovo had exercised their
right to vote in a democratic election for the first time in their history.

It was a success in various aspects. First, although the organisation and con-
duct were the primary responsibility of the OSCE, the elections required
functional cooperation among various components and international organi-
sations under the UN umbrella, including the security aspects of CIVPOL
and KFOR3®, Moreover, the polls registered a turnout with considerably
high participation of almost 80 per cent, ran relatively smoothly with virtual-
ly no fraud and were officially declared by the Council of Europe’s observers
as free and fair®®. Only three northern municipalities boycotted the election
(Leposavig/Leposavi¢, Zubin Potoku/Zubin Potok and Zvegani/Zvecan) and
the SRSG had to appoint the Municipal Administrator there directly, but in
general, the 2000 administrative elections represented the first real step to-
wards the progressive transfer of authority from the international authority to
the local®®,

Overall, under the international administration, there were 8 elections: the
OSCE led the first five while the Kosovars gradually learnt while assisting.
The last three were instead managed by the newly established Central Elec-
tion Commission (CEC) under the supervision of the OSCE. The CEC was
created by UNMIK Regulation No. 2000/21 (later amended by Regulation
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No. 2000/65%) to be independent and impartial while preparing the basic
rules for the elections and conducting them; it was composed of nine Koso-
vars, three international members and chaired by the Deputy SRSG for Pillar
11, i.e., OMiK’s head®®.

The holding of regular elections in Kosovo was certainly another positive
chapter of the international administration in Kosovo and one of the most
important achievements of the cooperation between international organisa-
tions®®. However, there is one as much fundamental and concerning consid-
eration to take into account when talking about the elections in Kosovo: that
is, the steady decline in popular participation. After the highly positive turn-
out in October 2000 of almost 79 per cent, the following and first general
elections for the Kosovo Assembly in November 2001 registered a disap-
pointing 64 per cent, after which the trend was a constant downbhill until the
lowest point of the 2007 parliamentary elections slightly below the 40 per
cent®®. If we assume that the ethnic minorities could not produce altogether
such an astonishing reality, the increasingly negative electoral participation
must be inevitably reconducted to the Albanian majority population. In par-
ticular, it is to be interpreted in light of the wider context of the ‘missed’ or
delayed independence process and the persisting presence and interference
of UNMIK within the Kosovar political agenda.

The diminishing democratic character in Kosovo’s society essentially con-
firms Hebert’s claim “that direct governance by an international administra-
tion tends to create the preconditions for its illegitimacy, and that a strong-
handed approach might exacerbate the [so-called] legitimacy paradox’3"’.
This paradox refers to the vast authority enjoyed by UNMIK, similar to and
somehow larger than states’ government, yet without an effective legitimacy
from the local population governing®.

Ultimately, the international community succeeded in instilling an effective
electoral process as a representative instrument of the democratic political
interests in Kosovo, however, people’s frustration and dissatisfaction with
UNMIK’s performance in other sectors eventually transformed this elec-
tion’s success in the most evident aspect of UNMIK’s eroding legitimacy
and thereby authority.
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¢. Human rights

The UN administration of Kosovo was explicitly mandated in Resolution
1244 to promote and protect human rights, developing mechanisms to ensure
that all the provisional public institutions would operate by the international
standards of criminal justice and human rights,

The starting point of the human rights regime in Kosovo under the interna-
tional administration was Regulation No. 1999/1, introducing the duty for all
public and international officials to observe internationally recognized stand-
ards:

“In exercising their functions, all persons undertaking public duties or holding
public office in Kosovo shall observe internationally recognized human rights
standards and shall not discriminate against any person on any ground such as
sex, race, colour, language, religion, political or other opinion, national, ethnic
or social origin, association with a national community, property, birth or oth-
er status”%°,

We have already seen that one contextual characteristic of Kosovo was the
substantial lack of human rights standards in the traditional legal system.
Accordingly, the international administration acted in a twofold manner: one
‘positive’, to introduce human rights standards and the other ‘negative’, to
repeal existing discriminatory laws. UNMIK adopted Regulation No.
1999/24, immediately abolishing death penalty and declaring that the exist-
ing laws were applicable as long as not in conflict with international human
rights standards — the latter notion was clarified by explicitly enlisting the
main sources in international law: the Universal Declaration of Human
Rights, the European Convention for the Protection of Human Rights and
Fundamental Freedoms and the Protocols thereto; the International Cove-
nant on Civil and Political Rights; the International Covenant on Economic,
Social and Cultural Rights; the Convention on the Eliminations of All forms
of Racial Discrimination; the Convention on the Elimination of All Forms of
Discrimination against Women; the Convention Against Torture and Other
Cruel, Inhumane or Degrading Treatment or Punishment; and the Interna-
tional Convention on the Rights of the Child3%.

This state-of-the-art, also including the European Charter for Regional or
Minority Languages®'? and the Council of Europe’s Framework Convention
for the Protection of National Minorities®®, was later incorporated in Chap-
ter Three of the Constitutional Framework®4, The PISG were required to ob-
serve those rights and freedoms and, most importantly, the provisions con-
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tained in the aforementioned international instruments had to be considered
“directly applicable in Kosovo as part of [the] Constitutional Framework’3%®,
The implementation of human rights in Kosovo was instead more difficult
for UNMIK. The ultimate guarantor of human rights is usually the judge, but
as aforementioned, UNMIK had to be rebuilt and correct Kosovo’s legal sys-
tem. The determining factors were that, in the first place, local judges lacked
practical experience and competence in human rights standards, and in addi-
tion, the international judges later stepped in needed time to get acquainted
with the Kosovar legislation®!. The situation was also complicated by the
lack of a clear legal hierarchy in the legal instruments legislation since, ex-
cept for the supremacy of UNMIK regulation, judges had to unravel which
norm was superseding the prior-1989 laws, 1989-1999 laws in case the mat-
ter was not covered in the former, identify eventual incompatibilities and ap-
propriately interpret them by human rights®’.

A fundamental breakthrough in the protection of human rights in Kosovo
was the establishment of the Ombudsperson Institution (OIK). This is an in-
dependent institution composed of the Ombudsperson and at least three dep-
uties, established by Regulation No. 2000/38 “to enhance the protection of
human rights in Kosovo™!8, The importance of this institution was con-
firmed also in the Constitutional Framework with an eye to ethnic peaceful
coexistence:

“The Ombudsperson shall give particular priority to allegations of especially
severe or systematic violations, allegations founded on discrimination, includ-
ing against Communities and their members, and allegations of rights of
Communities and their members”3°,

In practice, the OIK investigated and monitored complaints received about
human rights violations as well as official actions allegedly constituting
abuses of authorities by UNMIK and any central or municipal institutions®%,
It must be stressed that the OIK issued no binding decisions but rather pub-
lished its findings and recommendations in the form of special reports.
Thanks to various detailed, annual and thematic reports denouncing viola-
tions and official misconduct, the OIK shed light on the factually fragile sit-
uation of human rights in Kosovo under the international administration®Z.
That is the reason why the Ombudsperson is widely considered the most ef-
fective mechanism ever employed in Kosovo for the protection of human
rights®22, However, the OIK was so highly effective and critical of the inter-
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national administration’s deficiencies that UNMIK decided to severely con-
strict its authority by removing the automatic right to review and redress acts
of direct omissions or decisions of UNMIK that may constitute an abuse of
authority or a violation of human rights. Regulation No. 2006/6 essentially
excluded UNMIK from the OIK’s jurisdiction, which was weakened and
limited to “violations of international human rights standards as incorporated
in the applicable law and acts, including omissions, which constitué an abuse
of authority of the Kosovo Institutions*?3, However, the new regulation pro-
vided the possibility for the OIK to conclude bilateral agreements with the
SRSG on procedures for dealing with cases involving UNMIK32,

A second noteworthy development in human rights protection in Kosovo
was the creation of the Human Rights Advisory Panel (HRAP). The idea was
first born from a proposal in 2004 of the Venice Commission to establish
some kind of mechanism to bring claims against UNMIK and KFOR author-
ities: “It is necessary that the UN system itself develop a mechanism which
must ensure the respect for the limitations on UN action, as they derive from
general international law (in particular human rights law), in individual
case™®, Following a Resolution of the Parliamentary Assembly of the
Council of Europe recommending the establishment of an advisory panel or
human rights commission®¢, UNMIK adopted Regulation No. 2006/12 es-
tablishing the Human Rights Advisory Panel with the mandate to examine
complaints from any individual or group of individuals concerning alleged
human rights violations committed by or attributable to the UN authori-
ties®?,

The Regulation contained two considerable limitations to the HRAP’s com-
petence: it could receive only complaints relating to violations that occurred
after 23 April 2005 and had no jurisdiction over KFOR. Furthermore, the
HRAP would issue opinions concerning the complaints received and may
include recommendations to the SRSG, but the latter is under no obligation
to follow or implement it. HRAP held an advisory nature unaffecting the ul-
timate authority of the head of UNMIK. In addition, the Panel could not or-
der any compensation or relief by only determining the responsibility of
UNMIK for a violation.

The accountability deficit of international administration is the greatest oper-
ational shortcoming of UNMIK. The latter failed to establish an effective
remedy to human rights violations and abuses, issuing binding decisions, and
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with competence of judicial review also of UNMIK’s conduct. The paradox-
ical and sorry state of affairs led the Ombudsperson to label Kosovo “a hu-
man rights black hole”, in Europe and the world, openly criticizing how
much:

“It is ironic that the United Nations, the self-proclaimed champion of human
rights in the world, has by its actions placed the people of Kosovo under UN
control, thereby removing them from the protection of the international human
rights regime that formed the justification for UN engagement in Kosovo in
the first place”®?8,

The international administration of Kosovo corresponded to the translation
of the territory in a vacuum system of protection of human rights and free-
doms:

“By temporarily derogating from the FRY legal order, the [Security Council]
removed from individuals the benefit of the ECHR’s fundamental safeguards
and their right to call authorities to account for violation of their rights in pro-
ceedings before the Court™3°,

The case of Kosovo however is just one manifestation of the well-known
question of the insurmountable immunities of international organisations.
Immunity is one of the most ancient institutions in the diplomatic relations
between states and enshrined in the Vienna Convention according to which
“a diplomatic agent shall enjoy immunity from the criminal jurisdiction of
the receiving state”, First established between states, the Charter of the
United Nations absorbed this practice in Article 105, for which “the Organi-
sation shall enjoy in the territory of each of its Members such privileges and
immunities as are necessary for the fulfilment of its purposes”®3, and Article
2: “The United Nations [...] shall enjoy immunity from every form of legal
process insofar as in any particular case it has expressly waived its immuni-
ty”%%2, These two provisions laid down the legal ground of the so-called “or-
ganisational immunity”, which was later cemented in the groundbreaking
1949 advisory opinion of the ICJ on the Reparation for Injuries case:

“So that the agent may perform his duties satisfactorily, he must feel that this
protection is assured to him by the Organization and that he may count on it.
To ensure the independence of the agent, and, consequently, the independent
action of the Organization itself, it is essential that in performing his duties he
need not have to rely on any other protection than that of the Organization
(save of course for the more direct and immediate protection due from the
State in whose territory he may be)”3%,
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The Court further reinforced this position later in the 199 Cumaraswamy
case, wherein it made clear that “any claims against the United Nations shall
not be dealt with by national courts™®*, In light of the above, for the interna-
tional administration of Kosovo, UNMIK Regulation No. 2000/47, provided
immunity from any legal process for the international civilian presence, in-
cluding international and locally recruited personnel, property, funds, and
assets; and specifically, for the SRSG, its Deputies and the other high-
ranking officials complete immunity “from local jurisdiction in respect of
any civil or criminal act performed or committed by them in the territory of
Kosovo™*®, The same Regulation conferred a far-reaching immunity regime
also to KFOR and its personnel, but with the difference that the latter could
still be “subject to the exclusive jurisdiction of their respective sending
States™3%,

As a result, this meant that both KFOR and the UN were immune from any
form of legal claim in Kosovo. Noteworthy evidence of this accountability
deficit was the failed claims of some Kosovo Albanian citizens before the
European Court of Human Rights (ECtHR) about the violations of human
rights and fundamental freedoms committed by peacekeeper contingents of
certain European states within the framework of the international administra-
tion of Kosovo In 2007, the Court rejected the admissibility of the so-called
Behrami and Saramati case on the ground that:

“Since operations established by UNSC Resolutions under Chapter VII of the
UN Charter are fundamental to the mission of the UN to secure international
peace and security and since they rely for their effectiveness on support from
member states, the Convention cannot be interpreted in a manner which
would subject the acts and omissions of Contracting Parties which are covered
by UNSC Resolutions and occur before or in the course of such missions, to
the scrutiny of the Court. To do so would be to interfere with the fulfilment of
the UN'§ key mission in this field including [...] with the effective conduct of
its operations”%%7.

Similarly, in 2013, the ECtHR decided on the inadmissibility of the applica-
tion by Stitching Mothers of Srebrenica and others by referring to organisa-
tional immunity as “a long-standing practice established in the interest of the
good working of the [international] organisation”, but most importantly ar-
guing on its supremacy over claims based on an act of genocide, based on
the justification that:
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“international law does not support the position that a civil claim should over-
ride immunity from suit for the sole reason that it is based on an allegation of
a particularly grave violation of a norm of international law, even a norm of
jus cogens’338,

This lack of a fair and due process against alleged human rights violations
suffered because of the conduct of international organisations marks, other
than a legal problem, also a paradox: despite being deeply involved in the
promotion, respect, and oversight of human rights across all states, the Unit-
ed Nations is not directly bound by obligations under the existing interna-
tional human rights regime. States remain the primary subjects of interna-
tional duties, even as the range of actors recognized as having legal subjec-
tivity in international law has significantly expanded. Also, the attempt made
by the International Law Commission with the adoption of the Draft Articles
on Responsibility of International Organisations (DARIO)**, aiming at es-
tablishing a more effective framework of responsibilities for international
organisations based on the sister regime for states, has turned out thus far
quite sterile in practice.

Ultimately, the accountability deficit encountered within the context of the
international territorial administration of Kosovo is part and result of the
greater and pre-existing question of international law about the responsibili-
ties of international organizations. Up to date, there is no judicial mechanism
competent to condemn the actions neither of the UN nor NATO in violations
of human rights norms; and the status quo will not change without an act of
courage towards the only viable solution: the normalization of the access and
answerability of these international organisation to human rights conven-
tions®4,

4.2.7 Reconstruction and Economic Development

The European Union was the lead organisation of the fourth and last pillar of
UNMIK’s structure, mandated by Resolution 1244 to “support the recon-
struction of key infrastructures and other economic and social systems”3*,
The economic component is a relatively recent development in peacebuild-
ing operations, evidence of the emergence of a new comprehensive concept
of security and positive peace3*?, and not anymore limited to Bobbio’s idea
of non-guerra®®. The economy of Kosovo exited the conflict in pieces, but
the territory had already suffered a severe degree of underdevelopment since
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the stagnation in the 1980s, heightened by the neglected management by the
Yugoslav and Serbian authorities in the 1990s34,

The usual strategy for economic reconstruction is composed of two main
courses of action. First, short-term emergency measures meant both at recon-
struction of physical infrastructure and the basis for a swift re-launching of
the economic reconstruction, by the establishment of tax and customs sys-
tems, financial institutions and trust funds, forms of micro-credits and attrac-
tion of foreign investments®#, These are not to be confused with the opera-
tions of emergency relief, but they rather provide, in principle, the bridge of
the gap between the latter and long-term growth34. The second component is
indeed long-term sustainability, i.e., the capacity of the economy to work au-
tonomously, often implying a transition to a market economy and the ration-
alisation of public spending®*'.

The EU approach in Kosovo was founded upon the principles of the 1993
European Council in Copenhagen, the so-called Copenhagen Criteria setting
out among the conditions required for the adhesion to the EU the existence
of a functioning market economy and the capacity to cope with competitive
pressure and market forces within the Union; and the Conclusion of the
Council of Ministers of 29-30 Aprile 1997, defining the preconditions for the
contractual relations with the EU3%. Accordingly, the EU’s priorities in Ko-
sovo were restoring basic public services and privatising the public enter-
prises. As immediate emergency measures, UNMIK issued two regulations
governing, on the one hand, the establishment of customs administration and
revenue collection services®*, and on the other, the permission for unre-
stricted use of foreign currencies for transactions in Kosovo®°. The latter
was much contested as the Deutschmark was the official currency of the Ko-
sovo institutions and agencies®, thereby superseding the Yugoslav Dinar.
Although the justification provided by the SRSG was that the German cur-
rency was stronger than the Dinar and thus more attractive for foreign inves-
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tors, the decision was denounced as contravening the monetary sovereignty
of Yugoslavia. Nonetheless, the regulation remained in force and the EU
quickly proceeded with its work on the institutional level by creating a Cen-
tral Fiscal Authority for the oversight of the public budget, a Supervisory
Board for Payment Operations®?, and a Banking and Payment Authority®3
to reorganize the banking and payment systems. Furthermore, UNMIK is-
sued a series of regulations to provide Kosovo’s legal system with a frame-
work also governing the creation of private companies and corporations,
trade and foreign investment®s4, After twenty months of the UNMIK’s arri-
val, by March 2001, the emergency phase of the economic reconstruction
component was considered accomplished®®®.

The long-term engagement for sustainability is aimed at the creation of a
free-market-based economy. The challenge here was by far more delicate
since the transition from a socialist economy implied the transformation of
the traditional state- and socially-owned-enterprises (SOESs):

“We need to face reality and call a spade a spade. Most of Kosovo’s socially
owned enterprises are dinosaurs. Even if we had the capital needed to rebuild
them — and we don’t have it — we could not make viable enterprises out of
them. It is time to acknowledge that the old economic approach has failed”®.

Privatisation was considered by the international administration as the most
effective measure to accomplish the transition towards a market economy,
but this passage raised serious legal issues about UNMIK’s mandate for un-
dertaking such a radical change, in light of the underlying commitment to
Yugoslavia’s sovereignty affirmed in Resolution 1244. The heart of the con-
troversy resided in the legitimacy of the UN international administration, in
the principle of temporary nature, and the sovereign prerogatives of Yugo-
slavia in maintaining a unified model of economic development within its
integral territory. When UNMIK proceeded to establish a Kosovo Trust
Agency (KTA), the strong opposition from Yugoslavia, but also the UN Le-
gal Advisor, obstructed the process of configuration until eventually the
KTA’s mandate was redesigned in 20043,
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For an assessment of the EU’s component in Kosovo is appropriate to make
a distinction. The economic reconstruction during the first emergency phase
is generally recognized as a positive success, re-establishing shortly the basic
economic infrastructures®8, However, UNMIK’s development policy for
long-term sustainability fell short on several matters. Kosovo remained im-
poverished, heavily dependent on external funding and with a concerning
high rate of unemployment®®; in addition, the territory kept suffering from
widespread corruption and public fraud, high taxes and excessive bureaucra-
cy®®, In 2007, nearly at the end of the operational international administra-
tion of Kosovo, the scarce results in the territory were cleared by the person-
al testimony of the UN Assistant Secretary-General and Associate Adminis-
trator of the UN Development Programme, Ad Melkert:

“the situation in Kosovo can be compared to the circumstances in the poorest
African countries: an extremely high mortality rate of newborn children (35
deaths to 1,000 births), a very high unemployment rate (42 per cent), a poor
educational system and a severely polluted environment”36%,

The following year, UNICEF labelled Kosovo as “an island of poverty in the
heart of Europe®%2, How could this be possible after the large economic en-
gagement by the international community? Certainly, the uncertainty about
Kosovo’s final status played a role in its economic difficulties, and it would
be unrealistic to expect that the foundations of economic sustainability and
growth can take place and profit in just a few years. However, the major
problem in Kosovo seemed dealing more with the quality than the quantity
of the international action. For instance, Alexandro Yannis, who worked in
Kosovo under the UN, attributed the responsibility to the hitherto EU’s lim-
ited experience in post-conflict economic management and reconstruction
and its difficulties in adequate personnel recruitment®®®. This perception has
been sustained by other former officials, according to whom the lead organi-
sation of the fourth pillar accomplished elaborate a comprehensive strategy
only in 2003, thus hindering “UNMIK’s ability to forge a viable peace [and
economic stability] in a reasonable time frame”3%,

4.3 KFOR - The international security presence

The Kosovo Force (KFOR), although legitimized by Resolution 1244, did
not fall under the authority of the SRSG. The security component of the in-
ternational administration of Kosovo had its chain of command under the
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KFOR Commander (COMKFOR). The UN administration in Kosovo was
thus made of a parallel non-hierarchical structure, wherein the peacekeeping
component was not subalternate to the peace-building mission, differently
from the later UNTAET. This innovative two-head blueprint had some seri-
ous implications for the coordination and coherence of international action.
However, it would be reductive to affirm that KFOR’s tasks were limited to
keeping the peace; the international security presence was mandated too with
some responsibilities to contribute to post-conflict resilience and reconstruc-
tion. Hereafter we shall thus examine the role of the NATO-led operations in
the multi-faceted administration of Kosovo in the “day-after”. It must not be
underestimated the significance of the Organisation in demonstrating its
commitment to the post-war management of the small territory, after the re-
iterated call for the protection of human rights and security that had eventu-
ally led to the controversial humanitarian intervention without the authorisa-
tion of the Security Council.

4.3.1 Mandate and Structure

The legal framework of the KFOR mission in Kosovo is clarified by the
Kumanovo Military-Technical Agreement (MTA), Resolution 1244, and
NATO’s operational plan (OPLAN) No. 10413. Chronologically the first, the
MTA signed between Belgrade and NATO provided the detailed phased pro-
cess of withdrawal of the Yugoslav/Serbian forces from Kosovo concurrently
with the KFOR’s deployment. The document contained also the first core of
responsibilities of the new security apparatus which was recognized as the
authority not just to monitor but also to resort to the use of force if deemed
necessary to establish and maintain a “durable cessation of hostilities”3%,
The ultimate authority for the security aspects in the territory of Kosovo was
reserved to the commander of the international security force (COMKFOR),
who became the alter ego of the SRSG for the military structure®®. The day
after the signing (and immediate entry into force of the MTA), the Security
Council officialised the international security presence partially reflecting
some of the points of the MTA but without any reference to it, thus avoiding
engaging the basic controversy of the illegality of NATO’s intervention.
KFOR was first mandated with traditional peacekeeping objectives to deter
potential conflict recurrence, ensuring the respect of the ceasefire and the
withdrawal without the return of the FYR forces. In addition, it was assigned
the responsibility for the demilitarization process of the Kosovo Liberation
Army (UCK/KLA), the establishment of a secure environment for all the cit-
izens, refugees, IDPs and the international staff, border monitoring func-
tions, and the protection and freedom of movement inside the territory®®’.
Finally, the military troops were requested to ensure public safety and order
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as well as supervise demining, pending the arrival and takeover of the civil-
ian component3®8,

Resolution 1244, in principle, opened the call to establish the international
security presence to all willing “Member States and relevant international
organisations™®, In practice, the “substantial North Atlantic Treaty Organi-
sation” set out in point 4 of the Ahtisaari-Chernomyrdin peace plan was im-
plemented as full NATO control. However, in the very early hours since the
adoption of Resolution 1244, some 2000 Russian troops stationed in the
SFOR contingent in Bosnia undertook a pre-emptive incursion in the airport
of the capital Prishtiné/Pristina, taking control before NATO’s arrival®*™. It is
not noticeably clear the true justification behind Moscow’s rush, most likely
for ensuring an actual military presence in the territory; however, the situa-
tion was eventually resolved without dramatic events in Helsinki, on June
18, signing an accord setting out the principles for Russian participation in
KFOR operation®™,

The structure and geographical division of international security presence
was defined in the NATO Joint Military Forces Supreme Command’s plan
No. 10413, called Joint Sentinel®2. The Kosovo Force was organized in five
Multi-National Brigades (MNBs), each led by one national contingent re-
sponsible for ensuring security in as many task sectors in which the territory
of Kosovo was divided: MNB North (France), MNB South (Germany),
MNB West (Italy), MNB Central (UK), including Prishtiné/Pristina, and
MNB East (USA)*”3. Within the latter, there was also a Greek contingent in
two municipal areas, a combined Polish-Ukrainian unit in another municipal
area, and the aforementioned Russian parachute battalion in the northern
municipal district. Although brigades were responsible for their specific area
of operation, they all fell under the single unified FKOR chain of command,
that is, the authority of the COMKFOR.

4.3.2  Security and public order

The major concern about the phased withdrawal of FYR forces and the con-
current deployment of KFOR was to avoid a security vacuum. The Yugo-
slav/Serbian forces completed their departure on the deadline on 20 June
while NATO’s troops had started entering Kosovo on June 12, assuming
temporarily the functions of public safety and order pending the arrival of
the civilian components and the taking over of the CIVPOL, as envisioned
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by Resolution 1244374, However, because of the very lagged deployment of
the UN personnel, the KFOR troops were left alone to tackle the extremely
unstable situation on the ground and the province fell into a dramatic state of
instability and absence of law and order, due to the Albanian reverse vio-
lence the province fell in dramatic state of instability due to the Albanian re-
verse violence®”.

KFOR deployment was quicker than UNMIK but not as rapid as needed. It
took time for the military to spread in all of Kosovo’s districts and, most im-
portantly, it did not have the numbers to re-establish an effective and general
situation of security®”®. Furthermore, KFOR was not adequately trained for a
counter-insurgency mission as the troops were prepared for only two scenar-
ios: either a fighting advance to expel FYR forces or a peaceful handover of
the province®”’. As a result, the initial re-establishment of law and order was
severely compromised by the late arrival of CIVPOL and KFOR troops
could not but partially mitigate the instability throughout the territory; how-
ever, the security situation in Kosovo remained a continuous issue all along
the international administration.

The KFOR troops are however to be held entirely responsible for another
critical aspect of the initial deployment that would keep affecting the interna-
tional administration. The French brigade was assigned to the Northern Sec-
tor, mainly inhabited by the Serbian community, concentrated in four munic-
ipalities: Leposavig/Leposavi¢, Zubin Potoku/Zubin Potok/Zubin Potok,
Zvecani/Zvecéan, and the northern part of Mitrovicé/Kosovska Mitrovica.
However, in its initial advance, MNB North decided to stop and not cross the
Ibar River, cutting the municipal of Mitrovicé/Kosovska Mitrovica in two
halves®®. The French commanders were chiefly concerned with the safety of
their soldiers and with maintaining stability in their sectors, and they saw the
physical division of the Albanian and Serbian as the best practical solu-
tion®",

The Ibar River was the geographical inter-ethnic boundary within Mi-
trovicé/Kosovska Mitrovica, between the northern Serbian part and the
southern Albanian. The case of Mitrovicé/Kosovska Mitrovica represented
the first example of the “security first” approach adopted by KFOR, accord-
ing to which security aspects were weighted more heavily than other compo-
nents of peacebuilding®°. The small inaction of the French-led MNB North
had fatal delayed repercussions on the rule of the international administra-
tion. UNMIK’s authority fell short in Northern Kosovo where the Serb
community, who did not immediately recognise the newly established UN
administration, took advantage of the vacuum to install with the support of
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Belgrade their parallel structures composed of individuals who used to work
in the previous system of the province and operating in sectors such as secu-
rity, judiciary, public administration, health, education®:,

The two main entities for parallel security were the police of the Serbian
Ministry of Interior Affairs (Ministarstvo Unutrasnih Poslova — MUP)32,
and the so-called “Bridge-Watchers” in Mitrovicé/Kosovska Mitrovica, a
paramilitary group which took control of the whole area preventing Albani-
ans from the south from entering the Serbian northern part®®, In the latter
district, the OSCE also reported the existence of parallel courts and a de fac-
to co-existence of two education systems because of the mutual distrust of
the two communities, based on concerns about both the quality of the educa-
tion and personal security of the children®*. UNMIK did not recognise the
Serbian parallel structures and, similarly to the approach with Albanian ones,
worked to dismantle and/or partially integrate them; for instance, recruiting
Kosovo Serb MUP officers into the KPS, However, the problem of paral-
lel security forces in Kosovo was never successfully solved and persisted
throughout the international administration3e®.

Overall, KFOR’s “security first” approach essentially undermined the rela-
tions with the other civilian components. Resolution 1244 explicitly required
KFOR and UNMIK to cooperate to guarantee coherence and effectiveness,
both in light of the complex context wherein they had to operate and, most
importantly, to rationalize the disruptive potential inherent to the two-headed
parallel institutions. Therefore, various formal mechanisms of civil-military
cooperation (CIMIC) were created between KFOR, UNMIK, UNHCR and
the OSCE. Since the early days, the interim SRSG Sergio Vieira de Mello
and the first COMKFOR, Mike Jackson had established a praxis of regular
bilateral meetings twice a week, but they used to meet also in other different
settings®’. It was established a Liaison Office in every UNMIK regional de-
partment. A representative of KFOR participated in the Joint Planning Group
and, at the battalion and brigade level, representatives of OSCE, UNHCR,
UNMIK Police and UNMIK Civil Administration took part in the Joint Se-
curity Meeting and the Regional Security Meeting,
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However, besides these formal arrangements, CIMIC was in practice far less
effective. Since their lagged different arrival, UNMIK and KFOR put into
place what Harsch called a “selective cooperation™®, The contrast between
NATO’s large presence and the UN’s recruitment difficulties, along with
substantial disbalance in material resources, marked a considerable differen-
tial in organisational capacities leading KFOR and UNMIK, similar to what
had already happened between NATO and UNHCR for the humanitarian as-
sistance during the air campaign3®. The sole exception proved the area of
election support, with a successful coordination between UN police and
KFOR military, together with OSCE and UNHCR. In effect, effective elec-
tions were a crucial test for all the actors engaged in Kosovo to demonstrate
progress in the eyes of the international community, donors, and public opin-
ion39L,

The March 2004 Riots were a breakthrough in the CIMIC evolution. The
widespread violence fatally revealed the shortcomings of the superficial co-
operation between KFOR-UNMIK, which both appeared incapable of fore-
seeing, preventing or halting the interethnic violence, giving “an impression
of being in disarray, without direction and internal cohesion”**2, The interna-
tional reaction to the widespread violence was uncoordinated as a result of
the scarce communication between the headquarters: CIVPOL was over-
whelmed, KPS lacked sufficient competence, and KFOR contingents pre-
ferred avoiding troop casualties rather than acting appropriately to protect
minorities®®, Both UN and KFOR had erroneously assessed that the security
situation in Kosovo was finally stable and as the later report of the UN Spe-
cial Envoy Eide would sanction: the international community had been per-
sistently incapable “to read the mood of the majority of the population, its
frustrations and impatience™%,

The dramatic events of 2004 triggered an overhaul of UNMIK-KFOR rela-
tions in Kosovo and a clarification of the division of labour and responsibili-
ties®®. In December 2005, SRSG Jessen-Petersen and COMKFRO Yves de
Kermabon signed a “note of understanding” reaffirming the indispensability
of effective coordination between the civil administration, CIVPOL and
military presence to maintain security and ensure progress by the Standards
for Kosovo process. Operationally, CIVPOL was given tactical authority to
enforce criminal law and handle public disturbance and riots, whereas KFOR
held tactical primacy in addressing armed groups causing public unrest and
posing a threat to overall, security in Kosovo®®, Furthermore, the two organ-
isations installed a direct and secure communication line between KFOR
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headquarters and the CIVPOL Commissioner and conducted special joint
exercises®’. Their news arrangements proved to facilitate communication
and operational coordination between UNMIK and KFOR.

4.3.3 Disarmament, Demobilisation, and Reintegration

Disarmament, demobilization and reintegration (DDR) is a three-
dimensional concept widely seen as a fundamental condition for progress in
conflict resolution and peacebuilding. It lays the groundwork for safeguard-
ing the return to order and the sustainability of long-term peace and devel-
opment. In essence, DDR is the most telling event marking the transition
from war to peace: armed units are disbanded (demobilisation) and required
to hand over their weapons (disarmament) to acquire civilian status and ac-
cess civilian forms of work and income (reintegration)3®%,

Resolution 1244 mandated KFOR with the responsibility to deter potential
conflict recurrence and, if necessary, enforce the ceasefire resorting also the
use of force. If on the one hand, this corresponded to ensuring the withdraw-
al of the Yugoslav forces outside Kosovo, the complementary action was the
demilitarization of all the armed bands within the territory, first of all the
UCK/KLA. On 20 June 1999, KFOR and the leaders of the UCK/KLA con-
cluded an Undertaking of Demilitarisation and Transformation by the UCK
by which the Albanian paramilitaries accepted to cease all hostilities imme-
diately and to undertake a phased process of “disengagement, [...] demilita-
risation and reintegration into civil society”®®. UCK/KLA personnel were
required to respect the authority of the international security and civilian
presences and to progressively hand over all their weapons in the registered
weapons storage sites established by KFOR throughout Kosovo to collect
and reduce the public circulation of arms*®. The ultimatum for finishing the
process of demilitarisation was set within ninety days, by which the Albani-
an paramilitary would have also “to cease wearing either military uniforms
or insignia of the UCK [sic]%.

On 20 September 1999, COMKFOR Jackson announced the completion of
the process of demilitarization of UCK/KLA*?, KFOR was handed over
some 9,000 small arms, 800 machine guns, 300 anti-tank mines, 178 mor-
tars, 27,000 hand grenades, 1,200 mines, 1,000 kg of explosives and over
five million rounds of ammunition*’®. However, many accounts syndicated
the effectiveness of the demilitarisation of the Albanian paramilitaries. On
the one hand, it became more evident that the former UCK/KLA members
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had delivered their armoury due to the not-uncommon arms finding by
KFOR patrols in hidden stocks, and the personal weaponry retained by indi-
vidual ex-combatants that circulated throughout Kosovo long after the end of
the conflict*®. KFOR officers would later admit that “the complete disbar-
ment of KLA combatants was not seen as a priority during the first year of
the protectorate, as ‘the KLA was not considered to be a problem’ at that
time”4%,

The final reintegration step of the UCK/KLA was achieved through the crea-
tion of the Kosovo Protection Corp (KPC). In fact, on 20 September, the day
of the announcement of the completion of the demilitarisation process,
COMKFRO Jackson and KLA commander Agim Ceku signed the Com-
mander KFOR's Statement of Principles for the Kosovo Protection Corps,
outlining the principles for the partial transformation of the UCK/KLA into
the new KPC*%, On the very same day, UNMIK issued Regulation No.
1999/8 officialising the contents of the Statement of Principles and setting up
the KPC as a “civilian emergency service agency” tasked to provide disaster
response services, search and rescue, humanitarian assistance in isolated are-
as, demining assistance and to contribute to rebuilding infrastructure and
communities*”’. The KPC consisted of a maximum of three thousand active
members plus two thousand reservists, all unarmed and placed under the au-
thority of the SRSG but the daily operational direction of KFOR*®,

The Kosovo Protection Corps had nothing to do with the Kosovo Police Ser-
vice as it was utterly prevented from having any role in law enforcement or
the maintenance of law and order, to be rather modelled “on the lines of the
US National Guard” or the French sécurité civile*®. SRSG Kouchner wanted
to be truly clear on this point: “The Corps must not be an army, and it is not
an army, believe us, it was an army yesterday and we break the army, we
demilitarize™*°, However, only in the eyes of Western countries the KPC
could appear as a humanitarian organisation, whereas for both Serbs and Ko-
sovo Albanians, based on opposing sentiments, it was clear its true function
of “nucleus of a future Kosovo army”***,

Belgrade feared that the new group may represent the first step towards an
official Kosovo ‘army in-waiting” and, in effect, KPC leaders never con-
cealed their ultimate aims: “We see the KPC as a bridge towards the future,
from the KLA as a wartime organisation towards a regular army of Koso-
vo”*2, The influence of UCK/KLA on the new corps was evident since the
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recruitment process: in principle responsibility of the International Organisa-
tion for Migration (IOM) and with ten per cent of all posts supposedly re-
served for minority candidates, in practice, UCK/KLA was accepted by
UNMIK and KFOR virtually any candidate proposals**. The final numbers
are unequivocal: out of the 4552 initial open positions, 4446 were filled by
former KLA members, that is, more than 97 per cent of the new KPC mem-
bers*4,

Despite the identity ambiguities and the overall scepticism, KPC was formal-
ly established on 21 January 2000. KFOR immediately set up the Kosovo
Protection Corps Training (KPCT) “to raise [...] awareness of the organisa-
tional structure, the importance of their transition from military to civilian
organisation, the established organisational mandate and general awareness
of topics related to the newly established mandate™**°. However, KPC’s op-
erational activities in the field primarily focused on supporting municipali-
ties and public institutions through humanitarian efforts and public works
projects*®, Notwithstanding the oversight of KFOR, there were several re-
ports of abuse of authority and misconduct by the KPC members, engaging
in corruption, intimidation, demands for “donations for protection” from lo-
cal businesses and individuals, and even some more serious cases of politi-
cally motivated murders and human rights abuses against ethnic minorities
in the first year after the conflict**’. Following the 2008 declaration of inde-
pendence, KFOR ceded most of its operational security functions to reserve
a supervisory role, while the KPC was finally transformed into the new Ko-
sovo Force Service (KFS) — a quasi-official army for the quasi-officially in-
dependent Republic of Kosovo.
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Chapter Five: Transition Of Powers and The Role Of The European Un-
ion

Following the internationalized civil conflict in 1998-1999, the territory of
Kosovo underwent a joint international territorial administration (ITA) of the
United Nations and NATO based on the Security Council Resolution 1244
(1999). Originally transitionary, the ITA of Kosovo has yet to be considered
terminated. The UN, along with other relevant international organisations
such as the United Nations High Commissioner for Refugees (UNHCR), the
Organisation for Security and Cooperation in Europe (OSCE), and the Euro-
pean Union (EU), undertook the challenging and daunting two-fold mission
of institution-building while directly carrying out executive responsibilities.
If on the one hand, the United Nations Interim Administration Mission in
Kosovo (UNMIK) has progressively transferred its authority to the Kosovar-
led Provisional Institutions of Self-Government (PISG), the process for the
determination of a political settlement of the proper question of Kosovo, i.e.,
the controversy about the identity and sovereignty of the territory between
the Albanian and Serbian communities, never effectively progressed.

The more time passed, the more it became evident that Kosovo was sinking
into limbo. It was not a state as well and it was no longer a province under
the control of Belgrade. The Kosovar Albanian population felt increasingly
stifled under the persistent political prominence of the international admin-
istration which, in turn, was bound to its ambiguous mandate enshrined in
Resolution 1244: to respect Yugoslav sovereignty and territorial integrity
while promoting self-democratic government in Prishtiné/Pristina. The Ko-
sovar frustration that erupted in 2004 took by surprise both UNMIK and the
Kosovo Force (KFOR), and sent a clear signal that, even though the interna-
tional community might have forgotten, the question of Kosovo had never
gone away. As it had been five years earlier, and would be four years later, it
took the local actors’ initiative in 2004 to shake things up and overcome the
international stiffness.

For the purpose of this study, we may include these events as an instance of
the ‘contextual factors’, i.e., external events or elements specific to the local
territory and population affecting the performance of the ITAs and the action
of the international organisations. In 2004 as well as in 2008, the Kosovar
agency was a clear direct reaction to the deficiencies of the international
community, mostly in the Security Council (‘political factors’), and of the
international administration (‘operational factors’). Its significance is incon-
testable in light of the following breakthrough for the rethinking and restruc-
turing of UNMIK and the deployment of the European Union Rule of Law
Mission (EULEX). The UN Headquarters became aware of the need for a
turn in the post-crisis management of Kosovo and spearheaded a process of
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regionalization of the question, providing for a greater role of the European
Union and a definitive solution of the legal status of Kosovo. Even though
the consistent divisions in the international community eventually foiled this
UN-led plan, the PISG in Prishtin&/PriStina proceeded to declare unilaterally
the independence of the Republic of Kosovo. Far from being the end of the
story, the 2007 ‘contextual factor’ further overcomplicated the already intri-
cate and uncertain question of Kosovo. Hereafter we shall consider the ef-
fects and consequences of the unilateral declaration of independence of
Prishtiné/Pristina for the international presences deployed under Resolution
1244, Particularly, we shall pay attention to the failed UN-led process of de-
termination of the final status and the new centrality of the European Union.

5.1 Towards Kosovo’s Independence

If 1999 was the founding moment of the international administration of Ko-
sovo, 2004 was a fundamental breakthrough. After five years since its incep-
tion, the ITA and the international community experienced a wake-up call:
the situation in Kosovo could no longer be delayed and it was necessary the
resumption of a concrete approach towards a final status of the territory. Fol-
lowing the March 2004 Riots, Secretary-General Kofi Annan appointed the
Norwegian Ambassador, Kai Eide, as his UN Special Envoy to conduct “a
comprehensive review of the policies and practices of all actors in Kosovo
and to prepare recommendations as a basis for further thinking on the way
forward™?. This first Eide’s mission resulted in a critical analysis of the situa-
tion on the ground, exposing the responsibilities of the international commu-
nity. The latter had “failed to read the mood in the population and to under-
stand the depth of the dissatisfaction of the majority and the vulnerability of
the minorities™. Eide debunked the biases about the inter-ethnic motives be-
hind the outbreaks of violence that occurred in 2004, to instead identify their
origin in a “serious lack of economic opportunities and an absence of a clear
political perspective™. Particularly, the Standards before Status process was
judged as lacking credibility and “seen as unachievable™.

In his recommendations, Eide called for a new comprehensive and integrated
strategy to strengthen the current positive trends in capacity-building through
an immediate replacement of the Standards before Status policy “by a dy-
namic priority-based standards policy”. It was also emphasised the necessity
for a further undelayable transferring of competencies to give the Provisional
Institutions of Self-Government (PISG) a greater sense of ownership as well
as accountability. In light of this approaching to UNMIK’s completion, the

! Letter dated 17 November 2004 from the Secretary-General addressed to the President of the
Security Council, 30 November 2004, S/2004/932, Enclosure, Report on the Situation in Ko-
sovo (Eide Report 1), p. 1.

2 vi, p. 3.

8 i, p. 1.

4vi, p. 2.
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UN Special Envoy considered the possibility to restricting the international
presence as a whole in 2005, resulting in a gradual reduction of UNMIK and
a handover of responsibilities to other authorities and organisations®.

In May 2005, the UN Secretary-General instructed once again Eide as his
Special Envoy for a second but more comprehensive review of the situation
in Kosovo, this time purposely to verify “whether the conditions [were] in
place to enter into a political progress designed to determine the future status
of Kosovo, by Security Council resolution 1244 (1999)”. In this second
mission in the territory, Eide highlighted several serious problems spanning
from organized crime and corruption, Serbian political marginalization, the
fragility of the rule of law and the foundations for a multi-ethnic society:
“The situation is grim”’. Although recognizing the considerable achieve-
ments made by UNMIK, he reaffirmed the urgency for an evolution of inter-
national engagement in terms of a regionalisation turn:

“The United Nations has done a credible and impressive job in fulfilling its
mandate in difficult circumstances. But its leverage in Kosovo is diminishing.
Kosovo is located in Europe, where strong regional organizations exist. In the
future, they — and in particular, the European Union (EU) — will have to play
the most prominent role in Kosovo. They will have the leverage required and
will be able to offer prospects in the framework of the European integration
process™8.

In sum, Eide concluded that “while standards implementation has been une-
ven, the time has come to move to the next phase of the political process™.
Secretary-General Kofi Annan accepted his Special Envoy’s conclusions and
appointed the Finnish diplomat Marti Ahtisaari, as new Special Envoy ex-
pressly charged with the leading of the future status process. In early 2006,
Ahtisaari conducted a full year of shuttle diplomacy between Belgrade and
Prishtiné/Pristina as well as face-to-face talks between the leaders of the Ko-
sovo Albanian and Serb communities, trying to converge all sides in a fun-
damental compromise. However, the UN Special Envoy could not go beyond
marginal technical points because the parties were adamant in their “categor-
ical, diametrically opposed positions™'?: Belgrade demanded Kosovo’s au-
tonomy within Serbia, while Prishtiné/PriStina would accept nothing short of
independence. His conclusions on the situational assessment were that:

“The negotiations’ potential to produce any mutually agreeable outcome on

Kosovo’s status is exhausted. No amount of additional talks whatever the
format, will overcome this impasse. Nevertheless, the resolution of this fun-

5 vi, p. 3-4.

6); Letter dated 7 October 2005 from the Secretary-General addressed to the President of the
Security Council, 7 October 2005, S/2005/635, Annex, A Comprehensive Review of the Situa-
tion in Kosovo (Eide Report I1), p. 1.

" Ivi, p. 3.

8 Ivi, p. 5.

9 vi, p. 1.

10 |etter dated 26 March 2007 from the Secretary-General addressed to the President of the
Security Council, 26 March 2007, UN Doc. S/2007/168, Report of the Special Envoy of the
Secretary-General on Kosovo s Future Status (Ahtisaari Report), p. 2.
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damental issue is urgently needed. [...] Uncertainty over its future status had
become a major obstacle to Kosovo’s democratic development, accountability,
economic recovery and inter-ethnic reconciliation. [....] The time has come to
resolve Kosovo’s status. Upon careful consideration of Kosovo’s recent histo-
ry, the realities of Kosovo today and taking into account the negotiations with
the parties, | have come to the conclusion that the only viable option for Koso-
vo is independence, to be supervised for an initial period by the international
community”1t,

Ahtisaari went beyond the recommendations of his previous colleague Eide
and publicly endorsed the option of an effective independence of the territo-
ry of Kosovo, thus overcoming the boundaries of Resolution 1244. Further-
more, he attached to his report a Comprehensive Proposal for the Kosovo
Status Settlement (hereafter Ahtisaari Plan), outlining the structures and mo-
dalities to implement this “supervised independence”?,

The plan provided the creation of a multi-ethnic democratic state of Kosovo
within the current borders, founded upon the decentralization of power and
administrative redistricting to guarantee that the majority of Serbs live in
predominantly Serb municipalities®. Great emphasis was given to minorities
and community rights, the right of return for refugees and the protection of
Serbian Orthodox religious and cultural heritage!*. As concerns the interna-
tional administration, Kosovo would undergo the supervision of two new in-
ternational missions: the International Civilian Representative (ICR) and an
ad hoc EU presence under its European Security and Defence Policy
(ESDP). The former would be set up by an International Steering Group
(1SG), composed of key international stakeholders, and would have overall
responsibility to supervise the implementation of the Settlement and support
the relevant efforts of Kosovo’s authorities. For this reason, the ICR would
hold the final authority in Kosovo regarding the implementation of the civil-
ian aspects of the Ahtisaari Plan as well as the power to take “corrective
measures” to remedy as necessary any action taken by the Kosovo authori-
ties that were deemed to be in breach of the spirit of the Settlement plan or
seriously undermining the rule of law, explicitly including annulment of laws
or decisions adopted by Kosovo authorities™,

Interestingly, the International Civilian Representative was envisioned to be
double-hatted with the EU Special Representative (EUSR), appointed by the
Council of the European Union — this fact would imply serious ambiguities
for this office. Other than the ICR, the Ahtisaari Plan demanded also the Eu-
ropean Union establish a European Security and Defence Policy (ESDP)
Mission in the field of rule of law to assist Kosovo authorities in their pro-
gress towards sustainability and accountability by further developing and
strengthening independent judiciary, police, and customs services. Its im-

1 Ivi, paras. 1-5, emphasis added.

12 lvi, Addendum, Comprehensive Proposal for the Kosovo Status Settlement.

13 Jvi, Annex 111, Decentralization, and Attachment to Annex 111, Delineation of New Munici-
palities.

¥ Ivi, Artt. 2-5, 7; 1D, Annex 11, The Right of Communities and Their Members.

15 1vi, Annex IX, International Civilian Representative, Art. 2.
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plementing task was essentially two-fold: one supervisory, providing men-
toring, monitoring and advice (MMA\) in the area of the rule of law general-
ly, and the other one more executive, retaining certain powers in respect of
the judiciary, police, customs and correctional services!®. The latter execu-
tive authority would regard mostly to ensure the appropriate investigation,
prosecution and adjudication of the cases of war crimes, terrorism, organised
crime, corruption, inter-ethnic crimes, financial/economic crimes and other
serious crimes'’. Finally, the proposal for conditional independence of Ko-
sovo inevitably implied the conclusion of the international administration of
the territory under the United Nations. The Ahtisaari Plan recommended a
120-day transition period at the end of which the UNMIK’s mandate would
“expire and all legislative and executive authority vested in UNMIK [...]
transferred en bloc to the authorities of Kosovo™8,

However, the plan failed to pass the Security Council test. Serbia vehement-
ly rejected it and in July 2007, due to Russia’s opposition and explicit threat
of veto, the proposed resolution for the acceptance of the Ahtisaari plan and
the establishment of the new EU-led mission was withdrawn from the Secu-
rity Council®®. In August, the Contact Group, composed of the US, the Unit-
ed Kingdom, France, Germany, Italy, and the Russian Federation, agreed to
the appointment of a troika between the experienced diplomats of the EU,
Wolfgang Ischinger, Russia, Alexander Botsan-Kharchenko, and the United
States, Frank Wisner, as a last resort to reach a negotiated final political set-
tlement. The three diplomats conducted a 120-day round of talks with the
parties in Belgrade and Prishtiné/Pristina until in December concluded, simi-
larly to Ahtisaari’s experience, that no consensual solution could be found,
and further negotiations would be pointless®.

In light of the international incapability to move forward, the Kosovo gov-
ernment, in coordination with the US, the EU and the majority of the EU
member states, decided to proceed to unilaterally declare the independence
of the Republic of Kosovo, on 17 February 2008. The day earlier, the Coun-
cil of the European Union (hereafter the Council) had adopted the Joint Ac-
tion 2008/124/CFSP setting up the European Union Rule of Law Mission in
Kosovo (EULEX)?L. Part of the international community decided to follow
up on the Ahtisaari Plan, notwithstanding the lack of an official endorse-
ment by the Security Council. Once again, in a controversial set of circum-
stances outside the proper UN framework, the story of Kosovo was about to
evolve.

16 1vi, Addendum, supra note 12, Art. 13.

bid.

8 Ivi, p. 9.

19 HogE (2007).

20 |_etter dated 10 December 2007 from the Secretary-General to the President of the Security
Council, 10 December 2007, S/2007/723, Enclosure, Report of the European Union/United
States/Russian Federation Troika on Kosovo, p. 4; ZUPANCIC, PEJIC (2018: 59).

2L Joint Action of the Council of the European Union, 16 February 2008, OJ L42
2008/124/CFSP, on the European Union Rule of Law Mission in Kosovo, EULEX KOSOVO.
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5.2 The ICR/EUSR double hat

The 2008 Kosovar Constitution explicitly reflected the provisions of
Ahtisaari’s Comprehensive Proposal. Despite the lack of an official en-
dorsement by the Security Council, the Kosovo Assembly provided a domes-
tic legal basis for the implementation of the plan in the newly declared inde-
pendent state:

“This declaration reflects the will of our people, and it is in full accordance
with the recommendation of UN Special Envoy Martti Ahtisaari and his Com-
prehensive Proposal for the Kosovo Status Settlement. [...] We invite and
welcome an international civilian presence to supervise our implementation of
the Ahtisaari Plan and a European Union-led rule of law mission. [...] We
hereby affirm, clearly, specifically, and irrevocably, that Kosovo shall be le-
gally bound to comply with the provisions contained in this Declaration, in-
cluding, especially, the obligations for it under the Ahtisaari Plan>?,

In February 2008, the Council of the European Union appointed Dutch dip-
lomat Pieter Feith as the European Union Special Representative (EUSR)
who, as provided by the Ahtisaari plan, concurrently held the position of the
International Civilian Representative (ICR). The latter role was formally ap-
pointed by the International Steering Group (ISG), i.e., the group of coun-
tries that recognized Kosovo’s declaration of independence and supported its
full implementation.

The ICR was supported by a 200-staff International Civilian Office in carry-
ing out its task to ensure the full implementation of the Ahtisaari Plan. As
anticipated, the authority of the ICR roughly reflected the one of the SRSG,
with the power to nullify or reverse any decisions made by the Kosovar au-
thorities that conflict with the Ahtisaari Plan. In the role of the EUSR, Feith
was requested to offer the EU’s advice and support to the Kosovo Govern-
ment in the political process, promote the EU presence in the territory, pro-
vide political guidance to the EULEX’s Head of Mission, and contribute to
the development and consolidation of respect for human rights and funda-
mental freedoms®. This ICR/EUSR double hat function, for how much it
created some advantages allowing closer contact and greater leverage with
the ISG member states, EU member states and the Kosovar authorities,
caused serious confusion, ambiguity and potential for misinterpretation. In
fact, Feith represented a figure entirely committed to the fulfilment of Koso-
vo’s independent status as ICR but, at the same time, in the role of the
EUSR, he had to align with the official free-status (or neutral) position of the
European Union.

It must be noted that the EU member states has never been unanimously
aligned on the matter and five countries openly opposed the secessionist turn
of Prishtiné/Pristina (Cyprus, Greece, Romania, Slovakia, and Spain). This

22 Assembly of Kosova, 17 February 2008, D-001, Kosova Declaration of Independence, pa-
ras. 1, 5, 12.

2 Joint Action of the Council of the European Union, 16 February 2008, OJ L 42/88
2008/123/CFSP, appointing a European Union Special Representative in Kosovo, Artt. 2, 3.
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meant that Feith, on every public occasion, had to clarify the capacity in
which he was speaking, and in extreme cases during meetings, he would ex-
plicitly state that he was ‘switching hats’?*, The implications for his credibil-
ity are self-evident. As argued by several accounts, this ambiguous double-
hat function of the ICR/EUSR demonstrated the limits of the European Un-
ion on the international stage and its incapability to agree on important polit-
ical issues, inevitably hindering its poor international relevance®. On 10
September 2012, the ICR was disbanded, marking the conclusion of the pe-
riod of international supervision of Kosovo’s independence?.

5.3 The European Union Rule of Law Mission in Kosovo (EULEX)

The EU Rule of Law Mission in Kosovo (EULEX) is the largest and most
costly mission ever deployed by the European Union under the European
Security and Defence Policy (ESPD), now renamed the Common Security
and Defence Policy (CSDP). In the first two years of the mandate, the mis-
sion reached the maximum capacity of 1700 international staff (around 3000
total organics) and with a starting budget of €250 million (later amended to
€265 million)?’. Although since 2012, EULEX has experienced downsizing
and repeated restructuring up to the current level of 396 personnel, the eco-
nomic engagement of the European Union has remained substantially steady,
covering in almost 15 years of deployment in Kosovo an expenditure of
nearly €2,5 billion?®.

Before creating the proper EULEX mission and amid the UN Special Envoy
Ahtisaari’s process to determine the future status of Kosovo, the European
Union had soared as the most adequate and willing actor to take lead in a
post-status scenario. Accordingly, the Council had disposed in 2006 the es-
tablishment of an EU Planning Team (EUPT Kosovo) regarding an EU crisis
management operation in the field of rule of law, especially the police and
judiciary sectors, and evaluate other possible areas?®. The EUPT was tasked
to initiate the planning of an EU Operational Plan (OPLAN) in Kosovo,

24 DERKS, PRICE (2010: 14).

%5 GREICGEVCI (2011: 297); KEUKELEIRE, KALAJA, COLLAKU (2011: 2-3); ZUPANCIC, PENC
(2018: 67).

% ALIU (2012).

27 Decision of the Council of the European Union, 11 June 2010, OJ L145/23 2010/322/CFSP,
amending Joint Action 2008/124/CFSP on the European Union Rule of Law Mission in Koso-
vo, EULEX KOSOVO, para. 6.

28 Data estimated from all the European Council decisions amending the Joint Action
2008/124/CSFP to extend the mandate of the EULEX Kosovo Mission, from 2008 until the
latest Decision of the Council of the European Union, 6 June 2023, OJ L146/22 (CFSP)
2023/1095, amending Joint Action 2008/124/CFSP on the European Union Rule of Law Mis-
sion in Kosovo, EULEX KOSOVO.

2 Joint Action of the Council of the European Union, 24 February 2006, OJ L112/19
2006/304/CFSP, on the establishment of an EU Planning Team (EUPT Kosovo) regarding a
possible EU crisis management operation in the field of rule of law and possible other areas
in Kosovo, Artt. 1, 2.
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which, once accepted by the Council, had also to be implemented by assum-
ing personnel, necessary procurement of tools and services necessary for the
mission, and managing the handover of functions from UNMIK to EULEX.
In the end, the Ahtisaari plan sunk in the Security Council ‘game of vetoes’
and the original transfer of powers from UNMIK did not occur. However,
the EU proceeded to establish the EU Mission on Rule of Law in Kosovo
(EULEX) on 16 February 2008, purposely the day before the official unilat-
eral declaration of independence of the Kosovo Assembly.

5.3.1 Mandate and Structure

The Council established the EULEX mission adopting on 16 February 2008
the Joint Action 2008/124/CFSP on the European Union Rule of Law Mis-
sion in Kosovo, EULEX KOSOVO. The procedure of adoption followed a
twofold legal basis provided in the Treaty of the European Union: Article 14,
which states the joint legislative exercise of the Council and the European
Parliament, and the third paragraph of Article 25, by which:

“The Council may authorise the [Political and Security Committee (PSC)], for
the purpose and for the duration a crisis management operation, as determined
by the Council, to take the relevant decisions concerning the political control
and strategic direction of the operation”°.

Furthermore, the Preamble of the Joint Action explicitly referred to the Secu-
rity Council Resolution 1244 and thereof authorisation to establish an inter-
national interim and transitional administration “with the assistance of rele-
vant international organisation™!, The mandate was addressed in the Mis-
sion Statement:

“EULEX KOSOVO shall assist the Kosovo institutions, judicial authorities
and law enforcement agencies in their progress towards sustainability and ac-
countability and in further developing and strengthening an independent mul-
ti-ethnic justice system and multi-ethnic police and customs service, ensuring
that these institutions are free from political interference and adhering to in-
ternationally recognised standards and European best practices”.

EULEX is a mission essentially focused on the rule of law, cardinal princi-
ples comprised in the fundamental values of Article 2 of the Treaty on Euro-
pean Union. In line with the principle of the rule of law, all public authorities
must operate within the confines of the law and adhere to its boundaries.
This principle also mandates a transparent, democratic, pluralistic, and ac-
countable lawmaking process, ensuring effective legal protection, including
access to justice through independent and unbiased courts, as part of the sep-
aration of powers. It also demands equal protection for everyone under the

30 European Union, 10 March 2001, 2001/C 80/01, Treaty of Nice Amending the Treaty on
European Union, The Treaties Establishing the European Communities and Certain Related
Acts, Artt. 14, 25.

31 Resolution of the United Nations Security Council, 10 June 1999, S/RES/1244, The Situa-
tion in Kosovo, para. 10.
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law, prevents the arbitrary use of power, and guarantees the safeguarding of
civil and political rights and freedoms. The EU believes that a strong culture
of the rule of law is essential for fostering democracy, combating corruption,
protecting academic and media freedoms, and promoting human rights. Con-
sequently, EULEX was committed to advancing these values in Kosovo.
EULEX’s original tasks consisted in a monitoring role concurrent to the re-
taining of certain executive responsibilities®’. As concerns the former, the
strategy was based on a ‘monitor, mentor, and advise (MMA) approach’ to-
wards the competent Kosovo institutions. ‘Advising’” was referred to offer
expert guidance to the Kosovo authorities to aid in the development of key
components for creating the required structures and legislation and improv-
ing the effectiveness of the authorities. ‘Monitoring’ implied the adoption of
a system of measuring performance and activities of the mission, an accurate
method of registration and drafting of the report for a six-month cycle.
‘Mentoring’ was meant to describe the manner in which EULEX exercised
its activity of advising and monitoring the Kosovo law enforcement authori-
ties on a basis of mutual trust and professional respect®:.

However, what made the EULEX mission truly special relatively to the rest
of the ESDP/CSDP missions was its executive powers. The EU mission
could directly interfere in the decisions, structure and domestic policy of lo-
cal institutions. In line with the Ahtisaari Plan, the European Council en-
trusted the EULEX mission with the power to investigate, prosecute and ad-
judicate cases of war crimes, terrorism, organised crime, corruption, inter-
ethnic crimes, financial/economic crimes and other serious crimes®*. Fur-
thermore, EULEX could “assume other responsibilities, independently or in
support of the competent Kosovo authorities, to ensure the maintenance and
promotion of rule of law, public order and security”, including also reversing
or annulling operation decisions taken by the competent Kosovo authori-
ties®. In this sense, EULEX was the first mission in the external relations of
the European Union to hold such a capacity within a third ‘state’.

In addition, EUELEX was assigned two other operational objectives. First,
the so-called ‘North Objective’, by which the Mission is committed to re-
store the rule of law in the norther territories of Kosovo, beyond the Ibar riv-
er. Here, in light of the persistent divisions between the central authorities of
Prishtiné/Pristina and the Serbian municipalities, EULEX has maintained a
central role in the fields of judiciary district system, law enforcement and
correctional system, and the improvement of Customs institutions. Finally,
EUELX is at the forefront in the normalization between Serbia and Kosovo,
providing the necessary technical support for the implementation of the
agreements reached in the framework of the EU-facilitated dialogue®.

32 Joint Action 2008/124/CFSP, supra note 21, Art. 3(a).

33 SPERNBAUER (2010: 17-18).

34 Joint Action 2008/124/CFSP, supra note 21, Art. 3(d).

35 1vi, Art. 3(b),(h), emphasis added.

3 Report of the European Union Rule of Law Mission in Kosovo, 20 October 2015, EULEX
Factsheet, p. 2.
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The initial structure of EULEX was illustrated by the Joint Action in three
main components: customs, police, and justice®’. The latter component was
further subdivided into five sections, namely judges in the civil field, judges
and prosecutors in the criminal field, and judicial experts and judges in the
Kosovo Ministry of Justice, the Kosovo Judicial Council and the Kosovo
Correctional Service.

The police component mirrored the organisational structure of the Kosovo
Police Service (KPS) with four departments: Operations (170 staff mem-
bers), Crime (120 staff members), Borders (113 staff members), and Admin-
istration (25 staff members)®®. The mission was assured a unified chain of
command, under the leadership of the Head of Mission (HoM) and the over-
all Civilian Operation Commander (COC). The latter vests the role of Direc-
tor of the Civilian Planning and Conduct Capability (CPCC), situated in
Brussels, exercising command and control of EULEX at the strategic level.
The COC has to ensure proper and effective implementation of the decisions
of the Council and the PSC, regularly consulting with the EUSR®*. Below
the Civilian Operation Commander, the Head of Mission assumed authority
at the theatre level, exercising command and control over personnel, teams
and units as assigned by the COC, as well as administrative and logistic re-
sponsibility, including over assets, resources and information at the disposal
of the mission®®, The HoM was required to coordinate as appropriate with
the other EU actors present on the ground as well as receive political guid-
ance (i.e., not direct orders) from the EUSR.

The EU leadership continuously engaged in strategic planning and close co-
ordination with the Kosovar authorities, to ensure the effective and success-
ful work of the mission. This approach was adopted on all distinct levels of
hierarchy and stages of the planning process, but the central and highest co-
ordination mechanism was certainly the Joint Rule of Law Coordination
Board (JRCB)*. Co-chaired by the local authorities and the Head of Mission
(HoM), this politically integrated forum convened representatives from na-
tional authorities alongside multilateral and bilateral donor institutions, most
notably the European Commission Liaison Office (ECLO)*. Beneath the
JRCB level, various thematic working groups facilitated prior coordination
and follow-up at a more technical level.

EULEX was launched throughout Kosovo in December 2008, reaching full
operational capability in April 2009, and during its first two years of man-
date undertook a programmatic approach to conduct a detailed assessment of
the state and performance of Kosovo’s rule of law, evaluating the state of the

87 Joint Action 2008/124/CFSP, supra note 21, Art. 6.

38 SPERNBAUER (2010: 20).

3 Joint Action 2008/124/CFSP, supra note 21, Art. 7.

40 Jvi, Art. 8.

41 Report of the United Nations Secretary-General on the United Nations Interim Administra-
tion Mission in Kosovo, 17 March 2009, S/2009/149, Annex |, Report of the SG/HR for CFSP
to the UNSG on the activities of the European Union Rule of Law Mission in Kosovo, p. 5.

42 Report of the European Union Rule of Law Mission in Kosovo, July 2009, EULEX Pro-
gramme Report, p. 9.
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police, customs and justice*®. In June 2010, the Mission in Kosovo was ex-
tended for an additional two years, maintaining its primary objective*.
However, since the 2012 extension of the EULEX mandate, the Council de-
cided to gradually limit the international responsibilities in order to favour a
major local ownership and accountability. Accordingly, the Mission under-
went significant downsizing and restructuring. The international personnel
was reduced to 1250 (and 1000 for the local support staff), while from an
operational point of view, it was reorganized into two key departments: Ex-
ecutive Division, focused on the Mission’s executive competence, and
Strengthening Division, related to the MMA activities with the local coun-
terparts®. EULEX progressively handed over competencies to the Kosovar
judicial system, except for the northern territory of Kosovo, where the CSDP
mission reserves substantive responsibility in the judicial proceeding until
the Kosovar communities will not solve within the framework of the EU Fa-
cilitated Dialogue between Belgrade and Prishtiné/Pristina“®.

The 2018 extension of the mandate has led to another formal restructuring,
with the transformation of the Divisions in the current pillars*’. First, the
Monitoring Pillar assesses the functioning of the Kosovo judiciary in terms
of procedural, legal and human rights compliance through monitoring of se-
lected cases and resulting in reports with findings and recommendations for
the Kosovo authorities aimed at improving the justice system. Further, the
Operations Support Pillar, by which EULEX contributes as second security
responder to the maintenance and promotion of public order and security in
cases of civil disturbance, alongside a three-tiered coordinated mechanisms
with the Kosovo Police and KFOR*, EULEX is still today in place and
whose mandate is at present extended until 14 June 2025%.

43 Press Release of the Council of the European Union, 6 April 2009, S095/09, Javier SOLA-
NA, EU High Representative for CSFP, welcomes EULEX full operational capability; Report
EULEX Programme Report (2009), supra note 42, p. 6.

44 Decision 2010/322/CFSP, supra note 27.

45 Decision of the Council of the European Union, 5 June 2012, OJ L146/46 2012/291/CFSP,
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46 Decision of the Council of the European Union, 12 June 2014, OJ L174/42 2014/349/CFSP,
amending Joint Action 2008/124/CFSP on the European Union Rule of Law Mission in Koso-
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a. Police component

The significance of law enforcement and Security Sector Reform (SSR) has
been already addressed in Chapter Five of this study regarding the work of
UNMIK and KFOR during the international administration. Here instead we
shall focus on the performance of the proper EULEX mission in this field.
The European Union had already had some experience in the planning and
implementation in light of the 2002 European Union Police Mission
(EUPM) in Bosnia-Herzegovina®® and the 2003 EU Police Mission (EUPOL
Proxima) in the former Yugoslav Republic of Macedonia (fYROM)>. In ad-
dition, the Council had elaborated a strategy for these kinds of ESDP/CSDP
missions in the EU Comprehensive Concept for Strengthening of Local Po-
lice Mission (hereafter the Concept), based on the prior Feira and Nice Euro-
pean Council Conclusions®2. The two generic yet fundamental concepts of
police missions there defined by the EU were: “strengthening of local police
forces”, meant as the deployment of force essentially to educate, train, moni-
tor, and advise, with of goal elevating the capabilities and conduct of the lo-
cal police to meet international standards, particularly in the area of human
rights, and enhancing their overall effectiveness; and “substituting for local
police forces”, notably in scenarios where local structures are failing, by
which the main task of EU police forces, to be deployed as early as possible,
is to contribute to restoring public security by maintaining order, protecting
people and property, addressing violence, reducing tensions, and resolving
disputes, while also facilitating the reactivation of judicial and penal facili-
ties®. These two tenets were essentially incorporated into the overall EU-
LEX mission as aforementioned, including the police component.

The latter was structured in fact in three main departments: the Police
Strengthening Department (PSD), the Police Executive Department (PED),
and the Special Police Units (SPU). The PSD carry out the MMA activity
according to the principle of ‘co-location’: due to physical proximity, Koso-
var police officers were continuously subjected to supervision by mission
experts. Based on its evaluation, the PSD could propose recommendations to
the KPS and measure their operationalization through the so-called Action
Fiches®. As regards the EULEX executive police, its legal basis is contained
in Article 17 of the Kosovo law No. 03/L-053, by which the EULEX police
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2002/210/CFSP, on the European Union Police Mission.
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has “the authority to exercise the powers as recognized by the applicable law
to the Kosovo Police” and according to the modalities defined by the HoM™,
The PED has jurisdiction in five clearly defined areas, financial crime, orga-
nized crime, war crimes, terrorism and corruption; it holds substantial inde-
pendence of investigation from the KPS, with its command structure and
may submit cases directly to the Special Prosecutorial Office®. Finally, the
Special Police Units are meant to deal with riots and civil uprisings, thus
overlapping with some of KFOR’s public order functions. As a result, the
two forces successfully developed a solid and significant coordination, con-
cluding several ‘technical arrangements’ and establishing a clear labour divi-
sion, through the so-called ‘cascade of responsibilities’: in case of a security
incident the local Kosovo Police Service would be the first responder which,
if deemed necessary, would call upon the EULEX SPU which, in turn, may
rely on KFOR as the last responder. Overall, the cooperation between EU-
LEX and KFOR is seen as a truly valid instance of good practice in civil-
military relations (CIMIC)®’.

b. Justice component

Unsurprisingly, the justice sector is a cornerstone of the mission of the rule
of law, with the monitoring unit playing a crucial role in overseeing and
guiding the entire justice system. This includes everything from criminal jus-
tice to property and privatization cases. The MMA activity was considered a
tripartite yet successive unitary process®. First, based on informal meetings,
monitoring regarded case allocation, workload distribution, witness protec-
tion, corruption, discrimination, enforcement of judicial decisions, prison
sentences and fines. Mentoring occurred chiefly on informal but individual
basis between the European judge or prosecutor and the respective Kosovar
counterpart and was focused on the management of executing cases upon
appeal, the accessibility to the courts, registration, evaluation and service
system of appeals in criminal law®®. This strengthening activity of EULEX
was in line with the characteristics normative character of the European Un-
ion and the over-arching focus on the empowerment of society, based on the
principle of local ownership.

However, EULEX undertook considerable work too of direct judiciary exer-
cise, mostly based on the assessment of Kosovo’s systemic inefficiency and
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inclination to political interference, corruption and intimidation®. Pursuant
to the Kosovo Assembly Law No. 03/L-053 on the Jurisdiction, Case Selec-
tion and Case Allocation of EULEX Judges and Prosecutors in Kosovo, EU-
LEX judges and prosecutors became an integral part of Kosovo’s judicial
system both at the level of the supreme court and district courts, both in civil
and criminal matters, with the power to initiate investigations and to con-
clude proceedings®. EULEX executive division had compulsory and thus
exclusive jurisdiction over most serious crimes, such as terrorism, genocide,
crimes against humanity, war crimes inter-ethnic crimes, organized crime,
financial crimes and other serious crimes provided in the amended Yugoslav
Criminal Code.

In addition, EULEX held a secondary and residual jurisdiction over crimes
that were not investigated or prosecuted by the Special Prosecution Office of
the Republic of Kosovo (SPRK). In the area of criminal law, priority was set
for the processing of cases inherited from the period of UNMIK, mainly
composed of two broad categories: war crimes against the civilian popula-
tion committed during the 1998-1999 conflict, and crimes committed during
the March 2004 Riots®2. The jurisdiction of EULEX judges mirrored the
practice under UNMIK with the creation of mixed or hybrid panels of three
judges, composed of a consistent majority of European judges, including the
chairperson, and only one Kosovar judge. However, in extreme cases when
locals were not willing to exercise their office, the President of the Assembly
of EULEX judges had the authority to decide on the assignment of a specific
case to a panel composed entirely of European judges®®.

In the area of civil law, EULEX judges were assigned by Article 5 of the Ko-
sovo Law on EULEX jurisdiction to proceedings related to public and pri-
vate property, that is, falling within the jurisdiction of the Special Chamber
of the Supreme Court of Kosovo on Kosovo Trust Agency (KTA)%. This
represented an interesting novelty compared to the previous jurisdiction of
UNMIK’s international judges and prosecution and was considered neces-
sary because of the widespread use of falsified documents to legitimize
fraudulent transactions, the complex legal challenges involving missing or
displaced persons, the absence of formal records to verify past transactions,
and the political implications of such property claims®.

The 2014 extension of EULEX’s mandate brought a new major redefinition
of the mission’s activities. Contextually the new Law on Jurisdiction and
Competencies of EULEX Judges and Prosecutors in Kosovo, it was set a
new composition of the mixed/hybrid court panels, reversing the majority in

60 Poopuu (2020: 237).

61 Law of the Assembly of the Republic of Kosovo, 13 March 2008, No. 03/L-053, on the Ju-
risdiction, Case Selection and Case Allocation of EULEX Judges and Prosecutors in Kosovo.
62 Report of the European Union Rule of Law Mission in Kosovo, 2009, Annual Report on the
Judicial Activities of EULEX Judges 2009, pp. 5-6.

8 Ivi, p. 8.

64 Kosovo Assembly Law No. 03/L-053, supra note 61, Art. 5.1.

65 SPERNBAUER (2010: 26).

165



favour of the Kosovar judges and leaving only one seat to the European
judges. Further, it was decided to terminate the possibility of EULEX taking
new cases while gradually handing over competencies to the Kosovar judi-
cial system. The only exception to this process was in Northern Kosovo, as
anticipated. In the subsequent extension of the mandate, no substantial
changes were made but the transferring process continued. After the an-
nouncement in 2018 of the conclusion of EULEX’s executive mandate for
serious crimes, the ESDP mission in the judiciary field is currently engaged
in a robust systemic and thematic monitoring of selected cases across the en-
tire criminal justice system, as well as aspects of the civil justice system,
with the goal of evaluating compliance with human rights obligations®.

c. Customs component

Customs is considered one of the most crucial sectors in Kosovo, owing to
the fact that it raises revenues for more than 70 per cent of the annual state
budget®’. At the time of EULEX deployment, it was in place an already con-
siderably solid system, run by local officials and regulated by the 2004 Cus-
tom Codes®®. The first EULEX Programme Report noted that local customs
staff was quite well trained and regularly assessed to carry out their basic du-
ties, the government had adopted a strategy on integrated border manage-
ment, and operational plans had been developed®.

However, the report also emphasized a continuous need to improve the exist-
ing insufficient legislation and for specialized training in law enforcement™.
Due to the economic significance of this sector, customs hold a high poten-
tial for corruption and political interference, especially in a context such as
Kosovo™. It is enough to consider that, for instance, shortly after independ-
ence, the Kosovo government’s attempt to politicize the customs service by
removing its director was thwarted by intense pressure from the EU and the
USA, leading to his reinstatement. When a similar effort was attempted in
2010, the EU swiftly intervened once again, taking measures to counter the
Kosovar action’.

The ESDP mission’s primary objective was to restore the public confidence
towards the authority and impartiality of customs institution, by ensuring
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management capabilities and limiting political interference. In practice, this
was achieved through advisory functions alongside the deployment of mo-
bile teams. Further, EULEX gradually developed a data registration system,
resulting in a substantial reduction in goods smuggling and decreasing reve-
nue losses by over 80 per cent™,

In 2011, Serbia and Kosovo reached an agreement on Integrated Border
Management (IMB), followed in 2012 by a Technical Agreement and an Ac-
tion Plan, by which the parties shared responsibilities over six ‘border’ cross-
ing in  Merdaré/Merdaré,  Bérnjak/Brnjak, = Mutivodé/Mutivode,
Jarinjé/Jarinje, Dheu-i-Bardhé/Konqul, e Mucibabé/Depce™. Although the
process of implementation encountered some obstacles, the IMB provided
for freedom of movement of people and goods through a collaboration of
Kosovo Police and Customs agencies and Serbia’s counterpart in two phas-
es: first, the establishment of temporary buildings, later followed by the con-
struction of permanent facilities in accordance with EU standards™.

The major challenge for EULEX and Kosovo Customs has thus far been the
execution of regular patrols on the so-called ‘green border’, i.e., the land
‘borders’ between Kosovo and its neighbouring countries. KFOR has com-
plained about the fact that the EU mission does not have sufficient capabili-
ties and manpower to effectively carry out such tasks, thus eventually lead-
ing to an increased burden on KFOR itself’. As a result, certain zones of the
green border have remained exposed and more vulnerable to illegal traffick-
ing and organized crimes. To counter these deficiencies, EULEX supported
the creation of a National Centre for Border Management assuring proper
regional, cross-border, and institutional cooperation as well as collection,
analysis and dissemination of information”’. In conclusion, notwithstanding
the continuous necessity to improve the management of green borders as
well as the inconsistency against political interference, EULEX has demon-
strated a positive influence on the effectiveness of customs institutions, en-
suring continuous improvement throughout the years’,

5.3.2 Continuity and legal implications for UNMIK

The original schedule of the Ahtisaari plan according to which, after the of-
ficial independence of Kosovo, UNMIK would end its mandate and hand
over its authority to an ESDP mission was never endorsed by the Security
Council. This meant that the supreme legal basis of Resolution 1244 was un-
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altered and that EULEX, whose establishment was masterminded by the
Council of the European Union purposedly before the unilateral declaration
of Prishtiné/Pristina, had to find a way to conform with the still-existing UN
legal framework.

Furthermore, following the declaration of independence, an apparent incom-
patibility arose between the Kosovar Constitution and the international civil-
ian presence. The Kosovar Constitution adopted in June 2008 did not recog-
nize neither the authority of UNMIK nor the SRSG, notwithstanding the fact
that both were still legitimized by Resolution 1244. This contraposition
made inoperative the role of the SRSG who, since 15 June 2008, decided to
abstain from exercising his/her powers either to modify or nullify Kosovar
legislation and from issuing new Regulations — it must be cleared that how-
ever the SRSG is formally reserving all his power to date. Such was the am-
biguity that the SRSG himself admitted to the Security Council that he was
stuck in a situation of impasse, being de facto prevented in the exercise of
his powers while de jure authorised™.

Secretary-General Ban Ki-Moon attempted to bypass the deadlock by pre-
suming his competence to delegate powers to EULEX. This initiative was
highly controversial due to the lack of an explicit endorsement of the Securi-
ty Council, as had consistently occurred in prior reconfigurations of UN mis-
sions®. In his July 2008 report, Ban Ki-Moon claimed, in consideration of
the demonstrated inability of the Security Council to provide guidance, his
intention to instruct his SRSG to initiate operational adjustments of the in-
ternational civil presence in Kosovo so as that the EU would:

“perform an enhanced operational role in the area of the rule of law under the
framework of resolution [sic] 1244 (1999) and the overall authority of the
United Nations. The European Union will, over a period of time, gradually as-
sume increasing operational responsibilities in the areas of international polic-
ing, justice and customs throughout Kosovo™®?,

Concurrently, the EU High Representative, Javier Solana, publicly con-
firmed the subjection of EULEX “under the global authority of the United
Nations” alongside the commitment to provide all necessary reports to the
UN Secretary-General®. The Security Council expressed in favour of the re-
configuration of the UN mission in Kosovo only in November 2008, based
on the definition of a Six Point Plan presented by Secretary-General Ban Ki-
Moon concerning the areas of police, courts, customs, transportation and in-
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frastructure, boundaries, and Serbian patrimony®. In addition, it was estab-
lished that the EU mission would be neutral regarding Kosovo’s status and
refraining from any measures to implement the provisions of the Ahtisaari
plan®. As argued by De Wet, it corresponded to a legalisation of EULEX
under Resolution 1244 ex post facto®. In this newly agreed framework, the
EU and UN mission managed to coordinate their coexistence in the small
territory of Kosovo thanks to a clear division of labour. EULEX would as-
sume executive powers and monitoring for police, judiciary and customs,
while UNMIK’s functions would be limited to monitoring and reporting; fa-
cilitating where necessary and possible arrangements for Kosovo’s participa-
tion in international agreements; facilitating dialogue between Belgrade and
Prishtiné/Pristina for practical concerns as well as the implementation of the
aforementioned ‘six points’. Accordingly, the reconfigured UNMIK down-
sized in personnel and budget, abandoning its pillars structure, except only
for the one entitled to the OSCE Mission in Kosovo (OMiK), which has con-
tinued up to date to play a crucial role in building and monitoring Kosovo
institutions and supporting minority communities®’.

After the 2008 restructuring, UNMIK was in practice emptied of its core
competencies, preserving only a formal yet resilient guise to become a
“presence of coordination and mediation” between EULEX, OSCE, KFOR
and the Serbian northern communities®. In fact, the deployment of EULEX
faced strong resistance in the Serbian northern territories, where instead
UNMIK’s authority became more accepted due to its official neutral stance —
EU’s ambiguity was due to the fact that the majority of its member states
supported Prishtiné/Pristina’s stance®®. As a result, contrarily to the 1999-
2008 decade, when the Kosovo Serbs opposed the UN presence, the post-
independence situation shifted, compelling the EU officials to work through
UNMIK’s mediation in the northern territories. In essence, while the Kosovo
Albanian government welcomed to phase out UNMIK in favour of EULEX,
the Serbian minority remained more supportive of UNMIK’s continued pres-
ence®,

However, even though UNMIK’s mediating role has effectively enabled in
the last decade an increasing rapprochement between Serbian communities
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and the EU mission, the practical utility of the United Nations in Kosovo has
inexorably waned. UNMIK’s presence appears today like a forcing, the chi-
meric and expensive legacy from ‘a distant past’ that to justify its existence
has progressively set objectives more and more abstract. Several authors
have argued for the necessity of a definitive termination of UNMIK’s man-
date in favour of EULEX®. Such a turn of events will inevitably require the
consensus of the Security Council to finally abrogate Resolution 1244 but, as
things stand today, there is no clear indication that this could be possibly ful-
filled in the next future.

5.4 Prishtiné/Pristina-Belgrade normalization prospects

Throughout the international administration since 1999, the Serbian and Yu-
goslav authorities have always upheld their sovereign prerogatives over the
province of Kosovo and Metohija (or Kosmet), based also on the explicit
commitment of “all [UN] Member States to the sovereignty and territorial
integrity of the Federal Republic of Yugoslavia”, as nailed down in the fun-
damental Resolution 1244%, Without any surprise, the unilateral declaration
of independence of the Republic of Kosovo in 2008 exacerbated the confron-
tation between Belgrade and Prishtiné/Pristina. Less than half of the interna-
tional community refused to recognize the new state and Serbia questioned
the legality of the Kosovo Assembly’s declaration before to the International
Court of Justice (ICJ). The court provided an advisory opinion strictly based
on how the question received had been formulated and concluded by ten
votes to four that:

“the adoption of the declaration of independence of 17 February 2008 did not
violate general international law, Security Council resolution 1244 (1999) or
the Constitutional Framework. Consequently, the adoption of that declaration
did not violate any applicable rule of international law”%,

After the independence, the European Union stood in for the UN not only in
the operational activities but also as a principal mediator in the question of
normalization with Serbia. ‘Mediation’ consists in a tool of conflict resolu-
tion more pronounced of basic good offices in the sense that a dispute be-
tween two sides is facilitated by a third party, the mediator, who is an active
participant, authorized and expected to put forward new proposals and to in-
terpret and convey each party’s proposal to the other®®. On 9 March 2011, the
European External Action Service (EEAS) launched the EU-facilitated Dia-
logue between Belgrade and Prishtiné/Pristina, with Kosovo’s delegation
led by Ms Edita Tahiri, Deputy Prime Minister and Minister for Dialogue in
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the Kosovo Government, and the Serbian delegation led by Mr Borko Stefa-
novi¢, Serbia’s Special Representative to the dialogue®. The first act of this
EU-led process concluded in 2013, and was characterized by a first phase of
technical dialogue (2011-2012), during which the parties reached a series of
timid agreements that led towards a proper political dialogue, as formally
recognized by the Resolution of the Kosovo Assembly in support of:

“the process of solution of problems between two independent and sovereign
states, Kosovo and Serbia, on behalf of normalization of relationships be-
tween themselves, improvement of citizens’ life and advancing the European
agenda for two states and the region”®.

In this second phase, since the summer of 2008, the negotiations were also
held by high-profile politicians, such as both parties’ Prime Ministers, al-
ways parallelly to the technical talks®’. Brussels tried to exploit its leverage
over the two parties’ aspiration to EU membership, concluding in 2013 the
signing of the First Agreement of Principles Governing the Normalisation of
Relations (hereafter the Brussels Agreement)®, Its key elements were the es-
tablishment of an Association/Community of Serb municipalities in Kosovo;
the principle of a unified police force within Kosovo, including the integra-
tion of police from northern Kosovo into the Kosovo police service; the in-
tegration and functioning of all judicial authorities under Kosovo’s legal
framework; and the facilitation of municipal elections in northern municipal-
ities by the OSCE. As a result, Serbia closed down its “parallel structures’ in
Northern Kosovo, including police stations and criminal courts, allowing the
integration of four municipalities in the Kosovo System of governance and
the effective participation of the Kosovo Serbs for the first time in the vote
of the local elections in November 2013%.

Accordingly, the European Council granted the opening of accession negoti-
ations with Serbia in January 2014'% and the start of negotiations on a Stabi-
lisation and Association Agreement with Kosovo!®. Based on the Brussels
Agreement, Belgrade and Prishtiné/Pristina agreed not to “block, or encour-
age other to block” the other side’s progress towards EU membership, but
Serbia continued consistent diplomatic efforts preventing Kosovo’s acces-
sion to international organisations (such as UNESCO in 2015) and working
to gain more support from countries not accepting Kosovo’s independ-
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encel®, It is noteworthy that Belgrade succeeded in certain cases also in per-
suading countries to revoke their official recognition of Kosovo — an unprec-
edented event in modern international law'®,

The ultimate goal of the EU-facilitated dialogue is the mutual recognition of
Kosovo and Serbia, however, after 2013 no considerable progress has been
achieved in the normalization process or its implementation. In 2014, the
German Chancellor, Angela Merkel attempted to give a new impulse to the
negotiations by introducing the so-called Berlin Process, that is, gathering a
smaller group of international stakeholders and Western Balkan countries.
Also in this case, Belgrade proved adamant about its firm rejection of any
possibility for a formal recognition, recalling the prophetic words of former
Serbian President, Boris Tadi¢:

“no democratic leadership in Serbia would ever, under any circumstances,
recognize the unilateral declaration of independence. This principled position
is set in stone and will not change — come what may. There are those who ex-
pect us to yield eventually. That will not happen”%4,

The post-2013 diplomatic stagnation, other than reaffirming the Serbian po-
litical obstinance, evidenced the limited tools that the EU has to put pressure
on external parties, constraining its policy effectiveness and international
relevance'®. In 2018, the negotiations were officially suspended after the
controversial decision of the Kosovo government to introduce a tariff of 100
per cent on imported goods from Serbia and Montenegro. It marked the be-
ginning of the 2018-2020 tense period between Belgrade and Prisht-
iné/Pristina and registered a series of protests by the Kosovar Serbian minor-
ity clustered in the northern province of Mitrovica. Furthermore, looking at
the developments in the domestic politics of Kosovo, in 2019 the change of
government with the new ruling party VETEVENDOSJE! openly rejected
any furthering of the dialogue without a precise and clear agenda'®.

The Dialogue was tentatively resumed in 2020 with a new interference of the
United States, leading to the conclusion of the so-called Washingzon ‘Com-
mitments’, brokered by the Trump Administration to pursue the way of an
economic normalization focused on business and trade!®”. However, a lack of
coordination and communication, especially between the EU and the US,
and their respective Special Envoys, Richard Grenell and Miroslav Lajc¢ak,
seriously hampered the process. As argued by Stanicek, the reasons for the
“very limited results are multiple, ranging from the internal political situa-
tion in both countries to ambiguous and asymmetrical expectations of the
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normalization agreement'%, North Kosovo has remained the hot spot of the
question, triggering in the summer of 2021 another crisis due to the decision
of the Kosovo government to ban the Serbian license plates!®. Only on Sep-
tember 30", the emergency was over with the effective end of the ban on
Serbian license plates thanks to the mediation of Brussels!°.

Overall, despite the fact that the conflict ended more than twenty ago, the de-
finitive resolution to the confrontation over Kosovo has not been found yet.
Unquestionably, there still persists an underlying rage ready to erupt: the
most recent evidence in September 2023 and the dramatic ambush of some
Serbian paramilitary on Kosovo police officers!!. Furthermore, despite the
deeper engagement of the EULEX since 2008, the EU has shown its limited
power, or willingness, to make concrete headway towards a political solu-
tion. Brussels should probably be more concerned on the matter or, as it is
fairly comprehensible, the local stakeholders will look for support elsewhere,
as warned by former Austria’s Chancellor, Sebastian Kurz:

“If the European Union does not offer this region a real perspective, we have
to be aware that other superpowers — China, Russia or Turkey — will play a
bigger role there. The region belongs to Europe geographically, and it needs a
European perspective”',

After the (operational) demise of the UN mission, the European Union has
had the opportunity to put into practice once and for all its alleged potential,
but so far it has not seized it yet. Who will?
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110 Agreement on car license plates, 30 September 2021, Brussels. The parties agreed on three
points regarding the simultaneous removal of the special police units in certain checkpoints,
the temporary application of a sticker regime pending the negotiated solution for the license
plate issue within six months.

111 BORGER, O’ CARROLL (2023).

112 Sebastian Kurz quoted in Borrey (2021).
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Conclusions

“You can force your way in, but you have to build your way out™. The story
of little Kosovo serves as a telling example of the greatest challenge of our
times: the complexity and contradictions in maintaining peaceful coexistence
and tolerance between different ethnic groups while developing a secure en-
vironment for the protection and promotion of human rights. International
territorial administration (ITA) is a specific formula of governance that has
emerged in history as a potential remedy to the deficiencies of states in guar-
anteeing their people’s safety and respect. In this sense, ITAs are designed as
a tool for conflict resolution, peace endurance and human security.

This study has tried to explore the controversial limits and incremental
achievements revealed from the not-so-recent practice of international ad-
ministrations by asking: what is the role of international organisations in in-
ternational territorial administrations? What explains their failures and their
achievements? To answer these questions, we have dwelled on the experi-
ence of Kosovo as the central case study for a twofold justification. On the
one hand, the multitude of international organisations acting in Kosovo was
demanded by the very small size of the territory to figure out some coordi-
nating expedients not to mutually interfere with each other. In addition, the
story of Kosovo has embodied a shockingly powerful impact on the current
international system under a variety of aspects: from NATO’s humanitarian
intervention to the proper period of the joint administration under the United
Nations Interim Administration Mission in Kosovo (UNMIK) and the Koso-
vo Force (KFOR), to the ongoing European Union Rule of Law Mission
(EULEX).

The hypothesis upon which this study was built is that flaws in the political
factors of international organizations can derail, or at least significantly im-
pair, the potential operational successes of international administrations. This
study sought to assess the performance of international organisations in in-
ternational territorial administration, by employing an analytical framework
composed of three explanatory factors: ‘political factors’, the foundational
elements of any international mission, forming its conceptual and guiding
framework, including its mandate; ‘operational factors’, the decisions, ac-
tions, and direct consequences of the authorities and officials managing the
international administration; and ‘contextual factors’, the specific socio-
political, cultural, and historical conditions of the targeted territory and its
people.

We have concentrated the most on the political factors underlying the de-
bates and divisions within the Security Council, the maximum political or-
gan of the international community, approaching the final version of Resolu-
tion 1244. Nonetheless, we have encountered political factors also when oth-

! STROHMEYER (2001: 108).
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er international organisations launched operations strictly related to the UN
transitional administration of Kosovo, such as the transformation of NATO
into a ‘humanitarian-interested actor’ and the growing responsibility of the
European Union beyond the mere economic sphere. Although these are not
species of ITA and therefore they were given their specific part of the analy-
sis (respectively Part I ‘Conflict” and Part III ‘Independence’), they unques-
tionably enable to highlight the nuances in the premises and the demise of
UNMIK.

We have investigated the operational factors of the experience in Kosovo in
the core Chapter Four of this study, and we have done it bearing in mind an
essential conceptual framework. The international administration of Kosovo
was an ‘exceptional’ one not just for the scope of its mandate but because it
was double-headed by the international civil presence (UNMIK) and the in-
ternational security presence (KFOR), and what is more, UNMIK itself func-
tioned as an ‘umbrella mission’ consisting of a multiplicity of working agen-
cies, including the leading United Nations High Commissioner for Refugees
(UNCHR), the Organisation for the Security and Cooperation in Europe
(OSCE), and the European Union.

In light of this complexity, we have tried to provide order by elaborating a
two-tier analytical framework: the civil-military cooperation (CIMIC) level,
and the ‘intra-pillar’ level. The former entails the joint work of two essential-
ly different nature of agencies, such as KFOR with the civilian counterparts
(that is, not only the UN in general). The ‘intra-pillar’ level evidently refers
to UNMIK’s potential not to be compartmentalized, but rather to function as
a flexible and organic structure. Finally, we have seen the potential of ‘con-
textual factors’ in their most prominent manifestation of the socialist judicial
legacy as well as in the events of 1998-1999, 2004 and 2008.

All of the above led us to three major findings. On the operational level, the
key solution that some of the largest international organisations have found
to overcome their mutual challenges in the small land of Kosovo and to ef-
fectively carry out their daunting mandate was a clear and well-defined divi-
sion of labour. We have seen how the lack of communication and coordina-
tion has produced various deficiencies, especially in the first years and in the
relations between the United Nations and KFOR. These two understood only
after the ‘wake-up call’ of the March 2004 Riots that selective cooperation
would be no more justifiable and eventually arranged proper technical plat-
forms of co-management. It is no coincidence that the most appreciable
achievements of the international administration of Kosovo occurred in the
establishment and training of the Kosovo Police Service (KPS), the result of
the rational coordination between the United Nations and the OSCE, or in
the planning and conduct of the municipal and general elections, outcome of
the functional interplay between the OSCE, UNHCR and KFOR. A different
story, instead, regarded the economic development wherein the different per-
spectives between the UN Headquarters and the European Union delayed the
implementation of the important transition towards a market-based economy.
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However, not all the limits of the international administration can be entirely
blamed on operational failures.

The second major finding of this study regards the political level and the in-
calculable significance of a clear and decisive mandate. The strength of the
story of Kosovo is exactly to accentuates more than elsewhere the disruptive
potential of inconclusive and ambiguous political factors. When the Security
Council Resolution established the transitional interim administration under
UN auspices, it also fatally impaired its possible success because of the con-
tradictions and ambiguity in the mandate. The Special Representative of the
Secretary-General (SRSG) and the rest of the international presence in Ko-
sovo were given an unprecedented scope of responsibilities but paradoxical-
ly without a clear end-state where to channel all of this power. Because of
the shortcomings in the Security Council’s decision, UNMIK ended up
stalling the political process for the determination of Kosovo’s status, even-
tually coming pointed out as a new antagonist of the interests of the local
people — that is, one of the main reasons international administrations are
employed for.

Lastly, international administrations both in their political as well as opera-
tional level cannot foreclose the significance of local agency. It is no novelty
that the relationship between the international authorities and their local
counterparts is crucial in determining the kind of governance that will result.
Several authoritative studies have already demonstrated that an excessive
top-down approach risks impairing the legitimacy of the mission, contraven-
ing the principle of sovereignty and self-determination, and ending up blur-
ring the lines with other forms of less virtuous governance, such as imperial-
ism, ‘neo-colonialism’ or protectorates?.

However, what stands out the most from the story of Kosovo is that, in case
of general stagnation or stiffness of the international community or the relat-
ed stalling of the international administration, the initiative of local people
may provide the most decisive and needed stimulus to the advancement of a
certain process. In Part I, we have seen how the Kosovar Albanians radically
changed their approach to the ‘question of Kosovo’ after seeing their in-
stances overlooked by the international community during the Dayton peace
process. The new strategy involved transforming Rugova’s passive re-
sistance into active guerrilla warfare against Serbian oppressive control,
with the goal of drawing international attention — which ultimately prompted
NATO’s intervention. In March 2004, the widespread violence by the Koso-
var Albanian majority was not merely an expression of inter-ethnic tensions,
but rather a manifestation of local frustration with the international commu-
nity’s reluctance to advance the process of determining Kosovo’s final status.
Once again, the escalation of protest succeeded in capturing international at-
tention, leading to the initiation of the Eide-Ahtisaari process. Finally, in
2008, faced with a new impasse due to international divisions that neither the

2 CHANDLER (2000); PARIs (2002); WILDE (2008); DE BRABANDERE (2009); VERDIRAME
(2011).
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UN nor the troika could resolve, only a bold unilateral act by the Assembly
of Prishtiné/Pristina managed to move Kosovo out of the limbo it had been
trapped in.

What we can draw from the experience of the ITA in Kosovo is the follow-
ing: overall, the operational mandate of the joint administration of UNMIK-
KFOR was carried out with a positive balance, although with some serious
flaws regarding human rights accountability. However, we have seen that the
latter is a recurrent challenge related to international organisations’ immuni-
ty. Unfortunately, the operational achievements of UNMIK and KFOR were
substantially shadowed by the fundamentally twisted political inconsisten-
cies imprinted in Resolution 1244. The resulting deadlock was ultimately
overcome only through a unilateral initiative by the Kosovar people, alt-
hough its legality and legitimacy remain subjects of controversy. In essence,
this suggests that ITAs can effectively address governance failures and post-
conflict reconstruction, as long as they are established with a clear mandate
and a defined end-state. When these elements are lacking, the system be-
comes impaired, potentially undermining the operational success of the tran-
sitional administration and leading to destabilizing outcomes in the territo-
ry—sometimes resulting in radical unilateral actions.

The findings of this study highlight the often-overlooked possible positive
impacts of international administration, challenging broad criticisms of ITA
as a whole. While this institution is certainly not without flaws, as we have
observed, our three-factor approach offers a more accurate cause-and-effect
analysis. This helps in pinpointing the true sources of certain dysfunctions,
enabling more effective solutions. Therefore, the key takeaway from this
analysis is the undeniable importance of political factors, which are critical
not primarily for ensuring the guaranteed success of international missions,
but for averting their potential failure from the outset.

While this study has offered valuable insights, it is equally important to
acknowledge the inherent limitations of the research. Our intensive focus on
the case of Kosovo allowed for a more detailed and precise analysis, but it
also necessitated only a brief consideration of the broader practices of ITAs.
This approach may have limited our ability to identify more abstract, recur-
ring patterns across different cases. The decision to concentrate on Kosovo
was deliberately made to produce a comprehensive study that integrates both
historical and normative perspectives, alongside an internal comparative
analysis given the diversity of actors involved in Kosovo.

However, future research could address the limitations of this focused study
by employing a larger sample, possibly concentrating on the experiences
during the 1990s. Such an approach could better illuminate the historical and
normative evolution of this institution, particularly by applying the three-
factor framework developed in this study. Expanding the scope of analysis in
this cautious way could provide a more ample understanding while still
maintaining an adequate attention to the unique characteristics of each spe-
cific ITA. Additionally, further research might explore international admin-
istrations not solely through the lens of global entities like the United Na-
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tions, but also by examining the role of regional organizations. This could
shed light on potential advancements in addressing the delicate balance be-
tween legitimacy and sovereignty, as well as the interaction between political
factors and local agency.

Ultimately, despite its limitations, this study lays a foundation for further re-
search and offers insights that can be expanded upon in future studies. Inter-
national territorial administrations may become increasingly significant in
the forthcoming era of polarization and confrontation, providing a seemingly
neutral mechanism for transitioning disputes towards a resolutive end-state.
Some of the most prominent examples at present may refer to the Palestinian
issue and the Donbas region, both of which have been embroiled in violent
and tragic conflicts for many years now. However, as the case of Kosovo
demonstrates, if the desired end-state is not be clearly defined from the out-
set, the outcome of the international administration may prove inconclusive
and unfulfilling. In conclusion, the potential of international territorial ad-
ministrations has not yet fully been proven as dismissible. Whether the ex-
treme cases of Kosovo and East Timor should not be viewed as definitive
solutions for post-conflict reconciliation and peacebuilding, they exemplify
an alternative approach — bold, with both strengths and weaknesses. But as
the common saying goes, the first person through the wall always gets
bloody.
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