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Introduction

This dissertation aims to provide a constitutional assessment of transitional justice in
Chile and Uruguay with regard to the promotion and protection of human rights. As a
young field of academic inquiry, transitional justice has stemmed from the third wave of
democracy starting in the 1970s and developed as a result of the reflections concerning
the legacies of human rights abuses committed by authoritarian regimes. Therefore, the
first chapter illustrates through a theoretical approach how the discipline has changed and
assumed distinct connotations with respect to different eras. Indeed, the chief conundrum
that dominated scholarship’s discussions since the inception of transitional justice as a
proper field is represented by the very definition of the doctrine, which explains why
observers and policymakers have embraced disparate mechanisms in order to attain the
common purpose of justice and truth. Overall, transitional justice encompasses a variety
of theories and instances that strengthen the legitimacy of the field as an inquiry of its

own.

The significant variety that characterises the transitional justice discourse is reflected also
in the vast array of mechanisms employed in order to deal with the past human rights
violations. Thus, the second chapter explores the benefits and pitfalls of transitional
justice instruments that all the countries facing heinous and systematic offences have
implemented; the dissertation’s analysis of judicial and non-judicial remedies reveals
that, depending on the political context inherited by newly democratic governments, a
state could investigate and prosecute the responsible parties or could opt for an amnesty
shielding offenders; by the same token, newfound regimes could also set up a truth
commission to provide an official national narrative, recommend reparations of either
symbolic or material nature to the injured parties and also ensure institutional reforms.
The latter consideration is relevant because of its direct connection with the domestic
sphere, thus taking into account the shifts in constitutionalism and acknowledging that
the development of transitional justice mechanisms depends not only on the evolution of

international jurisprudence but also on the specific context.

Accordingly, different normative frameworks interact to the point that the measures to
ensure transitions to democracy have to be approved with the interpretation of

constitutional provisions. Since the focus of the research project comprises two Southern



Cone countries, it is noteworthy to underline that the research project also includes the
regional dimension and examines the workings of the inter-American system for the
protection of human rights because they significantly contributed to the advancement of
law-abiding stances within countries in Latin America. The heterogeneity of transitional
justice, with its many facets expressing the constant dialogue among the international,
regional and national spheres, has been then applied to two specific nations in Latin

America in order to assess the effectiveness of transitional justice mechanisms.

Chile and Uruguay have historically enjoyed a solid democratic tradition of governance
whereby important values and inalienable rights were respected. In 1973, both countries
experienced an abrupt interruption of civil and political liberties when the armed forces
took over the institutional order and imposed repressive regimes under the aegis of
Operation Condor in the Southern Cone. Nowadays, Chile and Uruguay are at the
forefront of the promotion and respect of human rights,® appreciating favourable levels
of freedom and possessing an overall positive record with respect to other countries in the
region. The profound gap between the periods of ante- and post-transition is riveting, and
it leads the inquiry to ask how Chile and Uruguay have dealt with the past in order to
achieve such remarkable results. In other words, how did the two countries pick up the

pieces? What types of remedies were implemented to grant justice and truth?

In order to provide an answer to these matters, the final chapter carries out a comparative
analysis between the two countries firstly by putting under examination the fundamental
jurisdictional norms that have consolidated authoritarian enclaves and led the way to
gross violations of human rights, such as forced disappearances and torture.
Subsequently, the research project evaluates the various transitional justice mechanisms
adopted by each country with the purpose of dismantling the vestiges of oppression and
establishing a democratic order; the inquiry mainly focuses on public legislation issued
before and after the transition to democracy, with the examination of judicial norms but
also conventions and treaties that have supported the progress of human rights in both

case studies.

L As it will be explored later in the dissertation, Chile has recently witnessed civil protests in response to a
raise in the Santiago Metro’s subway fare that soon turned to more substantial matters such as the
elaboration of a new Constitution, thus evidencing the strong hold of the human rights question in the
country.



The research emphasises that general schemes for the protection of human rights must be
associated to context-specific methods appropriate to Chile and Uruguay, respectively.
The resulting balance sheet is ambiguous: while the contribution of transitional justice
measures has been positive for the process of democratisation and the establishment of
new standards for human rights in order to protect the citizenry and assure non-repetition
of past abuses, the nature of transitions per se had strongly burdened this process in terms
of impunity. Indeed, the negotiated transitions that Chile and Uruguay share indicates that
legacy of systematic atrocities is somehow still present. Perhaps, transitional justice in
these two countries should be re-evaluated through a more flexible lens, owing to the fact
that transition seems to be an unsettled question in constant evolution. Justice constitutes

a long path, but significant steps have already been taken.



CHAPTER |

The establishment of transitional justice in between
international law and human rights theories

In this chapter, the object of analysis will be the field of transitional justice. The first
section will focus on its inception and formation, discussing at length the third wave of
democracy starting in the 1970s and affecting a plethora of countries that had to deal with
the legacies of past authoritarian regimes and employ innovative mechanisms for this aim.
The second section will involve the conceptualisation of transitional justice in the
globalised era and list some of the most prominent approaches to the field. Therefore, the
dissertation will follow with the examination of the chief drawbacks and criticism that
the discipline is currently experiencing. Finally, there will be a conclusive assessment
about whether transitional justice holds as an inquiry of its own or if it just a blanket term
that includes a variety of theories and instances.

1. Transitional justice: defining a historically heterogeneous field

In past and current scenarios, human rights have been at the forefront of numerous debates
and controversies. Indeed, the very “discovery” of human rights as entitlements; and as
duties and responsibility for individuals has shaped multiple considerations and opinions
which advance the scope of human rights themselves. Moreover, this constant momentum
has encouraged and cemented the formation of new fields within academic circles; in
particular, due to major historical events, the post-World War Il human rights movement
has given paramount importance to “transitions” from authoritarian regimes to
democracies. Therefore, beginning in the late 1980s, the field of transitional justice has
gained its own relevant position in discussions about how to deal with the past and look

forward to the future in relation to severe violations of human rights.

However, the definitions attributed to transitional justice have ranged from an
institutional-judicial focus to a more socioeconomic awareness. Nowadays, scholars and
practitioners still provide various interpretations of this young discipline; consequently,
the subject matters linked to transitional justice encompass law, political science,

philosophy, psychology, sociology and so on, with their respective goals, methodology



and mechanisms.? Yet, before exploring the interdisciplinarity and the subsequent
ramifications of transitional justice, it is essential for this research project to define
accurately the term ‘transition’ and delineate what type of ‘justice’ the field actually

entails.

The concept of transition implies a wide array of variations and explanatory factors.
Nevertheless, the word transition per se generally reflects the passing from one condition
to another; specifically, transitional justice relates to a regime change envisaging the
collapse of authoritarianism and the installation of democracy.® According to Morlino,
there can be said to be a transition when there is a shift or breakdown of limited pluralism,
level of mobilization and regime institutions. Additionally, the transition assumes a
democratic dimension when all the conditions for a minimal definition of democracy are
set up accordingly. Thus, a democracy is in place when the presence of universal suffrage
is combined with free, competitive, recurrent and fair elections and supported by more
than one party, alternative media outlets and the lack of constraints by ‘non-elected

actors’ or exponents of other external regimes.*

Nevertheless, this minimal definition of transition to democracy reveals only partially the
scope and the contents of transitional justice. In fact, institutional arrangements must be
associated with the notion of justice so as to subsequently analyse and delineate the main
pillars of this new human rights’ branch. The central issue with justice is directly
connected to its different conceptualisations: for this reason, the several theories of justice
and their undertakings can be arranged along a “justice continuum” that moves from
narrower on to broader understandings.® In addition, this indicative template refers to the
demand for compensation — either moral or material — requested by those whose
entitlements and expectations have been depleted, mirroring the context of transitions and

the overarching purpose of transitional justice.

2 Buckley-Zistel Buckley-Zistel, Susanne, and Et Al. 2015. Transitional Justice Theories. London; New
York: Routledge, p.2

3 Arthur, Paige. 2009. “How ‘Transitions” Reshaped Human Rights: A Conceptual History of Transitional
Justice.” Human Rights Quarterly 31 (2), p.331

4 Morlino, Leonardo. 2011. Changes for Democracy: Actors, Structures, Processes. Oxford: Oxford
University Press., p.78

> Laplante, Lisa J. “The plural justice aims of reparations™. 2015. In Transitional Justice Theories. London;
New York: Routledge, p.68



As stated by some observers,® a narrow interpretation of justice is represented by
reparative justice, which exclusively envisages an adequate material compensation in
order to balance out a damage or harm; following payments, there is restorative justice,
which strives to involve every stakeholder in the process of restoring their dignity and
mending a wide-ranging damage. Moving toward a broader endeavour, civic justice
provides the opportunity to re-gain a citizenship dimension and culture by facilitating the
dialogue between the State and those governed. Finally, the most encompassing form of
justice outlines socioeconomic needs, aiming at fighting entrenched inequalities and
fostering development. Since these approaches are not mutually exclusive, it is safe to
affirm that the concept of justice is certainly extensive and transitional justice «is not a
particular type of justice» but rather «the application of a human rights policy in particular

circumstances».’

By all means, the innovative character of transitional justice as an academic inquiry stands
in its pluralist denotation which testifies various shifts in the interpretation of the field
over time. Because of its recent establishment, transitional justice keeps scholars engaged
regarding its content, justification, legal status and so on. Being a contested domain, it is
necessary to make a digression to focus on its notion and precise development in
historical, philosophical and most importantly legal terms. In light of the considerations
made about ‘transition’ and ‘justice’, transitional justice can be provisionally defined as
«the conception of justice associated with periods of political change, characterised by
legal responses to confront the wrongdoings of repressive predecessor regimes»;®
therefore, an account concerning the principal periods of political change that assume a

significant role for the creation of transitional justice is required.

As Ruti Teitel suggests, the genealogy of transitional justice is intrinsically connected to
a political context. Following conventional divisions into historical turning points, it is

possible to observe how the field of transitional justice has expanded and modified its

6 Ibid., pp. 70-78; cfr. Lambourne (Infra note 189, p. 46) encourages practitioners to «be inclusive and
mindful of the complexity of human needs and responses in order to avoid the tendency to oversimplify
and impose limited or one-size-fits all solutions»; cfr. Radzik, Linda and Murphy, Colleen,
"Reconciliation”, The Stanford Encyclopedia of Philosophy (Fall 2019 Edition), Edward N. Zalta (ed.),
available at: https://plato.stanford.edu/archives/fall2019/entries/reconciliation/

7 International Center for Transitional Justice (ICTJ) available at: https://www.ictj.org/about/transitional-
justice at the section “What is transitional justice not?”

8 Teitel, Ruti G. 2003. “Transitional Justice Genealogy.” Harvard Human Rights Journal 16 (69), p. 69



https://plato.stanford.edu/archives/fall2019/entries/reconciliation/
https://www.ictj.org/about/transitional-justice
https://www.ictj.org/about/transitional-justice

conceptual boundaries; as a result, the analysis of distinct phases will correspond to
different tools for the implementation of justice and conceptions of the relation among
the international scenario, the state and civil society. Building on Teitel’s work on the
genealogy of transitional contexts, the very first phase expressing a feeble orientation
towards transitional justice is linked to the post-war period and, in particular, to the
Nuremberg trials after the Second World War.

1.1 The Nuremberg Trials

The post-war period exemplifies one of the pivotal historical cycles which are
instrumental to fully grasp the inception and development of the transitional justice field.
To look at this another way, the Nuremberg International Criminal Tribunal embodied
the first attempt to come to terms with mass atrocities through supranational judicial
means and marked the emergence of transitional justice within the international legal
landscape®. In spite of strong criticisms regarding their political naturel?, the trials held
by Allied powers presented progressive aspects in terms of human rights protection

during a transitional period.

The Nuremberg Tribunal was formally instituted and set up through the Charter of the
International Military Tribunal, also known as London Charter, by the four Allied
powers!!. The accord underlined that certain standards of civilised coexistence had been
consistently and grievously violated, and so the measures adopted by the Tribunal were
exceptional in their character. In particular, this unique judicial mechanism led to the
ground-breaking assignment of responsibility to individuals? and the creation of new
categories of crimes®®. As a matter of fact, the resulting proceedings of Germany’s leading

Nazi figures with the aim of «a just and prompt trial and punishment of the major war

° Ibid., pp.72-73

10 Giada Girelli. 2017. Understanding Transitional Justice: A Struggle for Peace, Reconciliation, and
Rebuilding. Cham, Switzerland: Palgrave Macmillan, pp.129-131

1 United Nations, Charter of the International Military Tribunal - Annex to the Agreement for the
prosecution and punishment of the major war criminals of the European Axis ("London Agreement™), 8
August 1945, art. 1

12 |bid., art. 6

13 1bid.



criminals of the European Axis**» held important implications for the future development

of international norms.

Indeed, the jurisprudence emerging from the trials attested the existence of the individual
within a scheme of international law which traditionally acknowledged the state as the
subject and the individual as an object’®; in other words, there was a general
understanding that a single person could now be held criminally accountable for a new
set of crimes.*® Particularly, the Charter formalised individual criminal liability for the
category of crimes against humanity, thus highlighting the seriousness of the horrors and
emphasizing the exceptionality of the situation. Described as «murder, extermination,
enslavement, deportation and other inhumane acts against any civilian population, before
and during the war!’», crimes against humanity were formulated in such a way as to
address and embody specific thresholds to guarantee shared human dignity for the future.
Undeniably, it set fundamental guidelines for safeguarding a civil order.

Equally significant in pioneering the protection of human rights was the attention focused
on the sovereignty of the state. As formulated by the Charter, the prosecution of
individuals for crimes against humanity was mandatory «whether or not in violation of
the domestic law of the country where perpetrated»;'® this meant that the principle of
nullum crimen sine lege was somehow superseded by the realization that international
law was to be considered ‘the law of mankind’ rather than legislation exclusively among
states.’® This legal milestone suggests that the international community was to regulate
and, in certain cases, check the discretionary power that governments possess over their
own citizens?®. Because of its function as a legal supranational instrument, the Nuremberg
experience revealed the state’s responsibility to investigate, prosecute, and punish

international crimes.?

14 United Nations, supra note 10

1> McGonigle Leyh, Brianne. 2016. “Nuremberg’ s Legacy Within Transitional Justice: Prosecutions Are
Here to Stay.” Washington University Global Studies Law Review 15 (4), p. 560

16 Ibid., p. 561

17 Supra note 10, art.6

18 Ibid.

19 Klabbers, Jan. 2016. International Law. Cambridge: Cambridge University Press, p. 220

20 Supra note 9, p.132

21 Supra note 14, p. 563



Considering past abuses, the legacy of Nuremberg within transitional justice lies on a
variety of elements that influenced forthcoming insights. Firstly, the trials showed how
strictly legal instruments such as tribunals have the capacity to promptly deal with the
typology of aforementioned violence and hold individuals responsible for protracted
harms and damage. Secondly, the establishment of judicial devices serves the purpose of
prosecuting criminals in transitional contexts and, in this way, obliging to the demand for
redress from international players and victim populations.?? Lastly, as a by-product, the
operations of the court were foretelling for future trials and deliberations, but also

contributed to discussions around transitional justice beyond criminal deterrence.?

In conclusion, the first step for an analysis of transitional justice in the long run has
centred on the Nuremberg International Military Tribunal and its contribution in laying
the groundwork for human rights law. Although the Nuremberg prosecution was meant
to support a “victors’ justice”, it still became an important point of reference due to its
internationalist approach to ensure that the rule of law was respected.?* Moreover, the
post-war phase has been influential in the development of following legal landmarks such
as the Convention on the Prevention and Punishment of the Crime of Genocide in 1948,
the Universal Declaration of Human Rights, and the Nuremberg Principles of 1950 to
quote a few.?® Most importantly, the Nuremberg proceeding illustrates an initial robust
connection of justice to criminal trials, which will be critical for further reflections on the

fundamental pillars of transitional justice.

On the other hand, the Nuremberg’s narrative only tells one part of the story. While Teitel
recognises both ongoing developments and limited precedent of the post-war phase, the
very nexus between modern transitional justice and the Tribunal’s dynamics might be too
distant from actual reality. Rather, the genealogical point of view can be deemed as a
useful approach which needs to be carefully handled when investigating transitional
justice; in this specific case, ideas of transitional justice during the immediate post-World

War Il period were unlikely to have been considered by the actors involved in the first

22 |bid., p.574

23 Supra note 9, p. 140

24 Supranote 7, p. 73

% Besmel, Parwez, and Alex Alvarez. 2018. “Transitional Justice and the Legacy of Nuremberg: The
Promise and Problems of Confronting Atrocity in Post-Conflict Societies.” Genocide Studies
International 11 (2), p. 184



place.?® A more conscious identification of the transitional justice field among theorists
and practitioners was carried out in the late 1980s due to the political transitions in South
America and Europe after the collapse of the Soviet Union. Therefore, the next section
will focus on a post-Cold War phase and the resulting contribution to the normative lens

of transitional justice.

1.2 The aftermath of the Cold War

As already mentioned, the rise of transitional justice as a discipline is inherently political,
in the sense that justice mechanisms were chiefly implemented by the political leadership
during moments of regime transitions, and it was recognised accordingly by scholars and
practitioners who analysed the phenomena.?’ Specifically, in academic discussions after
the Cold War, the general perception at the international level was that something
different had occurred with respect to earlier regime changes. As a matter of fact, the
single term “transition” was chosen among a plethora of words (e.g. revolution, transfer
of power, governmental change, political development etc.) that could have still
efficiently described the breakdown of authoritarianism in various nations;? this element
reveals that a strong sentiment resonated with a specific audience and so the transitions
paradigm emerged in order to answer to delicate and complex questions about reckoning

with the past.

1.2.1 Democracy’s third wave

Transitional justice intended as a systematised field of study can be conventionally
associated to a specific historical moment, when a series of regime transitions to a more
democratic order throughout the world became the propelling force for academic debate.
Indeed, scholars confronted the new political shifts that took place starting from the late
1970s until the 1980s and the extensive body of knowledge that was produced in response
to these different realities still informs the academia in meaningful ways. Nowadays, the

experiences of countries coping with justice, reconciliation, truth and the formation of a

%6 Supra note, p. 328

27 Supra note 2, p.336 cfr. Ruti Teitel’s genealogical approach, although their conception of the field’s
history is different and sometimes at odds.

28 Supra note 2, p.337
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steady democracy during the late 20" century are famously classified as the “third wave

of democratisation”. 2°

It is essential to recall that political scientist Samuel Huntington exemplified through the
expression “democracy’s third wave” the transitions from nondemocratic to democratic
regimes® beginning in the 1970s until the aftermath of the Cold War in Southern Europe,
Latin America and Eastern Europe and, in doing so, he furthered the link between politics
and justice into a single field of inquiry. The latter factor can be understood in light of a
particularly interesting component about the third wave and it is worthwhile recalling the
words of Posner on the topic:

«These transitions were the purest. The sudden rather than gradual, changes that
typified this wave created a sharp divide between an old regime and a new regime
and gave the new regime opportunities to bring members of the old regime to justice.
Because these transitions were not the direct result of foreign influence on a defeated
regime or intervention against an aggressor, there is relatively little confusion about
whether transitional justice reflected the needs of the local population or the interests

of a foreign occupier».3!

During the period of changes universally recognised as “transitions to democracy” at the
time, transitional justice problems were severe because repressive rules had taken a hold
of societies for a long time and, therefore, re-establishing an order where silence could be
broken and questions could be asked represented an innovative dilemma for theorists and

policy makers across the affected countries.

However, transitions were not virtually unheard of before this turning point. Already prior
to the “third wave of democratisation”, Rustow found structural gaps in former accounts
referring to how a democratic government arose and proceeded to inspect the genesis of
democracy, a theoretical facet that had yet to be explored for countries on the verge of a
sweeping transformation of their political system. He finally argued that transition to

democracy was not a «world-wide uniform process, that it always involves the same

2 Huntington, Samuel P. 1991. “Democracy’s Third Wave.” Journal of Democracy 2 (2): 12-34.

30 1bid., p. 15

31 Posner, Eric A., and Adrian Vermeule. 2004. “Transitional Justice as Ordinary Justice.” Harvard Law
Review 117 (3), pp.771-772
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social classes, the same types of political issues, or even the same methods of solution»32.
This notion led to one of the central elements characterising the emergence of the
transitional justice project after the collapse of the Soviet Union: that is, the awareness of

a local context.

Human rights activists had to face numerous issues in response to new practical
conditions in the most diverse countries such as Argentina, Chile, Uganda, Poland and so
on which were attempting to achieve a democratic system of governance.®* New and
different situations posed new legal questions; while transitional justice as analysed until
this moment leaned towards universalising human rights, the justice policies that were
discussed and implemented during the last two decades of the 20™ century seemed to go
beyond this stance so as to include a multiplicity of values for the rule of law and involve
harmed communities.3* Hence, historical contingencies and their repercussions on both
international and national scenarios are a critical part to explain the origins of the

transitional justice discourse.

Indeed, the phenomenon of transitional justice found a solid stimulus when the bipolar
balance of power dictated by the United States and the Soviet Union came to an end. This
historical juncture provoked the fragmentation of many consolidated realities and
triggered the spread of attempts at democratisation across different regions. The resulting
overlap between domestic and international spheres prompted a constant interaction
among the relevant actors; in this respect, the presence of widely different national
circumstances was juxtaposed to the shared and grievous duty of coming to terms with
past abuses by former perpetrators. As a consequence, a great deal of attention was posed

to the dimension of victims and survivors.

The focus on those who had been hitherto deprived of their human rights further attested

the necessity to properly set an intellectual framework for what was already happening in

32 Rustow, Dankwart A. 1970. “Transitions to Democracy: Toward a Dynamic Model.” Comparative
Politics 2 (3), p. 345

3 Diane Orentlicher specified examples such as Uruguay, Chile, Argentina, Brazil, Peru, Bolivia,
Honduras, El Salvador, Guatemala, Haiti, Nicarague, Panama, Uganda, Zimbabwe, Namibia, Benin, the
Philippines, South Korea, Nepal, Hungary, Poland, Czechoslovakia, Romania, the former German
Democratic Republic, Albania, Bulgaria, and Turkey in Orentlicher, Diane F. 1991. “Settling Accounts:
The Duty to Prosecute Human Rights Violations of a Prior Regime.” The Yale Law Journal 100 (8), p.2539
34 Teitel, Ruti G. 2002. “Transitional Justice in a New Era.” Fordham International Law Journal 26 (4),
p.896
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praxis. For instance, when military rule in the Southern Cone of Latin America eventually
ended, successor regimes confronted important transitional justice questions such as
whether to follow the template provided by the Nuremberg trials or to find new models
for accountability. The deliberations over justice were coupled with the widespread
understanding that ‘transition” was a key word to grasp the changes throughout emerging
democracies; this cognitive development can be outlined and examined in an exhaustive

manner by means of some dynamics explaining the rise of a transition paradigm.

According to Arthur, the lens of transition to democracy became the dominant
interpretative outlook since democratic arrangements were seen as a desirable goal in
many countries undergoing political change along with other concomitant features like
market liberalisation. Yet, the transition model proved to be a more suitable pattern
because earlier theories of democratisation related to modernisation had lost their
legitimacy and thus institutional-legal options were brought to the foreground. Along with
the critique of previous theories, transitions acquired a different connotation with respect
to the prevailing Marxist socioeconomic ramifications and started to refer to judicial and
political reforms. Finally, the newfound use of transitions in the context of
democratisation was justified by the worldwide decline of the radical Left during the
1970s and the simultaneous rise of ideological prestige for human rights. Moreover,
another distinguishing element, related to the latter process, was that many on the Left
discarded class struggle as the key to comprehend state violence in favour of the language

of human rights®,

1.2.2 The academic codification of transitional justice

Having attainted a broader overview of the reasons behind crucial events occurring before
and right after the end of the Cold War, it is safe to assess that the existence of the
transitional justice field is historically rooted in the context of transitions to democracy?®.
The correlation between the two has been notably highlighted by the efforts of activists

and scholars who discussed at length how governments should tackle the crimes

35 Supra note 2, pp. 337-340. Arthur encompasses these dynamics always within the historical momentum
of the Cold War cfr. Also Teitel quotes the withdrawal of support to guerillas as a result of the end of Soviet
Union/US bipolarism.

% Iverson, J. 2013. “Transitional Justice, Jus Post Bellum and International Criminal Law: Differentiating
the Usages, History and Dynamics.” International Journal of Transitional Justice 7 (3), p.416
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committed by preceding authoritarian regimes. Among these debates, the event that
certainly prompted a structured conversation about matters of transitional justice in

significant ways was the Aspen Institute conference.

Taking place in 1988, the meeting was organised by the Justice and Society Program of
the Aspen Institute with the support of the Ford Foundation in order to inspect the
common problem of how countries in transition to democracy deal with past abuses. The
event gathered a group of human rights scholars and advocates for a conference which
ought to clarify the political, jurisprudential and moral disputes that those pursuing a just
order in spite of state crimes confronted and gain knowledge about transitions to rights-
abiding democracies throughout the 1980s.3” The starting point were the issues born out
of the dramatic events in South America, yet the conversation soon encompassed more

inclusive reflections and reached important answers on the phenomenon.

The Aspen Institute’s “State Crimes: Punishment or Pardon” conference, as suggested by
the title, presented only two available options which implied a series of assumptions
standing at odds. Specifically, the main points of contention rested on: whether
international law obliged states to punish violators of human rights; whether successor
regimes had a minimum duty to establish the truth after the abuses; whether discretion
and prudence were necessary in particular circumstances when seeking justice; and how
to cope with the challenges arising out of human rights abuses made by military
authorities.® Therefore, the members of the conference attempted not only to find
criminal liability for breaching human rights, but they also tried to accommodate victims’
requests and listen to survivors. This dualism equally mirrors the approach adopted by

the participants in solving the central issues mentioned above.

First of all, the topic concerning a duty to punish a severe violation of human rights under
international law did not bring to sharp disputes and «it was agreed that there was no
general obligation under customary international law to punish such violators. Various

international treaties, however, may require punishment expressly or by implication»;*®

37 Supra note 2 cfr. Henkin, Alice H. 2002. “The Legacy of Abuse Confronting the Past, Facing the Future.”,
p. 1. Arguably, the conference was Henkin’s brainchild.

3 Henkin, Alice H. “State Crimes: Punishment or Pardon (Conference Report)”. 1995. Transitional Justice:
How Emerging Democracies Reckon with Former Regimes: General Considerations, Volume I.
Washington, Dc: United States Institute Of Peace, pp.185-187

%9 Ibid., p.186
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in other words, the jurisprudence of that time was rather narrow and showed that there
was still difficulty in making appeals at the international level for these concerns, as
demonstrated also by the 1988 Velasquez Rodriguez case.*® Nevertheless, there was a
general agreement that post-repressive regimes had to create a single national narrative
in terms of truth about past abuses; truth-telling was considered paramount in order to
respond to the request of justice for the victims and keep an official account regarding the
violations. In fact, conference organizer Alice Henkin in her summary report asserted
that:

«Even in situations where pardon or clemency might be appropriate there should be

no comprising of the obligation to discover and acknowledge the truth».*

Therefore, truth became an imperative for what was going to be a proper transitional
justice field. However, this concept would often stand in tension with the demand for
criminal accountability, creating several disagreements about the extent to which
discretion and prudence should play in decisions to carry out justice policies. During the
conference, many admitted that fledgling democracies did not present the ideal conditions
to implement effectively the general mechanisms for dealing with the past; cases such as
Chile and Uruguay, which will be analysed in the following chapters, led some
participants at the meeting to observe that measures of governmental discretion might be
the best option if there are insufficient institutional devices to prosecute violators and
install a human rights regime. On the other hand, other members of the conference refused
the suggestion of a compromise between justice and politics, arguing for the absolute
legal stand of human rights and their superiority vis-a-vis political decisions.*

Finally, another sensitive aspect related to the role of prudence in democratic transitions
and discussed in depth during the conference involved the peculiar difficulties when

military authorities were the main agents of violence. This condition revealed the frailty

40 Velasquez Rodriguez v. Honduras was a landmark case decided by the Inter-American Court of Human
Rights regarding the forced disappearance of the student Angel Manfredo Velasquez Rodriguez, who was
detained by the Honduran police force and never seen again. The court ruled that the government had a
responsibility to prevent, investigate and punish disappearances. Since there was no follow-up from the
Honduran government, the latter had to pay compensation to Mr. Velasquez Rodriguez’s family. See:
Velasquez Rodriguez Case, Inter-Am.Ct.H.R. (Ser. C) No. 4 (1988), Inter-American Court of Human
Rights (IACrtHR), 29 July 1988 (judgement)

41 Supra note 37, p.186

42 Supra note 2, pp. 353-354
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of subsequent governments since bringing culprits to trial was vital for national
reconciliation and cohesion but, at the same time, high military echelons still retained a
strong hold in the new political setup and justified their actions as matters of national
security. Moreover, due to the extended period of time and the sheer quantity of
subordinates engaged in the abuses, the resultant protraction of trials for assessing the due
obedience principle might had the potential to destabilise the recent democratic order

altogether.*3

Thus, the Aspen Institute conference was one of the first instances of academic effort for
codifying the main foundational pillars and problems which will continue to arouse the
interest of scholars in the inquiry of transitional justice. Similar conversations gathered
the academia and other relevant actors in Salzburg for a conference organised by the New
York-based non-governmental organisation “Charter Seventy-Seven Foundation” in
1992 and promoted by the United States Institute of Peace; the “Justice in Times of
Transition” meeting came about to compare experiences and structure the transitional
justice discourse through the scrutiny of a set of measures that would ease the process

toward a democracy.

Scholars, lawyers and activists attended the conference in Austria with the aim of
evaluating to what extent the former Soviet countries in Central and Eastern Europe could
find any valuable lesson from the transitions in the Southern Cone occurred in the prior
decade. In fact, the vast diversity of specialisations and competencies among the attendees
was counterbalanced by a common feature: «each came from a country which had
suffered through a brutal and repressive regime, been liberated, and was obliged to cope
with the legacy of that ousted system».** Despite this universal realisation, no one knew
precisely which lesson could be applicable to each state; yet, the main purpose was to
instil confidence in the incumbent regime so as to underline a solid division with the old

and coercive government.

Tellingly, grappling with the serious vestiges of authoritarianism to move forward was

linked in a considerable manner to the question of responsibility for human rights

4 Supra note 37, pp. 187-188

4 Kritz, Neil J, and United States Institute Of Peace. 1995. Transitional Justice: How Emerging
Democracies Reckon with Former Regimes: General Considerations, Volume 1. Washington, Dc: United
States Institute Of Peace, p. xix
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violations; the latter subject was framed to express a nexus between two crucial matters:
acknowledgement, intended as the decision either to remember or forget about the crimes,
and accountability, elaborated as whether or not to implement sanctions or otherwise take
to court the responsible parties.*® Since accountability and acknowledgment became key
Issues during the post-Cold War phase, the conference overviewed the most fundamental
questions that transitional regimes had to face in this regard inasmuch as every state had

different political, legal and economic cultures.

Hence, trials and punishment were discussed as to whether they were the most suitable
means to achieve a satisfying level of justice or if leaving the past behind through
amnesties could have been a more desirable option. Along with criminal sanctions, when
debating other measures to accept the past, it was approved that an official historical
account of previous abuses constituted an important component of a successful transition.
Lastly, the pursuit of justice for victims was also demonstrated through compensation and
restitution for the misdeeds even if some might have argued that a nascent democracy

might have many hurdles for the allocation of its finances.*®

The seminar represented the official inauguration of the Project on Justice in Times of
Transition organisation which was fully developed by 1993%’. Among its other impressive
achievements, the Salzburg conference led also to the production and publication of the
first seminal work in the field, namely the three-volume compendium ‘Transitional
Justice: How Emerging Democracies Reckon with Former Regimes’ edited by Neil J.
Kritz in 1995. This ground-breaking work confirmed the binding interconnection between
processes for democratisation and transitional justice, as it referred to states that had
undergone a change of regime;*® moreover, it legitimated the term ‘transitional justice’
and crystallised its employment of specific measures in what were understood to be

transitional contexts.

The considerable similarity of the discussions occurring in the span of a few years indicate
that transitional justice clearly represented the zeitgeist of the post-Cold War order and

4 Albon, Mary. “Project on Justice in Times of Transition: Report of the Project’s Inaugural Meeting”
1995. Transitional Justice: How Emerging Democracies Reckon with Former Regimes: General
Considerations, Volume I. Washington, Dc: United States Institute Of Peace, p.42

46 Supra note 43, pp. XiX-xxvii

47 Supra note 2, p. 324

“8 |bid., p. 331
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reflected genuine necessities not only within academic circles. Additionally, the cross-
cultural and comparative approach adopted by this cluster of meetings further attests that
the numerous countries’ pragmatic difficulties were interpreted by both participants and
various segments of society in analogous ways; as a result, the broad range of feedbacks
to those problems and necessities were assumed to form a legitimate path towards
democracy. Weighing all of these factors, there is one consistent outcome: the emergence
of transitional justice as a distinctive discipline, formed by a set of practices that could be

applicable to the most disparate transitional situations.

1.2.3 The shifting conception of law during transitions

Having briefly analysed the period during which transitional justice gained momentum
and acquired academic legitimacy through essential considerations of its dilemmas, the
vexata quaestio still concerns a potentially univocal identification of the field. In the
literature so far reviewed, there seems to be no general definition of transitional justice
and this condition still haunts the field since the matter has yet to be determined.
Nevertheless, starting from the late 1980s there were some attempts at delineating what

transitional justice was about, and which characterising features had to be in place.

Despite the fact that this research project has been applying Ruti Teitel’s definition of
transitional justice associated to periods of political change and judicial responses*® with
the intention of providing a genealogical account and giving a coherent order to the
conceptual development of the field, it is possible to find multiple definitions that fit the
discourses in the aftermath of the Cold War and conform to the reflections about facing

the past. For example, Paige Arthur recognises that transitional justice as a new field is:

«An international web of individuals and institutions whose internal coherence is held
together by common concepts, practical aims, and distinctive claims for legitimacy
beg[inning] to emerge as a response to these new practical dilemmas and as an attempt

to systematise knowledge, deemed useful to resolving them.»%°

49 Supra note 7
50 Supra note 2, p. 324

18



Indeed, the set of interactions among personalities with different professional
competencies contributed largely to the advancements of the academic agenda, as

demonstrated by the Aspen Institute conference and the Charter Seventy-Seven meeting.

More specifically, thorny questions emerging from the debates led to a proper
systematisation of devices, mechanisms and processes that significantly expanded the
instrumentation at the disposal of the human rights movement. In fact, before the political
turmoil caused by the breakdown of the bipolar world order, techniques such as shaming
repressive governments which mistreated their citizens represented the only area of
intervention.®® The political shifts in the 1980s and the subsequent strategies for
accountability and acknowledgement gave rise to the modern-day notion of transitional
justice, which instantly assumed a comparative nature; in this respect, it recognised both
local dimensions and single states’ necessities. Consequently, a definition of transitional
justice referring to the shifts from authoritarian regimes to democracies at the end of the
20" century must appreciate the distinctiveness of measures chosen by each nation among

a codified set of practices.

It is meaningful to underline that this set of practices was already well-developed by the
time that discussions for the sake of the discipline occurred. Remarks concerning the
implications of past abuses stemmed out of the events in the Southern Cone between the
late 1970s and early 1980s, followed afterwards by other geo-political regions, and
focused on policy tools for legitimising successor regimes; as a matter of fact, post-
repressive countries applied transitional justice standards for prosecution and political
reform apt to regulate the lawlessness that had dominated the periods when human rights
were regularly and severely violated. In particular, observers noted that issues connected
to these newfound field and practice remained well within the discretion of states.

Considering the phenomenology of legal responses, Nuremberg’s legacy rested upon a
universalising discourse about human rights, since it broadened the scope of action of
tribunals vis-a-vis states; the claims of jurisdiction over Nazi military leaders by the Allies

initiated the branch of international law recognising and protecting human rights and put

51 Supra note 2, p. 334
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emphasis on the principle of universality against certain categories of crimes®2. In spite
of this inherited international legal dimension, which stressed an obligation to respect
human beings as bearers of inalienable rights and punish perpetrators guilty of serious
crimes with the purpose of deterrence,> judicial applications during transitional contexts

changed their reach and role.

Building on these insights, a pre-eminent feature of the law in transitional justice was its
centrality since «[it] is not a mere product but itself structures the transition».>* Yet, as
already stated, politics and law concurrently shaped transitional justice and their
indissoluble connection influenced national outcomes in a consistent manner; to be exact,
the aforementioned mutual reciprocity curbed the chief function of the law owing to the
fact that new democracies required the construction of a robust and reliable government.
Therefore, universal structures of justice had to be arranged in terms of local
circumstances and parameters: “hyper-politicised” periods implied that traditional values
attributed to justice such as due process might have not be fully carried out because of the

nation-building goals that ensued after the downfall of authoritarian regimes.>

When pursuing accountability for past abuses in transitional contexts during the post-
Cold War moment, this tug-of-war took over and the core task of the law assumed
contradictory traits. Above all, as Teitel observed, «in its ordinary social function, law
provides order and stability, but in extraordinary periods of political upheaval, law
maintains order even as it enables transformation».*® In exchange of more local
understandings of legal action, law enabled transformation to the extent that measures
were conducted by nation states with a view of improving the fabric of institutions and

obtaining a high level of legitimacy in respect of the old regime.

State-led practices represented a novelty in the approach to human rights violations and
voiced the necessities of current times: in essence, pragmatic dilemmas could only find

an answer in pragmatic compromises. Thus, nations designed and enforced arbitrarily

52 Orentlicher, Diane F. 1991. “Settling Accounts: The Duty to Prosecute Human Rights Violations of a
Prior Regime.” The Yale Law Journal 100 (8), p. 2555

53 Zalaquett, Jose. 1992. “Balancing Ethical Imperatives and Political Constraints: The Dilemma of New
Democracies Confronting Past Human Rights Violations.” Hastings Law Journal 43 (6), p. 1428

54 Teitel, Ruti G. 2000. Transitional Justice. Oxford University Press on Demand, p.6

55 Teitel, Ruti G. 2014. Globalizing Transitional Justice. Oxford University Press, p.4

56 Supra note 53, p.6
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trial, truth-telling, reparation, lustration and other types of reforms on the basis of a
transformative project that mainly responded to contextual situations. Hence, the
transitional justice inquiry had to negotiate the conception of the rule of law: in fact, the
institutive actions taken did not respond only to the question of holding someone
criminally liable, but rather expressed the willingness to move forward and recover an

entire society.>’

1.2.4 Pragmatism and the state-building project

Having previously listed some of the concerns which framed the development of a
concrete conceptual field of transitional justice, the leitmotif of deliberations stemming
from events such as the “State Crimes: Punishment or Pardon” conference and so forth
was to display and comment ongoing practical efforts. This normative strand prompts a
crucial query: how were the examined models and procedures for fostering democratic
factors actually translated from blueprint to reality? Since law and policy makers in
transitioning settings formulated the most beneficial instruments to heal damaged
communities, international law was not taken into account in a significant way®® and very
few states proceeded along the path of prosecution while the majority decided to forego

trials.>®

As the discipline eschewed the objective of international liability, the leading mindset
was to seek justice within feasible terms and the principle of pragmatism found fertile
grounds in a twofold fashion. Firstly, states resorted to ignore large-scale abuses
committed by the outgoing regime through the institution of amnesty laws; secondly,
nations could also decide to establish a truth commission to inspect human rights
violations without a complementary trial.®® Along these lines, prosecutions were not

usually included in the transitional justice toolbox because nations had to deal with

57 Supra note 7, p. 77

8 Grover, Leena. 2019. “Transitional Justice, International Law and the United Nations.” Nordic Journal
of International Law 88 (3): 359-97, p.362

9 Newly democratic governments in Greece and Argentina during the Alfonsin government in 1983 (cfr
Zalaquett supra note 52, p.1427) were successful in this task and brought the military generals to trial.

0 Burt, Jo-Marie. “Challenging Impunity in Domestic Courts: Human Rights Prosecutions in Latin
America.” Transitional Justice: Handbook for Latin America (2011), p.287
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perpetrators who still maintained a fair amount of influence over government

institutions.%!

Provided that policy options evaluated democratic stability and legitimacy as the ultimate
goal, transitional justice imposed to society the burden of judging itself®? and this
exacerbated tensions in the creation of a human rights regime. Indeed, several critics have
recorded the obstacles that new political leaders had to address when military elites kept
their political presence intact and could even negotiate the conditions for democratic
transitions;®3 consequently, the compromises that were granted to the previous regime
shielded wrongdoers and strongly limited the possibility of trials after the oppression,
with a resulting moderate transitional justice.®* However, these dynamics did not restrain
the need for post-conflict accountability, but the melange of mechanisms in place were

often interpreted as clashing.

Based on these elements, there were no hard or fast rules on how to confront and process
the authoritarian experience. Shattered societies had to create meaningful responses for
catharsis so as to avoid that the perpetrated atrocities could contaminate also the present
and the future; thus, the subsequent level of flexibility which characterised the choice of
institutional devices has contributed to the construction of a dichotomous tension between
forms of retribution and reconciliation. Due to the necessity of operating within the realm
of the possible and concrete, some practitioners and scholars identified truth as a preferred
form of justice because it endorsed reconciliation and did not threaten the development

of democracy.%

This binary system outlined the perception that alternative sources for the guarantee of
human rights could play a significant role and attain a certain equilibrium in periods of
political flux. Therefore, the primary issue of the transitional justice field during the post-
Soviet Union era conveyed and encompassed two main pillars which scholars will
elaborate and explore even at a later stage in the discipline: justice and truth; then,
reconstructing the authority of a state by means of democratic attributes and advancing

61 The matter was already discussed during the Aspen Institute conference, see Henkin supra note 42.

62 Elster, Jon. 1998. “Coming to Terms with the Past. A Framework for the Study of Justice in the Transition
to Democracy.” European Journal of Sociology 39 (1), p.14

83 Supra note 52, p. 1426 cfr. Elster supra note 61, p. 14 cfr. Burt supra note 59, p. 917

64 Supra note 30, p.770

& Benomar, Jamal. 1993. “Justice After Transitions.” Journal of Democracy 4 (1), p.4
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its legitimacy in the wake of inalienable rights breaches depended on a shift from a
retributive to a restorative model of justice.®® The latter phenomenon has been commonly
denominated the truth versus justice dilemma, also formulated as whether a newly elected

government could or should endorse criminal trials.®’

The collapse of the bipolar world order sparked transitions that mostly juxtaposed truth
to justice; consequently, debates among scholars focused on the dilemma by delving into
the two notions and estimating both of their differences and ramifications. On one hand,
the concept of justice was chiefly identified with the retributive domain and represented
the byword for criminal prosecutions; in this sense, advocates of retribution claimed that
trials have the capacity to restore national dignity and deter further attempts at violating
human rights. Most importantly, justice conceived as punishment for the guilty must be
upheld in order to prevent the repetition of the same atrocities®® and avert impunity.®
Moreover, the argument goes, failure to bring offenders to court could destabilise the rule
of law and jeopardise the legitimacy of the new regime.”® Ultimately, the retributive
justice rationale stressed not only the nature of the crime, but also the blameworthiness

of perpetrators and their ensuing punishment.”

On the other hand, benefits for survivors and victims’ relatives constituted the core
preoccupation of newly democratising countries which adopted a restorative justice
model; this meant that the trial process was not the only way to “restore” a balance in the
civil world that was once lost because of heinous crimes.”? Since post-authoritarian
leaders often had to tackle influential agents of past violence without robust institutions

such as the judicial system,”® criminalisation was surpassed by other alternatives in the

% Supra note 7, p. 78

67 L aplante, Lisa. 2009. “Outlawing Amnesty: The Return of Criminal Justice in Transitional Justice
Schemes.” Virginia Journal of International Law 49 (4), p. 917

6 Supra note 64

8 Supra note 52, p.1427

70 Supra note 64

1 Aukerman, Miriam J. 2002. “Extraordinary Evil, Ordinary Crime: A Framework for Understanding
Transitional Justice.” Harvard Human Rights Law Journal 15 (39), p. 58

2 | eebaw, Bronwyn Anne. 2008. “The Irreconcilable Goals of Transitional Justice.” Human Rights
Quarterly 30 (1), p. 104

3 Lefranc, Sandrine, and Frédéric Vairel. 2013. “The Emergence of Transitional Justice as a Professional
International Practice.” In Dealing with Wars and Dictatorships, edited by G. Mouralis, 235-52. TMC
Asser Press, p.238 cfr. Laplante supra note 66, p 917 the author mentions “compromised justice schemes”
cfr. Teitel supra note 7, pp.76-77 the author takes into account rule-of-law dilemmas such as law
retroactivity, high degree of prosecutorial selectivity and a compromised judiciary.
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name of peace and stability. Thus, countries in transition preferred following the path of
truth instead of “justice” to assure social readjustment. This overarching pattern found its
chief embodiment in the establishment of truth commissions, charged with assembling
and disclosing an official account of prior misdeeds for a lasting record in the national

conscience.’

Accordingly, practitioners and policy makers facing the truth versus justice dilemma put
at issue contextual difficulties and tipped in favour of conciliatory aims. While judicial
efforts to determine criminal liability or innocence were not deemed possible for every
occasion, the goal of reconciliation could be more easily carried out through truth-seeking
measures that emphasised both the harm done and the desire to repair broken relationships
within society.”™ The prospect that there could be an interconnectedness between truth
emphasised the harm done, and the consequent crave to repair broken relationships within
society and justice went largely unquestioned at the time because the two principles were
considered as mutually exclusive. The main vision was that a trade-off had to be made,
yet reconciliation appealed in a climate of compromises and amnesties vis-a-vis the old
elites; as a consequence, despite the fact that all the initiatives were run by the state to
acquire a higher level of authority than the previous political experience, they still resulted

in eliding the new democratising state itself.”

Objectives linked to reconciliation had to come to terms with the presence of the “nation”
as the main perpetrator of violence on its own citizens. The problem of state-sponsored
repression was already grappled by Guillermo O’Donnell and Philippe Schmitter in their

pivotal series ‘Transitions from Authoritarian Rule’ with this view:

«Consensus among leaders about burying the past may prove ethically unacceptable
to most of the population (...) By refusing to confront and to purge itself of its worst
fears and resentments, such a society would be burying not just its past but the very
ethical values it needs to make its future livable. Thus, we would argue that, despite
the enormous risks it poses, the ‘least worst’ strategy in such extreme cases is to

muster the political and personal courage to impose judgment upon those accused of

74 Zalaquett, Jose. 1990. “Confronting Human Rights Violations Committed by Former Governments:
Applicable Principles and Political Constraints.” Hamline Law Review 13 (3), p.629

7> Mallinder, L. 2007. “Can Amnesties and International Justice Be Reconciled?” International Journal of
Transitional Justice 1 (2), p. 220

76 Supra note 7, p. 897
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gross violations of human rights under the previous regime. No doubt, the first of such
trials will be a traumatic experience, but it is to be hoped that it can be made clear that
judgments with respect to even widespread atrocities by military officers do not imply

an attack on the armed forces as an institution.»’”

Therefore, the concept that post-conflict accountability regarded as criminal prosecution
could represent a valid policy was implanted and started to be strongly invoked in the
ongoing fight against impunity during the 1990s, in regions such as in South America.”
For instance, some critics argued for exemplary trials that could fulfil a duty to prosecute

without major disruptions for the transitional government.

In conclusion, a codified field of transitional justice emerged by the end of the 20" century
in response to the numerous transitions towards a democratic regime that were occurring
across the globe. Due to manifold circumstances of sovereign states, transitional justice
shifted from a largely legal and internationalist paradigm of human rights violations to a
jurisprudence of forgiveness and reconciliation in order to deal with the past and respect
local necessities. Moving beyond concepts of liability and accepting pragmatic principles,
nations witnessed the rise of alternative transitional justice resolutions and forewent a
universalising notion of human rights in favour of an ex post and backward-looking
justice®l. Contemporary political conditions imposed the need of state-building project

whose aims were modestly expressed in terms of peace and stability.

Nevertheless, the importance of tribunals did not disappear in the mist of practical
necessities. The sentiment of preferring alternative methods to prosecution did not hinder
the obligation of states to investigate and punish mass violations of humanity’s rights;

indeed, post-Cold War nation-building politics were sometimes disrupted by actions

7 Guillermo O’Donnell and Philippe C. Schmitter, Transitions from Authoritarian Rule. Tentative
Conclusions about Uncertain Democracies, Vol. 4 (Baltimore, MD: The John Hopkins University Press,
1991, p. 30

8 Works such as Orentlicher’s were published in response to the propensity to use truth com