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INTRODUCTION

The latter half of the 20" century has brought a significant transformation in the human rights system.
The turning point can be traced back to December 10", 1948, when the United Nations General
Assembly adopted the Universal Declaration of Human Rights!. In fact, before 1948, the protection
of human rights belonged to the domestic jurisdiction and the competence of states and was
considered a matter of domaine réservé’. This meant that each state had complete autonomy in
deciding whether or not to protect human rights, which rights to protect, and to what degree.
Unfortunately, many states did not prioritize human rights at that time. Therefore, citizens were
considered as property of the State, implying a relation based on subjugation and not on citizenship.

Thus, after the adoption of the UDHR, “the extent of domestic jurisdiction of states started to
be eroded by the growth of the new branch of international human rights law”. Even following World
War 11, the development of human rights law continued fluidly, transforming the entire system of
international law. Indeed, one of the fundamental aspects of international law today is the presence
of obligations for states inscribed in international treaties that they have ratified, thus having binding
force*. So, states have to provide a safe environment for their citizens, adequate remedies, and
reparations for injuries, and ensure effective and proper enjoyment of human rights>. Many norms
and obligations of international law prohibiting breaches belong to the jus cogens and often have erga
omnes effects®.

Throughout this legal framework relating to international law and human rights, indigenous
peoples have not had the opportunity to contribute to its creation; however, over time they have come
to understand its importance and therefore have made it their fundamental tool for claiming their
rights and denouncing centuries of violence. Indigenous peoples, who stand as one of the most

vulnerable and underrepresented groups in the world, have formulated their own demand for justice

! United Nations, Universal Declaration of Human Rights, adopted by General Assembly Resolution 217 A, 1948.
https://www.un.org/en/about-us/universal-declaration-of-human-rights

2 The concept of reserved domain indicates the areas of State activity that are internal or domestic affairs of a State. Its
content can vary according to the development of international law but generally, it is linked to the concept of the
sovereignty of States entailing that certain matters remain under the competence of the State. A fundamental right is
non-interference in the reserved domain of the State. Nevertheless, actually, the scope of domaine réservé is limited by
customary international law.

K. S. Ziegler, Domaine Réserve, Oxford Public International Law, Oxford University Press, 2015, p. 2. Max Planck
Encyclopedia of Public International Law [MPEPIL].
https://moodle2.units.it/pluginfile.php/383613/mod_resource/content/1/Ziegler%2C%20Domaine%20r%C3%A9serv%
C3%A9%20%282013%29.pdf

3 F. Lenzerini, Reparations for Indigenous Peoples in International and Comparative Law: An Introduction, University
of Siena, 2008, p. 3.

4 vi, p. 4.

5 Ibidem.

® vi, p. 6.
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and are now at the center of interests and priorities in the international agenda’. Therefore, this thesis
stems from a willingness to give a voice in academia to Indigenous peoples to emphasize the need to
respect and protect their fundamental rights that are being violated by both governments and armed
groups. Currently, despite the dense network of information circulating the world, there is a lot of
misinformation and ignorance among people regarding the situation indigenous peoples are
experiencing in different parts of the world - from Australia to Colombia, from Norway to New
Zealand. Indeed, civil society is a key point of support to help indigenous communities that are
experiencing true ecocide®, that is, the elimination of a people's culture through the destruction of
their habitat®. This is what will be happening if action is not taken now through transnational
cooperation and support from the entire international community. In addition, it is crucial to make
people aware that Indigenous people are the only ones who possess the true knowledge to sustainably
conserve the environment and all its ecosystems, given their ancestral connection to the lands for
millennia. Therefore, the second objective that moved this research was the desire to make explicit
the importance of these peoples and the lands they inhabit. I did gain this great awareness as a result
of a direct experience with indigenous tribes in the Colombian Amazon jungle, which was the key
that opened up further avenues for me in this area and the reason why I chose Colombia as a case
study. Thus, this dissertation emerges as a testament to their enduring spirit and the urgent need for
systemic change.

To conclude, I would like to mention the words enshrined in the Vienna Declaration of 1993, adopted

during the World Conference on Human Rights, which recognizes:

The inherent dignity and the unique contribution of indigenous people to the development and
plurality of society and strongly reaffirms the commitment of the international community to
their economic, social and cultural well-being and their enjoyment of the fruits of sustainable
development. States should ensure the full and free participation of indigenous people in all
aspects of society, in particular in matters of concern to them... States should ... take

concerted positive steps to ensure respect for all human rights and fundamental freedoms of

7M. Rossi, I popoli indigeni nell ’ordinamento internazionale: diritto alla terra e diritti umani. Universita degli studi di
Milano, 2009, p. 5.

8 The idea of ecocide originated during the Vietnam War when the US used chemical-based incendiary weapons that
destroyed entire lands of vegetation. The term was coined by Arthur Galston, a plant biologist, ‘who asked the
international community to come together against ecocide’.

L. G. Minkova, The Fifth International Crime: Reflections on the Definition of “Ecocide”, Journal of Genocide
Research, 2023, p. 69. https://doi.org/10.1080/14623528.2021.1964688

9 Cfr. op. cit. Rossi, 2009, p. 7 and L. Westra, Environmental Justice and the Rights of Indigenous Peoples, London,
2008, Routledge editor, ISBN: 0415703700.
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indigenous people, on the basis of equality and non-discrimination, and recognize the value

and diversity of their distinct identities, cultures and social organization'®.

10 World Conference on Human Rights, Vienna Declaration and Programme of Action, Vienna, A/CONF.157/23, 1993,
par. 20.
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Chapter One

Perspective, Fundamentals, and Framework of the Research

Summary: 1. 1 Literature review, 1. 2 An overview of research methodology, 1.3 Research structure

1.4 Objectives of the research.

“If we must die, we die defending our rights. !

1. 1 Literature review

In recent years, the impact of indigenous peoples on international law has significantly increased
through their dedicated efforts and actions. These Peoples are recognized as a distinct category of
non-state actors in the conventional academic setting'2. By Indigenous People, Anaya refers to “more
or less cohesive groups whose ancestors were the original inhabitants of lands now dominated by
others!®”.

For a long time, scholars were hesitant to acknowledge indigenous peoples as subjects of
international law'#. Nevertheless, the efforts made by these Peoples due to centuries of historical
inequities led to conceive the issue as an international concern, as exemplified by the ILO Convention
No. 169'° which marked the beginning of the protection and promotion of indigenous peoples'
rights'®. Despite recent scholarly attention towards the topic, it has been isolated and thus
marginalized within the discourse of international law, when in fact, it has far-reaching implications
on the community and international law as a whole!”.

Scholars’ perspectives and opinions show that there is an international regime on the indigenous
peoples which gave rise to numerous volumes and works on the issue!8. In general, most scholars
agree that the issues related to the respect of indigenous rights “are not fully addressed by the existing

9919

international law on human rights”"” and that there is no full application of the minimum standards.

! Quote by the American indigenous Sitting Bull (1831-1890), Hunkpapa Lakota leader.

128, J. Anaya, Indigenous peoples and international law issues in Proceedings of the ASIL Annual Meeting, Vol. 92,
Cambridge University Press, 1998, p. 96
https://www.cambridge.org/core/journals/proceedings-of-the-asil-annual-meeting/article/abs/indigenous-peoples-and-
international-law-issues/SDFE922 AE852993F1FA0OA14BD1A4D0E4

13 This definition includes “Indian tribes, communities of the American States and aboriginal peoples in Australia and
New Zealand”. Ibidem.

4 C. Oguamanam, Indigenous peoples and international law: the making of regime. Queen's Law Journal, 30(1), 2004,
p- 350.

'® The Indigenous and Tribal Peoples Convention (No. 169) was adopted in 1989 by the International Labour
Conference, the “general assembly” of the ILO, during its 76th Session held in Geneva on June.

L. Swepston, 4 new step in the international law on indigenous and tribal peoples: ILO convention no. 169 of 1989.
Okla. City UL Rev., 1990, p. 677.

16 Op. cit. Anaya, 1998, p. 97.

17 Ibidem.

18 Op. cit. Oguamanam, 2004, p. 387.

19 Ibidem.



https://www.cambridge.org/core/journals/proceedings-of-the-asil-annual-meeting/article/abs/indigenous-peoples-and-international-law-issues/5DFE922AE852993F1FA0A14BD1A4D0E4
https://www.cambridge.org/core/journals/proceedings-of-the-asil-annual-meeting/article/abs/indigenous-peoples-and-international-law-issues/5DFE922AE852993F1FA0A14BD1A4D0E4

In this regard, it will be difficult to advance in the field if many countries do not feel obligated to
respect these rights®°.

However, at the end of the 1990s, there was an academic debate as to whether the efforts and
claims made by the indigenous peoples have obtained the status of opinio juris*' which implies that
states agree on the fact that they must recognize claims made by indigenous people as binding
customary law?2, From this follows the gap between morality and legality, which is the point of debate
and divergence among scholars. Some of them believe that the states decide to respect the norms
linked to the indigenous peoples because of their morality and not because of a legal obligation?. T
firmly believe that this conception has created numerous problems regarding the respect of rights
because if a state is not bound by a legal obligation, it means that it will decide based on its degree of
morality and humanity which is primarily subjective, and secondly does not guarantee regular
protection and respect of such peoples over time. This also implies that without legal obligations, it
would be impossible to adopt binding treaties, blocking progress concerning human rights,
particularly those of indigenous peoples.

From the academic debate on this topic, I formulated the following research questions that this

dissertation aims to address:

In the realm of international law, how are treaties and conventions related to indigenous

peoples viewed by countries? Despite their binding nature, do states commit to certain obligations?

After addressing the issue at the international level, this dissertation will examine the current situation

in Colombia at the national level. From this, then, follows a further research question:

20 Idem.

21 The concept of opinion juris, also known as opinio juris sive necessitatis, represents a crucial issue and a classical
problem within the framework of international law because it is a subjective element of customary international law
requiring that “states follow the practice because they recognize it as a norm of international law”.

See C. Dahlman, The Function of Opinio Juris in Customary International Law, Lund, 2012, p. 327, Nordic Journal of
International Law 81.

The problem stems from the meaning that is attributed to the word "recognize" and the consequences that it entails,
issues on which the doctrine of scholars diverges. There are two main theories on the matter: the Belief-Theory and the
Acceptance Theory. The former argues that a state “recognizes the legal right to act following the practice as a matter of
fact” (Ivi, p. 330-331), considering the opinion juris as the belief that the practice is a norm of international law. Instead,
the second one affirms that a practice recognized as law implies that “all states have a legal right to act following the
practice” (ibidem).

Finally, the last argument was launched by Lazare Kopelmanas in 1937 who described opinio juris as a superfluous
concept that can be removed from the doctrine of customary international law since he states that there is no difference
on what states “accept” or “believe”, the only thing that matters is what they do (/vi, p. 335).

2 Op. cit. Oguamanam, 2004, p. 388

= Ibidem.



Does a country like Colombia, which has a rather cutting-edge constitution regarding
indigenous peoples, really respect these rights and obligations for safeguarding them? Additionally,
will the current government, which is committed to forging a lasting peace, really be able to include

indigenous communities in the process?

The first attempt to attribute a special status to indigenous peoples in the international legal
regime was made by Raidza Torres in 1991 who failed to create legal obligations in every state?*. The
author, with her normative thesis of moral obligation, argues that a norm doesn’t need “absolute
compliance with a given rule, and the international system often lacks compulsory mechanisms for
implementation™?. It follows from this declaration that, since there is no binding legal obligation,
states are free to decide to what extent to comply with the rules on Indigenous peoples, denying the
possibility of creating minimum standards to respect the indigenous rights and completely ignoring
the binding nature of the ILO Convention No. 1692°, Therefore, the main gap in literature at the end
of the 1990s was mainly about the non-recognition of the binding nature of rights and obligations
enshrined in the ILO Convention No. 169, preferring morality to legality.

Nevertheless, in the early 2000s, Siegfried Wiessner argued that the indigenous question should have
moved from having this normative status to being a ‘hardened’ norm?’. At that time several scholars
recognized the existence of customary international law on Indigenous rights, considering labour as
the starting point to address Indigenous issues at the international level®8, stressing that Torres had
ignored the importance of the ILO Convention No. 169%°. As a result, the literature of the 2000s
brought new developments in the field of the rights of indigenous peoples, surpassing the logic of

morality which Torres stated. In this way, the gap between morality and legality began to narrow,

24The attempt made by Raidza Torres explained in her book "The Rights of Indigenous Peoples: The Emerging
International Norm" (1991), has managed to create only normative consequences based on a “non-binding moral
obligation among states to respect the norms that have emerged concerning their dealings with the indigenous
population”. Op. cit. Oguamanam, 2004, p. 350.

25 R. Torres, The Rights of Indigenous Peoples: The Emerging International Norm, 16 Yale J. Int'l L. 127, 1991, p. 146
in Ivi, p. 390.

26 Ivi, p. 391.

27 S. Wiessner, Joining Control to Authority: The Hardened 'Indigenous Norm, 25 Yale I. Int'l L. 301, 2000, p. 305 in
Ivi, p. 350.

28 In this context, the ILO was the first main body to address the issue of indigenous peoples as it was born to end the
exploitation of indigenous people by colonial industries, embracing the Trusteeship doctrine which was considered the
first attempt to internationalize the obligations of colonial powers to indigenous peoples. This doctrine was created by
the United Nations in the post-war era, and it showed a paternalistic nature based on the European perception of other
non-European races as inferior, and as in need of civilization after European or Christian values. As a result, the first
ILO Convention (No. 107) was purely based on this paternalistic approach that implied the principles of integration and
assimilation of the indigenous peoples into the dominant culture. This approach did not really respect their rights and
sensibilities, so it was canceled with the creation of the next convention, the NO. 169 (Op. cit. Oguamanam, 2004, p.
364), which is still the most concrete expression of respect for the rights of indigenous peoples in 2024.

2 Ivi, p. 391.
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giving greater attention to the importance of instruments of international law such as treaties. In this

regard, Wiessner stated that:

Ruling elites have modified their laws throughout the Americas and beyond.
They decided that indigenous peoples have a right to their distinct identity and
dignity and the governing of their affairs... Treaties of the distant past are being
honoured and agreements are fast becoming the preferred mode of interaction
between indigenous communities and the descendants of the former

conquering elites®,

In this way, the legal status of ILO Convention No. 169 is undisputed. Its binding nature obliges the
states that have ratified it to respect it and shall represent the starting point for regional and national
initiatives of governments, whose international directives shall be incorporated in the national ones
of their legal system?!, as happened in Colombia with the 1991 political Constitution2.

In the following years, the issue of indigenous peoples in academia focused more on the
principle of self-determination®, linked to the right to land and consequently to the domestic laws of
states. As Jim Tully argued, “The right of self-determination is, on any plausible account of its
contested criteria, the right of a people to govern themselves by their own laws and exercise
jurisdiction over their territories™ 4. Despite numerous writings highlighting the basic features of this
principle, there are still several problems with states recognizing this principle for indigenous peoples.
For example, Botswana refused to recognize the presence of indigenous communities within its
borders and opposed the ratification of the United Nations Declaration on the Rights of Indigenous

Peoples (2007), by affirming that the ratification would only increase ethnic conflicts within the

30 Op. cit. Wiessner, 2000 at 304-305 in Ivi, p. 392.

31 vi, p. 392-393.

%2 The Colombian Constitution is the only one that has left aside the integrationist approach because during the
constitution-making process, Within the Constituent Assembly, there were indigenous representatives who fought to
impose the principle of peoples' self-determination and expand their representation and political participation within the
government. Op. cit. Oguamanam, 2004, p. 380.

33 The concept of self-determination requires that “every culturally and historically distinct people have the right to
choose its political status by democratic means, under international supervision, and with international support”. Its
scope varies from case to case, based on specific circumstances related to different people, claims, and political
contexts. “Self-determination is considered synonymous with self-preservation for indigenous peoples”, it should
provide the freedom from state hegemony essential to the survival and transmission of culture, and the freedom to
determine their own government. M. E. Turpel, Indigenous People's Rights of Political Participation and Self-
Determination: Recent International Legal Developments and the Continuing Struggle for Recognition, Cornell
International Law Journal 25, no. 3, 1992, pp. 592-593.

34 J. Tully, The Struggles of Indigenous Peoples for and of Freedom, in Duncan Ivison, Paul Patton, and Will Sanders,
eds., Political Theory and the Rights of Indigenous Peoples, Cambridge University Press, 2000, p. 57 in J. Corntassel,
Toward Sustainable Self-Determination: Rethinking the Contemporary Indigenous-Rights Discourse, Alternatives 33,
2008, p. 118.
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African society®>. Another restriction to the principle of self-determination is the implementation of
the so-called Saltwater Thesis which stipulates that “only territories separated by water or that were
geographically separate from the colonizing power could invoke self-determination”3®,
Therefore, based on these events, the scholar Corntassel proposed in 2008 a new conception of the
principle of self-determination of peoples, stating that for this principle to be effective, it must be
closely linked to indigenous relationships to the natural world*”. Hence, self-determination has to be
sustainable in practice to ensure a future indigenous political mobilization3®,
Nevertheless, between 2006 and 2008, in the literature, it is possible to identify a strong resistance
from states to recognize the principle of self-determination for Indigenous peoples, along with the
failure to establish a legally binding system of human rights standards for Indigenous peoples*. This
was especially evident in November 2006 when the member States of the UN General Assembly
voted to delay the ratification of the Declaration on the Rights of Indigenous Peoples*’. Furthermore,
as stressed by the legal scholar Patrick Thornberry, different countries led by the United States,
Australia, and New Zealand proclaimed five objections to the approval of the UN Declaration*!.
One of the main problems that create this gap in the literature consists of which factors should
be considered to define the concept of self-determination. The debate among scholars lies in the fact
that some of them consider culture and spirituality superfluous, focusing instead on political/legal
recognition of the right*?. So, the commonwealth, the environment natural resources, sustainability,
and the transmission of cultural practices to future generations are left aside**. However, already in

earlier years, prominent scholars of the rights of indigenous peoples such as James Anaya stated that

35 Op. cit. Corntassel, 2008, p. 107.

36 D. Knight, People Together, Yet Apart: Rethinking Territory, Sovereignty, and Identities, in George Demko and
William Wood, eds., Reordering the World: Geopolitical Perspectives on the 21st Century, Oxford: Westview Press,
1994, pp. 71-86 in Op. cit. Corntassel, 2008, p. 108.

%7 These relationships are explained in the Special Rapporteur Erica-Irene Daes’s comprehensive United Nations report
entitled Indigenous Peoples’ Permanent Sovereignty over Natural Resources. Here Daes affirms that the link between
self-determination and natural resources must be recognized, otherwise, the principle would be meaningless.

E. A. Daes, Indigenous Peoples’ Permanent Sovereignty Over Natural Resources: Final Report of the Special
Rapporteur. Commission on Human Rights, E/CN.4/Sub.2/2004/30, 2004, p. 7.

% Op. cit. Corntassel, 2008, p. 108.

% Op. cit. Corntassel, 2008, p. 111.

40 This non-binding document was approved by the Human Rights Council in June 2006 after twenty-two years of
consultation and development with indigenous peoples and state governments; initially, it was blocked by a Namibian-
led coalition of thirty African countries plus Western countries such as Australia, Canada, and New Zealand. Moreover,
even if the Declaration was ratified, amendments include one section in the preamble that recognizes “that the situation
of indigenous peoples varies from region to region and from country to country”. Ibidem.

41 The first one is that Indigenous groups are not peoples entitled to self-determination, the second is that the content of
self-determination is too vague for inscription in the declaration, then the third is that this principle means secession and
the fourth is that it is superfluous since already exists autonomy. Finally, the fifth objection is that this principle divides
the State.

P. Thornberry, Self-Determination and Indigenous Peoples: Objections and Responses, in Pekka Aikio and Martin
Scheinin, eds., Operationalizing the Right of Indigenous Peoples to Self-Determination (Turku: Institute for Human
Rights, 2000), pp. 47-57 in Ivi, p. 115.

42 vi, p. 116.

4 Idem.
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“any conception of self-determination that does not take into account the multiple patterns of human
association and interdependency is at best incomplete or more likely distorted**. However, Anaya
had not yet considered the concept of sustainable self-determination, stating only that one of the
remedies to this principle was decolonization, which was, however, at the discretion of the
sovereignty of each state*>. Therefore, the sustainability factor is developed by Corntassel,
overcoming the notion that the struggle for self-determination is only legal and political. Indeed, he
states that at the heart of this battle is the importance of spirituality, the ancestral connection to the
land, and the relational responsibilities that are continuously renewed*. In this regard, even the
concept of health, which goes beyond the absence of illness or disease, assumes a deeper meaning,

as pointed out by Arquette:

Health is spiritual. Health is rooted in the heart of the culture. Health is based
on peaceful, sustainable relationships with other peoples including family,

community, Nation, the natural world, and spiritual beings*’.

Keeping this notion in mind and still remembering the concept of sustainability, Deskaheh’s
formulation of the self-determination principle gets at the heart of indigenous struggles, stating: “We
are determined to live the free people that we were born™*8.
Therefore, to sum up, the theory of sustainable self-determination developed by Corntassel in 2008
calls for the expansion of the scope of the self-determination process and the regeneration of the
implementation of indigenous natural laws on indigenous homelands, by refusing the colonial
strategies founded on economic dependency and the compartmentalization of standard political/legal
definitions of self-determination to adopt a broader view of self-determination that can be sustained
over future generations®.

The last concept concerning this theory advocates the transition from rights to responsibilities,

to give more space to the indigenous communities within a state-centric system. As stated by Oren

Lyons, people are responsible for their own lives®® and so individual and shared responsibilities to the

44 ]. Anaya, Indigenous Peoples in International Law, 2d ed., Oxford: Oxford University Press, 2004, p. 103 in idem.
4 Ibidem.

46 vi, p. 117.

4T M. Arquette et al. Holistic Risk-Based Environmental Decision Making: A Native Perspective, 110 Environmental
Health Perspectives, 2002, pp. 259264 in ibidem.

48 C. Deskaheh, Petition to the League of Nations from the Six Nations of the Grand River, communicated by the
government of the Netherlands, C.500.1923.VII, 1923, p. 3 in ivi, p. 118.

49 The theory operates at the community level, to ensure the regeneration of family, clan, and individual roles and
responsibilities to their homelands. /vi, p. 119.

50 i, pp. 121-122.
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natural world are the formal basis for indigenous governance to identify community self-
determination strategies®'.

Therefore, the authors of the 2000s emphasize the shift from the concept of legal/political to that of
sustainable and responsible, opening new avenues to the question of indigenous peoples' rights.
However, the theory of sustainable self-determination failed to take root in every national system of
states, thus not solving the problem of respecting the rights of Indigenous peoples®.

In the following years, along with the principle of self-determination, the concept of
interdependence and indivisibility of human rights emerged, refusing any type of hierarchy®* among
rights and stating that all rights are mutually reinforcing and equally important>*. This means that all
rights are interconnected and that each is necessary to all the others as well as complementary,
indivisible, and interdependent, challenging the traditional boundaries between the content of
different rights®>. Thanks to this new concept, Indigenous people can enjoy their rights to
participation, which include the right to effective participation in public life, the right to respect for
their identity, and the right to self-determination®.

Thereafter, the topic has sparked a discussion in academic literature regarding the
interpretation and application of civil and political rights by international bodies and in the specific
context of indigenous peoples this has led to the dichotomy between “people” and “minority” in
international law>’. This dichotomy leads to several problems at the national and international level
for the indigenous people, since according to law only the “people” can enjoy the principle of self-
determination, not the minority. Consequently, many states refuse to recognize the indigenous
communities as peoples, as they would otherwise enjoy greater independence and autonomy, which
for a state would represent a possible threat of secession’®. This overlap also creates some difficulties
for indigenous peoples to access and utilize global mechanisms for rights protection.

In the following years, Morad Elsana introduced in 2019 the concept of legal pluralism, as a

special approach that embraces the rights of indigenous peoples®. Its meaning was explained by the

S Moreover, spirituality is strictly linked to governance, since it can be considered as the highest form of politics. O.
Lyons, Spirituality, Equality, and Natural Law, in Leroy Little Bear, Menno Boldt, and J. Anthony Long, eds., Pathways
to Self-Determination: Canadian Indians and the Canadian State 5, University of Toronto Press, 1984, p. 5 in ibidem.

52 [vi, pp. 121-123.

%3 The term “hierarchy” refers to the idea that certain rights are more important than others, a concept typical of the Cold
War period where Western countries gave more attention to civil and political rights while developing countries more to
economic, social, and cultural rights.

H. Quane, 4 Further Dimension to the Interdependence and Indivisibility of Human Rights?: Recent Developments
Concerning the Rights of Indigenous Peoples, Harvard Human Rights Journal 25, 2012, p. 49.

54 Ibidem.

55 i, p. 50.

S 1d., p.51.

STId., p. 52.

8 1d., p. 53.

% M. Elsana, Legal Pluralism and Indigenous Peoples Rights: Challenges in Litigation and Recognition of Indigenous
Peoples Rights, University of Cincinnati Law Review 87, no. 4, 2019, pp. 1043-1076.
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scholar John Griffiths who described it as “the presence in a social field of more than one legal
order”®. Hence, this means that multiple bodies of law aimed at protecting different groups and
communities may coexist within the same country. Nevertheless, David S. Clark notes that legal
pluralism is only possible in the indigenous context when customary law systems resist and oppose
the overriding ‘modern’ national legal norms®!. For example, most Western countries have abandoned
legal pluralism in favor of legal monism, which gives more power to the central state and less
autonomy to non-dominant ethnic groups, excluding customary law®2. By doing so, these countries,
such as Canada and Australia, have automatically excluded indigenous people from participation in
public and political life, from the use of natural resources, and have denied them fundamental rights,
such as the right to land. Underlying this was the justification that indigenous law was primitive,
unwritten, incompatible with the political/legal order of the country, and inconsistent with the basic
principles of human rights law®*. The consequences of these actions were negative and disastrous for
the Indigenous, especially in the areas of land rights, natural resources, and cultural rights®4, leading
to massive discrimination of cultural differences®.

The latest studies on the issue of indigenous rights still point out numerous difficulties and
barriers to accessing human rights, goods, and services, making these people increasingly vulnerable.
In particular, the COVID-19 pandemic has aggravated their situation, as the crisis has highlighted the
limits of international law and the lack of attention paid by national governments to these
communities®®. In this regard, Martha Fineman elaborated on the ‘theory of vulnerability’ which
should be addressed by State policy and law to achieve formal equality within society®’. According
to her, vulnerability is a constant for all people but manifests itself to various degrees within society,
giving rise to different levels of social dependency. Hence, vulnerability-responsive laws and policies
are intended to account for unequal needs across different social contexts®®. However, the issue is still
open because, as Fitzmaurice states, even though the UN Declaration was adopted by the GA in 2007,

indigenous peoples still encounter numerous limitations to the recognition by states of their rights®°.

80 J. Griffiths, What is Legal Pluralism? 24 J. LEGAL PLURALISM & UNOFFICIAL L. 1, 1, 1986 in ivi, p. 1062.
Several authors have given multiple definitions of legal pluralism, such as David Pimentel, Jan Goldberg, Keith
Richotte, Hallie Ludsin and Sousa Santos. Ibidem.

8L D. S. Clark, Legal Pluralism in Latin America Dedication, 1 ARIZ. J. INT'L & COMp. L. 27, 27 (1982) in ivi, p.
2019.

2 Id, p. 1064.

8 Id, p. 1065.

6 J. Gilbert, Indigenous Peoples' Land Rights Under International Law 66, 2006, in id, p. 1066.

5 R. P. Amry, Indigenous Peoples Customary Law and the Peace Process in Guatemala, L. & ANTHROPOLOGY:
INT'L YEARBOOK FOR LEGAL ANTHROPOLOGY, 58, 1999, Ren6 Kuppe & Richard Potz eds. In ibidem.

8 M. Fitzmaurice, The COVID-19 Crisis, Indigenous Peoples, and International Law: A Vulnerability Perspective, in
Crisis Narratives in International Law, Brill, 2022, p. 174.

87 See Martha Fineman, Vulnerability and Inevitable Inequality, 4(3) Oslo Law Review 133, 2017 in ibidem.

8 1d.

 Ivi, p. 179.
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The lack of domestic implementation is still a factor of discrimination, exclusion, and abandonment
of this part of society, leaving the issue unresolved both on a practical and academic level.

To summarize, despite the tireless efforts of indigenous peoples, binding and non-binding
international agreements remain unfulfilled by state parties, leading to the marginalization of human
beings who are denied their rightful respect.

The issue of indigenous rights has been explored in literature over time, spanning from legal and
normative foundations to social and political considerations. Previous discussions have tackled many
aspects of the topic, yet there remain gaps in understanding of how much states are bound by
international law and required to consult and involve Indigenous peoples. So, in this regard, this
research aims to address the research questions introduced above to investigate the level of

compliance with international obligations towards indigenous communities.

1. 2 An overview of research methodology

This study adopts a post-positivist approach that blends interpretivism and constructivism, utilizing
a critical and emancipatory method. Emphasis is placed on the norms of civil society, with a focus on
problem-setting rather than problem-solving, leading to empirical research with an open-ended and
exploratory character’’. Therefore, it is essential to formulate problems correctly to discover them
effectively in this case. Moreover, subjectivity is a key element of this approach, which allows the
researcher to interpret phenomena and observe them in a 360-degree way. Finally, this approach was
chosen enabling the construction of truth and arguments through dialogue between different elements
and the comparison of systems. The aim is not to prove the existence of dogma or absolute truth’! but
to demonstrate an idea, a theory that stems from empirical factors.

Advocating this approach, qualitative methodology is employed to examine the status of
Indigenous People’s rights. This decision is motivated by the desire to present a comprehensive and
insightful perspective on the subject, accomplished through textual and visual analysis. Moreover,
compared to quantitative methodology, the qualitative approach allows the researcher to subjectively
interpret the phenomena analyzed and provide a more detailed understanding of the topic, together
with a “thick description” to give a more in-depth picture of the topic’?. Additionally, this
methodology will deal with small numbers and a single case study to isolate a specific phenomenon

and interpret it also culturally and historically.

70 See A. B. Ryan, Post-positivist approaches to research. Researching and Writing your thesis: a guide for
Postgraduate students, 2006, pp. 12-26.

"Id.

2 J. G. Ponterotto, Brief note on the origins, evolution, and meaning of the qualitative research concept thick
description. The qualitative report, 11(3), 2006, 538-549.
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Therefore, by doing so, this qualitative research will gather data through open-ended surveys and
interviews such as in-depth/unstructured or semi-structured, life stories, group interviews, visual
methods such as photographs and physical artifacts, and direct observation to try to illuminate the
real-life and conditions experienced by Indigenous Peoples. The reason for this decision is rooted in
the fact that this thesis is not just a theoretical dissertation that examines the laws outlined in treaties,
yet it aims to transcend it by documenting the personal experiences of individuals who are subjected
to human rights abuses by both government and non-government actors daily.

Therefore, primary sources are achieved through interviews with two indigenous Colombian
communities and secondary sources will be used in accomplishing this objective. The secondary
sources analyzed will be handbooks, academic papers, official documents, international treaties,
declarations, international agreements, videos, databases, newspapers, covenants, reports, PhD thesis,
national constitutions, legislations, and national rules.

The thesis will be divided into two main sections, based on the methodology and sources used:
the first will focus on the theoretical and legal aspects of indigenous rights, analyzing international
treaties and laws that govern the issue. This section, structured according to the deductive method,
aims to provide a comprehensive international legal framework to then analyze the issue in practice.
Therefore, the second section of the research will be based on the case study of Colombia adopting a
more practical and experimental approach. This section will rely on direct testimonies and
experiences, with data collected by myself and other authors. Inductive methodology will be used to

interview representatives of indigenous tribes of the Colombian Amazon and northern Colombia.

1. 3 Research structure

The dissertation is divided into five chapters. The present chapter, i.e., the first, was created to provide
a comprehensive structural, methodological, and academic framework on the issue covered by this
dissertation. First, there is the literature review to provide a complete chronological overview of the
literature material about the topic, then the methodology to explain the path taken before and during
the writing of the dissertation. Finally, there is a section devoted to the objectives of the thesis and
the reasons for certain content choices.

The second chapter aims to provide a baseline about indigenous peoples, explaining their
definition and main characteristics, leveraging the crucial difference between people and minorities,
aimed at establishing certain rights. Finally, to introduce the reader to the international legal
framework, this section will be devoted to the analysis of two fundamental rights: the right to land
and the right to self-determination of peoples.

Next, the third chapter represents the first section of the thesis relating, as outlined above, to

the regional and international legal system concerning respect for indigenous peoples. Therefore,
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instruments of international law such as conventions, declarations, and covenants will be analyzed to
study how international law provides for the protection of the aforementioned Peoples.

Chapter four, on the other hand, will be devoted to the consultation and participation
obligations that must be met by states to protect indigenous peoples and include them in their
country's political participation. This chapter aims to analyze the issue in general and then apply it in
the specific context of the Colombia case study in the following chapter. Therefore, the analysis will
start from the international level and then descend to the national level related to individual states.

Finally, the fifth chapter will be specific to the Colombian case, analyzing its national legal
system starting with the 1991 political Constitution, which devotes several sections to the indigenous.
Next, the legal framework will meet the political and social one, analyzing the current situation in
Colombia about the need to achieve lasting and total peace between civil society, government, and
illicit armed groups. So precisely in this context, the indigenous communities of Colombia will be
inserted to understand if they are included by the state to contribute to the plan of total peace of
President Petro. To conclude, the fifth chapter will be followed by conclusions, summary,

bibliography, and acknowledgments.

1. 4 Objectives of the research

This thesis aims to demonstrate and affirm first that indigenous people are subjects of international
law and therefore entitled to rights and duties like the rest of the citizens of the state in which they
live. Therefore, based on this, the states must respect them as the rest of the population and guarantee
them the right to take part in the public political sphere of their country. Secondly, the thesis underlines
the fundamental and ancestral link between the indigenous and the natural resources of the territory
they inhabit, affirming their legitimate presence thanks to international law. As a result, there is a will
to highlight and denounce the violence and violations that Indigenous people suffer every day,
limiting their right to life and freedom. Giving voice to this vulnerable and marginalized part of the
population is the priority of this thesis so that it can contribute indirectly to their peaceful struggle for
freedom.

Peace is the key term of this story because the actions carried out by the Colombian Indigenous
communities have always been peaceful and never violent, they have always acted in the name of
peace and respect, bringing to society only benefits and in return, instead, they have always received
violence, usurpation, discrimination, and marginalization. Therefore, this research seeks to draw
attention to the fact that these people matter and that they are holders of rights that states and non-
state actors must respect.

I selected Colombia as a case study because I had a personal experience with the issue. I lived

with a tribe in the Colombian Amazon and later met representatives from a northern community who
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were on a global tour to raise awareness about the violation of their fundamental rights. Living among
these individuals helped me gain a deeper understanding of their reality, which had previously been
distant and abstract to me. After witnessing their struggles and suffering, I felt compelled to contribute
to their ongoing fight through academic research. My goal is to provide primary and direct sources,
as opposed to biased and manipulated information, to shed light on their daily struggle.

Perhaps these words may sound overly idealistic or utopian, however, I firmly believe that to
uphold international legal principles and foster their adherence among nations, it is necessary to start
from the bottom, from the earth by monitoring humanitarian concerns and presenting them in

academic and diplomatic circles to achieve tangible outcomes.
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CHAPTER TWO

Introduction to the Indigenous Peoples and their rights

Summary: 2. 1 Introduction to the Indigenous issue, 2.2 Definition and Characteristics of “Indigenous Peoples”,
2.3 Differences between Indigenous Peoples and Minorities, 2.4 Right to land and the principle of self-

determination, 2.5 Concluding observations.

“My people have been here since time began. I know how the world began, and

1 know how the world will end.” 7

2. 1 Introduction to the Indigenous issue
Indigenous peoples have existed for half a millennium, and according to many authors, given their
presence in every part of the globe, it is rather impossible to qualify them geographically or
ethnographically. So more fruitful seems the historical approach, emphasizing the relationship
between these peoples and the arrival of European civilization’.
As affirmed by Anaya, half a millennium ago, people living on the continents now called North and
South America began to have encounters that they had not experienced before’>. Europeans arrived
to invade their lands, claiming their rights and supremacy, imposing their laws and institutions on the
native peoples, whose cultural, economic, and political integrity was destroyed. Their invasion was
accompanied by the enslavement of children, women, and men and the violation of their human
rights. These events marked the beginning of European colonization from the 16 century on those
who, oppressed and enslaved, took on the name indigenous, native, or aboriginal people’®.

Today, therefore, the term ‘indigenous’ refers to the descendants of those who inhabited the
lands before colonization and were engulfed by settlers. Also defined as indigenous are the surviving
Indian communities, the Aboriginal People of Australia, the Maori of Aotearoa, Native Hawaiians,

and many other nondominant tribes of Africa and Asia’’. They are considered indigenous because

3 Umatilla leader Armand Minthorn, cited in 7ri-City Herald, 1999, in P. Thornberry, Indigenous peoples and human
rights. Manchester University Press Oxford Road, Manchester M13 9NR, p. 12, UK, 2002, British Library Cataloguing-
in-Publication Data. ISBN 0 7190 3793 X hardback. http://ndl.ethernet.edu.et/bitstream/123456789/46228/1/151.pdf

"4 F. Marcelli, I diritti dei popoli indigeni. Aracne, Roma, 2009, p. 21 https:/www.isgi.cnr.it/wp-
content/uploads/2018/02/i-diritti-dei-popoli-indigeni.pdf

5 J. Anaya, S. J. Indigenous peoples in international law. Second Edition, Oxford University Press, 2004, p. 3, ISBN:
9780195173505.

6 vi, pp. 3-4.

77 According to the statistics issued by the Independent Commission on International Humanitarian Issues (ICIHI), there
are an estimated 200 million indigenous people in the world representing 4% of the global population. There are some
250,000 Aborigines in Australia, 300,000 Maori in New Zealand, 60,000 Saami, and 100,000 Inuits, and claimed by a
global tabulation prepared by the International Work Group for Indigenous Affairs IWGIA) there are “1 million
Russian indigenous, 1.5 million indigenous in North America, 13 Million in Mexico and Central America, 17.5 highland
Indians and 1 million lowland Indians in South America, 14 million nomads in Africa, and 350,000 indigenous between
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their ancestral roots are embedded in the lands where they live and because of their continuity and
link with the ancestral past’®. Another key characteristic of indigenous people emphasized by Falk is,
in addition to their status as victims oppressed by the colonizers, their lack of decolonization
benefits’”. Nowadays, indigenous people live in disadvantaged conditions inside states that have been
built around them, deprived of landholdings and access to life-sustaining resources. Faced with this
state of oppression and vulnerability, indigenous people over time have appealed to the international
community for help and protection, looking to international law as a key tool for their protection®.
As a result, various processes have developed in the international system to protect these peoples in

a normative and legal manner, making them subjects of law as well3!.

2. 2 Definition and Characteristics of Indigenous Peoples

The first step in dealing with a question of law that relates to a set of rules and rights is to define the
subject to which they apply. Therefore, it is necessary to focus on the legal-formal meaning of the
expression ‘indigenous peoples’®?. The different terms used in international law to define them
(minorities, groups, peoples, communities) have led to the development of different systems of

protection within customary and conventional law®?.

the San/Basarwa and the Pygmies, 58 million indigenous in South and West Asia, 30 million in Southeast Asia, and 67
million in East Asia”. Op. cit Thornberry, 2002, pp. 15-17.

78 Ibidem.

" Op. cit. Marcelli, 2009/2010, pp. 21-22.

80 In the last years representatives of indigenous people started to engage with international law and institutions,
creating what may be called the international indigenous movement, composed of different indigenous organizations
developed in the 20" century. Over time, the first national organizations flourished in the 1960s in Australia, Canada,
and the United States. Then, there were the first international initiatives such as The World Council of Indigenous
Peoples (1975), the NGO Conference on Discrimination against Indigenous Populations (1977) and others followed.
Among them, sixteen organizations achieved consultative status with ECOSOC. Finally, since 1982 indigenous groups
of all kinds converged on the WGIP. Op. cit. Thornberry, 2002, p. 21.

81 Op. cit. Anaya, 2004, p. 9.

8 The term indigenous had a gradual evolution within the framework of the European languages, from the late 19"
century until 1982 when the Working Group was established (E. A. Daes, Standard-setting activities: Evolution of
standards concerning the rights of Indigenous people. 1996, UN, Sub-commission on Prevention of Discrimination and
Protection of Minorities. Working Group on Indigenous Populations, Fourteenth Session, para. 10,
E/CN.4/Sub.2/AC.4/1996/2. Geneva, Switzerland. https://digitallibrary.un.org/record/236429 ). The term “indigenous”
derives from the Latin “indigéna, ae” which means local natives; it was used to contrast “persons who were born in a
particular place” with the “advenae”, which means ‘foreigner’, ‘stranger’, ‘migrator’, ‘inexperienced’, ‘newly arrived’
(ibidem). The term indigenous is often used as a synonym for ‘native,’” ‘innate,” ‘aborigine’, ‘endemic’, and ‘inborn.’
However, the use of these terms can be offensive to tribal groups, especially when used internationally and universally
to define diverse groups. In fact, most indigenous prefer to be named by their specific nation or tribe names. In general,
the favored term is “First Nations” (M. A. Peters & C. T. Mika, Aborigine, Indian, indigenous or first nations?
Educational Philosophy and Theory, volume 49, 2017, p. 13, DOI: 10.1080/00131857.2017.1279879
https://www.tandfonline.com/doi/full/10.1080/00131857.2017.1279879#:~:text=The%20term%20'indigenous'derives%
20from,produce%2C%?20give%20birth%2C%20beget ). Finally, the term indigenous ordinarily belongs to the English
and Spanish languages, while it has had less resonance in others and carries a span of meanings (Op. cit. Thornberry,
2002, p. 35).

8 Op. cit. Rossi, 2009/2010, p. 11.
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As affirmed in the Standard Setting Activities: Evolution of Standards Concerning the Rights of
Indigenous People®®, the concept of indigenous people cannot be captured in a universal, precise,
inclusive definition that can be applied in the same manner to all regions of the world®’.

Indeed, given the different historical and geographical circumstances, processes of assimilation, and
history of colonization, it is difficult to frame a person as a member of an indigenous community®®;
however, it is possible to identify common factors®” that allow indigenous peoples to be distinguished
from other groups in the United Nations system and regional intergovernmental organizations®s.
From a chronological point of view®, the first international document that mentioned indigenous
peoples is the General Act of the Berlin Conference on West Africa (1885)°° where the colonial powers

developed provisions to protect the natives of colonized lands, as expressed in Article 6 of the Act:

All the Powers exercising sovereign rights or influence in the aforesaid territories bind
themselves to watch over the preservation of the native tribes, and to care for the
improvement of the conditions of their moral and material well-being, and to help in
suppressing slavery, and especially the slave trade. They shall, without distinction of creed or
nation, protect and favour all religious, scientific, or charitable institutions and undertakings
created and organized for the above ends, or which aim at instructing the natives and bringing

home to them the blessings of civilization®!.

From the text of the Article, it is possible to deduce the colonizing and paternalistic attitude of the

European powers, which aimed to preserve the existence of tribes, but with the purpose of ‘civilizing’

8 The author of the working paper was the Chairperson-Rapporteur, Mrs. Erica-Irene A. Daes, on the concept of
‘indigenous people’, realized during the Working Group on Indigenous Populations Fourteenth Session, between 29
July - 2 August 1996 (Op. cit. Daes, 1996).

8 vi, para. 71.

8 E. Saviaara, K. Maatta, S. Uusiautti, Who is indigenous? Definitions of indigeneity. European Scientific Journal,
Eurasian Multidisciplinary Forum, EMF 2013. Proceedings, Vol.1, Tbilisi, Georgia, 2013, pp. 369-370.
https://citeseerx.ist.psu.edu/document?repid=rep | &type=pdf&doi=28f51{c98b0ab24527ced26b593ce747038b69c9#pag
e=379

87 The Kennewick debates, developed following the discovery of the skeleton of a Kennewick man in 1996, hint at four
common factors related to indigenous: the association with a particular place, the prior inhabitation, a sense of original
or first inhabitants, and the membership in distinctive societies (Op. cit. Thornberry, 2002, p. 36).

8 Op. cit. Daes, 1996, para. 9.

8 Op. cit. Rossi, 2009/2010, p. 12.

% The purpose of the Berlin Conference held in 1885 and convened by Otto von Bismarck, marked the climax of the
European competition for territory in Africa which attracted them for its natural resources (Britannica, T. Editors of
Encyclopaedia. Berlin West Africa Conference. Encyclopedia Britannica, 2024.
https://www.britannica.com/event/Berlin-West-Africa-Conference.) The purpose of the Conference was to manage the
process of colonization in Africa, known as “The Scramble”, to avoid armed conflicts among the European powers. The
outcome was the conclusion of the General Act (M. Craven, Between law and history: the Berlin Conference of 1884-
1885 and the logic of free trade, London, 2015, p. 32), whose signatory countries were the United Kingdom, France,
Germany, Austria, Belgium, Denmark, Spain, the United States of America, Italy, the Netherlands, Portugal, Russia,
Sweden-Norway, and Turkey (Ottoman Empire) (General Act of the Berlin Conference on West Africa, 1885).

91 General Act of the Berlin Conference on West Africa, 1885, para. 6
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them. Therefore, this first document testifies to the allusion to indigenous tribes at the international
level for the first time but with a colonizing and assimilationist approach®?.

After that, the issue concerning indigenous peoples was mentioned in Article 22 of the
Covenant of the League of Nations (1920) by which the state parties undertake to ensure the welfare
and development of indigenous populations® within the territories they occupy®. Twenty-five years
later, with the Charter of the United Nations, there is another reference to indigenous peoples in
Article 73% of Chapter XI, devoted to the so-called non-self-governing territories®’. The article, in
referring to natives, leverages the territorial aspect since it mentions them as “territories whose

798 without considering them as

peoples have not yet attained a full measure of self-government
peoples yet.

Nevertheless, the international debate around indigenous peoples evolved” because of the
intervention made by the Chairperson/Rapporteur Erica-Irene A. Daes in the Working paper on the
concept of “indigenous people” (1996). Her first step was to emphasize the implicit element of race
in the use of the term ‘indigenous’ in the previous legal contexts!®. In fact, in the Berlin Africa
Conferences (1884-1885), Article 6 of the Final Act shows the distinction made by the European
powers between “citizens of nationals of the Great Powers and those persons in Africa who were
under the colonial domination of the Great Powers”!°!. Even in the Covenant of the League of Nations,

the term is used to distinguish between colonial powers and peoples living under colonial domination,

and emphasizing a further element, namely the contrast between these peoples and the more advanced

2 Op. cit. Daes, 1996, para. 11.

% Article 22 (1) states that “To those colonies and territories which as a consequence of the late war have ceased to be
under the sovereignty of the States which formerly governed them and which are inhabited by peoples not yet able to
stand by themselves under the strenuous conditions of the modern world, there should be applied the principle that the
well-being and development of such peoples form a sacred trust of civilization and that securities for the performance of
this trust should be embodied in this Covenant” (The Covenant of the League of Nations, 1920, para. 22).

%4 The term “people” was not yet used for this category of people; they were mainly considered communities, groups, or
part of the population.

% Op. cit. Rossi, 2009/2010, p. 12.

% The article establishes that “Members of the United Nations which have or assume responsibilities for the
administration of territories whose peoples have not yet attained a full measure of self-government recognize the
principle that the interests of the inhabitants of these territories are paramount, and accept as a sacred trust the
obligation to promote to the utmost, within the system of international peace and security established by the present
Charter, the well-being of the inhabitants of these territories [...]” (UN Charter, 1945, Art. 73).

97 Op. cit. Rossi, 2009/2010, p. 12.

% Op. cit. UN, 1945, Art. 73.

% The international debate on the concept of indigenous began to evolve from the late 19th century until 1982, when the
Working Group was established, within the context of European languages, especially English, French, and German,
which shared common roots in the Latin term ‘indigenae’. Op. cit. Daes, 1996, para. 10.

100 /v, para. 11.

101 Ibidem.
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society'’, adds a second level of qualification: institutional capacity, to determine what level of

oversight over these peoples was most appropriate!%3.
Meanwhile, the Pan-American Union — known as the predecessor of the Organization of American
States- had started to use the term indigenous differently, as shown in the Resolution XI of 21

December 1938104;

Indigenous populations, as descendants of the first inhabitants
of the lands which today form America, and in order to offset the
deficiency in their physical and intellectual development, have a

preferential right to the protection of the public authorities!'®.

In this case, indigenous people were not identified as inhabitants of a colonized territory, but rather
as vulnerable and marginalized people within state borders!%.

Finally, the turning point was in 1960 when the United Nations changed its approach with the
Declaration on the Granting of Independence to Colonial Countries and Peoples because the General
Assembly chose to use no longer the term ‘territories’ but ‘people’, who are entitled to the exercise
of the right of self-determination under common Article 1 of the two International Covenants on
Human Rights. This choice underlines the shift from a geographical to a sociological approach which
implies the possibility of applying the principle of self-determination even to non-dominant groups
living in the state borders!?’.

After that, the first binding instrument!®® for states to address the issue of indigenous peoples
was ILO Convention No. 107, adopted by the General Conference of the International Labour
Organisation in 1957. The Convention describes indigenous peoples in terms reminiscent of the
League Convention, emphasizing the notion of inferiority towards the dominant society and

highlighting their disadvantaged status in comparison with their neighbors!?. Moreover, the

192 The text of article 22 stresses that: “Peoples not yet able to stand by themselves under the strenuous conditions of the
modern world” (Covenant of the League of Nations, 1920, Art. 22).

103 Op. cit. Daes, 1996, para. 12.

The content choice of Article 22 derives from the case of South Africa when it was not yet an independent state in 1919
and was dependent on the British parliament. Subsequently, the League with Article 22 entrusted South Africa with a
mandate over the territory and population of Namibia, whose population was considered indigenous, in contrast to the
"advanced" society of South Africa (Daes, 1996: Para. 14).

104 i, para. 15.

195 Pan American Union, Resolution X1, 1938.

% Op. cit. Daes, 1996, para. 16.

107 Iyj, para. 18.

108 The binding nature of the convention is expressed in Article 31(1) of the convention, which states that “This
Convention shall be binding only upon those Members of the International Labour Organisation whose ratifications
have been registered with the Director-General”. ILO, Convention No. 107, 1957, art. 31(1).

199 Op. cit. Daes, 1996, para. 21.
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Convention underlines their status as “regulated wholly or partially by their own customs or traditions
or by special laws or regulations”!!?. The Convention in defining these peoples, does not differentiate
between indigenous and tribal and uses the same following criteria for both: economic and social
disadvantage relative to the dominant population, status apart regulated by their laws and traditions!!!,
descent “from the populations which inhabited the country, or a geographical region to which the

2112

country belongs, at the time of conquest or colonization” '=. The latter is the only thing that can be

used to distinguish between tribal and indigenous peoples since they have experienced different

histories of colonization, and both groups are entitled to the same rights''?

. Hence, the source of these
rights is its history of being distinct as a society or nation, and not of being colonized or oppressed.
This convention adopted a real paternalistic approach, leveraging the notion of non-dominant people,

14 _ a5 stated in

because it uses concepts of integration and assimilation in the dominant society
Article 2(1): “Governments shall have the primary responsibility for developing co-ordinated and
systematic action for the protection of the populations concerned and their progressive integration
into the life of their respective countries™!®. Thus, what is absent in Convention No. 107 and will
instead be found in the next one, No. 169 (1989), is the presence of the principle of self-determination
of peoples, as the fundamental criterion for identifying them'!¢, as affirmed in Article 1(2): “Self-
identification as indigenous or tribal shall be regarded as a fundamental criterion for determining the
groups to which the provisions of this Convention apply”!!”.

Moreover, the difference in content and notion between the two Conventions is already evident in

Article 1 about tribal peoples, who are defined as

Peoples in independent countries whose social, cultural, and economic
conditions distinguish them from other sections of the national community,

and whose status is regulated wholly or partially by their own customs

The Convention does not provide a definition of indigenous and tribal peoples but explains to those to whom it is
applied, thus indirectly defining them by Article 1(1): “This Convention applies to:

(a) members of tribal or semi-tribal populations in independent countries whose social and economic conditions are at a
less advanced stage than the stage reached by the other sections of the national community, and whose status is
regulated wholly or partially by their own customs or traditions or by special laws or regulations.

(b) members of tribal or semi-tribal populations in independent countries which are regarded as indigenous on account
of their descent from the populations which inhabited the country, or a geographical region to which the country
belongs, at the time of conquest or colonization and which, irrespective of their legal status, live more in conformity
with the social, economic and cultural institutions of that time than with the institutions of the nation to which they
belong” (ILO, 1957: 1).

10 Op. cit. ILO, 1957: 1(a).

M Op. cit. Daes, 1996: para. 21.

12 Op. cit. ILO, 1957:1(b).

"8 Jvi: para. 22.

114 Id

15 Op. cit. 1LO, 1957: 2(1).

16 Op. cit. Daes, 1996, para. 29.

17 Op. cit. 1LO, 1989, Art. 1(2).
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or traditions or by special laws or regulations!!®.

While bringing back the first article of the previous convention instead:

Members of tribal or semi-tribal populations in independent countries
whose social and economic conditions are at a less advanced stage than
the stage reached by the other sections of the national community,

and whose status is regulated wholly or partially by their own customs

or traditions or by special laws or regulations!!®.

As is evident, Convention No. 169 abolishes the comparison between two different sections of the
national community, relying only on the concept of distinctiveness, doing away with any mention of
the concept of inferiority and disadvantage'?°. Even indigenous are defined according to the criterion

of distinctiveness and descent!?!

, emphasizing the phrase “descent from the populations which
inhabited the country [...] at the time of the establishment of present state boundaries”'** to underline
that both indigenous and tribal groups constitute a distinct society but that indigenous are
distinguished from tribals by their historical continuity with their descendants!%3.

To summarize, the Working Paper submitted by the Special Rapporteur Mrs. Erica Daes (1996),
has listed the following factors considered relevant to better understanding the concept of

‘indigenous’ according to international law:

1. Priority in time, with respect to the occupation and use of a specific territory.

2. The voluntary perpetuation of cultural distinctiveness, which may include the aspects of
language, social organization, religion, and spiritual values, modes of production, laws, and
institutions.

3. Self-identification, as well as recognition by other groups, or by State authorities, as a distinct
collectivity.

4. An experience of subjugation, marginalization, dispossession, exclusion, or discrimination,

whether or not these conditions persist'?*.

U8 1yj, art. 1.

119 1d

120 Op. cit. Daes, 1996, para. 28.

21 Article 1(b) states that the Convention applies to “peoples in independent countries who are regarded as indigenous
on account of their descent from the populations which inhabited the country, [...] at the time of conquest or
colonisation or the establishment of present state boundaries [...]”. Op. cit. ILO, 1989, art. 1(b).

2 Id. in Daes, 1996, para. 28.

123 Id

124 Ivi, para. 69.
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Then, another attempt to define indigenous peoples was made by Martinez Cobo!%, the
Special Rapporteur of the Sub-Commission on Prevention of Discrimination and Protection of
Minorities'?®. The author, in his Study on the discrimination against indigenous peoples, in

3

formulating a “working definition” concerning indigenous peoples, leverages the following
characteristics as determinants of the aforementioned peoples: the historical continuity, the
distinctiveness from other sectors of the societies, their non-dominant nature in respect to the rest of
society and the determination to “preserve, develop, and transmit to future generations their ancestral
territories, and their ethnic identity, as the basis of their continued existence as peoples”!?’.

To conclude, distinctiveness is the objective criterion for which the two groups meet the
characteristics listed in Article 1 of the ILO Convention No. 169 and then there is the subjective
criterion according to which it is the group that has the power to choose, through the principle of self-
determination, whether to remain distinct from the rest of the national community'?®, Therefore, self-
identification as indigenous or tribal is considered a fundamental criterion to ensure indigenous and

129 and it will also be mentioned later in 2007 in

tribal peoples establish their belonging and identity
Article 33 of the United Nations Declaration on the Rights of Indigenous Peoples'3® which affirms
that “Indigenous peoples have the right to determine their own identity or membership in accordance
with their customs and traditions™!3!,

Before concluding, it is needed to report the opinion on the issue expressed directly by
representatives of indigenous peoples to provide a complete picture of the matter. Even indigenous
representatives have argued that a universal and single definition is not necessary but what is crucial
is to include the self-determination principle!*?. In addition, during the thirteenth session of the

Working Group, the indigenous representatives noticed additional essential elements such as the

125 His contribution to the study of the indigenous people concept was the most notable after the ILO Conventions. In
his preliminary working definition, Cobo stresses the cultural collision between colonizers and colonized, winners and
losers where the former exploit land, goods, and peoples to its own advantage (Op. cit. Thornberry, 2002, p. 47).
Nevertheless, in his next definition, he stated that the colonial context is not crucial nor necessary to define and
recognize indigenous peoples; rather, he highlights as an essential attribute the historical continuity (ibid) which
“consists in the continuation for an extended period reaching into the present of one or more factors: ‘(a) occupation of
ancestral lands, or at least of part of them; (b) Common ancestry with the original occupants of those lands; (c) Culture
in general, or in specific manifestations. (d) Language. (¢) Residence in certain parts of the country, or world.” (UN
Doc. E/CN.4/Sub.2/1986/7/Add.4, para. 379 in ivi, p. 49).

126 Op. cit. Daes, 1996, para. 24.

127 Ibidem.

128 Ivi, para. 30.

129 United Nations Development Group, Guidelines on Indigenous Peoples’ Issues. New York and Geneva, 2009.
https://unsdg.un.org/sites/default/filesstUNDG_guidelines EN.pdf

30 The Declaration was adopted by the General Assembly with Resolution 61/295 during the 107th plenary meeting on
13 September 2007.

BLUN GA, Declaration on the Rights of Indigenous Peoples, 2007, Art. 33.

32 Op. cit. Daes, 1996, para. 35.
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“historical and ancient connection with lands and territories”'*3. Instead, other representatives
referred to Cobo’s study of 1987 to define indigenous peoples as beneficiaries of conventions and
declarations, by using the concepts of “historical continuity, self-identification, and group
membership as cardinal criteria in this regard”!3*. Another question regards the subjective and
objective criterion is whether indigenous groups prefer a subjective approach which entitles them
with the right to establish that indigenous identity can be determined by both self-identification and
community recognition'®>. This approach has been widely supported by the international community;
however, it must be accompanied by an objective approach!*® which complements the concept of
indigenous people and better ensures the protection and preservation of their rights!*7.

To conclude, despite the different attempts and suggestions to find a common definition, it is
quite unlikely that a single factor can capture all the nuances of “indigenous” and so the international
community did not agree on a universal definition of indigenous peoples'®®. This is because it was
argued that such a definition is not necessary to ensure their rights and protection. Therefore, there is
not a formal definition but a concept, used to articulate the interests that should be protected!”.
Nevertheless, it’s important to keep in mind that not having a written definition for indigenous people
may have both advantages and disadvantages in the future. As Thornberry argued, a written definition
could help to clear out ersatz claimants, improve the reputation of governments, increase the trust of
indigenous and enhance their targeting programs. Both governments and indigenous peoples prefer
to avoid an increase in protests and claims over the indigenous issue'#’.

However, to ensure effective protection and enforcement of rights to this category, it is necessary to
emphasize the difference between minority, indigenous, and people, as will be explained in the next

section.

133 This notion was added by Mr. M. Dodson, the Aboriginal and Torres Strait Islander Social Justice Commissioner. In
his words: "There must be scope for self-identification as an individual and acceptance as such by the group. Above all
and of crucial and fundamental importance is the historical and ancient connection with lands and territories [...]”. Id.
134 17

1% Therefore, according to this subjective approach, Indigenous peoples are those who identify as indigenous and are
recognized as such by their community and so accepted as members. [vi, para. 36.

'3 As explained before, this approach takes into consideration characteristics listed in Article 1 of the ILO Convention
No. 169 that a group must meet to be defined and considered as indigenous. /bidem.

137 14

'3 The reasons behind defining terms in local and municipal law may not directly apply to international law. The
complexities of the global legal system, its adaptability to diverse national practices, and the fluidity of its principles
make it challenging to impose rigid definitions, especially in the context of human rights. Therefore, relying on
definitions as a solution for all legal issues in the international arena is not always feasible or appropriate. Op. cit.
Thornberry, 2002, p. 57.

139 Ibidem.

140 17
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2. 3 Differences between Indigenous Peoples and Minorities

The protection of indigenous peoples' rights and all the characteristics agreed upon to them involves
a logical and conceptual problem: the importance of distinguishing between indigenous peoples and
minorities. This differentiation is crucial since the two groups are entitled to different rights and duties
given their distinguishing features!'*!. Often the two terms are confused, and indigenous people are
considered a minority within the state since the term is directly associated with a numerical minority
compared to the rest of society. From this follows a series of problems because the two concepts are
strongly different in that the minority is configured as a group numerically inferior, while indigenous
constitute a people. From this, it follows that the concept of indigenous people does not encompass
that of minorities, which means that minorities cannot enjoy the same rights accorded to indigenous
peoples!*2,

To analyze this issue and highlight the major differences between the two groups, it is
necessary to start with the conceptual definition of people, which is diriment in international law, and
then the related concepts of minorities, indigenous, and peoples. To start, it’s important to stress that
those definitions have legal consequences'# because if a group is defined as people, it is entitled to
the right to self-determination, while if a group is considered a minority, this right is not possible!'#4,
So, self-determination is the key principle to define these groups, which at the same time are closely

connected, overlapping, or even synonymous'#,

2. 3.1 People and Peoples
There are two different approaches used to define the concept of people. The first is the territorial one
which considers all the persons living within a defined territory, usually the state, and calls them

46 On the other hand, the characteristics approach identifies people by using the characteristics

people
that its members share. The territorial approach, in defining people, considers three elements: reality,

theory, and practice but the problem lies in the fact that reality and practice do not converge!4’.

141 Op. cit. Daes, 1996, para. 60.

142 U. Barten, What’s In a Name? Peoples, Minorities, Indigenous Peoples, Tribal Groups and Nations, Denmark, 2015,
p- 2, Journal on Ethnopolitics and Minority Issues in Europe Vol 14, No 1.

43 Lehman, 2006/2007, p. 515 in ibidem.

44 International law was made by states for states, which have established international organizations and partly
accepted to be actors under international law and have certain rights and obligations. In this context, in recent years,
even individuals could join international law as actors, while groups as minorities seem to have no place under
international law because the system is fragile and needs identifiable actors. Minorities and other groups cannot be
considered strong partners in international law because they often tend to dissolve, create, and change again.
Nevertheless, the international system provided different definitions and endowed them with rights and duties. /bid.
145 17

146 This approach refers to the decolonization concept and shows some weaknesses since it leads to many uncertainties
Ivi, p. 3.

47 17
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A clear example of this divergence is how the concept of self-determination according to the territorial
approach was used in Africa before and after colonization. Starting from the theoretical element, it is
possible to say that the principle of self-determination is enshrined in the United Nations Charter in
Article 1'*® and Paragraph 2 of UN Resolution 1514!%°, which states that “All peoples have the right
to self-determination!? but had been applied, in the wrong way, to the African colonial context. This
occurred because, following independence, the colonial borders were preserved, which meant that
only one group per colony could exercise their right to self-determination. As per the principle of uti

151 colonies would achieve independence based on their colonial borders!>2.

possidetis
African elites imposed this restriction to avoid the redrawing of borders, which would have
diminished their power!>?. Consequently, some groups within the newly formed states were denied
self-determination under the pretext that they had already exercised this right when they became
independent. This highlights the disparity between theory and practice in the territorial approach, as
UN General Assembly Resolutions 1541'°* and 15145 indicate that multiple groups can coexist
within a single territory and that one territory does not necessarily equate to one people!>°.
Therefore, the limitation of this approach is that it regards territory as the primary factor in defining
people's identity and their right to self-determination!”.

In addressing this discrepancy between theory and practice, the characteristics approach

intervenes. Here, the characteristics and the members of a group determine if it can be endowed with

148 Article 1(2) establishes that “the main purpose of the United Nations, and thus the Security Council, is to develop
friendly international relations based on respect for the ‘principle of equal rights and self-determination of peoples’
United Nations, Charter of the United Nations and statute of the International Court of Justice. San Francisco, 1945,
Art. 1(2).

149 Op. cit. Barten, 2015, p. 3.

150 UN General Assembly (1960) Resolution 1514. A/RES/1514(XV), 943rd plenary meeting, para. 2.

The United Nations took steps to promote the principle of self-determination by incorporating it in the resolutions of the
General Assembly and by providing the institutional mechanism through which the principle could be achieved. The
General Assembly overwhelmingly adopted a historic Resolution 1514, on 14 December 1960 - which has been called
an attempt to revise the Charter in a binding manner - whose purpose was to bring "to a speedy and unconditional end
colonization in all its forms and manifestations" S. P. Sharma, Self-Determination and Current Territorial Disputes.
Law and Policy, 17 JMCL 109, 1990, p. 112.

151 The legal principle of "uti possidetis, ita possidetis" originated from Roman law and was enforced by the Roman
Praetor to prevent any changes to the existing property ownership between conflicting parties (Rai¢, 2002 in R.
Shrinkhal, Indigenous sovereignty and right to self-determination in international law: a critical appraisal. AlterNative:
an international journal of indigenous peoples, 17(1), pp. 71-82, 2021.
https://journals.sagepub.com/doi/full/10.1177/1177180121994681).

The burden of proof lay with the party who did not have possession. Over time, this principle expanded beyond Roman
law and was applied to decolonization efforts. The goal was to prevent further colonization by European powers by
identifying ex-colonial territories as ferrae nullius subject to occupatio. Additionally, it aimed to prevent boundary
disputes between newly established states. Colombia v. Hyde, 1947; Venezuela, 1922 in ibidem.

%2 Op. cit. Barten, 2015, p. 3.

153 vi, p. 4.

"% Principle II of Resolution 1541 clearly says, “a territory and its peoples”, implying that there may be more than one
people in a territory. Op. cit. UNGA, 1960, principle II.

1% The UN GA Resolution 1514 declares that “All peoples have the right to self-determination”. Op. cit. UNGA, 1960.
%6 Op. cit. Barten, 2015, p. 4.

157 Ibidem.
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158 In this regard, after the International Meeting of Experts on Further

certain rights and principles
Study of the Concept of the Rights of Peoples (1989), UNESCO published in 1990 a final report that
listed in Paragraph 22 the main characteristics agreed on to the concept of the peoples’”®. Even if the
Report does not define universally what peoples are, it provides an inherent description, stating that

a group of human beings that share the following features can be considered a people:

(a) a common historical tradition;
(b) racial or ethnic identity;

(c) cultural homogeneity;

(d) linguistic unity;

(e) religious or ideological affinity;
(f) territorial connection;

(g) common economic life.'®0

Furthermore, the Report established that the members of this group must be not large but, at the same
time, more than a mere association of individuals within a State; the group must have the will to be
identified as a people and have institutions or other means of expressing its common characteristics
and will for identity'®!,
Nevertheless, this Report remains a document referred to in Academia, without having reached the
international governmental level and neither has it been adopted by the General Conference of
UNESCO. This means that this document cannot be used universally and with certainty to distinguish
a people from a minority, partly because the latter seems to have many characteristics like those listed
by the Report in Paragraph 22. Therefore, also the characteristics approach shows some weakness in
defining peoples'®.

In summary, Barten's two approaches have their respective advantages and disadvantages.
The territorial approach has gained more traction and support but is only applicable to a limited

number of states. On the other hand, the second approach, which better captures the essence of the

concept of the people and applies to a wider range of scenarios, has yet to receive government

158 14
"% The Final Report issued by UNESCO does not provide a definition of peoples, it underlines that “the definition of
peoples is uncertain, and that the notion of peoples’ rights could lead to dangerous proliferation of claims, undermining
settled borders, national sovereignty and international peace and sovereignty”. UNESCO, 1990: par. 22 in ivi, p. 5.

160 Ibidem.

161 In this regard, the Report concludes by stating that there are some peoples’ rights that are universally accepted, such
as the right to existence and the right to self-determination. Ivi, par. 24 in id.

82 For example, in countries like Canada and the United States, the term “people” is used in a civic sense, not in the
ethnic sense that the characteristics approach advocates. T. J. Mabry, Who are the People? Why Ethnic Politics Matters.
Georgetown Journal of International Affairs,13, 2008, p. 14 in id.
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approval and remains largely confined to academic discourse. This ambiguity is wanted mostly by
governments because, in the absence of a clear association of indigenous with the concept of
peoples, it is easier not to grant them the rights they are entitled to under international norms'®3. At
the international level, the usage of terms such as people, peoples, and populations has varied
depending on the specific context and actors involved. For example, the International Labor
Organization previously employed the term ‘population’ to refer to Indigenous groups in 1957, as
evidenced by the title of Convention No. 107 on Indigenous and other ‘Tribal and Semi-Tribal
Populations’. However, in the subsequent Convention No. 169 (1989), titled Convention on

*164 Despite Indigenous

Indigenous and Tribal Peoples, the organization used the term ‘peoples
individuals expressing their discomfort with being identified as ‘populations’, the term continues to
appear in the title of the Working Group on Indigenous Populations'®®. Regarding the debate
between peoples and people, the UNCED defines Indigenous as “people and their communities that
have a historical relationship with their lands and are generally descendants of the original

167

inhabitants of such lands”!%®, Similarly, the World Conference on Human Rights'®” also decided to

refer to Indigenous as ‘people’ '8,

While the difference between these two terms may appear minor, it actually carries great
significance. The term ‘peoples’ implies a collective dimension, indicating a group with rights and
principles such as self-determination. Given the real-world implications of words and concepts, it is
not uncommon for governments and institutions to intentionally refer to indigenous groups as simply
‘people’ to avoid granting them the aforementioned rights'®. This reluctance to acknowledge

indigenous peoples as such is evident, as highlighted by the indigenous representative Ted Moses

during the World Conference on Human Rights:

They have called us populations, ‘communities’ ‘groups’, ‘societies’, ‘persons’,
‘ethnic minorities’; now they have decided to call us ‘people’ in the singular.
In short, they will use any name they can think of, as long as it is not peoples

with an ‘s’. They are willing to turn universality on its head to avoid recognizing

183 Op. cit. Barten, 2015, p. 6.

164 Op. cit. Thornberry, 2002.

'8 According to Thornberry, the term can be partially accepted because carries a collective imprint. /d, p. 50.

86 UNCED, 1992, paragraph 26 in ivi.

"7 The Conference took place in Vienna from 14 to 25 June 1993; its main outcome was the Vienna Declaration and
Programme of Action and additionally implemented new measures to promote and protect the rights of women,
children, and indigenous peoples, such as the proclamation of an International Decade of the World's Indigenous People
(UN, 1993).

188 Op. cit. Thornberry, 2002, p. 41.

'8 Ivi, p. 57.
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our right to self-determination!”°.

In summary, being acknowledged as a distinct group of people entails both rights and
responsibilities, which remains a contentious issue for governments worldwide. The classification of
indigenous individuals as peoples is not universally accepted, and the matter remains unresolved and
uncertain. Nonetheless, to arrive at significant insights and a definitive conclusion, the subsequent
section of this chapter will delve into a comparative analysis of indigenous people and the concept of

minority, highlighting both their similarities and differences.

2. 3. 2 Minorities and Indigenous

Despite the extensive elaboration of documents on minority rights by international organizations,
there is again an inability or unwillingness to settle a binding definition of the term!”!. The most
widely accepted and influential definition was given by Francesco Capotorti, the UN Special

Rapporteur, who defined minority as:

A group numerically inferior to the rest of the population of a State, in a non-dominant
position, whose members — being nationals of the State — possess ethnic, religious, or
linguistic characteristics differing from those of the rest of the population and show, if only
implicitly, a sense of solidarity, directed towards preserving their culture, traditions, religion

or language!”.

However, this definition has not been accepted as universal and binding in international law, so the
following research will proceed with a characteristics approach, outlining the main features of the

minority concept, and then comparing it to that of indigenous peoples!”>.

170 Statement on behalf of the North American Region by Chief Ted Moses (Grand Council of the Crees) on Agenda
Item 8 in ivi, pp. 41-42.

Ted Moses, the Grand Chief of the Grand Council of the Crees, uttered these words on behalf of the North American
Region to report Canada’s position concerning the use of the term “peoples” in the draft declaration. To avoid granting
the right of self-determination to Indigenous Peoples, Canada has been insisting on using another term to replace
peoples, such as “populations”, “groups” or “people”. In this regard, Moses said, “[Canada has] decided that our rights
as peoples will not exist if they simply avoid referring to us as ‘peoples’ (Moses 1993, b:3 in Thornberry, 2002).

171 B, de Villiers, Language, Cultural and Religious Minorities: What and Who are they?

University of Western Australia Law Review. 36, 2012-2013, pp. 97-101 in op. cit. Barten, 2015, p. 6.

172 F, Capotorti, Study on the Rights of Persons Belonging to Ethnic, Religious and Linguistic Minorities. New York:
United Nations, 1991, para. 568 in ibidem.

The definition was given by Capotorti for the purposes of Article 27 of the International Covenant on Civil and Political
Rights (GA, 1966), but it was never endorsed by the UN, which continues to refer to “minority” “without having
exhaustively or conclusively defined it”. Op. cit. de Villiers, 2012-2013.

73 Op. cit. Barten, 2015, p. 8.
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Upon reviewing the initial line of the definition concerning minorities, which characterizes it

174 it becomes clear that this

as a “group numerically inferior to the rest of the population of a State
concept cannot fully apply to indigenous peoples. This is because, in certain states, such as Guatemala
and Bolivia, indigenous individuals constitute the majority of the population'’®. Then, as for the
notion of a ‘non-dominant position’, Daes argues that it is a paradox to use this notion as a
characteristic of these groups because this would imply that the moment a minority or indigenous
people achieved full realization of their rights then they would cease to occupy a non-dominant
position and consequently cease to be indigenous or part of a minority!’¢.

Capotorti’s definition was followed by that of Jules Deschénes who replaced the expression
‘numerical inferiority’ with ‘numerical minority” and added a reference to the aims of the minority
“to achieve equality with the majority in fact and law™!”’.

According to Alfonso Martinez!”®, this criterion could help distinguish minorities from indigenous

peoples because it implies that:

Legal equality with the "majority" would be possible only based on the legal institutions of
the majority/dominant sector in the multinational society in question, not as a derivative of

the legal culture of the "minorities"!”.

To fully outline the descriptive framework of the minority concept and establish its connection to the
concept of indigenous peoples, it's important to compare the definitions of Capotorti and Deschénes
with the European Formula!®

Recommendation No. 1201 (1993) which establishes that:

provided by the Parliamentary Assembly of the Council of Europe in

The expression ‘national minority’ refers to a group of persons in a State who:

174 Study on the Rights of Persons Belonging to Ethnic, Religious and Linguistic Minorities, New York, UN, 1991, UN
Sales No. E.91.XIV.2, para. 568 in op. cit. Thornberry, 2002, p. 52.

175 Ibidem.

176 Op. cit. Daes, 1996, para. 54.

77 Op. cit. Thornberry, 2002, p. 53.

The whole definition given by Deschénes can be found in the Proposal concerning a definition of the term "minority"
(E/CN.4/Sub.2/1985/31) which describes minority in the following way: “A group of citizens of a State, constituting a
numerical minority and in a non-dominant position in that State, endowed with ethnic, religious or linguistic
characteristics which differ from those of the majority of the population, having a sense of solidarity with one another,
motivated, if only implicitly, by a collective will to survive and whose aim is to achieve equality with the majority in
fact and in law”. Deschénes, 1985, par. 181.

178 Miguel Alfonso Martinez, Special Rapporteur of the Sub-Commission on Prevention of Discrimination and
Protection of Minorities, at the Forty-seventh session (Item 14 of the agenda) submitted the second progress report
E/CN.4/Sub.2/1995/27 “Study on treaties, agreements, and other constructive arrangements between States and
indigenous populations”. Op. cit. ECOSOC, 1995.

78 Martinez, 1995 in op. cit. Thornberry, 2002, p. 53.

130 Op. cit. Thornberry, 2002, p. 53.
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a. reside on the territory of that State and are citizens thereof;

b. maintain longstanding, firm and lasting ties with that State;

c. display distinctive ethnic, cultural, religious or linguistic characteristics;

d. are sufficiently representative, although smaller in number than the rest

of the population of that State or of a region of that State;

e. are motivated by a concern to preserve together that which constitutes their common

identity, including their culture, their traditions, their religion or their language'®!.

To summarize, given the present definitions, the main elements that define a minority as such are:

numerical inferiority to the rest of the population,

non-dominant position within the state.

Specific ethnic, religious, or linguistic characteristics which are different from
most of the population.

Sense of solidarity among members and collective identity,

Preservation of culture, traditions, religion, or language'®?.

As for indigenous peoples, instead, both Thornberry and Daes contributed a list of recurring items'8?

in this category:

b N

Precedent habitation;

historical continuity;

attachment to the land;

the communal sense and the community right (including those societies that do not
have a strong conception of individual rights);

a cultural gap between the dominant groups in a State and the indigenous, and the

colonial context!®4,

While Daes stated that modern international organizations and legal experts have considered as

relevant the following characteristics:

1. Priority in time, concerning the occupation and use of a specific territory.

'8 Parliamentary Assembly, 1993 in Ibidem.

182 1d.

183 Kingsbury (1998) adopts a constructivist approach toward these elements to find a common definition. Through this
approach, he denies that an objective truth exists, and his approach uses context to provide answers (Barten, 2015).
134 Op. cit. Thornberry, 2002, p. 55.

34



2. The voluntary perpetuation of cultural distinctiveness, which may include the aspects of
language, social organization, religion, and spiritual values, modes of production, laws, and
institutions.

3. Self-identification, as well as recognition by other groups, or by State authorities, is a distinct
collectivity.

4. An experience of subjugation, marginalization, dispossession, exclusion, or discrimination,

whether or not these conditions persist!'®>.

Upon looking at both lists and comparing them with the minority list, it is evident how the two
categories are different from each other since the indigenous one has specificities that do not belong
to all minorities. These specific elements are continuity over time, ancestral attachment to territory,
and self-identification. Therefore, although there is not yet a universal and binding definition of
indigenous peoples, it is possible to define such a group that possesses these specific requirements!3®,

To conclude, it is important to remember what Daes pointed out in her report about the ability
to define the concept of indigenous people: she states that the lack of clarity and precision in defining
this category has resulted from the unwillingness of governments to recognize a comprehensive and
binding definition, striving to interpose a wall between the concept of “indigenous” and “peoples” in

order not to recognize their right to self-determination, resulting in a continuous ambiguity'®’.

2. 4 Right to land and the principle of self-determination.

The present section will analyze another crucial issue about indigenous peoples: the right to land and
its relationship with the principle of self-determination. They are closely connected since compliance
with the latter becomes almost impossible when the former is not guaranteed!®®. The loss of ownership
and control over ancestral lands that had belonged to indigenous peoples for centuries dates to the
period of colonization when colonial powers usurped the lands, using three different methods:
conquest, cession/purchase, and occupation. Furthermore, some States implemented land reforms to

deny any possibility of land reacquisition by indigenous and tribal communities'®’.

135 Concerning these factors, Daes stresses that they do not constitute a definitive, comprehensive, and inclusive
definition but rather provide general guidance to make reasonable decisions within a country where such peoples live.
Op. cit. Daes, 1996, para. 69.

186 Cfr. op. cit. Thornberry, 2002 and op. cit. Daes, 1996.

137 Making a concept ambiguous, limits its application and enforcement in any sphere, just as it was intended by
governments to bypass the norms of international law. Keeping in mind the experience of the Working Group on
Indigenous Populations, the only possible solution to the problem is procedural: entrust the issue of indigenous peoples'
rights to a neutral and impartial body willing to listen to and respect the views of indigenous peoples to ensure the
evolution of this category in practice. Op. cit. Daes, 1996, para. 73.

138 Cfr. K. Gocke, Protection and Realization of Indigenous Peoples’ Land Rights at the National and International
Level, Goettingen Journal of International Law 5, 2013.

1% Ivi, p. 91.

States are inclined to deny this right if the latter cuts against its interests. So, they only recognize a right if “it happens to
benefit the state”.
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According to the norms of international law, it is possible to occupy a territory only in the case
where it is considered ferra nullius, meaning that it did not belong to anyone. In this regard, colonial
powers to occupy those ancestral territories undisturbed, applied a legal fiction to extend the terra
nullius doctrine to regions inhabited by indigenous peoples, defined as ‘savages’ by them!®°, Even in
the aftermath of decolonization, states continued to deny indigenous peoples the right to their
ancestral lands, reluctant to recognize their claims. This situation changed with the emergence of the
modern aboriginal title doctrine, introduced by the Supreme Court of Canada in Calder v. Attorney-

General of British Columbia’®’. By this decision, the Canadian Supreme Court ruled that:

At the time of colonization, the indigenous peoples of British Columbia held aboriginal rights
to their lands - i.e. rights based solely on the use and occupation of the land by indigenous
peoples since time immemorial irrespective of the recognition of these rights by the Crown.
It further declared that these rights were not automatically extinguished with the acquisition

of British sovereignty!'®? 193,

Nevertheless, the right to land implies additional problems such as that of ambiguity about
beneficiaries. As analyzed in the previous sections, there is no single, universal, and binding definition
of indigenous peoples so even in this area it was difficult to determine who were the true beneficiaries

of this right; it is a tricky task to define and apply the category ‘indigenous peoples’!®4.

M. Holley, Recognizing the rights of indigenous people to their traditional lands: a case study of an internally
displaced community in Guatemala. Berkeley Journal of International Law, 1997, 15(1), p. 6.

190 The best example of this practice was Australia, whose ancestral territories were treated as terra nullius. The
Australian Aboriginal peoples were considered by the British Parliamentary as the rudest forms of civil polity so much
so that all their claims to the territory of sovereignty had been completely ignored, attributing to the British crown every
right to the land.

British Parliamentary Papers, 1837, Vol. VII (425), p. 82 in op. cit. Gocke, 2013, p. 92.

Another example can be found in the Canadian Provinces of British Columbia' and Quebec in the Canadian Maritime
Provinces, and the US State of California, which systematically pursued the terra nullius concept. Ibidem.

Finally, the right to land to Indigenous Peoples was denied also in the northern regions, namely in the US States of
Alaska, and Canada north of the 60™ parallel due to indifference and neglect by the colonial powers, who did not
consider it necessary to deal with indigenous ownership rights. /bid.

Y1 i, p. 97.

192 Supreme Court of Canada, Calder v. Attorney-General of British Columbia, [1973] SCR 313, 328, 375 & 390 in ivi,
p. 98.

193 This is considered a landmark decision because for the first time a Supreme Court recognized that aboriginal titles
over lands still existed and not ceded. /d.

Subsequently, in 1986, the New Zealand High Court followed suit in its decision Te Weehi v. Regional Fisheries Officer
by ruling that “the local laws and property rights of indigenous peoples in ceded or settled colonies were not set aside
by the establishment of British sovereignty”. High Court of New Zealand, Te Weehi v. Regional Fisheries Officer,1986,
1 NZLR 682, 687 in ibidem.

Furthermore, in 1922, the High Court of Australia in its famous decision Mabo v. Queensiand (No. 2) also recognized
“the existence of inherent indigenous land rights by declaring that the concept of terra nullius was false in fact and
unacceptable in [Australian] society.” High Court of Australia, Mabo v. Queensland (No. 2), 1992, 175 CLR 1, para. 62
in id.

194 Classification in the Americas was hard and controversial after the colonization due to “great differences in the
degree of 1) miscegenation between colonizer and colonized, 2) economic dependence on the mainstream capitalist
modes of production, and 3) cultural assimilation of the peoples.” There was a wide spectrum of possible indigenous
subjects, stretching from the Amazon forest-dwelling tribes to the peasants of El Salvador. Op. cit. Holley, 1997, p. 25.
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Another issue that spread during the colonization period is the non-recognition of indigenous
peoples' right to land is the extensive interpretation made by European settlers of the principle of uti
possidetis'®®. This doctrine considered a tenet of the Roman Praetor'®®, finds its roots in the jus

97 in the Roman law system but it was transposed into modern international law and became

civile
the cornerstone for the maintenance of the system of sovereign states, thus acquiring a different
meaning in the Law of Nations (jus gentium) stating that “new States will come to independence with
the same boundaries they had when they were administrative units within the territory or territories
of colonial power”!%8.

Anciently this principle, which means ‘as you possess, so you possess’, was formulated “to protect
the existing arrangement of possession without regard to its merits” but the possession needed to be
acquired without using force, secrecy, or permission (nec vi, nec clam, nec precari), restrictions
introduced to make sure that de facto possessor of the property had the right to claim it and that each
claim could be challenged by anyone else who had an interest in the property!'®.

The doctrine considers the matter of the dispute as the de facto as well as de jure legal possession of
the current occupier and this creates problematic consequences regarding the question of indigenous
peoples since the doctrine in the modern system does not distinguish between de facto and de jure
possessor??, Therefore, this doctrine began to be used in international disputes as it seemed to quickly
resolve territorial conflicts: in the case of belligerent occupation, the aggressor was allowed to occupy
the territory gained by conquest and maintain the new status quo from that point onwards. This
excluded the evaluation of the merits of the parties and other actors, such as indigenous and tribal
communities that resided even earlier in that territory?!.

This doctrine was used for the first time in modern international law for the Spanish

withdrawal from Latin America?®? and due to its great success, it was used and re-interpreted during

195 During the decolonization, this principle was extended to the withdrawal of the colonial powers from territories in
Africa and Asia.

J. Castellino & S. Allen, The Doctrine of Uti Possidetis: Crystallization of Modern Post-Colonial Identity, German
Yearbook of International Law 43, 2000, p. 205.

196 Supra note 149.

197 The purpose of the interdict, as per jus civile, was to acknowledge the status quo in each scenario that involved
immovable property like land. Op. cit. Castellino & Allen, 2000, p. 206.

198 Ibidem.

199 Ivi, p. 208.

20 bidem.

201 14

202 After the Latin American colonies gained independence from Spain during the 19 century, Creole leadership
adopted the principle of uti possidetis to maintain the existing boundaries of the Spanish colonies as the boundaries of
the newly independent states mainly to prevent some land from remaining terra nullius and the new states from coming
into conflict over territorial disputes. Scholars distinguished between uti possidetis de jure and de facto.

S. R. Ratner, Drawing a Better Line: UTI Possidetis and the Borders of New States, The American Journal of
International Law, Vol. 90, No. 4, 1996, p. 593. The former established that only the legal documents of Spain were
decisive for determining borders, whereas effective possession of the territories was considered unimportant. On the
other hand, the second argued that the borders should be determined based on the actual lands held by each state at the
time of independence. /bid.
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the decolonization process, whose aim was the reestablishment of order through the legitimation of
the colonial powers’ possession, regardless of how it was achieved?®. To do so, the onus to prove in
interdict proceedings lies with the party who is not currently in possession, automatically advantaging
the de facto possessor. However, in the jus civile, “rightful title via de facto possession could only be
acquired by a prescriptive claim of usucapio established in good faith”?%¢, Therefore, the modern use
of the principle selected from the Roman law only those parts that seemed most convenient to the
territorial issues of the decolonization era. Moreover, some scholars believe that there is not a real
connection between Roman law and the modern principle of uti possidetis. In this regard,

Schwarzenberger?® argued that:

Even so 'obvious' a loan from Roman law as the use of uti possidetis in the Latin American
practice since the early nineteenth century is more indicative of the differences between this
remedy in Roman law and its application on the inter-state level than of any supposed likeness

between these institutions2°°,

In conclusion, it is possible to say that the selective adoption of the interdict suggests that the modern
interpretation of the uti possidetis is no longer based on legal principles but constitutes a powerful
political tool?*” to legitimize the illegitimate possession of territories usurped from the peoples who

had inhabited them for centuries2%%.

2. 4.1 The relationship between uti possidetis and self-determination
As stated above, the two principles are strictly linked but is important to differentiate them. The
principle of self-determination was first mentioned in the UN Charter Articles 1(2) and 552 where

the first purpose of the UN was “to develop friendly relations among nations based on respect for the

203 14
204 H. F. Jolowicz & B. Nicholas, Historical Introduction to the Study of Roman Law, 1972, p. 259 in op. cit. Castellino
& Allen, 2000, p. 211.

205 Op. cit. Castellino & Allen, 2000, p. 212.

206 G. Schwarzenberger, Title to Territory: Response to a Challenge, AJIL, vol. 51, 1957, 308, 309. See also A.C.
McEwen, International Boundaries of East Africa, 1971, 27-31 in ibidem.

207 During times of settlement, drawing boundaries became a politically charged action. To legitimize their actions,
settlers would manipulate legal norms to make it seem as though they were acting under universal legal codes.
However, the disappearance of Roman law paved the way for a convenient mechanism to justify illicit territorial
occupations. Op. cit. Castellino & Allen, 2000, p. 223.

208 Ibidem.

209 Article 55 establishes that “With a view to the creation of conditions of stability and well-being which are necessary
for peaceful and friendly relations among nations based on respect for the principle of equal rights and self-
determination of peoples, the United Nations shall promote:

a. higher standards of living, full employment, and conditions of economic and social progress and development.

b. solutions to international economic, social, health, and related problems; and international cultural and educational
cooperation.

c. universal respect for, and observance of, human rights and fundamental freedoms for all without distinction as to
race, sex, language, or religion.” UN Charter, 1945, Art. 55 in M. N. Shaw, The heritage of states: The principle of uti
possidetis juris today. The British Yearbook of International Law, 67(1), pp. 119-120, 1997.
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principle of equal rights and self-determination of peoples™!%; the principle is implied also in
Chapters XI (declaration regarding non-governing territories) and XII (international trusteeship
system)?!!. The use of the term “peoples” implies a collective character meaning that human beings,
collectively or as individuals are entitled to have control over their destinies*'?. Moreover, the
principle is mentioned also in Article 3 of the UN Draft Declaration of the Rights of Indigenous
Peoples which states: “Indigenous peoples have the right to self-determination. Under that right, they
freely determine their political status and freely pursue their economic, social, and cultural

development™?!3

. However, many representatives of member states voted against this motion
affirming that indigenous are not peoples and so they do not deserve the right to self-determination®!?,
Then, the principle was implemented also in Article 1 of ICCPR and CESCR which confirms that
“All peoples have the right to self-determination”?!>. In this regard, the principle confirmed in Article
1 already exists and is possessed by all ‘peoples’. The article doesn't create the principle, it simply
affirms it?16,

In the following years, the principle began to constitute a crucial norm in the decolonization
era, “obliging the colonial powers to grant independence and endow the colonial territory with a
special status and consequently international legitimation™?!”.
In the Portugal v. Australia case*'®, the Court declared that “the right to self-determination is one of
the essential principles of contemporary international law™2!°,
Today, the question is whether the principle of self-determination applies beyond the colonial context
since it cannot be used as a tool to dismantle the sovereignty of States. Therefore, the relationship
between self-determination and uti possidetis is fundamental. The former allows groups to gain
independence, by offering them the possibility of collective action but it has been restricted as a legal

principle for the colonial context. On the other hand, the second provides independence but by

20 Op. cit. UN Charter, 1945, art. 1(2).

2 Cirkovic, E. Self-determination and indigenous peoples in international law. American Indian Law Review, 31(2), p.
386, 2006.

212 Ibidem.

213 Op. cit. UNDRIP, 2007, Art. 3 in ivi, p. 387.

214 The term “peoples” implies collective rights for indigenous such as the right to land and resources, which are always
managed by state control. /bidem.

25 Op. cit. UN, 1996, Art. 1 in ibidem.

216 14

27 Op. cit. Shaw, 1997, p. 75.

213 The case, known as East Timor, goes back to February 1991 when Portugal applied against Australia concerning
“certain activities of Australia concerning East Timor”, referring to a treaty concluded between Australia and Indonesia
to establish a Zone of Co-operation in a maritime area between “the Indonesian Province of East Timor and Northern
Australia”. ICJ Reports, case 84, 1995 in op. cit. Shaw, 1997, p. 120.

The Court argued that “Portugal's assertion that the right of peoples to self-determination has erga omnes character is
irreproachable”. Ivi, p. 120.

219 Ivi, pp. 120-121.
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focusing on territoriality rather than on personal attributes, such as ethnicity religion, or historical
ties?20.

The Chamber of the International Court in Burkina Faso v. Mali case found that the two principles
conflicted with each other. The uti possidetis is considered an important tool to maintain order and
stability within a State, preventing the risk of struggles provoked by the challenging of frontiers??!.
For this reason, the International Court affirmed in 1986 that African States, to preserve their stability,
respected the colonial borders leveraging the uti possidetis rather than self-determination. Therefore,
if there is a dispute between the two principles, that of uti possidetis would have precedence since its
primary aim is to ensure the respect of borders when independence is achieved???. In this regard,
another principle that seems to take precedence over self-determination is the territorial integrity.
Under the norms of international law, if self-determination would be used to destroy national unity
and territorial integrity, it cannot be applied since it would violate paragraph 6 of UN Resolution 1514
(1960) which stated that: “Any attempt aimed at the partial or total disruption of the national unity
and the territorial integrity of a country is incompatible with the purposes and principles of the Charter

of the United Nations’ 223,

2. 4.2 The importance of ancestral lands
For indigenous peoples, their ancestral lands and territories have important material, cultural, and
spiritual significance. These areas are crucial for their survival and economic well-being and are
deeply intertwined with their identity and existence as a people. As such, indigenous groups advocate
for collective ownership of their lands and territories that cannot be taken away. Traditionally,
indigenous peoples have engaged in activities such as hunting, fishing, and agriculture that have
developed in harmony with the local ecosystems. Any encroachment on their lands puts these peoples
at risk, particularly those who live in voluntary isolation. For these groups, living in isolation is a way
to exercise their right to self-determination and to chart their course for the future?,

Furthermore, another essential component of the ancestral lands is the natural resources which
include the whole environment: surface and sub-surface, waters, forests, ice, and air. Indigenous

communities have been entrusted with the crucial role of safeguarding and maintaining natural

220 [yi, p. 123.

21 vi, pp. 76-79.

222 [bidem.

223 S. P. Sharma, Self-Determination and Current Territorial Disputes - Law and Policy, Journal of Malaysian and
Comparative Law 17, 1990, p. 121.

224 According to the Guidelines principles of the United Nations Development Group, “Indigenous peoples’ lands and
territories should be legally recognized, demarcated, and protected from outside pressures”. In this regard, States should
recognize these lands to them and their traditional management systems. Moreover, indigenous peoples can freely live
in isolation in their territories, and States should adopt adequate measures to protect their territories, environment, and
cultures. United Nations Development Group, Guidelines on Indigenous Peoples’ Issues, 2009, p. 16.
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environments. Through their deep-rooted traditions and respectful practices, they have proven to be
effective guardians of these habitats, ensuring their preservation for future generations. They have
managed and preserved these resources for millennia and still, today continue to contribute to their
conservation®?. The last issue concerning the right to land is the environmental one. Environmental
degradation such as deforestation represents a huge threat to the survival and way of life of these
peoples; it contributes to increased poverty and vulnerability. They always seek harmonious relations
with the environment since their traditional lifestyle is based on the conservation and sustainability

use of biodiversity??°.

In the words of James Anaya,

Indigenous peoples have repeatedly and consistently advanced plenary conceptions of their
rights over lands and resources within their traditional territories. In asserting property rights,
indigenous peoples seek the protection of economic, jurisdictional, and cultural interests, all

of which are necessary for them to pursue their economic, social, and cultural development??,

228 and to ensure the

They share a deep spiritual and emotional nexus with the earth and its fruits
economic viability and development of their communities, usually, they have to rely on a secure land
and natural resource base. Article 26 of the United Nations Draft Declaration on the Rights of

Indigenous Peoples exposes such ambitions in the following way:

Indigenous peoples have the right to own, develop, control and use the lands and territories,
including the total environment of the lands, air, waters, coastal seas, sea-ice, flora and fauna

and other resources which they traditionally owned or otherwise occupied or used. This

225 1t is imperative to acknowledge and uphold the rights of individuals to the resources required for their livelihood and
progress. This includes respecting the rights of indigenous peoples over State-owned sub-surface resources situated on
their lands. In such cases, indigenous peoples must be granted the right to provide informed consent before any
exploration or exploitation of these resources takes place. Additionally, they are entitled to fair benefit-sharing
arrangements. [vi, p. 18.

226 Ivi, p. 19.

227 J. Anaya, Indigenous Peoples' Participatory Rights in Relation to Decisions about Natural Resource Extraction: The
More Fundamental Issue of What Rights Indigenous Peoples Have in Lands and Resources, Arizona Journal of
International and Comparative Law 22, no. 1, 2005, p. 7.

228 Ivi, p. 8.

The guarantee of land tenure security is crucial for preserving the traditional way of life and progress of these
communities. In some instances, particularly for isolated groups with minimal or no outside interaction, demarcating
and safeguarding their land territories is indispensable for their physical existence. However, the significance of land
transcends its economic value, as it serves as the fundamental foundation for the survival of these individuals as a
unique cultural entity.

L. Swepston & R. Plant. International standards and the protection of the land rights of indigenous and tribal
populations. International Labour Review, 124(1), 1985, p. 93.
https://heinonline.org/HOL/Page?handle=hein.journals/intlr124&div=16&g sent=1&casa token=2-
yRIXyCZITAAAAA :vix3B-FyZ4oFck-2wmDD9SBk2;QyC30-UgAi-aHLDO4WI1XpFKqg -u-
yVWSb40m_f265Bgwve&collection=journals#
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includes the full recognition of their laws, traditions and customs, land-tenure systems and
institutions for the development and management of resources, and the right to effective
measures by States to prevent any interference with, alienation of or encroachment upon these

229

rights

The importance of the right to land for indigenous peoples is mentioned also in the ILO Convention
No. 169 by article 14(1)>, stressing the collective nature of the land and resources rights and the
notion of tradition, meaning that these lands had traditionally belonged to indigenous peoples for
thousands of years, and they had always cared for, respected, and preserved them??!. Then, the
Convention which affirms the sui generis indigenous land and resource rights, establishes the land
right provisions in Article 13(1)?32, and Article 15 requires that States safeguard indigenous peoples'
rights to the natural resources®*3. The concept of land developed by the Convention refers to “the total
environment of the areas which the peoples concerned occupy or otherwise use™?34,

With regard the respect to the right to the land of indigenous peoples, even the Commission on Human

Rights in its Report on the Mary and Carrie Dann and Maya Indigenous Communities cases described

as general international legal principles®*>:

(1) The right of indigenous peoples to legal recognition of their varied and specific forms and

modalities of control, ownership, use, and enjoyment of their territories and property.

229 These provisions are not just aspirations but can be read as part of international law. Op. cit. UNDRIP, 2007, art. 26
in Op. cit. Anaya, 2005, p. 8.

230 The article affirms that “The rights of ownership and possession of [indigenous peoples] over the lands which they
traditionally occupy shall be recognized. In addition, measures shall be taken in appropriate cases to safeguard the right
of the peoples concerned to use lands not exclusively occupied by them, but to which they have traditionally had access
for their subsistence and traditional activities”. Op. cit. ILO, 1989, Art.14(1).

1 Op. cit. Anaya, 2005, p. 9.

232 Article 13(1) states that “In applying the provisions of this Part of the Convention governments shall respect the
special importance for the cultures and spiritual values of the peoples concerned of their relationship with the lands or
territories, or both as applicable, which they occupy or otherwise use, and in particular the collective aspects of this
relationship”. Op. cit. ILO, 1989, art. 13(1).

233 Article 15 affirms that “(1) The rights of the peoples concerned to the natural resources pertaining to their lands shall
be specially safeguarded. These rights include the right of these peoples to participate in the use, management and
conservation of these resources. /vi, art. 15.

(2) In cases in which the State retains the ownership of mineral or sub-surface resources or rights to other resources
pertaining to lands, governments shall establish or maintain procedures through which they shall consult these peoples,
with a view to ascertaining whether and to what degree their interests would be prejudiced, before undertaking or
permitting any programmes for the exploration or exploitation of such resources pertaining to their lands. The peoples
concerned shall wherever possible participate in the benefits of such activities and shall receive fair compensation for
any damages which they may sustain as a result of such activities”. /d, in op. cit. Anaya, 2005, pp. 8-9.

234 Ivi, art. 13(2) in ivi, p. 10.

235 14
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(2) The recognition of their property and ownership rights with respect to lands, territories,

and resources they have historically occupied?3®.

Finally, the Commission concluded that special measures are required to guarantee the respect of
individual and collective rights that Indigenous have on their traditional and ancestral lands; this
recognition must be accompanied by consultations and consent of Indigenous peoples, otherwise, it
would be a violation of human rights?’.

Furthermore, viewing the right to land as crucial to ensuring the physical and cultural survival of
these peoples, at the international level, various actors have been adopting different resolutions, such
as the final resolution of the International NGO Conference on Discrimination against Indigenous
Peoples of the Americas, held in Geneva in 197723,

Another crucial issue linked to the right to land is the removal of indigenous from traditional
lands by States and other actors. Many governments, to justify this action, used Article 11 of ILO
Convention No. 107 which qualifies the right of absolute ownership, and Article 12(3) which states
that “persons thus removed shall be fully compensated for any resulting loss or injury” met many
critics from organizations of indigenous peoples?°.

Afterward, the issue was addressed by the UNDRIP which mentions the right to land in Article 26
declaring that indigenous communities possess the inherent entitlement to lands, territories, and
resources that have been traditionally owned or occupied. Furthermore, it is required that states
legally acknowledge and respect these lands, territories, and resources?*.

This principle is exemplified in the Inter-American Court of Human Rights ruling on the Mayagna
(Sumo) Awas Tigni Community v. Nicaragua case**'. The Court emphasized the vital importance of
recognizing the deep connection between indigenous peoples and their land, which serves as the

foundation for their culture, spirituality, integrity, and economic stability.

236 Inter-Am. C.H.R., 2003, para. 130 in ivi, p. 14.

7 i, p. 16.

238 The resolution urged “(a) that the special relationship of indigenous peoples to their land should be understood and
recognized as basic to all their beliefs, customs, traditions and culture; (b) that recognition should be given to the right
of all indigenous nations or peoples to the return and control at least of sufficient and suitable land to enable them to
live an economically viable existence by their own customs and traditions [...] (c) that the ownership of land by
indigenous peoples should be unrestricted, and should include the ownership and control of all natural resources [...]
(d) that the right of indigenous peoples to own their land communally and to manage it by their own traditions and
culture should be recognized internationally and nationally, and fully protected by law; (e) that in appropriate cases aid
should be provided to assist indigenous peoples in acquiring the land which they require; (f) that legal services should
be made available to indigenous peoples to assist them in establishing and maintaining their land rights; and (g) that all
governments should grant recognition to organizations of indigenous peoples” [...]. NGO, Final resolution of the
International NGO Conference on Discrimination against Indigenous Populations in the Americas, Geneva, 1977, p. 3.
in op. cit. Swepston & Plant, 1985, p. 94.

239 The problem lies in the fact that states can easily use the excuse of national security and development to remove
indigenous peoples from their territories. /vi, p. 103.

240 G. N. Barrie, The United Nations Declaration on the Rights of Indigenous People: implications for land rights and
self-determination. Tydskrif vir die Suid-Afrikaanse reg. 2013.2, 2013, p. 298.

24 JACrtHR Ser C No. 79, judgment of 2001 8-31 par 379 in /d.
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Moreover, a landmark decision regarding Aboriginal land rights was issued by the High Court of
Australia in Mabo v. Queensland (No. 2) case’**? where the native right to land was recognized to the
Indigenous.

In addition, another international instrument that addressed this right was the International
Covenant on Civil and Political Rights (1966) in Articles 124 and 27%#*. Here, neither one of these
provisions includes the notion of indigenousness but they use the term “minorities” in Article 2734
and “peoples” in Article 1. Based on the section on definitions of the terms indigenous, minority, and
people, it is possible to apply these provisions to indigenous people as well since they are primarily
peoples and secondarily enjoy the same rights accorded to minorities, but not vice versa’?°.

To conclude, it is important to consider that all these instruments were created years ago, and,
in the meantime, different changes occurred; therefore, to be still efficient they should be adapted to
the current situation and needs of indigenous peoples?*” who still suffer violence and abuse by state

actors and armed groups, both wanting to exploit the territories and resources they safeguard for their

own personal political and economic interests.

2. 5 Concluding observations
In this chapter, the importance of definitions was initially examined to establish the subjects of law
of this research. As a result, a comprehensive descriptive legal framework was created to address

the matters concerning indigenous peoples’ law and to emphasize the crucial role played by

242 The high court recognized that native title and the rights of indigenous populations to their ancestral lands have been
affirmed by the high court. Furthermore, the court has determined that the acquisition of the Australian colony by the
British Crown did not nullify customary or native, indigenous title. /vi, p. 299.

243 Article 1 establishes that “1. All peoples have the right of self-determination. By virtue of that right they freely
determine their political status and freely pursue their economic, social and cultural development.

2. All peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any
obligations arising out of international economic co- operation, based upon the principle of mutual benefit, and
international law. In no case may a people be deprived of its own means of subsistence.

3. The States Parties to the present Covenant, including those having responsibility for the administration of Non-Self-
Governing and Trust Territories, shall promote the realization of the right of self-determination, and shall respect that
right, in conformity with the provisions of the Charter of the United Nations”. Op. cit. UN, 1966, Art. 1.

244 Article 27 states that “In those States in which ethnic, religious or linguistic minorities exist, persons belonging to
such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own
culture, to profess and practise their own religion, or to use their own language”. /vi, art. 27 in M. Scheinin, Indigenous
Peoples' Land Rights Under the International Covenant on Civil and Political Rights, 2004. Aboriginal Policy Research
Consortium International (APRCi), p. 1.

https://ir.lib.uwo.ca/aprci/195

245 Regarding Article 27, the case of Lovelace v. Canada (Communication No. 24/1977) focuses on the individual
dimension expressed by this Article when declares that “the right of the individual not to be denied membership in an
indigenous group with which she wishes to identify herself, and into which she belongs according to some objective
criteria of, for example, ethnicity”. In this regard, due to the exclusion of Sandra Lovelace from her Aboriginal
community after marrying an outsider, the Human Rights Committee found a violation of Article 27. The exclusion
derived from a rule enacted by the State Party. Ivi, p. 6

248 Cfr. ivi, pp. 4-5.

247 Op. cit. Swepston & Plant, 1985, p. 91.
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international standards in ensuring their protection. The next chapter will continue this analysis by
examining the legal instruments of hard and soft law, that aim to safeguard these peoples.

Starting from the analysis presented in Sections 2.1 and 2.2, it is clear that a universal and binding
definition of these peoples is still lacking due to several factors. However, they can be identified and
differentiated from other categories through specific elements within the framework of international
law. This creates a divide between indigenous peoples and minorities, with the former enjoying rights
that the latter cannot access. The principle of self-determination is a key factor that distinguishes these
two categories, as minorities cannot claim this right due to their inability to be defined as people.
This argument then gave rise to the academic and legal debate about the notion of ‘peoples’, as there
is no universal consensus on considering indigenous as peoples, especially by states that safeguard
their interests and benefits at the expense of this category.

Based on this, following a study on the definition of people, minority, and indigenous, it was found
that although a final comprehensive definition has not yet been adopted, a people can be defined as
indigenous if they possess the following specific characteristics: continuity over time, ancestral
attachment to territory, and self-identification.

These initial findings contribute to the understanding of the research object, which, in the
second part of the chapter, is configured with the analysis of the right to land and self-determination.
The right to land is fundamental to the freedom and self-determination of indigenous peoples as it
allows them to live undisturbed on land they have inhabited for millennia and with which they have
an ancestral, sacred, and divine connection.

In analyzing the legal framework of the principle of uti possidetis, from which derived the
right to land, the present research has considered its historical roots that go back to Roman law and
its subsequent transposition into the colonial context. As stated in section 2.3, the colonists gave rise
to a convenience mechanism by selecting only a part of the uti possidetis principle to justify their
imperialistic choices. This has aggravated the issue regarding the protection of indigenous rights as
states have fallen back on this mechanism to avoid guaranteeing them the right to land. From this
inevitably follows the denial of the self-determination of the people as they do not have the power to
self-determine themselves within a territory. Therefore, negative consequences ensue politically,
legally but also economically and socially.

To conclude, over time, international law has evolved and better addressed the issue of these two
rights concerning indigenous peoples, however, not enough has yet been done as many states feel free
to choose to recognize these rights or not. In this regard, this chapter has paved the way for the study

of legal instruments at the international and regional levels aimed at protecting indigenous peoples.
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CHAPTER THREE

International and regional law systems for the protection of Indigenous rights

Summary: 3. 1 Introduction to the International Legal Instruments for the Protection of Indigenous Peoples, 3.2 The
ILO Conventions as Instruments of Hard Law, 3.3 Other Hard Law Instruments, 3.4 Instruments of Soft Law, 3.5

Regional Law Systems for the Protection of Indigenous rights, 3. 6 Concluding observations.

“It is one thing for international law to incorporate norms concerning indigenous peoples;

it is quite another thing for the norms to take effect in the actual lives of people®*s."

3. 1 Introduction to the International Legal Instruments for the Protection of Indigenous
Peoples

Over time, indigenous peoples have asserted their rights claims at the international level, achieving
remarkable results in redefining their status under international law. However, as Anaya stated in
2004, it is worth keeping in mind the reality of the facts, that is, to what extent all these achievements
constituted a concrete and real success for indigenous peoples?”. Indeed, although international
conventions and norms have been adopted in favour of these peoples, their implementation has often
not been enforced at the national level>>°%°!, This gives rise to two options for indigenous peoples:
present their claims before a national tribunal, often hostile to international legal norms, or turn to
more sympathetic but largely disenfranchised international bodies. Therefore, it is necessary that the
many achievements obtained at the international level can actually be implemented in the lives of
indigenous peoples at the domestic level®*2,

To ensure the enforcement of these rules?>® and give them binding force, indigenous peoples

have considered the instruments of customary international law?>* that can make an international

248 Q. J Anaya, Indigenous peoples in international law, Oxford, 2d ed, 2004, 56-58, 61-72 in G. D. Smelcer, Using
international law more effectively to secure and advance indigenous peoples' rights: towards enforcement in US and
Australian domestic courts, 2006, Pacific Rim Law & Policy Journal, 15(1), p. 306.

24 Op. cit. Smelcer., 2006, pp. 301-302.

0 jbidem.

25! This is mainly because the structure of international law, based on state sovereignty and consent (from which the
concepts of territorial integrity, exclusive jurisdiction, and non-intervention in internal affairs are then derived) has been
an obstacle to the implementation of international norms at the national level. /bidem.

22 jbidem.

253 Indigenous rules have been promulgated through three processes: “(1) interpretation of existing international law in a
way favorable to indigenous peoples' aspirations; (2) promulgation of new international instruments specifically
focused on indigenous peoples' rights; and (3) successful litigation before international bodies resulting in decisions that
have given further favourable content to indigenous peoples' rights”. Op. cit. Anaya, 2004 in Smelcer, 2006, p. 306.

254 Customary international law comprises “general practices or rules of behaviour that states follow out of a sense of
self-perceived legal obligation”. A. Bayefsky & J. Fitzpatrick, International Human Rights Law in United States
Courts: A Comparative Perspective 1992 in Smelcer, 2006, p. 304.
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norm binding upon nations*>*. From the concept of ‘binding’ comes the difference between the
category of international instruments belonging to hard law and those belonging to soft law. To define
them, many legal scholars use only the binary binding/nonbinding divide to distinguish them??¢; for
instance, positivists deny the existence of soft law since they believe that the law, for definition, must
be binding, while rationalists consider the term binding as a ‘misleading hyperbole’?”. Instead,
constructivist scholars focus more on the gap between ‘the law-in-the-books’ and ‘the law-in-

2258

action’>°, noting the extent to which the law is then implemented, such that the difference between

‘binding” and ‘non-binding’ is illusory?*°. Finally, realist scholars argue that “most international law

is 'soft' in distinctive ways?6%”

since at the international level centralized institutions are typically
missing?®!,

In this regard, to define the concepts of hard and soft law, in 2000, Abbott and Snidal began
by defining the concept of legalization®$? in international relations along three dimensions: “precision

99263

of rules; obligation; and delegation to a third-party decision maker”<®>. These three dimensions,

considered together, give laws a ‘harder’ or ‘softer’ legal character?%*

. Therefore, considering this
definition, hard law refers to that set of legally binding obligations that mandate authority in
interpreting and implementing the law?%>. On the other hand, soft law is defined according to the three
dimensions listed above as a residual category: if a law is not formally binding then the agreement
belongs to soft law according to the first dimension; if, on the contrary, its content is too vague, it is
soft law according to the second dimension; and finally, if it does not delegate any authority to monitor

the implementation of said law, it is soft law along the third dimension?¢®.

It is not necessarily written down; therefore, states can be bound by a treaty or convention even if they did not sign them
but their content has reached customary international law status. J. L. Dunoff et al. eds. International law: norms,
actors, process-a problem-oriented approach 70, 2002, in Smelcer, 2006, p. 304.

These rules are binding against states and other subjects of international law both at the domestic and international
levels. F. S. Cohen, Handbook of federal Indian law, 2005 in Smelcer, 2006, p. 305.

Nevertheless, customary law is binding only when it has fully crystallized “a hard-to-define status achieved only when a
majority of states recognize it as law”. Op. cit. Dunoff, 2002 in Smelcer, 2006, p. 305.

255 Op. cit. Smelcer, 2006, p. 304.

236 G. C. Shaffer & M. A. Pollack, Hard vs. Soft Law: Alternatives, Complements, and Antagonists in International
Governance, Minnesota Law Review 94, no. 3, 2010, p. 712.

257 C. Lipson, Why Are Some International Agreements Informal? 45 INT'L ORG, 1991, pp. 495, 508 in Shaffer &
Pollack, 2010, p. 713.

238 Op. cit. Shaffer & Pollack, 2010, p. 713.

259 ibidem.

260 K. W. Abbott & D. Snidal, Hard and Soft Law in International Governance, 2000, 54 INT'L ORG. 421 in Shaffer &
Pollack, 2010, p. 714.

261 ibidem.

262 Shaffer and Pollack (2010) explain that international and national actors make choices, ex ante, to use a hard law or
soft law instrument according to their objectives, and this produces ex post effects. To understand such decisions, the
definition of ‘legalization’ is a useful tool in this regard. Ibidem.

263 K. W. Abbott et al., The Concept of Legalization, 2000, 54 INT'L ORG. 401, 401 in Shaffer and Pollack, 2010, p.
714.

264 ibidem.

265 jyi, p. 715.

266 ibidem.
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At this point, having defined both categories, it is necessary to list the advantages of each to grasp on
what basis most state and private actors decide to use hard law or soft law?%”. Consequently, it is
possible to better understand which instruments are chosen to protect indigenous rights and why.
As for hard law instruments, they make the states' commitment more credible because they increase
the costs of reneging®®®, and, given their self-executing nature, they have direct legal effect at the
domestic level*®®. Furthermore, hard law instruments can create mechanisms to interpret legal
commitments over time and allow states to monitor and enforce their commitments better?”°.
Therefore, hard law is usually chosen by states when the “benefits of cooperation are great” and the
“potential for opportunism and its costs are high.?’!”
By contrast, instruments of soft law are considered easier to apply and have lower “sovereignty costs”
on states, they provide more flexibility and engagement for states to cooperate and are directly
available to nonstate actors?’2,
To summarize, both hard and soft law offer many advantages to state and private actors, hence often
the choice of one over the other depends especially on the circumstance and the specific case?’>.

Regarding the protection of indigenous peoples' rights, both soft law and hard law instruments
have been adopted at the international and national levels. This chapter will subdivide international
instruments not by the chronological criterion but by the nature of the treaty: that is, binding and non-
binding. Therefore, the next paragraphs will be devoted to the analysis of ILO Conventions No. 107
and No. 169 and the remaining international instruments with binding force, i.e.: the International
Covenant on Civil and Political Rights (ICCPR) and International Covenant on Economic, Social,
and Cultural Rights (ICESCR), the International Convention on the Elimination of All Forms of
Racial Discrimination (ICERD) and the Convention on the Rights of the Child (UNCRC).
Next, there will be a section devoted to soft law instruments such as the United Nations Declaration
on the Rights of Indigenous Peoples (UNDRIP), and the American Declaration on the Rights of
Indigenous Peoples. Finally, the last section will examine the regional systems for the protection of
human rights, namely: European, African, and Inter-American law systems.

Before concluding this section, it is important to mention a crucial forum for the protection of
indigenous rights that does not fall under the instruments of hard or soft law. It is the Working Group

on Indigenous Populations, established by ECOSOC Resolution 1982/34 of 7 May 1982 to analyse

267 jyvi, p. 717.

268 An agreement or treaty that has binding force often implies the presence of economic sanctions if the state fails to
comply with its provisions, and as a result, a state in default would aggravate its reputation at the international level
concerning other states. Ibidem.

269 Op. cit. Abbott & Snidal at 428 in Shaffer and Pollack, 2010, p. 718.

210 ibidem.

271 Id. at 429 in Shaffer and Pollack, 2010, p. 718.

272 Op. cit. Shaffer and Pollack, 2010, p. 719.

73 ibidem.
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situations that affected Indigenous Peoples and elaborate standards for the protection of their rights®4.

It became an important source of information concerning the issue of indigenous rights, publishing
different studies and reports such as that of the Special Rapporteurs Miguel Alfonso Martinez?’> and
Erica-Irene Daes?’® and organizing many international meetings on the issue?”’. Over time, the forum
organized numerous sessions where the number of participants increased more and more, becoming

the largest international forum for the rights of indigenous people®’s.

3.2 The ILO Conventions as Instruments of Hard Law

Labour constitutes a fundamental right for indigenous peoples to enter the international legal
system?”®. As a result of colonization, indigenous people were made slaves of settlers and denied basic
freedoms and rights, forced to work in the service of the occupier. Therefore, being able to exercise
the right to work freely and equally with the rest of the population is an important element of
redemption for indigenous peoples. And so, the first international body to address their fundamental
rights was the International Labour Organization?®°, opposing the exploitation of indigenous peoples
by colonies?®!.

Therefore, thanks to the intervention of ILO, indigenous rights began to enter the international human
rights regime and international law system. The first action was the creation of the /LO Convention
No. 107 in 1957?82 concerning the Protection and Integration of Indigenous and other Tribal and

Semi-Tribal Populations in Independent Countries*®>.

274 J. Burger & P. Hurt, Towards the International Protection of Indigenous Peoples’ Rights, Netherlands Quarterly of
Human Rights 12, no. 4, 1994, p. 409.

275 Miguel Alfonso Martinez, Special Rapporteur of the Sub-Commission on Prevention of Discrimination and
Protection of Minorities, at the Forty-seventh session (Item 14 of the agenda) submitted the second progress report
E/CN.4/Sub.2/1995/27 “Study on treaties, agreements, and other constructive arrangements between States and
indigenous populations” (1995). See Chapter I1.

276 E. Daes submitted on 10 June 1996 the working paper on indigenous people Standard-setting activities: evolution of
standards concerning the rights of indigenous people. UN, Sub-commission on Prevention of Discrimination and
Protection of Minorities. Working Group on Indigenous Populations, Fourteenth Session. E/CN.4/Sub.2/AC.4/1996/2.
Geneva, Switzerland. See Chapter II.

277 Op. cit. Burger & Hurt, 1994, p. 409.

278 Ibidem.

279 C. Oguamanam, Indigenous Peoples and International Law: The Making of a Regime, Queen's Law Journal 30, no.
1, 2004, p. 363.

280 The International Labour Organization (ILO) was established in 1919 as a part of the Treaty of Versailles at the end
of World War 1. It resulted in a tripartite organization composed of representatives of governments, employers, and
workers in its executive bodies. The organization focuses primarily on social justice, security, economy, and
humanitarian issues. ILO, History of the ILO. 2023 https://www.ilo.org/global/about-the-ilo/history/lang--en/index.htm
81 Op. cit. Oguamanam, 2004, p. 364

282 The Convention No. 107 was signed by 28 countries; the People’s Republic of China could not sign it since it was
not part of the United Nations in 1957; Canada signed but did not ratify it.

S. Simon, Indigenous Peoples and Hunting Rights in “Confronting Discrimination and Inequality in China. Chinese and
Canadian Perspectives”, University of Ottawa Press, 2009, chapter sixteen, p. 407.

283 Ibidem.
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3.2.1 The ILO Convention No. 107

This convention represents the turning point in the issue of indigenous peoples' rights because, for
the first time in history, a legal instrument of binding nature 234 has been adopted at the international
level and obliged state parties to respect its provisions. Furthermore, the importance of protecting
indigenous peoples has reached national governments, who have decided to commit themselves by
ratifying a convention. The latter can be defined as modern and innovative firstly because of its
binding nature?®>, and secondly because of its contents as they consider a wide range of rights never
before addressed. The Convention consists of 37 Articles, preceded by a preamble and divided into 8
parts?8®: Part I is about the General Policy and includes Articles 1 through 10, the second addresses
the crucial right to land for indigenous peoples from Articles 11 to 14; then Part III is that of
Recruitment and Conditions of Employment (Art. 15) and is followed by Part IV called Vocational
Training, Handicrafts and Rural Industries (Articles 16-18). Part V is about Social Security and Health
(Articles 19 and 20) and Part VI addresses Education and Means of Communication (Articles 21-16).
Finally, Part VII is about the Administration (Art. 27) and Part VIII contains General Provisions from
Article 28 to 372,

One of the most important parts of the Convention is the third, the one devoted to the right to land:
Articles 11 and 12 establish that the right of ownership?®® on territories occupied by indigenous
peoples should be recognized and that these cannot be removed without their consent?®”. However,
Article 12(2, 3) can be considered a double-edged sword as governments were using it to remove

290 gince it is stipulated that if indigenous people are removed without their

indigenous peoples
consent, the one who committed the action should compensate them for the injury and any loss?!.

This implicitly means that they can be removed without any prohibition?°2.

284 Ibidem.

285 Although some states preferred to give it a non-binding nature during the preparatory work, the majority in favor of
hard law won out.

M. Rossi, I popoli indigeni nell ordinamento internazionale: diritto alla terra e diritti umani. Milano, 2009/2010,
p-131.

ILO, Protection and Integration of Indigenous and Other Tribal and Semi-Tribal Populations in Independent Countries.
1957, General Conference, Report VI (1), fortieth session, p. 43.

86 OIL, C107 - Indigenous and Tribal Populations Convention (No. 107), 1957, Fortieth Session, Geneva
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C107

7 Ibidem.

288 During the drafting of the Convention, the right of ownership encountered conflicting ideologies. Western countries,
advocates of the individual right of ownership, disagreed with the idea of defining the right of ownership as collective
since in their view indigenous peoples would leverage it to advance their sectoral and group interests within society
(ILO, General Conference, 1957, Report VI (2), p. 20 in Op. cit. Rossi, 2009/2010, p. 137). On the other hand, the
eastern states were in favor of a collective right to redistribute land more equitably in favor of indigenous peoples (/vi,
p- 19 in ibidem).

89 Op. cit. ILO, 1957, artt. 11, 12.

290 See Chapter 11, paragraph 2.3.2 The importance of ancestral lands.

P Cfi 1LO, 1957, art. 12(2, 3).

22 Ibidem.
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Another ‘defect’ of the Convention No. 107 can be found in Article 1, which describes the two

categories of beneficiaries:

(a) members of tribal or semi-tribal populations in independent countries whose social and
economic conditions are at a less advanced stage than the stage reached by the other sections
of the national community, and whose status is regulated wholly or partially by their own

customs or traditions or by special laws or regulations®**;

(b) members of tribal or semi-tribal populations in independent countries which are regarded
as indigenous on account of their descent from the populations which inhabited the country,
or a geographical region to which the country belongs, at the time of conquest or colonization
and which, irrespective of their legal status, live more in conformity with the social, economic
and cultural institutions of that time than with the institutions of the nation to which they

belong?%*.

The second category is distinguished from the first by its descent from people who already inhabited
the lands they occupy, and this is what defines them as indigenous, unlike the first category which is
defined as tribal or semi-tribal. Moreover, regarding the first category, the concept of “less
advantaged than the rest of the population” has been criticized numerous times in later years, such as
by the Special Rapporteur Erica-Irene Daes?®> in 1996 who stated that Convention No. 107, in
describing its beneficiaries, did not depart much from the footsteps of the Covenant of the League of
Nations (1920), which emphasized the concept of distinction between tribal peoples and the rest of
society several times®®®,

Furthermore, another aspect of the Convention that has been the subject of much criticism is its
assimilationist approach?’, adopted and shared by governments at the time, as they believed that the
best way to ensure the welfare and protection of indigenous peoples was to integrate them into society
through a process of integration and assimilation, excluding any assumption of subsistence through

natural resources.?*® Article 2(1) first mentions the concept of integration, affirming that:

23 Op. cit. ILO, 1957, Art. 1(a).

294 Ivi, Art. 1(b).

295 See Chapter 11, paragraph 2.1 Definition and Characteristics of “Indigenous Peoples”.

296 B, Daes, Standard-setting activities: evolution of standards concerning the rights of indigenous people. 1996, UN,
Sub-commission on Prevention of Discrimination and Protection of Minorities. Working Group on Indigenous
Populations, Fourteenth Session. E/CN.4/Sub.2/AC.4/1996/2, pp. 8-9.

27 Op. cit. Oguamanam, 2004, p. 364 and see Chapter 11, paragraph 2.1 Definition and Characteristics of “Indigenous
Peoples”.

298 Op. cit. Simon, 2009, p. 407.
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Governments shall have the primary responsibility for developing coordinated and systematic
action for the protection of the populations concerned and their progressive integration into

the life of their respective countries®®”.

In my opinion, with this Article, it is clear that the life of the indigenous people within society must
in some way depend on the action of the government, which must be committed to integrating the
community with the rest of the population. Hence the paternalistic approach that makes indigenous
people dependent on the state3%.

Another remarkable reference to integration can be read in Article 7(2), which states:

These populations shall be allowed to retain their own customs and institutions where these
are not incompatible with the national legal system or the objectives of integration

programmes®°!,

I claim that here again it is evident how states somehow have the upper hand over indigenous peoples
who must adapt their customs to national programs, proposed precisely by the state. This goes against
the freedom of expression of such people since it denies them the freedom to manifest their culture
and tradition through ancestral customs. This therefore means that indigenous peoples must be
integrated into society but that this integration would entail the exclusion of any element that does
not fit the country's national model*°2.

To conclude, as already stated and explained in Chapter Two, Convention No. 107 lacks a very
important element that distinguishes indigenous peoples from minorities: the principle of self-

303

determination, a fundamental criterion for identifying them?°-. This is one of the main reasons why

the Convention was rejected by indigenous peoples and was later revised, adopting Convention No.
1693%4,

29 Op. cit. OIL, 1957, Art. 2(1).

300 In the following clauses of Article 2 there are further mentions of integration, which is to be promoted through
government action by “creating possibilities of national integration to the exclusion of measures tending towards the
artificial assimilation of these populations” and to ensure integration “recourse to force or coercion as a means shall be
excluded”. Op. cit. OIL, 1957, Art 2(2c, 4).

301 i, Art. 7(2).

302 The concept of integration is also mentioned in Articles 4, 5, and 17.

303 Op. cit. Daes, 1996, para. 29.

304 Op. cit. Simon, 2009, p. 407.
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3. 2.2 The ILO Convention No. 169

The exclusion of indigenous representatives from the drafting of the first ILO Convention and the
subsequent criticism and rejection of it**® led the ILO to revise and replace C-107 with another
convention that would leave the assimilationist and paternalist approach, instead inserting the
principle of self-determination%. Therefore, the next Convention No. 169 of 1989°Y7 focuses on the
preservation of indigenous cultural identity and represents the “most concrete manifestation of the

»308 The Convention turns all claims made

growing responsiveness of indigenous peoples' demands
by indigenous people internationally into norms, making them independent of states and making
governments responsible for their protection and preservation3®.

The ILO initiative was considered innovative for six reasons®!?, First, because has rejected officially
the policy of assimilation, and secondly, has reversed this policy at the international and national
levels. Third, it established an agenda concerning the indigenous issue, and fourth it depicted a “part
of a larger body of developments that can be understood as giving rise to new customary international
law with the same normative thrust.”3!! Another innovation is that the ILO has treated the indigenous
issue separately from other human rights issues, and finally has analyzed the controversial issue of

312 The latter is used as the

the term peoples and inserted the principle of self-determination
“fundamental criterion for determining the groups to which the provisions of this Convention
apply’13. Additionally, another difference with the Convention No. 107, is the use of the term
“peoples” instead of “population”, as indicated in Article 1(3)*!4.

The incorporation of the rights considered by ILO C-169 into the domestic constitutional and
legal orders of different states has been one of the most notable effects®!>. The guiding principle of
the Convention is that indigenous and tribal peoples are recognized by the ILO Convention as having
the right to maintain their cultural heritage and identity, as well as to determine their own path and

speed of progress, affirming their inherent right to exist and flourish on their own terms3!¢. The main

aspect of Convention No. 169 lies in the fact that the well-being and economic development of

305 Much pressure was also placed on the World Bank because it has contributed, through lending policies, to violating
indigenous rights with the damage of their lands. Op. cit. Burger & Hurt, 1994, p. 406.

306 Ibidem.

307 Convention (No. 169) concerning Indigenous and Tribal Peoples in Independent Countries, 27 June 1989, 28 .L.M.
1392 [Convention No. 169]. Entered into force 5 September 1991. Ibidem.

308 Op. cit. Anaya, 2004, p. 47 in op. cit. Oguamanam, 2004, p. 364.

809 Op. cit. Oguamanam, 2004, p. 364.

310 1bidem.

1 Op. cit. Anaya, 2004, p. 49-50 in op. cit. Oguamanam, 2004, p. 365.

812 Op. cit. Oguamanam, 2004, p. 365.

313 0p. cit. 1LO, 1989, Art. 1(2).

314 Art. 1(3) establishes that “The use of the term peoples in this Convention shall not be construed as having any
implications as regards the rights which may attach to the term under international law”. Ivi, Art. 1(3).

315 J. Aylwin & P. Policzer, No Going Back: The Impact of ILO Convention 169 on Latin America in Comparative
Perspective, University of Calgary, 2020, vol. 13, p. 2, the School of Public Policy Publications, SPP Research Paper.
316 Op. cit. Simon, 2009, p. 407-408.
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indigenous people no longer depend on the paternalistic actions of the state, but rather on the
promotion of the traditional economy, the protection of ancestral lands, and the responsibility of

governments to give financial assistance to promote sustainable policies®!’. As Article 23 establishes:

1. [...] Governments shall, with the participation of these peoples and whenever appropriate,

ensure that these activities are strengthened and promoted.

2. Upon the request of the peoples concerned, appropriate technical and financial assistance
shall be provided wherever possible, taking into account the traditional technologies and
cultural characteristics of these peoples, as well as the importance of sustainable and equitable

development3!'8,

Furthermore, is important to stress the initial difference between the two Conventions already
noticeable in the different preambles: in Convention No. 107 it is pointed out that one of the major
aspects taken into consideration is “that the adoption of general international standards on the subject
will facilitate action to assure the protection of the populations concerned, their progressive
integration into their respective national communities, and the improvement of their living and
working conditions™!°, On the other hand, the Preamble of Convention No. 169 no longer mentions
the need to facilitate the integration of indigenous people into the national community but completely

changes its approach and objective, highlighting a crucial element, namely that:

In many parts of the world these peoples are unable to enjoy their fundamental human rights
to the same degree as the rest of the population of the States within which they live, and that

their laws, values, customs, and perspectives have often been eroded.??°
And the same preamble acknowledges these peoples’ aspirations:
To exercise control over their own institutions, ways of life and economic development and

to maintain and develop their identities, languages, and religions, within the framework of the

States in which they live®?!.

317 Ibidem.

318 Op. cit. ILO, 1989, Art. 23 in op. cit. Simon, 2004, p. 408.

319 Op. cit. ILO, 1957, Preamble.

820 Op. cit. ILO, 1989, Preamble in op. cit. Aylwin & Policzer, 2009, p. 1.
82 Ibidem.
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In this Preamble, there is a heightened awareness of the needs, claims, and aspirations of indigenous
peoples. These must be guaranteed alongside political rights, such as consultation and participation
in decision-making processes.??2. Furthermore, the Convention recognizes “the right to decide their
own priorities for the process of development as it affects their lives, and the right to retain their own
customs and traditional institutions3?3. The Convention then emphasizes the fundamental right to
land and resources traditionally occupied or used by indigenous peoples and their collective
relationship with these territories **#. In addition, it addresses critical areas such as education, health,
social security, languages, religious beliefs, and cross-border cooperation’2>.

Finally, a key aspect of the Convention is its supervision mechanism to ensure its correct
application after the ratification by States. The latter are obliged to respect a regular supervision
mechanism which consists of submitting reports every six years of the steps they have taken in law
and practice to apply the Convention that they have ratified®?. In this regard, one of the supervisory
bodies, that can request more frequent reports when needed’?’, is the Committee of Experts on the
Application of Conventions and Recommendations (CEACR). It can also address observations and
direct requests from workers and employers. The Committee, composed of 20 experts, has the role of
making impartial evaluations of the application of the ILO standards by member states by issuing a
public document®?8, In reviewing the application, the Committee may issue observations*?° and direct
requests that are not published in the report but are communicated directly to the governments
concerned®?’. After that, the Committee issues the annual report consisting of three parts: a General
Report, Observations on the application of international labour standards, and a General Survey on a
specific subject selected by the ILO Governing Body?3!. The Report, adopted in December, is
submitted to the International Labour Conference the following June, which is examined by the

Conference Committee on the Application of Standards (CAS). It comprises government, employer,

322 Op. cit. Aylwin & Policzer, 2009, p. 1.

323 Op. cit. ILO, 1989, artt. 6, 7, 8 in op. cit. Aylwin & Policzer, 2009, p. 1.

324 Ivi, artt. 13-15.

325 Convention No. 169, containing 44 articles, is divided into 10 parts: general policy, land, recruitment and conditions
of employment, vocational training, handicrafts and rural industries, social security and health, education and means of
communication, contacts and co-operation across borders, administration, general provisions, final provisions.

Op. cit. ILO, 1989.

326 ILO, Committee of Experts on the Application of Conventions and Recommendations, N/A, Reports of the
Committee of Experts: Reports from 1932 to 2017 and Reports since 2018.
https://www.ilo.org/global/standards/applying-and-promoting-international-labour-standards/committee-of-experts-on-
the-application-of-conventions-and-recommendations/lang--en/index.htm

327 P, B. Larsen & J. Gilbert, Indigenous rights and ILO Convention 169: learning from the past and challenging the
future, 2020, The International Journal of Human Rights, 24, p. 88, DOI: 10.1080/13642987.2019.1677615.

328 Op. cit. ILO, N/A.

329 Observations containing comments on fundamental questions raised by a state’s application of a particular
Convention are published annually in the report of the Committee of Experts. Ibidem.

330 Ibidem.

31 Idem.
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and worker delegates, organized in a tripartite setting®*?. Usually, the Conference Committee
recommends governments take specific steps to remedy a problem or to invite ILO missions or
technical assistance®3?.

Furthermore, there are two special procedures: the first one is the representations, described by
articles 24 and 25 of the ILO Convention “under which an industrial association of employers or
workers has the right to present to the ILO Governing Body a representation against any member
State which™**, in its view, “has failed to secure in any respect the effective observance within its
jurisdiction of any Convention to which it is a party”**. In addition, if the necessary actions are not
taken by the government, it could prompt the Committee of Experts to investigate the matter further.
In more severe cases, this could result in a complaint being filed, and the Governing Body may
ultimately decide to establish a Commission of Inquiry?3°,

Finally, the second special procedure is appeal before the national courts which shall be based on the
provisions of ratified international treaties when a country's national law gives them the force of
law337,

To conclude, fifteen of the twenty-three states that have ratified the Convention are in Latin
America®*®, and this is not a casual coincidence because in this region there is a high rate of
multiculturalism, many countries are multilingual and multicultural, and in some states, most of the
population is represented by indigenous peoples**®. Thus, there have been important developments
and advances in indigenous rights in Latin America, thanks mainly to some common factors that point
to a regional trend**°, The first one is the “relationship between constitutional reform processes and

transitional or democratic consolidation processes”?*!

since many countries, after years of
authoritarian regimes, have made a transition to democracy that was accompanied by the adoption of
constitutional reforms. The latter represented a set of new rights and institutional innovations®*,

Another important factor is the expansion of constitutional justice***, followed by the “ratification of

332 Ivi, Conference Committee on the Application of Standards, https://www.ilo.org/global/standards/applying-and-
promoting-international-labour-standards/conference-committee-on-the-application-of-standards/lang--en/index.htm
333 Ibidem.

334 Ivi, Representations. https://www.ilo.org/global/standards/applying-and-promoting-international-labour-
standards/representations/lang--en/index.htm

335 [bidem.

336 14

337 Op. cit. Rossi, 2009/2010, p. 130.

338 Op. cit. Aylwin & Policzer, 2020, p. 2.

3% 1L0, Application of Convention No. 169 by domestic and international courts in Latin America, A case book,
Ginevra, 2009, p. 6.

340 [bidem.

341 Id

342 Id

343 After adopting constitutional reforms, in the last decade of the 20th century, many constitutional and supreme courts
were created to reinforce constitutional control. Ivi, p. 7
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and granting privileged legal status to international human rights treaties***. The last two common
factors are the consolidation of the regional human rights system especially through the expansion of
the Inter-American system of human rights and the constitutional recognition of new rights, with the
tendency to include a comprehensive range of rights such as “civil, political, economic, social, and

cultural rights, collective rights, minority rights, and environmental rights3*.

3. 3 Other hard law instruments

The ILO Convention No. 169 is not the only binding legal instrument to protect indigenous rights; at
the international level, there are other instruments of hard law having a binding nature such as the
International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on
Economic Social and Cultural Rights (ICESCR), the International Convention on the Elimination of
All Forms of Racial Discrimination (ICERD) and the Convention on the Rights of the Child
(UNCRO).

3. 3.1 The International Covenant on Civil and Political Rights

346

The International Covenant on Civil and Political Rights’*° addresses the indigenous issue with

Article 27, which represents one of the most important universal legally binding norms for the
safeguarding of minority and indigenous cultures®’. Article 27 presents an unusual negative
formulation by affirming that “persons belonging to such minorities shall not be denied the right [...]

to enjoy their own culture, to profess and practice their own religion, or to use their own language™48,

>349 of minorities and does not call on

This provision represents an example of ‘restrictive toleration
states to take affirmative action to protect their rights**°. Therefore, the Article is expressed in

negative terms, but it recognizes the existence of a right that should not be denied to minorities®!,

3% The ratification of human rights treaties implies the acceptance of the rule of law and the enforceability of
fundamental human rights, opposing the authoritarian regimes that violated rights in the past. The ratification was
considered a commitment by states at the international level to respect human rights. /bidem.

3% i, p. 8.

346 The ICCPR was adopted by the UN General Assembly with the resolution 2200A (XXI) on 16 December 1966 and it
entered into force on 23 March 1976, under Article 49.

General Assembly, International Covenant on Civil and Political Rights, New York, 1966.
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights

347 A. Yupsanis, Article 27 of the ICCPR Revisited — The Right to Culture as a Normative Source for Minority
/Indigenous Participatory Claims in the Case Law of the Human Rights Committee in Hague Yearbook of International
Law / Annuaire de La Haye de Droit International, Vol. 26, 2013, p. 1. DOI:
https://doi.org/10.1163/9789004287365_013

38 Op. cit. GA, 1966, Art. 27.

349 J. Robinson, International protection of minorities: a global view in P. Thornberry, Indigenous peoples and human
rights. Manchester University Press, Oxford Road, Manchester M13 9NR, UK, 2002, p. 160. British Library
Cataloguing-in-Publication Data. ISBN 0 7190 3793 X.

350 Op. cit. Thornberry, 2002, p. 160.

351 CCPR, General Comment No. 23: Article 27 (Rights of Minorities), 1994, para. 6.1, Fiftieth Session of the Human
Rights Committee, CCPR/C/21/Rev.1/Add.5
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Consequently, since this provision has a binding nature, states parties to the Covenant are under the
obligation to respect this right and protect it from outsider violations by adopting positive

353, Additionally, as stressed by General Comment No.

measures>>?: this is called horizontal protection
23, positive measures taken by States are necessary also to protect the right of indigenous and
minorities to enjoy and develop their culture, and language and to practice their religion, in the

354 In this regard, culture®> is a crucial element that

community with the other members of group
manifests itself in many forms, such as a lifestyle associated with territory and the use of land
resources>®, This is particularly true for indigenous peoples’.

The organ of control of the Covenant is the Human Rights Committee*3, a quasi-jurisdictional
body composed of 18 independent experts**® that monitor the correct implementation of the ICCPR
by States parties*®. The organ has no binding power, but it issues documents that have effects at the
level of public opinion and civil society*®!. The reports must be regularly submitted by States to the
Committee on how civil and political rights are being implemented; then the Committee examines
the report and addresses its concerns and recommendations to the State party in the form of
Concluding Observations*®2. Some submissions made to the Committee through the Optional
Protocol have mistakenly confused the right protected under Article 27 with the right to self-

determination enshrined in Article 1393 of the Covenant3®*. The latter made a distinction between the

two articles stating that the right to self-determination dealt with peoples, is addressed by Part I of the

352 Positive measures are needed also to “protect the identity of a minority and the rights of its members to enjoy and
develop their culture and language and to practice their religion, in community with the other members of the group”.
Ivi, para. 6.2

353 This protection creates a horizontal element to the obligation which requests States to protect minorities from
external and private actors.

Op. cit. Thornberry, 2002, p. 161.

354 Op. cit. CCPR, 1994, para. 6.2.

355 The Committee recognized the complexity of culture and stressed again the importance of taking positive actions to
ensure the right to culture for all members of minorities and indigenous groups, one of these actions can be for example
the effective participation in decisions that directly affect them. /vi, para. 7.

356 Ibidem.

%7 Ivi, para. 3.2.

358 It was established under Article 28 of the Covenant. UN, Fact Sheet No. 15 (Rev. 1): Civil and Political Rights: The
Human Rights Committee, 2005, p. 15, ISSN: 1014-5567.
https://www.ohchr.org/sites/default/files/Documents/Publications/FactSheet1 Srev. l en.pdf

359 According to Article 28, members must be “persons of high moral character and recognized competence in the field
of human rights”, with “consideration given to the usefulness of the participation of some persons having legal
experience”. Each of them is a national of the State party. ibidem.

360 The Committee was created to supervise and monitor the implementation of Covenant obligations by States parties,
so its main activities are the promotional task that consists of visiting countries with low human rights standards,
studying and researching the correct interpretation of the Articles, and finally, the protection activity of human rights,
which is developed in 3 different levels: examination of periodical states’ reports, reception of interstate petitions or
communications and reception of individual petitions or communications. [vi, pp. 14-25.

361 UN, Introduction to the Committee, N/A. https://www.ohchr.org/en/treaty-bodies/ccpr/introduction-committee

%2 Ibidem.

363 Article 1(1) establishes that “All peoples have the right of self-determination. By virtue of that right they freely
determine their political status and freely pursue their economic, social, and cultural development”.

Op. cit. GA, 1966, Art. 1(1).

364 Op. cit. CCPR, 1994, para. 2.
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Covenant and it is not cognizable under the Optional Protocol*®®. By contrast, the right declared in
Article 27 “relates to rights conferred on individuals as such” and, included in Part III, is cognizable
under the Optional Protocol®.

On the other hand, in reports submitted by States, the obligations established by Article 27 have been
confused with the duty covered by Article 2(1) which affirms that:

Each State Party to the present Covenant undertakes to respect and to ensure to all individuals
within its territory and subject to its jurisdiction the rights recognized in the present Covenant,
without distinction of any kind, such as race, colour, sex, language, religion, political or other

opinion, national or social origin, property, birth, or other status*¢’

Finally, it is important to take in mind that the rights protected by Article 27 are individual and non-
collective rights, they depend on the ability of the minority group to maintain its culture, language,

368 In this regard, the membership of a minority or indigenous group

or religion to belong to the group
has often been sanctioned by governments as in the Lovelace v. Canada case*®. The applicant, Sandra
Lovelace, had lost, in 1970, her status and rights as an Indian under section 12(1)(b) of the Indian Act
of Canada’"° because of marrying a non-Indian man. Nevertheless, had it been the reverse situation,
i.e., a man marrying a non-indigenous woman, he would not have lost his status; therefore, the
applicant claimed that the Act was discriminatory and contrary to Articles 2(1), 3, 23(1), 23(4), 26
and 27 of the Covenant®’!. Nevertheless, Canada replied by stating that the Act was necessary to
protect the Indian minority, but this led to a loss of rights for Indians who ceased to be members of
an Indian band, such as the impossibility of residing by right in a reserve’’2. Furthermore, the marriage

with a non-Indian man implied the loss of cultural benefits to which Article 27 was directly applicable,

regarding which the Human Rights Committee expressed itself as follows®7:

Whatever may be the merits of the Indian Act in other respects, it does not seem [...] that to

deny Sandra Lovelace the right to reside on a reserve is reasonable, or necessary to preserve

365 Jvi, para. 3.1.

366 Ibidem.

%7 Op. cit. GA, 1966, Art 2(1).

%8 Op. cit. CCPR, 1994, para. 6.2

%9 Op. cit. Thornberry, 2002, p.154.

370 The section explicitly declared that “a woman who married a person who is not an Indian... [is] not entitled to be
registered.” Indigenous Foundations, The Indian Act, The University of British Columbia, 2009.
https://indigenousfoundations.arts.ubc.ca/the indian_act/#:~:text=The%20Indian%20Act%20legally%20distinguishes.a
nd%200obligation%20t0%2C%20First%20Nations.

871 Op. cit. Thornberry, 2002, p. 155.

372 Sandra Lovelace ceased to be a member of Tobigue Band and even after her divorce, she could not live by right with
her parents in the Indian reserve. Ibidem.

373 Ivi, p. 156.
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the identity of the tribe. The Committee therefore concludes that to prevent her recognition as
belonging to the band is an unjustifiable denial of her rights under Article 27 [...] read in the

context of the other provisions referred to74.

In conclusion, the case established some parameters to apply Article 27 of the Covenant
(ICCPR), creating important developments in the matter. From this derived the decision to let
international standards prevail over national standards in the matter of the ‘existence’ of minorities®”>.
Another question raised by the Lovelace v. Canada case was that, despite the individualistic
formulation of Article 27, the rights protected upon it are for ‘persons belonging to minorities and not
minorities as such’®’®, The problem stems from the fact that these individual rights depended on
collectivity and from the capacity of a group to maintain its culture and identity: sometimes these
provisions can be in contrast with the aspirations of individuals. However, the most important
contribution of the Lovelace v. Canada case was to include Article 27 into the canon of Human
Rights3"7.

There are other Articles of [CCPR useful for the protection of indigenous rights, such as the
14, 19, 20, 25, and 26°78. The former establishes equality before the law, declaring that “All persons

379 a key right for indigenous peoples to ensure the

shall be equal before the courts and tribunals
respect of their claims before the law. Then, Article 19 expresses the important right “to hold
opinions without interference” and the right to freedom of expression; “this right shall include
freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either
orally, in writing or in print, in the form of art, or through any other media of his choice™3®. Article
20 prohibits propaganda and any type of “discrimination, hostility, or violence™8!.

The last two articles, 25 and 26, concern the democratic participation in public life and the

prohibition of any form of discrimination, stating that:

All persons are equal before the law and are entitled without any discrimination to the equal
protection of the law. In this respect, the law shall prohibit any discrimination and guarantee

to all persons equal and effective protection against discrimination on any ground such as

374 UN, Communication No. 24/1977,1981, para. 17 in Op. cit. Thornberry, 2002, pp. 156-157.

875 Op. cit. Thornberry, 2002, p. 157.

376 Ibidem.

377 Id

378 Op. cit. Rossi, 2009/2010, p. 55-56.

879 Op. cit. GA, 1966, Art. 14(1).

380 Iyi, art. 19(1,2).

381 Article 20 declares that: “(1) Any propaganda for war shall be prohibited by law. (2) Any advocacy of national, racial
or religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by law.”

Op. cit. GA, 1966, Art. 20.
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race, colour, sex, language, religion, political or other opinion, national or social origin,

property, birth, or other status®%2,

All these articles constitute the general base to protect human rights. Then, is the responsibility of
the states to take positive and appropriate measures to implement the relevant provisions*®?; indeed,
the Human Rights Committee outlined that the Covenant sometimes expressly “requires them to

take measures*®* to guarantee the equality of rights of the persons concerned”3*°.

3. 3. 2 The International Covenant on Economic Social and Cultural Rights

The ICESCR was adopted by the General Assembly on 16 December 1966 by consensus, with no
abstentions, through the General Assembly Resolution 2200A (XX1)3#, 1t is divided into five parts®®’
of which Preamble, Part I, and V are in common with the ICCPR.3%® The organ of control for this
Covenant is the Committee on Economic, Social and Cultural Rights (CESCR)*® created in 1985 by
Resolution 1985/17 of the Economic and Social Council (ECOSOC) and modeled based on the
Human Rights Committee>*°.

Unlike the ICCPR, the Covenant on Economic Social and Cultural Rights does not provide specific
Articles on indigenous peoples or minorities, nevertheless, all the rights contained in the Covenant
are potentially relevant to indigenous peoples®*!. The Covenant is structured as a programmatic or

promotional human rights treaty that must be respected by States Parties®*? that are under the basic

382 Ivi, art. 26.

383 CCPR, General Comment No. 18: Non-discrimination, 1989, Thirty-seventh Session of the Human Rights
Committee, para. 4.

384 For example, Article 24 establishes that all children” have the right to such measures of protection as are required by
their status as minors, on the part of their family, society and the State”. /vi, para. 5.

385 Ibidem.

386 UN General Assembly, Resolution 22004 (XXI), 1966.
https://documents.un.org/doc/resolution/gen/nr0/005/03/pdf/nr000503.pdf?token=CIcPtk9IRbivLRMRe8& fe=true

387 Part I embodies the right of all peoples to self-determination, including the permanent sovereignty over natural
resources and the duty of States administering Non-Self Governing and Trust Territories to promote self-determination.
Part II concerns the main principles regarding ESCR and their implementation, Part III deals with protected rights such
as the right to work, social security, protection of the family, etc. Then, Part IV provides for the submission of periodical
reports by States Parties to the ECOSOC regarding the measures which they have adopted and finally Part V is about
the ratification procedure.

M. Pinto, International Covenant on Economic, Social and Cultural Rights, Buenos Aires, 2021, United Nations
Audiovisual Library of International Law, pp. 2-4.

388 Ivi, p. 1.

389 The Committee has the task to examine the reports submitted by states parties on how economic, social, and cultural
rights are being implemented. The Committee addresses its concerns and recommendations to the State party in the
form of “concluding observations”. Additionally, the Optional Protocol entered into force on 5th May 2013 “gives the
Committee competence to receive and consider communications from individuals claiming that their rights under the
Covenant have been violated”. UN, Introduction to the Committee, N/A. https://www.ohchr.org/en/treaty-
bodies/cescr/introduction-committee

390 UN, Committee on Economic, Social and Cultural Rights, n/a, Treaty bodies section.
https://www.ohchr.org/en/treaty-bodies/cescr

31 Op. cit. Thornberry, 2002, p. 184.

392 Ivi, p. 182.
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obligation “to take steps [...] to the maximum of its available resources™®? to fully realize the rights
enshrined in the Covenant.

The first article to consider is related to self-determination®*** which is essential not only to ensure
civil and political rights but also to “freely pursue [...] economic, social and cultural development™®>,

Then, Article 2, which is analogous to that of ICCPR, deals with the discrimination issue:

The States Parties to the present Covenant undertake to guarantee that the rights enunciated
in the present Covenant will be exercised without discrimination of any kind as to race, colour,
sex, language, religion, political or other opinion, national or social origin, property, birth, or

other status3?°.

Concerning the discrimination against indigenous peoples, the CESCR in its Initial Report of Peru,

E/1990/5/add.293%7, stressed the existence of “acute forms of discrimination” against indigenous

8

peoples®®® and the presence of “pyramidal society where at the bottom there are the indigenous

Indians of the Alto Plano or the mountains or the Amazon jungle™®°.

The next important Article is number 6 dedicated to the right to work and it requires State responses
on groups that are vulnerable or disadvantaged concerning employment*®. Then there is Article 11
which declares “the right of everyone to an adequate standard of living for himself and his family,
including adequate food, clothing and housing, and to the continuous improvement of living

25401

conditions In this regard, State Parties should take appropriate measures and promote

international cooperation to ensure these rights*°2.
Moreover, another important provision concerns health rights, covered by Article 12 whose
implications have been spelled out by the Committee in General Comment**® No. 14%%4, The right is

considered by the Committee as inclusive which also extends to the need to:

393 UN, International Covenant on Economic, Social and Cultural Rights, 1966, art. 2(1).

394 Ivi, Art. 1.

3% Op. cit. Thornberry, 2002, p. 185.

396 Op. cit. UN, 1966, Art. 2(2).

397 Initial Report of Peru, E/1990/5/add.29, discussed at the 16th and 17th Sessions of the ESC Committee, E/1998/22;
E/C.12/1997/10, paras. 130—69 in Op. cit. Thornberry, 2002, p. 186.

398 Ivi, para. 141(f).

399 Ivi, para. 140.

400 Op. cit. Thornberry, 2002, p. 187.

401 Op. cit. UN, 1966, Art. 11(1).

402 Article 11(2) invites States parties to implement specific programs “to improve methods of production, conservation,
and distribution of food” and to consider “the problems of both food-importing and food-exporting countries, to ensure
an equitable distribution of world food supplies in relation to need”. [vi, Art. 11(2).

403 Op. cit. Thornberry, 2002, p. 190.

404 UN Economic and Social Council, General Comment No. 14: The Right to the Highest Attainable Standard of Health
(Art. 12 of the Covenant), E/C.12/2000/4, UN Committee on Economic, Social and Cultural Rights (CESCR), 2000,
https://www.refworld.org/legal/general/cescr/2000/en/36991
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Access to safe and potable water adequate sanitation, an adequate supply of safe food,
nutrition, and housing, healthy occupational and environmental conditions, and access to

health-related education and information, including on sexual and reproductive health*®>,

Additionally, the Committee mentions the importance of the participation of indigenous peoples in
health-related decision-making at the national and international levels**®. Furthermore, General
Comment No. 14 outlines the presence of further elements related to the full realization of the right
to health, they depend on the specific conditions of each State, and they are availability, accessibility,
acceptability, and quality*®7.

Another right that impacts the life of indigenous peoples is the right to education, covered by Article
13498 In this regard, Guidelines**® make specific references to indigenous peoples concerning the
right to education, affirming that “children of indigenous people enjoy the right to literacy and
education’ spelled out in Article 13741°, Moreover, the Guidelines require states to teach in the native
language, a request very appreciated by the Committee because implies the preservation of

1

indigenous languages*!! and the strengthening of the cultural identity of peoples speaking those

languages*!?

. Following the right to education is the right to culture, guaranteed by Article 15 of the
Covenant which recognizes everyone the right “to take part in cultural life; to enjoy the benefits of
scientific progress and its applications; to benefit from the protection of the moral and material
interests resulting from any scientific, literary or artistic production of which he is the author™*!. As
stated in the previous section with General Comment No. 2344 culture is an extremely complex
concept that can have several meanings; in the context of indigenous the matter was broadly discussed

and there was a general agreement on the fact that*!>:

405 Jvi, para. 11.

408 Ibidem.

407 vi, para. 12.

408 Article 13(1) declares that “The States Parties to the present Covenant recognize the right of everyone to education”.
Op. cit. UN, 1966, Art. 13(1).

409 Manual on Human Rights Reporting, pp. 142—4 in Op. cit. Thornberry, 2002, p. 192.

410 Ibidem.

411 In this regard, the Committee in the “Concluding observations on the fourth periodic report of Paraguay”
recommends that Paraguay take the measures needed to effectively foster the use of Guarani as an official language,
since the measures adopted before were limited and not sufficient. UN Committee on Economic, Social and Cultural
Rights (CESCR), Concluding observations on the fourth periodic report of Paraguay, E/C.12/PRY/CO/4, 2015, para.
31.

412 Op. cit. Manual on Human Rights Reporting, para. 139.

413 Op. cit. UN, 1966, Art. 15(1).

414 See paragraph 3.3.1. The International Covenant on Civil and Political Rights.

415 Op. cit. Thornberry, 2002, pp. 195-196.
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The concept of participation in cultural life has two components. The first was the right to
create cultural, literary, artistic, and scientific — in a word, spiritual — values. The second [...]

was the right to benefit from cultural values created by the individual or the community*!6.

To conclude, the Committee on Economic, Social and Cultural Rights in the Concluding Observations

417 expressed the important connection between the right to culture and

concerning the Paraguay case
the right to land, as a crucial aspect to guarantee the free exercise of cultural identity for indigenous
peoples, by urging Paraguay “to take all the necessary measures to guarantee that indigenous people

hold legal title to their indigenous lands™*!8,

3. 3. 3 The International Convention on the Elimination of All Forms of Racial Discrimination
As stated in the previous sections, racial discrimination is a very complex problem to address that
also largely affects indigenous peoples. In this regard, the major international binding instrument
devoted to this issue is the International Convention on the Elimination*'® of All Forms of Racial
Discrimination (ICEARD), adopted by the GA on 21 December 1965 with the General Assembly
resolution 2106 (XX)*?°, The Convention is introduced with a preamble, followed by Part I composed
of seven substantive articles, then Part Il contains nine articles about the implementation, and finally
Part III addresses in nine articles the entry into force, denunciation, revision, reservations, etc.*?! The
organ for the control and supervision of the correct implementation of Convention is the Committee
on the Elimination of Racial Discrimination (CERD), established in 1970 and it has the faculty to
examine the periodic States reports, considerate communications from groups and individuals, and
examine inter-State complaints*?2,

The broad range of humans mentioned in the Convention clearly includes indigenous peoples
as well. Since they are not explicitly mentioned, many States parties, such as Venezuela, have denied
the existence of indigenous groups as separate entities and the presence of racial discrimination

against them*?®. To resolve this issue the Committee actively intervened many times through

Concluding Observations on different cases, such as those of Argentina, Bolivia, Colombia, Brazil,

416 Report on the Seventh Session, E/1993/22; E/C.12/1999/2, para. 217 in ibidem.

47 UN Committee on Economic, Social and Cultural Rights (CESCR), Consideration of reports submitted by States
parties under articles 16 and 17 of the Covenant [on Economic, Social and Cultural Rights]: concluding observations of
the Committee on Economic, Social and Cultural Rights: Paraguay, E/C.12/PRY/CO/3, 2008.

418 Jyi, para. 29.

419 M. Banton, in International Action against Racial Discrimination (Oxford, 1996), states that the word “elimination”
expresses a noble lie since it impossible to eliminate racial discrimination at the international level. So, he says he finds
the term ‘reduction’ more appropriate to address this complex matter. Op. cit. Thornberry, 2002, p. 201.

420 Ivi, p. 199.

421 Ibidem.

422 vi, p. 200.

423 vi, p. 210.
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and Guatemala*?*. Furthermore, the ICEARD recognized the collective element by prohibiting
discrimination against “the right to own property alone as well as in association with others™***, and
a UN Special Rapporteur found it discriminatory if a government does not protect the collective rights
to the heritage of indigenous peoples*?S. Despite many efforts made by the ICEARD, most
governments keep discriminating against indigenous peoples and/or denying their existence within
territory*?’.

Thereafter, concerning the right to self-determination, governments often associate it with secession
and are reluctant to guarantee it; in this regard, General Recommendation XXI (48)** found an
important link between self-determination and human rights and, mentioning the rights of ethnic

groups, declaring that:

Governments should be sensitive towards the rights of persons belonging to ethnic groups,
particularly their right to lead lives of dignity, to preserve their culture, to share equitably in
the fruits of national growth and to play their part in the government of the country of which
they are citizens. Also, governments should consider...vesting persons belonging to ethnic or
linguistic groups...with the right to engage in activities which are particularly relevant to the

preservation of the identity of such persons or groups*?*’.

To conclude, the Committee urges States parties to recognize the existence of indigenous people and

consequently to respect their rights without any form of discrimination; they are also called to “ensure

freedom from discrimination, to provide conditions allowing for a sustainable economic and social

development compatible with the indigenous peoples’ cultural characteristics.”*° These guarantees

are crucial to allow indigenous peoples to participate in public life and express their consensus about

decisions concerning their rights and interests**!. The concepts of consensus and participation scare
432.

governments as they fear that indigenous people may get veto rights**; in this regard, the consensus

formula distinguishes between the general right to participation in public life and the narrow case

424 Ibidem.

425 Ivi, p. 211.

426 Id

427 vi, p. 213.

428 A/51/18, 125-6; CERD/C/365, 1517 in ivi, p. 216.

429 Ivi, para. 10.

439 Op. cit. Thornberry, 2002, p. 217.

4! In General Recommendations XXIII (51) (HRI/GEN/1/Rev. 5, 1997), the Committee affirmed that protecting
indigenous peoples from racial discrimination belongs to the scope of the Convention. CERD explained that indigenous
peoples lost their lands and historical identity due to colonization and state enterprises, therefore the Committee insists
that governments first and foremost must help these discriminated peoples recover their historical and cultural roots in
the land. Ivi, pp. 216-217.

432 Ibidem.
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related to indigenous rights. According to the deliberations of the Committee, as far as the second

case is concerned, peoples may have a right of veto*.

Finally, in the Concluding Observations**

concerning the country of Guatemala, the
Committee expresses its concern “at the still insufficient number and range of government posts
occupied by indigenous persons in particular indigenous women (art. 5 (c))”. Therefore, CERD
recommends the State Party act and redouble its efforts to ensure full participation in the decision-

making bodies, to ensure that “all indigenous peoples participate in all levels of public service”>.

3. 3.4 The Convention on the Rights of the Child

CRC is the most ratified human rights treaty in the world, 191 countries apart from the US and
Somalia are parties to it. It was adopted by the General Assembly in 1989%*¢ with Resolution 44/25
and entered into force in 1990*7. The Convention, composed of 54 articles, contains both general

human rights and humanitarian law principles**

adapted specifically to children who, under Article
1, are “every human being below the age of 18, unless, under the law applicable to the child, the
majority is attained earlier”*. Additionally, to monitor and examine the progress made by States
Parties in correctly applying the Convention and respecting its provision, the Committee on the Rights
of the Child was established to fulfill this purpose**°. The Committee is composed of eighteen experts
elected by States Parties from among their nationals**!.

The basic obligation for states parties is to recognize the children’s rights without any form of
discrimination**? and “to make the principles and provisions of the Convention widely known43,
As in the case of previous international instruments, the rights and provisions found in the Convention
also apply to indigenous children even though it is not specified in each article. In particular, three

articles contain specific references to indigenous children; Article 17 establishes that:

43 g
434 CERD, Concluding observations of the Committee on the Elimination of Racial Discrimination, Guatemala,
CERD/C/GTM/CO/12-13, 2010, para. 10.

435 Ibidem.

43 Op. cit. Thornberry, 2002, p. 225.

437 Article 49 states that the Convention would enter into force “on the thirtieth day following the date of deposit with
the Secretary-General of the United Nations of the twentieth instrument of ratification or accession”. UN, Convention
on the Rights of the Child, 1989, Art. 49(1).

438 For example, article 13 is devoted to freedom of expression, Art. 14 to freedom of thought, conscience and religion,
and Art. 28 to education. Op. cit. Thornberry, 2002, p. 225.

439 Op. cit. UN, 1989, Art. 1.

40 Ivi, Art. 43(1).

41 1d., 43(2). The implementation, procedure, organization, and functions of the Committee are listed between Articles
42 to 45 of the Covenant.

442 Iyi, Art. 2 in Op. cit. Thornberry, 2002, p. 226.

3 1d., art. 4.
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States Parties recognize the important function performed by the mass media and shall ensure
that the child has access to information and material from a diversity of national and
international sources, especially those aimed at the promotion of his or her social, spiritual,
and moral well-being and physical and mental health. To this end, States Parties shall [...]:
Encourage the mass media to have particular regard to the linguistic needs of the child who

belongs to a minority group or who is indigenous.***

Then, Article 29 in declaring the right to education, stresses the importance of respecting the
cultural identity of the child**®, implicitly referring to the indigenous issue related to historical and

cultural identity. Finally, Article 30 contains specific provisions about indigenous children:

In those States in which ethnic, religious, or linguistic minorities or persons of indigenous
origin exist, a child belonging to such a minority or who is indigenous shall not be denied
the right, in community with other members of his or her group, to enjoy his or her own

culture, to profess and practise his or her own religion, or to use his or her own language.*4¢

In this case, the child is mentioned within the collective context, whether it is the family or the

community to which it belongs*’

but does not cease to be subject of rights, as outlined by the
Committee in its Concluding observations concerning the Holy See**®. In this regard, the Committee
expresses its great concern about the lack of full recognition of the child as a subject of rights** by
the Holy See, who in its Reservations tries to safeguard the “primary and inalienable rights of
parents™*? by stating that social authorities usually must not intervene against parents and some of
them fear that certain Articles of the Convention, such as 13 and 28, do not protect them from the
State control*!. Therefore, the Committee suggests Holy See withdraw its Reservations to the
Convention, underlying other issues such as the likelihood of gender discrimination that may be
established in Catholic schools and the “insufficient attention paid to the promotion of education of

children on health matters and the development of preventive health care™**2.

44 Op. cit. UN, 1989, Art. 17(d).

445 Ivi, art. 29(c).

446 Ivi, Art. 30.

447 In this regard, the Committee points out that there are different family structures derived from different cultural
patterns. Op. cit. Thornberry, 2002, p. 228.

48 CRC, Concluding observations of the Committee on the Rights of the Child: Holy See, CRC/C/15/Add.46, 1995,
Tenth Session.

49 Ivi, para. 7.

430 CRC, Consideration of Reports Submitted by States Parties Under Article 44 of The Convention, CRC/C/3/Add.27,
1994, para. 16(b).

1 Ivi, para. 16(b, 1).

42 Op. cit. CRC, 1995, para. 8, 9.
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Going back to Article 30 of the Convention, many States parties have submitted statements
and reservations concerning it*3, and only Canada made a specific reservation referring to indigenous

peoples about the system of adoption covered by Article 21(a) of the Convention, declaring that:

With a view to ensuring full respect for the purposes and intent of article 20(3)
and article 30 of the Convention, the Government of Canada reserves the

right not to apply the provisions of article 21 to the extent that they may

be inconsistent with customary forms of care among Aboriginal peoples

in Canada®*.

Ms. Whitaker, a member of the Canadian delegation, explained that Canadian authorities found it
appropriate to make a reservation to Article 21 concerning Article 30 because custom adoption among
indigenous communities was considered an uncommon practice since it should be authorized only by
the competent authorities*>>. Nevertheless, the members of the Committee found this reservation not
o necessary*°,

Article 30, according to the Working Group, was created to embrace all ‘minority’ children and not
only Indigenous peoples; nevertheless, this has led several states to omit the presence of Indigenous

457 For

children in the territory or to disregard the difference between indigenous and other minorities
instance, China, by not differentiating between “Indigenous nationalities and recent arrivals”, affirms
that the question of indigenous children does not arise**®. Even Jamaica denied the presence of
indigenous children in its territory**® and Tunisia claimed that its national homogeneity makes Article
30 irrelevant*®®, Additionally, South Africa tried to use the issue of apartheid to affirm that the

government must focus on the majority group of South Africa and not on the minorities*¢!.

433 France made a statement that adapts the French reservation on Article 27 of the ICCPR and Venezuela stated that
rights of Art. 30 should be brought back to Art. 2. Op. cit. Thornberry, 2002, p. 235.

The Committee expressed its concern regarding the French reservation, emphasizing that the Convention “seeks to
protect and guarantee the individual rights of children, including the rights of children belonging to minorities”. CRC,
Concluding observations of the Committee on the Rights of the Child: France, CRC/C/15/Add.20, 1994, para. 11.

434 The Canadian Bar Association, UN Convention on The Rights of The Child, N/A. https://www.cba.org/Publications-
Resources/Practice-Tools/Child-Rights-Toolkit/overarchingFramework/UN-Convention-on-the-Rights-of-the-Child

455 CRC, Summary Record of the 214th meeting, CRC/C/SR.214, Geneva, 1995, para. 59.

458 Op. cit. Thornberry, 2002, p. 236.

7 Ibidem.

458 Id

Moreover, regarding China, the Committee also commented on the issue of teaching only in the Chinese language even
in the Tibet Autonomous Region: this makes the quality of education inferior and does not guarantee Tibetan children
full opportunities to know their native language. “These shortcomings may disadvantage Tibetan and other minority
pupils applying to secondary and higher-level schools”. CRC, Observations on China, CRC/C/15/Add.56, 1996, para.
19 in Op. cit. Thornberry, 2002, p. 233.

459 The State declared that “there is no group that can really be described as indigenous”. CRC, Initial reports of States
parties due in 1993, Jamaica, CRC/C/8/Add.12, 1994, para. 94.

460 CRC/C/11/Add.2, para. 289 in Op. cit. Thornberry, 2002, p. 237.

461 CRC/C/51/Add.2, para. 592 in Ibidem.
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Nevertheless, the Committee in its Concluding Observations remarked on the crucial importance of
Article 30 during its 34th Session of the Day of General Discussion, “recalling that Article 30 and
Articles 17 (d) and 29.1 (c¢) and (d) of the Convention are the only provisions of an international

99462

human rights instrument to explicitly recognize indigenous children as rights-holders™**, recalls the

obligation for State Parties “to promote and protect the human rights of all indigenous children™#63.

3. 4 Instruments of soft law

As stated earlier in the previous sections, the concept of soft law contains within itself legal
instruments of a non-binding nature, where therefore signature is not followed by ratification by the
parties. Two international instruments aimed at protecting the rights of indigenous peoples will be
analyzed from this category: the United Nations Declaration on the Rights of Indigenous Peoples and

the American Declaration on the Rights of Indigenous Peoples.

3. 4.1 The United Nations Declaration on the Rights of Indigenous Peoples

At the international level, the most important instrument that protects the rights of indigenous peoples
is the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), adopted by the
General Assembly on 13 September 2007** with Resolution 61/295%3. It is considered both
unusually long and explicit due to its unique conditions of drafting. For the first time in the history of
international law, there was a lengthy consultation with the direct beneficiaries of the declaration,
namely indigenous peoples through their representatives. This was through the efforts of the Working

Group, which ensured that future users of the Declaration could contribute to the drafting of it**S. The

462 CRC, Day of General Discussion on The Rights of Indigenous Children, Recommendations, 2003, Preamble, p. 1.

463 Ivi, para. 1.

464 Works on the draft declaration began in 1985 with the WGIP starting to think about producing an official
international document for the protection of indigenous rights to be adopted by the General Assembly. The first step was
the elaboration of seven principles which were then transformed into draft operational paragraphs.

J. Burger & P. Hurt, Towards the International Protection of Indigenous Peoples' Rights, Netherlands Quarterly of
Human Rights 12, no. 4, 1994, p. 410.

The seven principles were: “the right to full and effective enjoyment of universally recognized human rights, the right to
equality and freedom from discrimination, the collective right to exist and to be protected against genocide as well as
the individual right to life, rights to religious ceremonies and access to sacred sites, the right to all forms of education,
the right to preserve cultural identity and traditions and to pursue their own cultural development and the right ‘to
promote intercultural information and education, recognizing the dignity and diversity of their cultures’”.

Op. cit. Thornberry, 2002, p. 371.

Thereafter, in 1988 during the sixth session, the Chairperson produced a working paper on a draft of the Universal
Declaration on Indigenous Rights (E/CN.4/Sub.2/1988/25) but without including the right to self-determination. So, the
draft was revised in the following years. In 1994, the GA Resolution 49/214 (A/RES/49/214) suggested the Human
Rights Commission “to consider the draft Declaration on the Rights of Indigenous Peoples with the participation of
representatives of indigenous peoples”. Ivi, p. 373.

465 UN, Declaration on the Rights of Indigenous Peoples, 2007, 107th plenary meeting adopted with the A/RES/61/295,
Sixty-first session, Agenda item 68.

466 Op. cit. Burger & Hurt, 1994, p. 410.
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result was the longest Declaration on Human Rights*$” which is divided into eight parts and covers
the following themes: “general principles, right to life and existence, culture and traditions, education
and language, social and economic matters, lands and resources, political institutions and legal
systems, ways in which indigenous rights may be advanced, and further general principles”*8,

As a declaration, it has no binding force, but it is charged with strength and moral value that can
strongly influence state parties*®®. Even if the Declaration does not define indigenous peoples, it is
the most comprehensive document to protect a specific and vulnerable group ignored by the
international community: the Indigenous*”°.

The Preamble of the Declaration describes the beneficiaries as people entitled to rights equal to all
other peoples, which are distinguished by their cultural identity and “contribute to the diversity and
richness of civilizations and cultures, which constitute the common heritage of humankind™*7!.
Moreover, the Preamble recalls the importance of non-discrimination and takes in mind the long and
suffered history of indigenous peoples, colonized, and removed from their ancestral lands*’2.

To guarantee the correct implementation of UNDRIP, the UN Development Group (UNDG)
created the system-wide Guidelines on Indigenous Peoples’ Issues (2009) to assist the UN system in
addressing indigenous peoples’ issues and in integrating them into operational activities and programs
at the country level*’?. The Guidelines establish a comprehensive framework for implementing a
culturally sensitive and human rights-based approach to development. They also provide actionable
steps for planning, implementing, and evaluating programs that involve indigenous peoples*’?.
Additionally, several UN agencies and funds have developed institutional policies that support the
rights of indigenous peoples, “including the UN Food and Agriculture Organization (FAO, 2010), the
International Fund for Agricultural Development (IFAD, 2009), the UN Development Programme

(UNDP, 2001), and UN-REDD (2012; 2013)#75.

467 Of course, there are longer human rights conventions but not declarations, i.e., non-binding instruments. The
UNDRIP is the longest of all. Ibidem.

468 17

469 4.

The language of the Declaration uses that of the UN’s iconic documents such as the UN Charter and the International
Covenants on Human Rights. Op. cit. Thornberry, 2002, p. 374.

470 Op. cit. Burger & Hurt, 1994, p. 411.

471 Op. cit. UN, 2007, Preamble, p. 2.

The language of the preamble seems to be influenced by that of the UNESCO Declaration on Race and Racial
Prejudice. Op. cit. Thornberry, 2002, p. 376

472 Op. cit. UN, 2007, Preamble, p 4.

It emphasizes also the “contribution of the demilitarization of the lands and territories of indigenous peoples to peace,
economic and social progress and development, understanding and friendly relations among nations and peoples of the
world”. Ibidem.

473 B. Feiring, Indigenous peoples’rights to lands, territories, and resources, Rome, 2013, International Land Coalition,
p- 30.

474 Ibidem.
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Unlike other international instruments that aim to protect individual human rights, UNDRIP seeks to

476

safeguard collective rights*’® and the central idea of this collectivity is expressed in Article 3 of the

Declaration:

Indigenous peoples have the right of self-determination. By virtue of that right they freely
determine their political status and freely pursue their economic, social, and cultural
development*’’.

Indigenous peoples*”

consider self-determination as the most powerful and important principle to
ensure and guarantee the preservation and respect of their collectivity in the future*”®. The Declaration
itself confirms that this principle, enshrined in the two previous Covenants, clearly applies to all
indigenous peoples*®’. However, continuing with the analysis of the Declaration, the next Articles do
not really allow for the full and free exercise of the right to self-determination of peoples since they
are limited to exercise their “autonomy or self-government in matters relating to their internal and
local affairs, as well as ways and means for financing their autonomous functions™*?!. This provision
seems to leave the political initiative to the colonial states, which means that Indigenous peoples can
exercise the right to self-determination only if it complies with the policies and the will of the State,
which created a long impasse over time due to its refusal to negotiate on this matter*s?.

Finally, the last provision established by Article 32 establishes that “States shall consult and cooperate
in good faith with the indigenous peoples [...] to obtain their free and informed consent prior to the
approval of any project affecting their lands or territories and other resources [...]” and that “States

shall provide effective mechanisms for just and fair redress for any such activities [...]*. This clause

means that the prior consensus is necessary not so much for the deep respect for the indigenous people

476 Another international instrument that addresses collective rights rather than individual is the African Charter but the
first important difference with UNDRIP is that it is a binding document with implementation procedure. /d.

477 Op. cit. UN, 2007, Art. 3.

478 Since they are colonized peoples, they are entitled to the same right to self-determination as the other colonized
peoples as established years earlier by Article 2 of the Declaration on the Granting of Independence to Colonial
Countries and Peoples, adopted on 14 December 1960 by the GA with the resolution 1514 (XV). Then, the same
Declaration (1960) affirms that they can “freely determine their political status and freely pursue their economic, social
and cultural development” (GA, 1960, Art. 2) and this means that the right to independent statehood -the political
standing- equivalents “to any other state in the international community”.

M. Asch, UNDRIP, Treaty Federalism, and Self-Determination, Review of Constitutional Studies 24, no. 1, 2019, p. 2.
479 The principle is mentioned firstly in the Preamble of UNDRIP, which states that: “Nothing in this Declaration may
be used to deny any peoples their right to self-determination, exercised in conformity with international law”. Op. cit.
UN, 2007, Preamble.

480 Over time, analyzing international instruments, one can see a growth in academia of the principle of self-
determination for indigenous peoples. Now numerous books, such as “Contemporary Definition of the International
Norm of Self-determination” (J. Anaya, 1993) affirm and demonstrate this growth. Op. cit. Burger & Hurt, 1994, p. 412.
481 Op. cit. UN, 2007, Art. 4

482 Op. cit. Asch, 2019, pp. 2, 3.

483 Op. cit. UN, 2007, Art. 32(2, 3).
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and their ancestral lands*** but rather to prevent the states from running into some negative or
unpleasant action that would ruin their reputation. So, this Article also camouflages the issue: instead
of proclaiming freedom for Indigenous people to exercise their rights, it warns states about how to
behave to exploit ancestral territories. Therefore, in this case, I assume that the Declaration failed to
truly enshrine rights for its beneficiaries; rather, it used a linguistic and logical ploy to postpone the
issue once again.

The next crucial issue connected to self-determination is the respect for the lands and natural
resources, addressed by Articles 25 to 30 of UNDRIP. The main theme is declared by the Preamble*®?
which explains that “convinced that control by indigenous peoples over developments affecting them
and their lands, territories and resources will enable them to maintain and strengthen their institutions
and traditions, and to promote their development in accordance with their aspirations and needs™*3°,
According to this provision, lands are indispensable for the effective exercise of human rights but
even here there are ambiguities or unclear language structures that do not fully promote the realization
of the right to land.

The first inconsistency can be seen in Article 10, which states that “No relocation shall take place
without the free, prior and informed consent of the indigenous peoples concerned and after agreement
on just and fair compensation and, where possible, with the option of return™*¥’. From the analysis of
this Article, the removal of indigenous people from their lands is not prohibited but is allowed under
certain conditions that again depend on the state, its degree of morality, civility, and respect for this
category of human beings. So once again indigenous peoples are not the active subjects, but rather
the passive ones since their fate depends on the moral and political choices of the state in which they
live.

Another issue concerns Article 25, queried for its potential historical sweep*3® when states that:
“Indigenous peoples have the right to maintain and strengthen their distinctive spiritual relationship
with their traditionally owned or otherwise occupied”*®. This affirmation was criticized by the
Australian delegation as ‘very broad’ since “Native title in Australia is recognized in relation to land
‘currently” owned”**°. Another comment was made by the delegation of Canada regarding the non-

terminological difference between the terms ‘lands’, ‘territories’, and ‘resources’ and it is not clear,

484 Op. cit. Asch, 2019, p. 4.

485 Op. cit. Thornberry, 2002, p. 392.

488 Op. cit. UN, 2007, Preamble.

7 Ivi, art. 10

488 Op. cit. Thornberry, 2002, p. 393.

489 Op. cit. UN, 2007, Art. 25.

490 The delegation of Australia commented on the purpose of Article 25 of UNDRIP during the first session of the
Commission Drafting Group. Op. cit. Thornberry, 2002, p. 393.
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specifically, which of them are or are not due to Indigenous peoples*’!. While the lack of specific
references and information makes the statement flexible and adaptable to different circumstances, on
the other hand, it takes on too general a character that may not help if there are new conflicts. Finally,
even concerning compensation and restitution*?, there are no details or specific information that can
concretely determine how much compensation for the harm suffered will amount to.

To conclude this section, the last important issue is cultural and intellectual property, which

493

has taken on growing importance and urgency*”. In fact, after the colonization, Indigenous peoples

were spoiled not only of their lands but also of their ideas, arts, and cultures***; European empires
acquired knowledge about tribal art, medicines, and new food plants, used “to feed the growing urban
concentrations of labourers needed to launch Europe’s industrial revolution™®, This process is still
ongoing and goes against the right of Indigenous peoples to preserve and develop their own cultures
and diverse cultural heritage**S. The respect and safeguarding of cultural and intellectual property are
directly connected to the right to land and self-determination and fall under the category of collective
rights due to Indigenous communities. Therefore, being able to conserve, protect, and preserve the
collective heritage*®’ is a great challenge that needs to be addressed and, in this regard, the Declaration
elaborated several articles. Article 11 establishes that indigenous peoples have the right “to practice
and revitalize their cultural traditions and customs. This includes the right to maintain, protect and
develop the past, present and future manifestations of their cultures™*8. The reference to the time —
past, present, and future- reflects the concept of property, “not usually associated with existing
international instruments™®’. Then, Article 24 underlines the intellectual property of Indigenous
peoples, by mentioning their ‘traditional medicines and health practices’>%’; but the most important

provision is elaborated by Article 29 which has a broader application:

41 Delegation of Canada, preliminary comments on Part VI of the draft Declaration to the Commission Drafting Group
in ivi, pp. 393, 304.

492 Op. cit. UN, 2007, Art. 28

493 B. Daes, Study on the protection of the cultural and intellectual property of indigenous peoples,
E/CN.4/Sub.2/1993/28, 1993, Sub-Commission on Prevention of Discrimination and Protection of Minorities Forty-
fifth session, para. 1.

494 Ivi, para. 18.

4% Ibidem. The free expression of cultural identity is crucial to maintain and develop indigenous societies. Ivi, para. 4.
4% During a conference held by UNESCO in San José (1981) to discuss ethnocide with a particular focus on the
indigenous peoples of the Americas, all the participants agreed on the fact that indigenous peoples are entitled of the
right to preserve and develop their culture. This right was recognized in the Declaration of San Jos¢, which first
acknowledged the continuing danger of ethnocide and the role of Governments in preventing the indigenous heritage.
Op. cit. Daes, 1993, para. 2.

497 This term is preferred by the Special Rapporteur E. Daes, instead of cultural and intellectual property. Op. cit. Burger
& Hurt, 1994, p. 417. “‘Heritage’ is everything that belongs to the distinct identity of a people and which is theirs to
share, if they wish, with other peoples”. Op. cit. Daes, 1993, para. 24.

4% Op. cit. UN, 2007, Art. 11.

49 Op. cit. Burger & Hurt, 1994, p. 419.

500 Op. cit. UN, 2007, Art. 24.
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Indigenous peoples are entitled to the recognition of the full ownership, control and protection
of their cultural and intellectual property. They have the right to special measures to control,
develop and protect their sciences, technologies and cultural manifestations, including human
and genetic resources, seeds, medicines, knowledge of the properties of fauna and flora, oral

traditions, literatures, designs and visual and performing arts.>!

The reference to “human and genetic resources’ refers to the scientific research on indigenous peoples
which must be protected with ‘special measures’ in the present and for the future generations®*2. To
summarize, these provisions were thus drawn up in order to prohibit Indigenous heritage, which
includes a wide range of natural medical knowledge, from being stolen and exploited by others
without giving them their due rights.

To conclude, following the analysis of the articles, contents, and objectives of the Declaration,
it is possible to argue that it is a rich and detailed document with a strong moral charge and that,
although it does not have binding force, it can positively influence the decisions of governments. So,
it can be considered a remarkable and useful international soft law tool for addressing the indigenous
issue. However, it is good to remember that several sections of the Declaration are still unclear and
rather ambiguous and do not resolve diriment issues, such as the right to land and self-determination.
Therefore, there is still much work to be done to truly recognize, without narrative gimmicks, the

rights of indigenous peoples at the international and national levels.

3. 4.2 The American Declaration on the Rights of Indigenous Peoples
Indigenous peoples were considered by the Inter-American Commission on Human Rights

“vulnerable as regards to [the] physical, psychological, spiritual, economic, legal, and institutional

503

aspects of life that the Commission in 1989 manifested its willingness to formulate a new

instrument to protect Indigenous rights at international level.>** The proposal to create an Inter-

American instrument was submitted to the OAS General Assembly in 19899

and the preparatory
works began in 1991 with a meeting in Mexico City, in which participated many indigenous leaders

and jurists who made different suggestions and guidelines®*®. The latter were used in the following

SO Iyi, art. 29.

502 Op. cit. Burger & Hurt, 1994, p. 419.

SB3 JACHR, Reports of the Inter-American Commission on Human Rights, doe. 2518/89, 1989, Nineteenth Regular
Session, at 1, OEA/ser. P. in O. Kreimer, The Beginnings of the Inter-American Declaration on the Rights of Indigenous
Peoples, St. Thomas Law Review 9, no. 1, 1996, p. 272.

504 The decision was expressed by the Commission in its Reports (1989) at p. 250. Ibidem.

505 In the same year the General Assembly issued Resolution 1022 to solicit IACHR to start the preparation for a
juridical instrument to protect indigenous rights. Indian Law Resource Center, OAS General Assembly, N/A.
https://indianlaw.org/projects/ihr/oas/draft/ GA

306 Op. cit. Kreimer, 1996, p. 272.
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years to prepare the methodology to draft the Declaration and it consists of two consultations; the
first started in 1992 with a questionnaire on human and collective rights sent to all member country
governments and several hundred indigenous organizations and their replies were used for the draft
Declaration, which was initially prepared in 1994 by the Executive Secretariat of the Commission.>’
At that point, for the second consultation, the Draft was sent to governments and institutions, and in
1997 the Commission, after a revision, presented its Declaration to the OAS General Assembly in
1997 in Lima, Peru®®®. Later, in February 1999, the Committee on Juridical and Political Affairs
convened a meeting of government experts at OAS headquarters in which participated also
indigenous groups, an innovative initiative within the context of OAS. Consequently, in the same
year, the OAS General Assembly with the AG/RES 1610 (XXIX-0/99) established the Working
Group of the Permanent Council to make additional considerations on Draft>%.

Finally, after years of meetings and negotiations, in 2016 the OAS General Assembly, recalled the
Resolution AG/RES. 2867 (XLIV-0/14), Draft American Declaration on the Rights of Indigenous
Peoples, has adopted the American Declaration on the Rights of Indigenous Peoples at the third
plenary session’!?.

Before the adoption of the current American Declaration (2016), there was the Draft that
differed in significant respects from the UNDRIP: firstly, because it sought to promote and defend
individual rights rather than the collective, which do not appear in the American text. To explain this
lack it is worth bearing in mind the basic principles in the Charter of the Organization of American
States®!! which declares the “respect for the fundamental rights of the individual, without distinction

as to race, nationality, creed, or sex!2

. Hence a different view and conception of rights as collective,
here the focus is on the individual right and the importance of the role of the state to guarantee and
protect it, thus nurturing a paternalistic approach’!3. The second difference with the UNDRIP was the
total lack of reference to the right of self-determination since “the fundamental premise of the
American draft is that Indigenous peoples are “entitled to be part of the identity of the American

2514

States, an inclusive, less separationist notion than in the UN text™'*. This gap was immediately

evident already in the Preamble which focused more on the cultural, social, and economic aspects,

507 The Draft was subsequently revised and approved by the IACHR in 1995. IACHR, Annual Report of the
Commission 1995, OEA/ser. LIVIL.91, doe. 7, 1996, p. 205 in ivi, p. 273.

58 Ibidem.

509 Op. cit. Thornberry, 2002, p. 398.

S100AS GA, American Declaration on the Rights of Indigenous Peoples, AG/RES.2888 (XLVI-O/16), Santo Domingo,
2016, third plenary session, ISBN 978-0-8270-6710-3.

51 Op. cit. Kreimer, 1996, p. 272.

512 Op. cit. IACHR, 1989, p. 1.

513 Op. cit. Thornberry, 2002, p. 399.

514 i, p. 398.
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leveraging the importance of reducing poverty and enhancing the (not sustainable) development
through the intervention of the State>!>.

The Preamble was followed by Section One which described the scope of the application, devoted to
the Indigenous peoples of the Americas; here there was an adaptation of the ILO Convention No. 169

concerning the mention of the right to self-identification>!® in Article 1(2) which states that:

Self-identification as indigenous peoples will be a fundamental criterion for determining to
whom this Declaration applies. States shall respect the right to such self-identification as
indigenous, whether individually or collectively, in keeping with the practices and institutions

of each indigenous people.>!”

Instead, in the current Declaration (2016), the reference to self-identification is still present but is

followed immediately by that to self-determination, enshrined in Article 3:

Indigenous peoples have the right to self-determination. By virtue of that right, they freely
determine their political status and freely pursue their economic, social, and cultural

development>'8.

The inclusion of this right, previously absent in the Draft American text, represents a major step
forward in the OAS system and is followed by the addition of the reference to collective rights in

Section Two, called ‘Human rights and collective rights’. Here, Article 6 establishes that:

Indigenous peoples have collective rights that are indispensable for their existence, well-
being, and integral development as peoples. In that regard, States recognize and respect the
right of indigenous peoples to their collective action; to their juridical, social, political, and
economic systems or institutions; to their own cultures; to profess and practice their spiritual
beliefs; to use their own tongues and languages; and to their lands, territories, and resources.
States shall promote, with the full and effective participation of indigenous peoples, the

harmonious coexistence of the rights and systems of different population groups and cultures.

515 i, p. 399.

516 Article 1(2) of the ILO Convention No. 169 also refers to self-identification by declaring that it “shall be regarded as
a fundamental criterion for determining the groups to which the provisions of this Convention apply”. Op. cit. ILO,
1989, Art. 1(2).

517 OAS GA, Draft Declaration, 1995, Art. 1(2).

518 Ivi, Art. 3.
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This provision demonstrates the progress made over time in the American international context:
before, only individual rights were worthy of protection, and the collective dimension that best
represents the concept of the Indigenous people was totally absent and absorbed by the paternalist
conception of the state.

Even if the Declaration has no binding power, it sets the rules for the treatment and obligations of

states toward indigenous peoples and individuals'®. In the same section, is possible to also find the

520 521 522

protection of gender equality’~”, nationality’~', juridical personality°<, assimilation and non-
discrimination®?3. Then, Section Three addresses the important issue of cultural identity, where the
equivalent of Article 13524 are Articles 11 and 8 of UNDRIP. The following section is the fourth and
it refers to the Organizational and Political Rights, which are: Fundamental freedoms (Art. 20),
Autonomy and self-government (Art. 21), Indigenous legal systems (Artt. 22, 23), and Treaties (Art.
24).55 Section Five addresses social, economic, and property rights from Articles 25 to 30. For
example, Article 28 concerning the Protection of cultural heritage and intellectual property finds its
equivalent in Article 31 of the UN Declaration>2¢, analyzed in the previous section.
Finally, the last section contains general provisions for the implementation and interpretation of the
Declaration.>?’

To conclude, the American Declaration has made many steps forward from the previous
American Draft, protecting, and promoting the rights of some 50 million Indigenous Peoples across

the continent™?8. Tts first aim was to guarantee the right to self-determination and their ancestral lands,

519 Indian Law Research Centre, The American Declaration on The Rights of Indigenous Peoples: Background
materials and strategy for implementation, Montana, N/A.

https://indianlaw.org/sites/default/files/ ADRIP%20Booklet%20(web%20version).pdf

520 Article VI states that “Recognizing that violence against indigenous peoples, individuals, and women hinders
realization of all other rights, states must take measures to eradicate and prevent all forms of violence and
discrimination.” Op. cit. OAS GA, 2016, Art. 7.

521 “Indigenous individuals and communities have the right to belong to one or more indigenous peoples without
discrimination”. [vi, Art. 8.

522 According to Article 9, “States must recognize and respect indigenous laws and institutions”. [vi, Art. 9.

523 The issue is addressed from Article 10 to 12, which affirm that “Indigenous peoples have the right to their cultural
identity, and to be free of assimilation or destruction of their cultures. States must adopt preventative and corrective
measures to fulfill this right.” /vi, art. 10.

524 «(1) Indigenous peoples have the right to their own cultural identity and integrity and to their cultural heritage,
whether tangible or intangible, including historic and ancestral heritage; and to the protection, preservation,
maintenance, and development of that cultural heritage for their collective continuity and that of their members and so
as to transmit that heritage to future generations. (2) States shall provide redress through effective mechanisms, which
may include restitution, developed in conjunction with indigenous peoples, with respect to their cultural, intellectual,
religious, and spiritual property taken without their free, prior, and informed consent or in violation of their laws,
traditions, and customs. (3) Indigenous people have the right to recognition and respect for all their ways of life,
cosmovisions, spirituality, uses, customs, norms, traditions, forms of social, economic, and political organization; forms
of transmission of knowledge, institutions, practices, beliefs, values, dress, and languages, recognizing their inter-
relationship as established in this Declaration”. Ivi, art. 13.

325 Ivi, artt. 20-24.

526 Op. Cit. Indian Law Research Centre, N/A, p. 17

327 Articles 31-41 of the American Declaration, 2016.

528 Right to Education Initiative, American Declaration on the Rights of Indigenous People adopted, 2017.
https://www.right-to-education.org/news/american-declaration-rights-indigenous-people-adopted
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safeguard indigenous cultures, languages, and traditions, and encourage their development and
strengthening®?®. Such an important improvement and achievement was mainly the result of the
efforts led by indigenous groups who have been fighting for years to protect their rights and make

peaceful proposals to end the violence they face every day.

3. 5 Regional law systems for the protection of Indigenous rights
This section will examine the three regional human rights systems: European, Inter-American, and
African, highlighting their similarities and differences. From each system, the main body and legal

instruments used to protect human rights specifically indigenous peoples will be analyzed.

3.5.1 The European system

The European system for the protection of human rights finds its roots in the Council of Europe®*°
and in the Organization for Security and Cooperation in Europe (OSCE)>!. Additionally, there are
sub-regional organizations such as the Central European Initiative and the Commonwealth of
Independent States that address minority and indigenous rights issues, but they do not possess the
same power and reputation as the first two32,

In the Final Act, adopted in 1975 by the OSCE>*, there is a reference to national minorities in the
third section of “Co-operation and Exchanges in the Field of Culture” and in the fourth section called

“Co-operation and Exchanges in the Field of Education” which establishes that:

2 Ibidem.

530 The Council must be differentiated from the European Union and the European Council for the following reasons.
First, for the membership: the Council of Europe is made up of all the European states that geographically belong to the
European continent; so today 47 states are parties to the Council, except for Russia after the War in Ukraine because the
Government of the Russian Federation announced its withdrawal on 15 March 2022, under the Statute of the Council of
Europe. (Council of Europe, The Russian Federation is excluded from the Council of Europe, Strasbourg, 2022,
https://www.coe.int/en/web/portal/-/the-russian-federation-is-excluded-from-the-council-of-europe). On the other hand,
the members of the European Union are 27 because the membership requirement is not only geographic. Then, there is
the European Council, which comprises heads of state of the European Union and is an organ of the EU, not an
International Organization such as the Council of Europe. The other difference is the aim: that of the Council of Europe
is to promote the rule of law, democracy, and protection of human rights by promoting European values. By contrast,
the European Union is an economic organization, even if after the adoption of the Lisbon Treaty it started to pay
attention to values and fundamental rights. The last difference lies in the organs: the European Union has its Court in
Luxemburg while the Council of Europe created the European Court of Human Rights based in Strasburg. (M. J. Gabel,
European Union. Encyclopedia Britannica, March 27, 2024. https://www.britannica.com/topic/European-Union, The
Council of Europe, Human Rights, Strasbourg, 2024. https://www.coe.int/en/web/portal/the-council-of-europe-at-a-
glance )

331 p. Kovacs, Indigenous Issues under the European Convention of Human Rights, Reflected in an Inter-American
Mirror, George Washington International Law Review 48, no. 4 (2016), p. 783.

532 Ibidem.

533 “The Organization for Security and Cooperation in Europe (OSCE) has its origins in the early 1950s when the Soviet
Union first proposed the creation of an all-European security conference. In May 1969, the Government of Finland sent
a memorandum to all European countries, the United States, and Canada, offering Helsinki as a conference venue.
Beginning in November 1972, representatives met for nearly three years to work out the arrangements and the
framework for the conference, concluding their work in July 1975. On August 1, the leaders of the 35 participating
States signed the Final Act of the Conference on Security and Cooperation in Europe. Over time, the Conference was
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The participating States, recognizing the contribution that national minorities or regional
cultures can make to co-operation among them in various fields of education, intend, when
such minorities or cultures exist within their territory, to facilitate this contribution, taking into

account the legitimate interests of their members.>**

After that, in 1990 the Final Act adopted an additional chapter concerning the respect of national
minorities to ensure their right to participate in public affairs, the protection of cultural identity, and
non-discrimination. As all other human beings, “national minorities have the right to exercise fully
and effectively their human rights and fundamental freedoms without any discrimination and in full
equality before the law.”>3> Although the Final Act and the added chapter do not explicitly mention
the term indigenous or indigenous peoples, they fall under the category of national minority, which

means that they can enjoy the same rights as them>3¢

. Within the framework of comprehensive
security, the High Commissioner on National Minorities was established by the OSCE participating
States at the Helsinki Summit Meeting of 1992 “as an instrument of conflict prevention at the earliest
possible stage”.>3” The HCNM is not a political instrument, and its scope is not to monitor the States’
compliance with their OSCE commitments or international obligations, but it is a commissioner on
national minorities and therefore addresses issues of human rights®*®. The HCNM was followed by
the establishment of many useful documents issued by the OSCE with a legal nature belonging to
soft law, such as the Ljubljana Guidelines on Integration of Diverse Societies and the Bolzano
Recommendations on National Minorities in Inter-State Relations.>*®

However, the most important role in the European system concerning the protection of human

rights is played by the Council of Europe which stipulated and adopted many documents to ensure

institutionalized, and in 1990 it was transformed into an international organization”. Commission on Security and
Cooperation in Europe, The Helsinki Process and the OSCE, 2024. https://www.csce.gov/helsinki-process-and-osce/

334 Conference on Security and Co-Operation in Europe, Final Act, Helsinki, 1975, p. 56.

335 Conference on Security and Co-operation in Europe (CSCE), Document of the Copenhagen Meeting of the
Conference on the Human Dimension of the CSCE, 1990, pp. 18-20.

536 As explained in Chapter II of the study of the definitions of indigenous and minority, the latter does not fall under the
definition of indigenous people which means that a minority cannot enjoy the same rights as an indigenous people.
While instead the definition of indigenous is incorporated into the definition of minority.

337 UN, Pamphlet No. 9 of the UN Guide for Minorities, N/A, p. 2.
https://www.ohchr.org/sites/default/files/Documents/Publications/GuideMinorities9en.pdf

538 Ibidem.

539 Organization for Security and Co-operation in Europe (OSCE) High Commissioner on National Minorities (HCNM),
The Ljubljana Guidelines on Integration of Diverse Societies, 2012; OSCE HCNM, The Bolzano/Bozen
Recommendations on National Minorities in Inter-State Relations, 2008.

See also: OSCE & Council of Europe, The National Minority standards: a compilation of OSCE and Council of europe
texts, 2007; OSCE HCNM, The Recommendations on Policing in Multi-Ethnic Societies, 2006; OSCE HCNM, The
Guidelines on the Use of Minority Languages in the Broadcast Media, 2003, OSCE HCNM, The Lund
Recommendations on the Effective Participation of National Minorities in Public Life & Explanatory Note,1999; OSCE
HCNM, The Oslo Recommendations Regarding the Linguistic Rights of National Minorities & Explanatory Note, 1998.
OSCE HCNM, The Hague Recommendations Regarding the Education Rights of National Minorities, 1996.

Op. cit. Kovacs, 2016, p. 784.
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the protection of minorities. The most important is the European Convention of Human Rights,
adopted in Rome on 4 November 1950; after this, there are the European Charter for Regional or
Minority Languages, the Framework Convention for the Protection of National Minorities, and non-
treaty soft law instruments which include standard-setting and monitoring documents adopted by the
Committee of Ministers, the Parliamentary Assembly, and the Commissioner for Human Rights.>4°

Among these documents, the European Convention of Human Rights is the most important to address
indigenous issues even if it does not distill definitions of ethnic groups®#!. The Convention deals with
issues of belonging and membership such as in the Ahmet Sadiq v Greece case where the applicant
was arrested because, during an election campaign, he published communiqués that referred to the
“Turkish minority” instead of “the Greek minority of Muslim faith” and the issue stem from the fact
according to the Greek Court of Cassation “there was no Turkish minority in Western Thrace”>#2. The
case was lost before the European Court on the ground of non-exhaustion of domestic remedies®*;
nevertheless, after the dissenting opinion of Judge Martens, who affirmed that such a case concerning
minorities cannot be entrusted to the national tribunal, the ECHR stated that the recognition of a
minority or an indigenous group cannot be a ‘gift’ of the State>**. Afterward, it can be noted that the
Convention does not mention the right to self-determination of peoples, and looking at previous cases
brought before the European Court>®, it can be said that the latter prefers to protect and promote the

advancement of democracy, considered the only political model contemplated by the Convention. On

the other hand, a right enshrined in the Convention is that of non-discrimination, covered by Article

14 which established that:

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without
discrimination on any ground such as sex, race, colour, language, religion, political or other
opinion, national or social origin, association with a national minority, property, birth or other

status>#6.

In this regard, the Court in the Belgian Linguistics case®*’, affirmed that language maintenance and

development constitute legitimate aims within the Convention when “Article 14 is likewise violated

540 [bidem.

541 Op. cit. Thornberry, 2002, p. 291.

542 No. 18877/91, Judgment of 15 November 1996, para. 18 in Ibidem.

543 Ibidem.

544 Id

345 See Freedom and Democracy Party (OZDEP) v Turkey (No. 23885/94, Judgment of 8 December 1999), United
Communist Party of Turkey and Others v Turkey (No. 19392/92, Judgment of 30 January 1998), Oztiirk v Turkey (No.
22479/93, Judgment of 28 September 1999).

346 Council of Europe, European Convention on Human Rights, 1950, Art. 14.

547 Judgment of 23 July 1968 in Op. cit. Thornberry, 2002, p. 293.
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when it is clearly established that there is no reasonable relationship between the means employed
and the aim sought to be realized™*3.

The prohibition of discrimination is further explored with the additional Protocol No. 12 which
contains a general provision against discrimination, covered by Article 1°%. Legal rights covered by
Article 1 encompass situations where discrimination occurs concerning specific rights set forth by
national law. They also include situations where rights can be inferred from a clear obligation of a
public authority under national law, where a public authority exercises discretion, or where there is
an act or omission by a public authority™°. The Explanatory Report clarifies that ‘law’ may
incorporate international law, but it does not imply that the European Court of Human Rights has
jurisdiction to review compliance with legal rules in other international instruments!.

Then, as general human rights, the Convention protects linguistic freedom (Art. 6), the right to
education (Art. 2), the freedom of religion (Art. 9), the property right (Art. 1 of the Protocol)’>?, and
it also protects ‘national minorities’, whose nomenclature has not inhibited the inclusion of
Indigenous groups. Many States reports mention the existence of indigenous communities in their
territories, such as Finland about Saami®>? or the Russian Federation specifying that “the number of

57354, In general, the Convention is open to the freedom of

small indigenous peoples in Russia is 6
choice of every person belonging to a national minority, and Section I lists a series of fundamental
rights that belong to all human beings, without differentiating between minorities, indigenous, and
populations®*>. In addition, concerning the definition of minority groups, the Explanatory Report
states that “no collective rights of minorities are envisaged™*¢, and that “choice of belonging does
not imply a right for an individual to choose arbitrarily to belong to any national minority”’,
Concerning this issue, many States did not recognize the presence of minority groups and gave

restrictive definitions of the matter, some of them stated that the territorial element is crucial to define

548 Judgment, section I B, para. 10. The Court concluded that the means employed by the Belgian legislation pursuant to
its linguistic policy objectives were not disproportionate. [vi, p. 294.

549 «1. The enjoyment of any right set forth by law shall be secured without discrimination on any ground such as sex,
race, colour, language, religion, political or other opinion, national or social origin, association with a national minority,
property, birth or other status.

2. No one shall be discriminated against by any public authority on any ground such as those mentioned in paragraph
1.” Op. cit. Council of Europe, 1950, Art. 1, Protocol No. 12.

550 Op. cit. Thornberry, 2002, p. 296.

551 Ibidem.

552 Ivi, pp. 301-306.

553 Initial Report, 16 February 1999 in [vi, p. 307.

554 Initial Report, 15 March 2000, p. 3 in ibidem.

535 Obligation to respect Human Rights (Art. 1), Right to life (Art. 2), Prohibition of torture (Art. 3), Prohibition of
slavery and forced labour (Art. 4), Right to liberty and security (Art. 5), etc. Op. cit. Council of Europe, 1950, artt. 1-5.
536 Initial Report, 15 March 2000, para. 31.

557 This means that the subjective choice to belong to a group must follow objective criteria relevant to the person’s
identity. /vi, para. 35.
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558

a national minority>>®, and even some states, like Romania, affirmed that their domestic law attempts

neither to determine nor ‘recognize’ national minorities®”.

Section II of the Convention>®°

addresses the establishment of the European Court of Human
Rights, a jurisdictional organ that can issue binding judgments as a proper international tribunal.
Concerning the composition of judges, Article 20 states that “The Court shall consist of a number of

judges equal to that of the High Contracting Parties™>!

, so this means that there is a judge for each
state party of the European Convention, i. e. of the Council of Europe because the first condition to
be a member of the Council is to ratify the ECHR?%2,

The competencies of the Court are listed in Article 28 and according to Articles 33-34, it can receive
applications both from States and individuals®®3. Nonetheless, concerning indigenous cases, if
compared to the Inter-American Court of Human Rights, the European Court has received and
addressed very few cases. Perhaps, the main reason for this disparity in jurisprudential quantity is just
a smaller presence of indigenous communities in Europe, such as the Sami of Scandinavia®®* and the

indigenous communities in the Northern and Siberian regions of Russia>®. If one analyzes the various

cases on indigenous issues®*® brought before the Court, there is a frequent problem: the lack of real

558 Germany, for example, made a distinction between national minority and ‘ethnic groups traditionally resident in
Germany’ including Roma and Sinti, while Slovenia between the national autochthonous minorities and the Roma
community. Op. cit. Thornberry, 2002, p. 308

559 Romania, Initial Report, p. 15 in ivi, p. 309.

560 From Article 19 to 51.

%61 Op. cit. Council of Europe, 1950, Art. 20.

562 Over time there was an evolution of the control mechanism through the adoption of additional Protocol No. 11 ‘to
restructure the control machinery and improve the efficiency of its protection of human rights and fundamental
freedoms’ (Council of Europe, Protocol No. 11 to the Convention for the Protection of Human Rights and
Fundamental Freedoms, restructuring the control machinery established thereby, Strasbourg, 11.V. 1994.
https://rm.coe.int/168007cda9). The point was that before the 1998 (adoption of the aforementioned Protocol) there
were two organs: the European Court and the European Commission and the main problem was that individuals could
apply and resort only to the Commission which could not issue binding judgments, but only non-binding reports. While
States could resort to the Court and achieve binding judgments against individuals, defendant states were free to accept
or reject the application from the other state by previously accepting the competence of the Court. So now, with
Protocol No. 11, even individuals can resort to the European Court, and each defendant state is obliged to go before the
Court. (European Court of Human Rights, The Situation before 1 November 1998 in The Conscience of Europe, Chapter
2, https://www.echr.coe.int/documents/d/echr/anni_book chapter02 eng).

Then, the last evolution was made in 2013 by Protocol No. 16 which gave advisory competence to the ECtHR to pass
advisory opinions which can be requested only by domestic supreme judges, such as Corte di Cassazione in Italy.
(Council of Europe, Protocol No. 16 to the Convention on the Protection of Human Rights and Fundamental Freedoms,
Strasbourg, 2.X.2013. https://www.echr.coe.int/documents/d/echr/protocol 16_eng).

Today few advisory opinions have been asked to the UE Court, the main were those requested by the Cour de
Cassation de France, concerning a case of surrogated motherhood and that of the Supreme Court of Armenia
concerning the principle nulla poena sine lege. (ECtHR, Advisory opinions under Protocol No. 16,
https://www.echr.coe.int/advisory-opinions).

%63 Op. cit. Council of Europe, 1950, Artt. 28, 33, 34.

564 “The Lapp community in Norway brought the first case by an indigenous European population before the European
Commission on Human Rights”. See G. & E. v. Norway, App. No. 9278/81, 35 Eur. Comm'n H.R. Dec. & Rep. 30
(1983). Op. cit. Kovacs, 2016, p.785.

565 [bidem.

366 Such as O.B. and Others Against Norway (App. No. 15997/90, Eur. Comm'n H.R. Dec. & Rep. 1 (1993), Konkima
and 38 Other Saami Villages Against Sweden (App. No. 27033/95, Eur. Comm'n H.R. Dec. & Rep. (1996), Halvar
FROM Against Sweden (App. No. 34776/97, Eur. Comm'n H.R. Dec. & Rep. (1998), Johtti Sapmelaccat RY and Others
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judgment rendered by the tribunals®®’. This derived from the fact that the willingness of some courts
to resolve their issues was not followed by real efforts; the approach of the Court was criticized by
some scholars since it was not so progressive and adopted a more conservative position to preserve
European values. An example is the HINGITAG 53 case where the Court did not recognize “the

crucial significance of lands for the physical and cultural integrity of Indigenous peoples”.>%8

3. 5.2 The Inter-American System

In the Inter-American system>®, the matter concerning the protection of indigenous rights is more
developed compared to the European system>’?. As stated in the previous paragraph, the number of
indigenous communities in the Americas is far greater than that in Europe, and they are in the
jurisdiction of the Organization of American States (OAS), which was established with the Charter
of Bogota at the Ninth International Conference of American States in 1948 and today counts with
the membership of thirty-five states’’!. One of the first documents issued by the OAS was the
American Declaration of the Rights and Duties of Man>'? eight months before the adoption of the
Universal Declaration of Human Rights in 1948, a turning point year for the Human Rights Law.
Already from the title of the Declaration, it is possible to see how the American conception differs
from the European conception of rights: it proclaims not only rights but also duties, this means that
in American society when you are entitled to a right, at the same time you have also an obligation to
be able to enjoy that right. This difference mainly arises from the fact that American society views
individuals in relation to the community, leading to a more collective conception of human rights. In
contrast, the European approach is more individualistic and anthropocentric, influenced by a Christian
perspective. So, the role of collectivity and respect for the other is crucial in the American system of

573

human rights The Declaration, a non-binding instrument, does not carry a specific Indigenous

Against Finland (App. No. 42969/98, Eur. Ct. H.R. (2005), The Muonio Saami Village Against Sweden (App. No.
28222/95, Eur. Ct. H.R. (2000), HINGITAG 53 Against Denmar (App. No. 18584/04, Eur. Ct. H.R. (2006),
Handilsdalen Sami Village and Others Against Sweden (App. No. 39013/04, 49 Eur. Ct. H.R. 15 (2010), Chagos
Islanders Against United Kingdom (App. No. 35622/04, 56 Eur. Ct. H.R. (2012). Ivi, pp. 787-794.

567 Id., p. 795.

S8 1d., p. 796.

569 The term “inter” means that the system concerns both south, north, and central America.

570 Op. cit. Kovacs, 2016, p. 798.

571 Op. cit. Thornberry, 2002, p. 265. The OAS realizes its objectives through the GA which meets annually and in
special sessions; the Meeting of Consultation of Ministers of Foreign Affairs; the Councils (the Permanent Council, the
Inter-American Economic and Social Council, and the Inter-American Council for Education, Science and Culture); the
Inter-American Juridical Committee; the inter-American Commission on Human Rights; the General Secretariat; the
Specialised Conferences; the Specialised Organisations and other entities established by the GA. Ivi, pp. 265-266.

572 1t was adopted by the Ninth International Conference of American States, Bogota, Colombia, in 1948.
https://www.oas.org/en/iachr/mandate/Basics/american-declaration-rights-duties-of-man.pdf

573 This analysis regarding the differences in the two regional systems comes from a seminar given by Professor
Giuseppe Pascale at LUISS Guido Carli University in November 2022. See also: L. Lixinski, The ‘collective guarantee’
of international human rights: Creating, reinforcing, and undoing legitimacies, UNSW Sydney, QIL, Zoom-in 80,
2021. http://www.qil-qdi.org/wp-content/uploads/2021/04/02_TACHR-OC-26_LIXINSKI FIN.pdf
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imprint>’* but lists a series of rights devoted to all persons: civil, political, economic, social, and
cultural®’>. On the other hand, the duties covered by the Declaration seem to exercise some pressure
on indigenous peoples, such as the duties to render civil and military service (Art. 34) and “to obey
the law and other legitimate commands of the authorities”™’¢ (Art. 33) which can lead to the
establishment of an authoritative and oppressive regime>’’. However, according to the Inter-American
Court, the reference document is the Inter-American Convention, while the Declaration applies only
to those states that did not ratify the Convention. The latter was the first binding instrument adopted
by the OAS in 1969 in San José, Costa Rica, and entered into force on 18 July 197878, Today, the
American states parties to the Convention are twenty-five, and only three out of twenty-eight are not
bound by the Convention®”. The latter presents a list of civil and political rights similar to the ECHR,
without holding economic, social, and cultural rights®®°. To fill this gap, both regional systems

581.

adopted additional protocols*®': the American Convention adopted in 1998 the San Salvador

Protocol, ratified by 17 States out of 28, to address the social and economic area, and in 1990 the
Asuncién Protocol to abolish the death penalty%2.

Convention rights according to Article 33 are protected by the Inter-American Commission
and the Inter-American Court. The former has a non-binding nature, indeed, it is a quasi-jurisdictional

organ and can issue only non-binding reports; it was created ten years before the establishment of the

574 Op. cit. Thornberry, 2002, p. 268.

575 According to the Declaration, all human beings are equal before the law, and ‘have the rights and duties established
in this Declaration, without distinction as to race, sex, language, creed or any other factor’ (OAS, American Declaration
of The Rights and Duties of Man, Bogota, 1948, Art. II). Other provisions include rights to life, liberty, and personal
security (Art. 1), religious freedom and worship (Art. 3), freedom of expression and opinion (Art. 4), assembly and
association (Artt. 21, 22), protection of honour and privacy (Artt. 5, 9, 10); participation in government (Art. 20), family
and protection for mothers and children (Artt. 6, 7) residence and movement (Art. 7), health and well-being and
education (Artt. 11, 12) to take part in the cultural life of the community (Art. 13) work, leisure and social security;
property (Artt. 23, 24). Ivi, in Op. cit. Thornberry, 2002, p. 268.

576 Art. 33 of the Declaration in ibidem.

577 vi, p. 269.

578 OAS, American Convention on Human Rights, San José, Costa Rica, 22 November 1969.

579 These three States are Canada and the United States which signed the Convention but did not ratify it. (UNTC,
American Convention on Human Rights, N/A.
https://treaties.un.org/pages/showdetails.aspx?0bjid=08000002800f10e1).

The third State is Venezuela which was party to the Convention till 2012, when it was expelled from the OAS and as a
consequence was expelled from the Convention (OAS, OAS Secretary General Regrets Venezuela s Withdrawal from
the American Convention on Human Rights, 2013. https://www.o0as.org/en/media_center/press_release.asp?sCodigo=E-
338/13) —such as the Russian Federation with the Council of Europe (See the previous paragraph about the European
system).

580 The American Convention includes freedoms in the fields of life and liberty, association, family, religion, nationality,
and property. Op. cit. Thornberry, 2002, p. 269.

581 ECHR was amended by Protocols Nos. 11, 14, 15 and supplemented by Protocols Nos. 1, 4, 6, 7, 12, 13 and 16. Op.
cit. Council of Europe, 1948.

82 OAS, Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and
Cultural Rights, San Salvador, 1988.
https://www.oas.org/dil/1988%20Additional%20Protocol%20t0%20the%20American%20Convention%200n%20Huma
n%20Rights%20in%20the%20Area%200f%20Economic,%20Social%20and%20Cultural%20Rights%20(Protocol%20
0f%20San%?20Salvador).pdf ; OAS, Protocol to The American Convention on Human Rights to Abolish the Death
Penalty, 1990, Asuncion. https://www.oas.org/en/iachr/mandate/Basics/american-convention-abolish-death-penalty.pdf)
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Court with an amendment of the Bogota Charter in 1959 in order to create an organ to protect the
American Declaration (1948)°%3 and help states to implement it>3%. Then, in 1970 the IACHR was
transformed into an organ of OAS and integrated into the American Convention; today, it has a dual
status: an organ of the OAS, which allows it to deal with any OAS member State and carries out the
task of assisting them in the implementation of the Declaration®®’; and a creature of the Convention
through which it can deal with States’ parties to the Convention%,

With regard the individual petitions, there is no specific standard-setting instrument that deals
with indigenous peoples: their questions arise “in the context of the regular procedures for reporting
and handling individual complaints™**’. However, the Commission through its Resolution in 1972,
argued that the protection of indigenous populations was a ‘sacred commitment’ of OAS member
States®®®. There were many complaints against governments, including genocide, but few cases have
led to written conclusions by the Commission. A well-known example is the 1802 Ache Indians v.
Paraguay case, where the IACHR examined the complaints about the persecution of the Indian tribe
by the government of Paraguay, which was accused of “genocide, murder, torture, inhuman conditions
of work, the sale of children and other violations of human rights”*°. Since Paraguay did not respond
nor give information, the Commission assumed that the allegations were true and denounced the
breach of rights covered by Articles I, VI, XI, XIV, and XV of the American Declaration>*.
Nevertheless, after an anodyne observation, the Commission discovered that the elimination of the
Ache Tribe did not belong to the policy of the government and questioned whether it had placed too
much responsibility on Paraguay. Further comments and critics argued that the IACHR failed to

address the core issue: the claims to land between indigenous and others, due to a lack of expertise

583 For this reason, the Commission has non-binding power: it was created to assist a non-binding document, the
American Declaration.

84 OAS, What is IACHR? Washington, D.C., U.S.A, 1889.
https://www.oas.org/en/TACHR/jsForm/?File=/en/iachr/mandate/what.asp

585 In a case of a breach of human rights covered by the Declaration, a member state can resort to the Commission
against the defendant State after having exhausted all the domestic remedies offered by the national tribunal.

Op. cit. Thornberry, 2002, p. 272.

586 Its second task derived from the American Convention: the Commission can receive according to Art. 44 individual
petitions (from “any person or group of persons, or any nongovernmental entity legally recognized in one or

more member states of the Organization” Op. cit. OAS, 1969, Art. 44) and according to Article 45 interstate petitions
(ECtHR can examine the complaint of the applicant state only if the defendant state had previously accepted the
competence of Commission with an ad hoc declaration, in contrast to the European system where this procedure was
changed by Protocol 11 -previous paragraph-) /vi, art. 45.

87 Op. cit. Thornberry, 2002, p. 273.

588 1

89 i, p. 274.

590 14
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on indigenous questions®!. Other discussions and critics concerning the indigenous issue arise in
reports on Nicaragua, Colombia>®?, Paraguay, Guatemala, Bolivia, and Suriname®®.

The second organ of the control mechanism is the Inter-American Court of Human Rights®*,
established in 1979 by the American Convention in San José, Costa Rica, to monitor the correct
implementation of the Convention. It is a jurisdictional organ®” so it can pass binding judgments and
they shall not be subject to appeal®”®; its main jurisdictional function, in contrast to the European
system, is to monitor the implementation of the judgment in the domestic legal order, and if the Court
discovers that it is not correctly implemented, can make a referral to the assembly of OAS which can
decide to suspend or expel the State®’. This happens because “the effectiveness of the judgments
depends on their execution and, for this, the Court itself supervises daily that the States are complying
with the reparations ordered in their judgments through various forms (written process, hearings,
visits and notes of the Secretariat of the Court)>°%,

Contrary to the European system, in the Inter-American system, individuals can only resort to
the Commission and not the Court, which can receive claims only from the IACHR and member
States®”?; they can submit a claim only after three months since the Commission has issued a non-
binding report®®. So, after exhausting domestic remedies, the appellant must first rise before the
Commission®"!, and if it fails to resolve the issue then the applicant can go to the Court. This explains
why the European Court has a huge workload in comparison to the American Court: it is very difficult

to access it.

The Court has also the advisory jurisdiction under Article 64, which states that:

9 Ibidem.

592 With the 1999 Report on the Situation of Human Rights in Colombia, the Commission noted many positive
developments concerning indigenous rights in Colombia since the government wanted to include in its legal regime “the
right to an identity as an indigenous people; the right to territory ‘understood as sufficient habitat and space to
reproduce culturally as a people; the right to autonomy in the various spheres of life as a people, the right to
participation in national life and the right to development.” To implement these principles, the Government of Colombia
adopted a variety of legal instruments such as Decree 1396/1996 which created the Commission on Human Rights of
the Indigenous Peoples. IACHR, Report on the Situation of Human Rights in Colombia, OEA/Ser.L/V/11.102, 1999,
Chapter X, para. 9, 10.

593 Op. cit. Thornberry, 2002, p. 274.

394 Chapters VIII and IX of the Convention are devoted to describing functions, competencies, and procedures of the
IACtHR, from Article 52 to 73.

95 According to Article 52, “The Court shall consist of seven judges, nationals of the member states of the
Organization, elected in an individual capacity from among jurists of the highest moral authority and of recognized
competence in the field of human rights”. Op. cit. OAS, 1969, Art. 52

59 Ivi, Art. 67.

9 Inter-American Court of Human Rights, What is the I/A Court H.R.?, 2024.

https://www.corteidh.or.cr/que_es la_corte.cfm?lang=en#:~:text=It%20is%20an%20autonomous%20legal.it%20can%2
Oorder%?20provisional%20measures.

598 Ibidem.

59 Op. cit. OAS, 1969, Art. 61(1).

600 fyi, Art. 51(1).

01 Ivi, Art. 46(a).
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1. The member states of the Organization may consult the Court regarding the

interpretation of this Convention or of other treaties concerning the protection of human rights
in the American states. Within their spheres of competence, the organs listed in Chapter X of
the Charter of the Organization of American States, as amended by the Protocol of Buenos
Aires, may in like manner consult the Court.

2. The Court, at the request of a member state of the Organization, may provide that state with
opinions regarding the compatibility of any of its domestic laws with the aforesaid

international instruments®%2,

Thus, according to the provision, the advisory opinion can be requested by the OAS concerning issues
like its functions and activities, and by member states if they need a proper interpretation of an article
of the Convention or to verify the consistency and compatibility of domestic law with the American
Convention®®, according to the doctrine of Control de Convencionalidad®®*. For example, an
advisory opinion was requested by Peru in 1982 concerning the jurisdiction of Article 64, asking
“how should the phrase ‘or of other treaties concerning the protection of human rights in the American
states’ be interpreted?”6%.

The American Court has addressed several cases concerning indigenous questions and issued
in merito many judgments. Prima facie, some articles such as the 21 protecting the right to property
are not so different from that in the European Convention®’®, however, the American Convention
seems more generous in addressing also right to dignity®®’ and an autonomous prohibition on
discrimination®®®. Nevertheless, some decisions of the Court were criticized by scholars and
professors, such as in the Saramaka People case, where Dinah Shelton argued that the decision of the
Court failed to adhere to the Inter-American Commission's guidelines of being more receptive to the
concerns of indigenous communities. Additionally, it also neglected to consider the interests of tribal
peoples®®. Secondly, the IACtHR was criticized for failing to balance “uniformity and diversity, as

it extends some benefits to those not commonly treated as successors while rejecting the interests of

802 Op. cit. OAS, 1969, Art. 64.

803 Ibidem.

604 See Corte Interamericana de Derechos Humanos, Cuadernillo De Jurisprudencia de La Corte Interamericana De
Derechos Humanos N°7: Control de Convencionalidad, N/A.
https://www.corteidh.or.cr/sitios/libros/todos/docs/cuadernillo7.pdf
05 JACtHR, ADVISORY OPINION OC-1/82, Peru, 1982, para. 8.
https://www.corteidh.or.cr/docs/opiniones/seriea_01 ingl.pdf

898 Op. cit. Kovacs, 2016, p. 798.

807 Op. cit. OAS, 1969, Art. 11.

608 Ivi, Art. 24.

899 Op. cit. Kovacs, 2016, p. 799.
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the tribe as a whole. The latter position conservatively fails to acknowledge the uniqueness of tribal
societies” 610

However, even though the IACtHR seems to have failed in the previous case, it instead succeeded in
recognizing Indigenous people's right to property, as shown in the Mayagna (Sumo) Awas Tingni
Community v. Nicaragua case®'!. Here the Court stated that the ownership of land is not an individual

right but rather is centered on the group and its community:

Indigenous groups, by the fact of their very existence, have the right to live freely in their own
territory; the close ties of indigenous people with the land must be recognized and understood
as the fundamental basis of their cultures, their spiritual life, their integrity, and their economic

survival®!2,

Through this declaration, the Court also argued that the property right “arises from the contemporary
treaty and customary law” and it does not exist only according to the Inter-American Convention.
Furthermore, the Court established that States have the important task of “providing special
protection, which aims at shielding a community from outside interference with their cultural and
social development, which is inextricably linked to their relationship with their lands™¢!3.
Finally, in the Kichwa Indigenous People of Sarayaku v. Ecuador case®', the Court confirmed that
Indigenous peoples have the right to consultation, which should be “active and effective and not
scenic”®!3. However, this innovation of the Court was not too appreciated by the states and some
scholars argued that the consultation is a manipulable tool to be used against the indigenous
communities®!®.

To conclude, it seems that the Inter-American system needs new strategies to address the
current challenges and its ‘deficiencies’; one proposal could be the promotion of the friendly

617.

settlement procedure, imported from the Council of Europe®'’: it is a common feature in the field of

human rights which allows States “to calculate the probable loss from a case and settle with the

10 [bidem.

811 Ivi, p. 800.

812 Mayagna Awas Tingni Community v. Nicaragua, Inter-Am. Ct. H.R. (ser. ¢) No. 79 - 149.

83 D. Contreras-Gardufio, Diana & Sebastian Rombouts, Collective Reparations for Indigenous Communities Before
the Inter-American Court of Human Rights, 27 MERKOURIOS- UTRECHTIJ. IN'L &EUR. L. 1, 13 (2010) in Op. cit.
Kovacs, 2016, p. 800.

614 See Kichwa Indigenous People of Sarayaku v. Ecuador, Merits and Reparations, Judgment, Inter-Am. Ct. H.R., (ser.
C) No. 12,465, 157-65 (2012).

815 See Aniko Raisz, Indigenous Communities before the Inter-American Court of Human Rights-New Century, New
Era? 5 MISKOLC]J. INT'L L. No. 2., 45 (2008) in Op. cit. Kovacs, 2016, p. 801.

518 Op. cit. Kovacs, 2016, p. 802.

617 Q. Burke, Indigenous Reparations Re-Imagined: Crafting a Settlement Mechanism for Indigenous Claims in the
Inter-American Court of Human Rights, Minnesota Journal of International Law, 2011, p. 124.
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applicant before the Court can impose steeper damages”¢!8. This mechanism aims to get all parties to
agree on a common solution and represents a potentially efficient tool to improve the “effectiveness

of all regional human rights bodies™¢'°.

3. 5.3 The African System

The African System is the youngest of the three regional human rights systems and finds its roots in
the Organization of African Unity (OAU), which was established in 1963 with the Addis Ababa
Charter®®° but then it was replaced by the African Union under the Lomé Act (2000)%!.

African indigenous peoples suffer huge human rights violations, related above all to the right of “self-
determination, the ownership of land and natural resources, as part of their right to life; the existence
of distinct political and economic institutions; discrimination; and lack of access to justice”®?2. To
fight the violation of human rights, the first instrument concluded by the African system was the
African Charter®®® on Human and Peoples’ Rights, a binding treaty®?* adopted in Nairobi in 198162,
This document differs strongly from the European and Inter-American Conventions as it primarily
covers not only civil and political rights but also economic, social, and cultural rights®?®; besides, it
established human duties because, as explained earlier in the section regarding the question of
collectivity in the Inter-American system, African society views individuals only in the context of the
group and community in which they reside.®?’. So also in this system, to an even greater extent, I
assume that the individualistic Christian Western approach is absent. This perspective implies that

everyone is part of the community and to respect it, everyone has duties toward others; in fact, the

618 Op. cit. Kovacs, 2016, p. 802.
19 Op. cit. Burke, 2011, p. 124.
20 . Selassie 1, Towards African Unity, The Journal of Modern African Studies, 1963, Vol. 1, No. 3, p. 281.
62! This is also known as the Constitutive Act of the African Union, adopted by the 37th Ordinary Session of the
Assembly of the Heads of State and Government on 11 July 2000 in Lomé, Togo.
SAHO, Constitutive Act of the African Union, 2019. https://www.sahistory.org.za/archive/constitutive-act-african-
union-adopted-37th-ordinary-session-assembly-heads-state-and
622 W. van Genugten, Protection of Indigenous Peoples on The African Continent: Concepts, Position Seeking, and the
Interaction of Legal Systems, The American Journal of International Law, Vol. 104, No. 1, 2010, p. 29.
623 The term ‘Charter’ was preferred to ‘Convention’ precisely to highlight and enhance the sacrality of the document in
question.
624 Geographically speaking, the only African state that did not ratify the African Charter is Morocco, even if rejoined
the African Union in 2017. This stems from the fact that during the negotiations for the Charter, even the Western
Sahara had a role and Morocco did not accept this decision, so as a protest it left the AU and did not become part of the
Charter. International Justice Resource Center, Country Factsheet Series: Morocco, 2017. https://ijrcenter.org/wp-
content/uploads/2017/11/Morocco.pdf
625 Organization of African Unity, Afiican Charter on Human and Peoples’ rights, 1981. The treaty is also called the
Banjul Charter because it was negotiated there from 1979 to 1981, adopted in Nairobi in 1981, and entered into force in
1986. https://au.int/sites/default/files/treaties/36390-treaty-0011 -

african_charter on_human_and_peoples_rights e.pdf
526 G. Pascale, An Optimistic Perspective on the Proliferation of Human Rights Monitoring Bodies in Africa, Bologna,
2018, ISSN 1971-7105, p. 149. Doi: 10.12829/89686
627 In this context, the community prevails over the individual and from this conception derives that individuals can
enjoy human rights only if f peoples’ rights are respected. Ibidem.
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628 and not to the individual, as can be seen already in

Charter pays more attention to the community
the titlet%.
While lengthy and intricate, the African Charter emphasizes the ‘culturalization’ of human

639 which is closely tied to regionalism®!. This approach involves adapting human rights to the

rights
traditional values and culture of each state, prioritizing regional practices and traditions over the
promotion of universal human rights.®*?. For example, the African Charter includes the protection of
the right to life without prohibiting the death penalty, the right to religion without permitting changes
in religion, and a form of protection for women without specific provisions for gender equality®3>.
Consequently, human rights protection is tailored to traditional values rather than universal standards,
stemming from the desire of each African state to safeguard its traditions during the negotiations in
Banjul. This resulted in a political compromise that led to a lower standard of human rights
protection®34,

The African Charter is the reference point for human rights monitoring bodies in Aftrica since
it lists the fundamental human rights to be guaranteed at a regional level®®. The existing monitoring
mechanism in Africa draws inspiration from European and Inter-American systems: it is made up of
an international quasi-jurisdictional organ, the African Commission, and an international
jurisdictional organ, the African Court®*. The African Commission (ACHPR) was inaugurated by the
African Charter in 1987 and can be found in the Second Part of the Charter®®” in Chapters I, II, III,
and IV, from Article 30 to 63%%%. Its main tasks are the examination of interstate communications and
periodical reports submitted by the States Parties concerning the domestic implementation of the

Charter, it can also receive communications from individuals and NGOs that can denounce any

alleged violation of the African Charter®®. Nevertheless, the Commission is described as “a toothless

628 The Charter does not define ‘peoples’ and the African States take advantage of this omission. /bidem.

629 Articles 19 through 25 of the Charter focus on peoples' rights.

For example, Art. 19 declares that: “All peoples shall be equal; they shall enjoy the same respect and shall have the
same rights. Nothing shall justify the domination of a people by another.” Ivi, Art. 19.

630 Op. cit. Pascale, 2018, p. 149.

631 Regionalism in Africa has been adopted for two reasons: firstly, ‘to enhance political unity or the pan-African
agenda’ and secondly, ‘to foster economic growth and development’. M. Lee, Regionalism in Africa: A Part of Problem
or A Part of Solution, 2002, p. 8, Polis / R.C.S.P. / C.P.S.R. Vol. 9, Numéro Spécial.

632 The universality of human rights derives from the concept of ‘foundational universalism’ which means that all
human beings are per se entitled to human rights. Then, according to ‘structural universalism’, each human rights
standard is universally applicable. F. Lenzerini, The Culturalization of Human Rights Law, Oxford University Press,
2014, pp. 31-32.

633 Cfr. Pascale, 2018.

634 See Charles T. Hunt, "African Regionalism & Human Protection Norms: An Overview," Global Responsibility to
Protect 8, no. Issues 2-3 (2016), pp. 201-226 and Op. cit. Lenzerini, 2014.

635 Op. cit. Pascale, 2018, p. 147.

636 Ivi, p. 152.

837 This part is devoted to the ‘measures of safeguard’. Op. cit. Organization of African Unity, 1981, Part II.

638 Chapter I addresses the establishment and the organization of the Commission, Chapter II explains the mandate of
the Commission, Chapter III its procedure, and Chapter IV the applicable principles. Ibidem.

839 Op. cit. Pascale, 2018, p. 152.
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bulldog that barks but cannot bite”%*" because since it is a quasi-jurisdictional organ it cannot pass
binding judgments and, after receiving a communication from an individual or NGO, it can issue only
non-binding reports addressing recommendations to the responsible State®*!. This mechanism does

%42 gince the African States have a lot of freedom in

not really allow individuals to enjoy human rights
deciding whether or not to implement the reports issued by the Commission; in general, the more
intrusive the acts are, the less likely states will enforce them®#. So, the “scarce effectiveness of the
action of the African Commission depends on the African States” since they do not encourage the
actions of the Commission nor enforce its acts.®*

The second control mechanism is the African Court, a jurisdictional organ created with the
Protocol adopted in Ouagadougou in 1998 and entered into force in 2004; it is recognized by 31 states
that ratified Protocol®®. Contrary to the Commission®*®, the Court issues binding judgments and

decisions®*’

, it can judge not only violations of the African Charter but even violations of any human
rights treaties that have been ratified by the African states®*®. Then, the ratione personae competence
of the Court is established by Article 5 of the Protocol which provides a list of direct claimants who

can resort to the Court:

a) The Commission;

b) The State Party which has lodged a complaint to the Commission;

c) The State Party against which the complaint has been lodged at the Commission;
d) The State Party whose citizen is a victim of human rights violation;

e) African Intergovernmental Organizations®®.

640 See N.J. Udombana, Towards the Afiican Court on Human and Peoples’ Rights: Better Late Than Never, in Yale
Human Rights & Development Law Journal 2000, p. 45 ff., p. 64 in Ivi, p. 153.
641 Moreover, these reports are confidential which means that the AU Conference must authorize their publication and
the main problem is that the Conference is made up of all African States, including the one responsible. Ibidem.
642 14
643 Firstly, African States do not follow Article 62 of the Charter which establishes that States every two years must
submit the report to the Commission, and secondly, ‘the African States do not approve the practice of the African
Commission to deliver country-specific resolutions on its own initiative’. /vi, p. 154.
44 Ivi, p. 155.
5 1d., p. 152.
646 The relation between the Court and the Commission is addressed by Article 2 of the Ouagadougou Protocol, which
provides that “The Court shall [...] complement the protective mandate of the African Commission [...] conferred upon
it by the African Charter on Human and Peoples' Rights [...]”. OAU, Ouagadougou Protocol, 1998, Art. 2.
https://au.int/sites/default/files/treaties/36393-treaty-0019_-

protocol_to_the african_charter on_human_and_peoplesrights_on_the_establishment_of an_african_court on huma
n_and peoples rights_e.pdf
%47 The African Court can also provide advisory opinions according to Art. 4 of the Protocol.
%48 This is established by Article 3(1) of the Protocol, which says that “The jurisdiction of the Court shall extend to all
cases and disputes submitted to it concerning the interpretation and application of the Charter, this Protocol and any
other relevant Human Rights instrument ratified by the States concerned.” Ivi, Art. 3(1).
849 1d., Art. 5(1).

91


https://au.int/sites/default/files/treaties/36393-treaty-0019_-_protocol_to_the_african_charter_on_human_and_peoplesrights_on_the_establishment_of_an_african_court_on_human_and_peoples_rights_e.pdf
https://au.int/sites/default/files/treaties/36393-treaty-0019_-_protocol_to_the_african_charter_on_human_and_peoplesrights_on_the_establishment_of_an_african_court_on_human_and_peoples_rights_e.pdf
https://au.int/sites/default/files/treaties/36393-treaty-0019_-_protocol_to_the_african_charter_on_human_and_peoplesrights_on_the_establishment_of_an_african_court_on_human_and_peoples_rights_e.pdf

Afterward, there are the non-direct claimants who are NGOs and individuals, and they can resort only
against those States that have already accepted the competence of the Court with a special
declaration®°. This practice limits the workload of the Court, otherwise, individuals and NGOs would
be the most active claimants®!. The African Court has issued a restricted number of judgments as
well as decisions on reparations and orders for provisional measures; according to Article 29(2) of
the Protocol, the AU Executive Council is the organ responsible for monitoring the domestic

52 The Council is made up of States’ representatives who decide by

implementation of the acts
consensus, which means that they are unlikely to act against a responsible state and easily will not
implement Court verdicts®>®. So, in contrast to the European or Inter-American regional system, the
African system can easily circumvent the control mechanisms that have been composed by the states
themselves to disregard human rights and the instruments established to protect them.

Finally, the African system created also sub-regional jurisdictional organs, placed under the
general frame of the African Economic Community (AEC) established in 1991 with the Abuja
Treaty®>*. The main task of the AEC is the institution of the Regional Economic Communities
(RECs)® which are “areas of economic and commercial integration at a sub-regional level” and
create tribunals in the African States®>°. The prior aim of the RECs was economic integration but
since they should take into consideration the African Charter, in 2001 they began to address also
human rights issues®’.

African indigenous peoples suffer human rights violations both on the macro level and on the

micro level:**the situation is critical and the Working Group of Experts on Indigenous Populations /

650 Only the following States have currently accepted the competence of the Court to receive claimants from individuals
and NGOs: Burkina Faso, Ghana, Malawi, Mali, and Tunisia. While Rwanda, Cote d’Ivoire, Benin, and Tanzania
(where the Court has its premises) have recently withdrawn their previous declaration. Op. cit. Pascale, 2018, p. 156.
1 Ibidem.

652 Ivi, p. 157.

653 With this mechanism, the African system is political and not legal because national judges control the correct
implementation of the judgment at the domestic level. Ibidem.

854 1d., p. 159.

655 There are currently eight RECs, like the number of African states. Id.

656 I

657 Many States abolished the tribunals created by the RECs and reformulated without mentioning the African Charter;
nevertheless, in West Africa, the situation is different because some courts have developed important human rights
competencies. An example is the ECOWAS Court of Justice which ‘extended its competence to the field of human
rights’ and required its Member States ‘to realize the objectives of the African Charter’. /vi, p. 163. Two other examples
of tribunals that have expanded their jurisdiction in human rights were the SADC Tribunal in Zimbabwe, but it was
suspended by the government which did not appreciate its activism and the other is the EAC Court of Justice, whose
Treaty required Member States to make a Protocol to officially attribute a human rights mandate to the Court. /vi, pp.
160-162.

658 These violations are usually related to the right to self-determination, the ownership of land and natural resources,
discrimination, and lack of access to justice. W. van Genugten, Protection of Indigenous Peoples on The African
Continent: Concepts, Position Seeking, and the Interaction of Legal Systems, Cambridge University Press, 2010, The
American Journal of International Law, Vol. 104, No. 1, p. 29.
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Communities of the African Commission, through an extensive report®”’

, showed the urgency of the
issue®?, Concerning the problem of discrimination, for example, in the report is explained that the
Batwa in Rwanda and Burundi “suffer from marginalization, discrimination and extreme poverty, and
[...] are neglected in all areas of development”®!. Still today, there is a high rate of discriminatory
acts against African indigenous, especially by the Western colonial powers that described the people
who inhabited unknown territories as ‘animals’ or ‘backward’, and seized their lands through simple
occupation because they considered them to be terra nullius®?. According to the Working Group,
another frequent violation is the denial of access to justice which consists mainly of “arbitrary arrests
and unjust imprisonment, inadequate food in jail, collective punishment, the withholding of liberty

?663 Eyen the denial of freedom

of association, and many similar violations of basic human rights
movement is a common violation committed by African governments which “use the principle of the
sanctity of borders to deny nomads the right to associate with their kin in different states”%®*. An
example in the report of the Working Group is the nomads living in Kidal who cannot get valid
identity cards or travel documents to cross the borders and their rights are continuously violated by
the State®®. In addition, another considerable breach is the denial of the right to political recognition,
representation, and participation: for example, in Botswana, Indigenous people do not have political
representation in parliament nor in the House of Chiefs, an advisory body to the government on
customary law and practices®®.

The Working Group also noted that African Indigenous undergo marginalization from social services,
“such as schools and health facilities”: this lack raises illiteracy®®’ and mortality rates, and
consequently lowers the per capita incomes and life expectancy, raising instead the level of domestic
violence, crime, and depression®%®,

Finally, the main issue related to the violation of Indigenous people’s rights concerns the land and
denied access to natural resources for survival: pastoral and hunter-gatherer communities “have
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traditionally occupied areas well-endowed with natural resources and over the years lost their

lands to settlers who used the assumption of terra nullius:

659 Report of the African Commission on Human and Peoples’ Rights Working Group of Experts on Indigenous
Populations/Communities, UN Doc. E/CN.4/Sub.2/AC.5/2005/WP.3 (Apr. 22, 2005) [hereinafter Working Group
Report].

660 Op. cit. Genugten, 2010, p. 30.

861 Op. cit. Report, 2005, p. 23 in Ibidem.

662 Ivi, p. 30.

53 [bidem.

664 1.

665 I

88 Op. cit. Report, 2005, p. 33.

67 Hence the contradictory nature of the African Charter, which dedicates Article 17(1) to the right to education but
then provides no mechanism to monitor states' compliance with it. According to the Working Group, the school
attendance of indigenous children is less than 50% of the national level. Op. cit. Genugten, 2010, p. 32.

668 Op. cit. Report, 2005, p. 37.

9 Id. p. 13.
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The assumption that [such] land . . . is empty or not used productively has stimulated land
alienation at all levels. The targeted pastoralist and hunter-gatherer communities have only, to
a very limited extent, legal titles to their land as their customary laws and regulations are not
recognized or respected and as national legislation in many cases does not provide for
collective titling of land. Collective tenure is fundamental to most indigenous pastoralist and
hunter-gatherer communities, and one of the major requests of indigenous communities is

therefore the recognition and protection of collective forms of land tenure®”°

To summarize, the right to land is crucial for the survival of several African indigenous communities
and the African legal system does not help to guarantee this right through the regional instruments at
its disposal; moreover, governments themselves go to great lengths to deny indigenous people said
rights. Indeed, “land rights are seen as an issue on which states’ governments are ultimately the core
and decisive decision makers, not indigenous peoples™®’!. In this regard, the Commission’s advisory
opinion recalled Article 21(1) of the African Charter which states that “All peoples shall freely
dispose of their wealth and natural resources,” and this right “shall be exercised in the exclusive
interest of the people,” and that “in no case shall a people be deprived of it”¢72. The issue at hand also
brings up the discussion of individual and collective rights: in this instance, the right to land is
recognized to the indigenous as a collectivity, a community. Consequently, the question of defining
peoples, which is not explicitly addressed in the African Charter, resurfaces.®’®. For that reason, as
stated earlier, the African system and its society are based exclusively on the collective dimension but
when it comes to rights, as far as  am concerned, that ambiguity arises voluntarily about the definition
of peoples and collectivities precisely to avoid guaranteeing certain rights to groups such as
Indigenous peoples.

Even the 2007 Declaration on the Rights of Indigenous Peoples contains numerous collective rights,
but African States were often hesitant to fully recognize them®’# and their concerns expressed in the
November 2006 draft aide-memoire regarding the Declaration were transformed into numerous
amendments to the UN Draft®’>. Through these amendments, African states have sought to achieve

the following three aims:

670 Id

571 Op. cit. Genugten, 2010, p. 43.

672 Advisory Opinion of the African Commission on Human and Peoples’ Rights on the United Nations Declaration on
the Rights of Indigenous Peoples, 41st Ordinary Session, 2007, para. 34 in Ibidem.

73 Op. cit. Genugten, 2010, p. 43.

74 Ivi, p. 44.

675 The first amendment is to Article 3 where the reference to self-determination is deleted, and we go directly to the
right of participation: “Indigenous peoples have the right te-sel-determination-By-virtue-of that right they freely
determine-theirpolitical statusand-freely participate in the political affairs of the State and to pursue their economic,
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(1) to limit the risk that the Declaration would be used in a way that conflicts with national
laws and national procedures of decision-making.

(2) To underline that traditional ways of dealing with indigenous issues can never lead to more
protection than is offered to other citizens of the states concerned.

(3) To emphasize that the right to self-determination relates only to internal self-determination

and in no way should be seen as an avenue toward secession.”¢

Finally, after many debates between June and September 2007, nine amendments were accepted by
the African States through consensus, and the UN Declaration was adopted. However, it is worth
mentioning that in the preamble of the Declaration, there is a reference to the concept of regionalism
which recalls the language used in the document of the Vienna World Conference on Human Rights
of 1993 which affirms “the universality of human rights while acknowledging that national and
regional particularities and various historical, cultural and religious backgrounds must be borne in
mind.”®”” The UN General Assembly finally adopted the Declaration with 144 votes in favor to 4
against, with 11 abstentions including Burundi, Kenya, and Nigeria®’®.

To wind up, even if most of the African States have adopted the UN Declaration and many
Courts have handled cases related to Indigenous Rights®”, T firmly believe that African States must
keep in mind that certain restrictions made on Indigenous peoples are illegal and go against both the
declaration and the norms of international law; therefore even if regionalism can be accepted in part,
it is still necessary to embrace the universality of human rights in order to guarantee them to all human

beings.

3. 6 Concluding Observations
After the extensive analysis of international and regional human rights protection systems and,
specifically, indigenous peoples’ rights, the following conclusions can be drawn. First, it is worth

acknowledging the importance and efficacy of Convention No. 169, the first binding instrument

social and cultural development on an equal basis with others.” Then, the second amendment is to Art. 4 where the
reference to self-determination is again deleted, the third is to Art. 8(2) and the last one is to Art. 9, where reference to
national borders is inserted: “[...] This right shall be exercised in accordance with the rule of law, respect for national
boundaries and the principle of national and territorial integrity”. Proposed Amendments by the African Group to the
United Nations Declaration on the Rights of Indigenous Peoples, 2007, Arts. 4, 8(2), 9.
http://www.converge.org.nz/pma/AGDraft0507.pdf

578 Op. cit. Genugten, 2010, p. 48.

677 Vienna Declaration and Programme of Action, pmbl. & para. 5, UN Doc.A/CONF.157/23, 1993 in ibidem.

678 UN Doc. A/61/PV.107, at 19, 2007 in ibidem.

679 After the adoption of the Declaration, the first Court that used it was the Supreme Court of Belize in the Cal v.
Attorney General case, which concerned the alleged violation of Mayan land rights by the government of Belize.

Op. cit. Genugten, 2010, p. 52.
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created for the protection of Indigenous people in the labor field. This instrument continues to be the
best in dealing with indigenous cases, given its binding nature and its true commitment to protecting
and proclaiming the right to self-determination.

Additionally, subsequent binding instruments were introduced that, while not exclusively tailored to
indigenous peoples, promoted rights that all individuals can enjoy and are therefore applicable to
Indigenous peoples as well. Among them, I would like to mention especially the Convention on the
Rights of the Child since it also pays attention in more detail to Indigenous children and the protection
of their rights, considering them independent and thus subjects of law. I would also like to mention
the International Covenant on Civil and Political Rights as it calls attention to the protection of
minority rights in Article 27, reminding states of their fundamental role in safeguarding these
minorities.

Instead, I am committed to highlighting a paradoxical situation arising from the analysis of

UNDRIP. It is surprising that a declaration intended exclusively for Indigenous people fails to fully
embrace their claims and needs. As analyzed in the previous sections, the main problem is the
ambiguous language of the text: the choice not to define certain concepts stems from an implicit
willingness not to recognize the protection of the same; moreover, in several provisions, the
recognition of a right is immediately followed by a reference to the government or the state to protect
them and indirectly grant them supremacy over Indigenous communities. What we read from many
Articles is not so much the proclamation of freedom in a pure and disinterested manner, but rather a
gentle concession by the States and the international community.
There is another concern that deserves attention: the inadequate performance of the African regional
system, which was designed to cater to the needs of individuals and indigenous African communities
but falls short in doing so. Despite the efforts and developments in recent years thanks to RECs and
other African courts, there remains much more work to be done.

However, it is also worth noting the positive aspects such as the progress that has been made
over the years in the other two regional systems: in general, the adoption of additional protocols
makes it clear how the law has evolved and how attention to certain issues has grown.

Despite the existence of various challenges, there is a strong belief that continuous efforts in the
academic and legal fields can lead to better protection of human rights for disadvantaged and
vulnerable communities.

To conclude, the present chapter on the study of international instruments and regional systems will
be followed by a chapter that will delve into the protection of indigenous peoples at the national level,

thus on the states and their domestic orders.
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Chapter Four

The duties and obligations of States to protect Indigenous Peoples

Summary: 4.1 What are the obligations of consultation and participation: main questions and common challenges, 4. 2
State Duty and National Legislation, 4. 3 The right to participate in decisions concerning the exploitation of the natural
resources, 4. 4 The right of political participation of Indigenous Peoples, 4.5 Normative analysis of four Latin American

countries, 4. 6 Follow-up and Concluding observations.

Few areas of international practice illustrate the tensions between business
and human rights better than the implementation

of the duty to consult with indigenous peoples®°.

4.1 What are the obligations of consultation and participation: main questions and common
challenges.

In international law, it is now widely recognized that Indigenous communities should be consulted
before any decision could impact them. This principle is enshrined in Articles 6 and 7 of ILO
Convention No. 169 and has been reiterated by United Nations treaty supervision bodies in their
reviews of countries and cases involving resource extraction on indigenous lands®®!. States have also
acknowledged their obligation to consult with Indigenous communities in discussions surrounding
the development of declarations on Indigenous peoples' rights, both at the United Nations and in the
Inter-American system®®?,

Notwithstanding, much ambiguity about the extent of the consultation duty remains since according
to many state and non-state actors such an obligation would extend veto rights to indigenous peoples
as well®®3, In addition, another unclear issue is whether the consultation obligation should stop at the
natural resource sphere or extend to the political sphere as well, thus creating an obligation for
Indigenous participation in political and public issues.

Even if there is no definition of consultation, it generally means that there must be a “two-way
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communication”*®*, rather than simply providing information about what a state or a private actor is

680 J. Anaya and S. Puig, Mitigating State Sovereignty: The Duty to Consult with Indigenous Peoples. 67 University of
Toronto Law Journal 435, 2017, Arizona Legal Studies Discussion Paper No. 16-42, U of Colorado Law Legal Studies
Research Paper No. 17-1, SSRN: https://ssrn.com/abstract=2876760

881 J. Anaya, Indigenous Peoples' Participatory Rights in Relation to Decisions about Natural Resource Extraction: The
More Fundamental Issue of What Rights Indigenous Peoples Have in Lands and Resources, Arizona Journal of
International and Comparative Law 22, no. 1, 2005, p. 7.

682 Ibidem.

683 Id

684 National Environmental Justice Advisory Council Indigenous Peoples Subcommittee, Guide on Consultation and
Collaboration with Indian Tribal Governments and The Public Participation of Indigenous Groups and Tribal Members
in Environmental Decision Making, Washington, 2000, p. 13.
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planning to do concerning indigenous people®®. The goal of any consultation with indigenous people
should be achieving consensus to reach an agreement between all the parties involved®®®.

As mentioned earlier, the cornerstone of the ILO Convention No. 169 is the “State's duty to
consult indigenous peoples”®® and, given its binding nature, it generated profound changes in many
domestic legal orders of the ratifying countries, where some of them have recognized the State's duty
to consult as a constitutional right®®8. The genesis of these obligations for states established in C-169
dates back to the time when the ILO decided to revise the previous Convention No. 107 and replace
the integration approach with the principle of consultation and participation of indigenous peoples®’
in the new Convention®”. In the new Draft, ILO constituents decided to include the obligation for
Member States to ensure explicitly the participation of indigenous peoples since many members of
the Meeting of Experts®®! found that the term ‘collaboration’ used in Art. 5 of the C-107 was too weak

692

to guarantee the consultation of indigenous peoples®””. To include a provision concerning the

obligation of consultation, the Office made the following question in the questionnaire administered

to states®®3:

Do you consider that Article 5 [of ILO Convention No. 107] should be replaced by a provision
which requires that governments should, whenever possible, undertake consultations with the
peoples concerned, or with their representatives where they exist, whenever consideration is

being given to legislative or administrative measures which may affect them?%4

%85 The National Park Service provided the following definition of consultation: “Consultation means the process of
seeking, discussing, and considering the views of others, and, where feasible, seeking agreement with them on how
historic properties should be identified, considered, and managed. Consultation is built upon the exchange of ideas, not
simply providing information”. 63 Fed. Reg. 20,504 (April 24, 1998) in id.

686 Ivi, p. 14.

87 M. V. Cabrera Ormaza & M. Oelz, The State's Duty to Consult Indigenous Peoples: Where Do We Stand 30 Years
after the Adoption of the ILO Indigenous and Tribal Peoples Convention No. 169? Max Planck Yearbook of United
Nations Law 23, 2019, p. 71.

88 Ivi, p. 73.

89 Id. p. 77. See also: International Labour Office 'Report of the Meeting of Experts on the Revision of the Indigenous
and Tribal Populations Convention, 1957 (No. 107), Geneva, 1986, para. 49.

690 In order to draft the conclusions and recommendations of C-169, the International Labour Office sent a questionnaire
to member states concerning the content and the scope of the new convention, and among the replies it also received the
opinion of indigenous organizations. From that time, many indigenous representatives began to participate in debates
during conferences by holding the right to speak. Record of Proceedings of the 7 6th Session of the ILC (1989),
Provisional Record No. 25, in particular 25/2, in op. cit. Cabrera Ormaza & Oelz, 2019, p. 78.

1 See International Labour Office, Report of the Meeting of Experts on the Revision of the Indigenous and Tribal
Populations Convention, 1957 (No. 107), Geneva, 1986, Recommendation (d).

892 Op. cit. Cabrera Ormaza & Oelz, 2019, p. 78.

93 Op. cit. National Environmental Justice Advisory Council Indigenous Peoples Subcommittee, 2000, p. 14.

894 International Labour Office, Report VI (i): Partial Revision of the Indigenous and Tribal Populations Convention,
1957 (No. 107), Sixth Item on the Agenda (1988); at 28 in ivi, pp. 79-80.
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The majority of the governments agreed®®® and some of them emphasized the importance of ensuring
good faith, genuine, and effective®® consultations with Indigenous peoples; however, in the end, in
the final text of the Convention the term ‘effective’ was omitted, inserting only the reference to ‘good

faith’:

The consultations carried out in application of this Convention shall be undertaken, in good
faith and in a form appropriate to the circumstances, with the objective of achieving agreement

or consent to the proposed measures.®’

Furthermore, regarding Article 6, the major concern was whether to also include a reference to the
concept of ‘consent’ in connection with consultation®®® since governments had different opinions
about the matter and the inclusion of this term would have triggered many of them since it seemed to
imply the right to veto for indigenous peoples®®. Some countries, such as Argentina and Bolivia,
proposed an amendment to “avoid the use of the term to prevent problems for the ratification of the
Convention”’% but finally, the term was included in the last part of the provision as an objective of
the consultation along with the importance of reaching an agreement between the parties’!. After
including the obligation to consult in Article 6, the constituents devoted additional provisions to the
obligation to consult and participate in more specific contexts and situations, such as the exploitation

of natural resources in Article 15792,

4. 1.2 Whom to consult and on what?

The Convention sets a framework and standards to be followed and adhered to in order to implement
the consultation obligation, however, each state possesses its autonomy and flexibility in how to carry
out this duty’®. This has resulted in several challenges for governments on how to interpret the
Convention’s provisions; the first two questions that arise are: “1) Who are the Indigenous peoples
that need to be consulted?; and 2) who shall be considered representative of Indigenous peoples for
the purpose of consultation?”’%*. Indeed, some countries claimed the failure of the procedures of

consultation in helping member states recognize the legitimate representatives of Indigenous

95 The Office received 30 replies of which 20 were affirmative. Ibidem.

896 The Office specified that the term ‘effective’ meant that consultation should go beyond mere formality and
appearance, more than pro forma. Ivi, p. 80.

87 Op. cit. ILO, 1989, Art. 6(2).

8% Op. cit. Cabrera Ormaza & Oelz, 2019, p. 80.

99 Record of Proceedings of the 75th Session of the ILC (1988), Provisional Record No. 25, para. 74.
700 Op. cit. Cabrera Ormaza & Oelz, 2019, p. 80.
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peoples’®. For instance, Peru and Colombia implemented administrative mechanisms to identify the
holders of the right to consultation: in the former, the Ministry of Culture adopted the Directive 03 -
2012-MC7%, and the government of Colombia deployed a procedure “to certify the presence of ethnic

communities in project-affected areas™’"’

. In addition, concerning the people to be consulted, gender
considerations were also made given the numerical inferiority of the indigenous female gender in
government participation and consultation. In this regard, some states’®® have created regulations to
include Indigenous women in this process.

Furthermore, countries to better understand what legislative and administrative measures must
take to consult indigenous people tried to figure out which ones ‘may affect them directly’’", and
many states gave their own interpretation on the matter’!?, For instance, the Chilean regulation
defined them as those that “may directly cause a significant and specific impact on Indigenous peoples
in their capacity as peoples and affecting the exercise of their traditions, customs, religious, cultural
and spiritual practices, as well as their relationship with the territories™!!. On the other hand, the
Constitutional Court of Colombia argued that “not every legislative measure with the possibility of
affecting Indigenous communities is subject to consultation, but only those that could affect them

2712

directly”’'*. According to the Court, a legislative measure impacts Indigenous directly only when it

changes their status, “either by imposing restrictions or burdens or by conferring on them benefits”’!3;

thus, those measures that apply to all citizens are not subject to consultation.
After that, it is important to establish when and how long for to consult: Art. 6 of C-169
requires that consultations are to be done as soon as possible in order to give the Indigenous people

714

the possibility to really influence the process and the outcome’'*. Given the complexity and the costs

705 See the Report of the Committee Set up to Examine the Representation Alleging Non-Observance by Argentina of
the Indigenous and Tribal Peoples Convention, 1989 (No. 169), made under Art. 24 of the ILO Constitution by the
Education Workers Union of Rio Negro (UNT- ER), local section affiliated to the Confederation of Education Workers
of Argentina (CTERA) (2008) ILO Doc. GB.303 /i 9/ 7, at para. 20; Report of the Committee Set up to Examine the
Representation Alleging Non-Observance by Colombia of the Indigenous and Tribal Peoples Convention, 1989 (No.
169), made under Art. 24 of the ILO Constitution by the Central Unitary Workers' Union (CUT) and the Colombian
Medical Trade Union Association (2001) ILO Doc. GB.282/1 4 / 4, at para. 28. Ivi, p. 102.

706 This Directive created a database that offers information about official denominations, geographical locations, and
representative institutions of indigenous groups. /bidem.

07 CEACR, Convention No. 169, 2019 Observation Colombia in id. This information is collected by the Ministry of the
Interior, in charge of indigenous matters in Colombia, and then it is compared to that provided by the indigenous
community interested. When there is uncertainty, the Minister is authorized to visit the community in loco to verify the
situation. /d.

708 Such as Peru with the Supreme Decree 00-2012-MC, Art. 17, and Costa Rica with the Executive Decree 40932-MP-
MJP (2018), Art. 3 (h). /1d.

9% Op. cit. ILO, 1989, Art. 6(1).

10 The regulation of Costa Rica states for example that measures affect indigenous people when contain items that
could cause changes in their legal situation and collective rights. In other countries, such as Peru, regulations on
consultation take measures that do not require consultation with indigenous peoples. Op. cit. Cabrera Ormaza & Oelz,
2019, p. 103.

"1 Chile, Supreme Decree 66 (2013), Art. 7 in ibidem.

12 Constitutional Court of Colombia, Judgment C-30/2008 in id.
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714 See CEACR, Convention No.169, 2009 Observation Norway. Id, p. 104.
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of the consultation process, it could be a good idea to establish a timeframe to agree on the deadlines
and objectives. Moreover, the effectiveness of consultation also depends on the ability of the agency
in charge to address the main difficulties associated with the community, including technical language
barriers.”’. Finally, in order to maintain a trustworthy atmosphere following a consultation, it is
paramount for all parties involved to uphold the agreements that were established throughout the
process. This can be viewed as a demonstration of the principle of good faith, which should serve as

a guiding force in every consultation’!®,

4. 2 State Duty and National Legislation
The State is the primary duty bearer concerning human rights’!” and of course, indigenous people:
according to the norms of international law, which establish that “governments have such a duty

within their jurisdiction””!®

, its first task is to protect them from third-party abuses of rights through
the aid of international treaties’!”. The Human Rights Committee, in its General Comment No. 31,

argued that under ICCPR:

The positive obligations on states parties to ensure Covenant rights will only be fully
discharged if individuals are protected by the state, not just against violations of Covenant

rights by its agents, but also against acts committed by private persons or entities’?.

Furthermore, according to the HRC, the state could breach the Covenant when it fails to take
appropriate measures and prevent the violence and abuse of indigenous rights, especially concerning

721 However, the Committee does not

discrimination, labor, and exploitation of natural resources
specify the content of the action but generally recommends including compensation and judicial

remedies when appropriate. Moreover, the Committee, as stated in the previous section, encourages

715 Op. cit. Cabrera Ormaza & Oelz, 2019, p. 104.

"6 1d. at 105.

17 Permanent Forum on Indigenous Issues, An Analysis on the Duty of the State to Protect Indigenous Peoples Affected
by Transnational Corporations and Other Business Enterprises, Eleventh session, New York, 2012, UN doc.
E/C.19/2012/3, para. 34.

13 <States also have duties to respect, promote and fulfill rights, but the most business-relevant is the duty to protect
because it is directed at third-party abuse. Beyond the national territory, the scope of the duty will vary depending on
the state’s degree of control.’

See G.A. Res. 162, U.N. Doc. A/RES/56/83 (2002) (taking note of the International Law Commission’s Articles on the
Responsibility of States for Internationally Wrongful Acts). Id.

"9 For example, ICERD, ICESCR, and ICCPR do not directly address State duties regarding business but impose
generalized obligations to ensure the enjoyment of rights and prevent non-state abuse. Instead, CEDAW and CRC
address business by requiring governments to take all appropriate measures to eliminate discrimination against women
by any “enterprise” (CEDAW, Art. 2(e)). Ivi, para. 34-35.

720 Human Rights Committee, General Comment 31, Nature of the General Legal Obligation on States Parties to the
Covenant, U.N. Doc. HRI/GEN/1/Rev.8 at 233, 2004, para. 8.

21 Op. cit. Permanent Forum on Indigenous Issues, para. 36.
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states to take appropriate legislative or administrative measures and asks them to submit a report with
information on measures taken’?2,

Domestic legal orders and state laws differ from country to country; for example, in the
American continent, constitutional reforms have been implemented to acknowledge the political,
economic, social, and cultural rights of indigenous peoples’?®. Countries like Bolivia and Ecuador
have taken the lead in promoting new constitutional frameworks that recognize and protect these
rights. For instance, Bolivia's Constitution guarantees indigenous peoples’ self-determination,
autonomy, self-government, and cultural rights. It also recognizes its institutions and territories’*.
Similarly, Ecuador’s new Constitution protects indigenous peoples’ collective rights to their identity
and ownership of their communal lands’?. Additionally, it grants them the right to participate in the
use, exploitation, and conservation of renewable natural resources found in their lands, also being
entitled to free, prior, and informed consultation. Moreover, according to the same Constitution, the
Indigenous have the right to have a share in the profits generated by these projects, as well as a
compensation for damages incurred concerning social, cultural, and environmental issues’?S.

Other states, including Argentina, Brazil, Colombia, Guatemala, Mexico, Panama, Paraguay,
Peru, and Venezuela, adopted constitutional reforms and legislations that recognize the individual and
collective rights of indigenous people; they address many issues such as “property rights, autonomy,
self-government, and the recognition of their common law in the regulation of internal relations™’?’.
Additionally, Nicaragua, after the constitutional changes of 1987, has established an autonomous
regime for the indigenous peoples of the Caribbean coast through the implementation of the
Autonomy Statute for the Atlantic Coastal Regions of Nicaragua, Law No. 2878,

On the other hand, in the African continent, only a small number of States have recognized the
importance of consulting and involving indigenous people in the decision-making process. Among
those States, Ethiopia has a constitution that protects the right to self-determination, and Cameroon,

the Republic of Congo, and Uganda have specific laws that recognize indigenous people’s rights’.

22 Concluding Observations for Canada, UN Doc. CERD/C/CAN/CO/18, 25 May 2007, at para. 17 in id. para. 37.
723 Op. cit. Permanent Forum on Indigenous Issues, para. 41.

724 Ibidem
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28 Ivi, para. 42.

Over time, the process of autonomy has been reinforced and additional legislations have emerged to supplement
specific elements of the Statute. For instance, Law No. 445, which was sanctioned in December 2002, aims to support
the communal property regime of the indigenous peoples and ethnic communities of the Autonomous Regions of the
Atlantic Coast of Nicaragua and the Coco, Bocay, Indio and Maiz Rivers. This act mandates the establishment of
indigenous authorities in their respective territories and empowers them to oversee the territorial administration and
management of natural resources. Ibidem.
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In the United States of America, Native Americans were recognized as tribes by the United
States Federal Government where 561 tribal governments are federally recognized 73°.
The Australian legal framework recognized “Indigenous peoples’ rights to land based on traditional
occupancy”’?! and in 1992 the High Court took the landmark Mabo decision’?? that rejected the
discriminatory doctrine of terra nullius; in response to this, the Australian Government enacted the
Native Title Act in 1993 that provides the right to negotiate in certain circumstances, such as in
mineral exploration’3?.
Finally, in Norway, Sweden, Finland, and the Russian Kola Peninsula, the Sami people are divided
by the formal boundaries of the four States’** but continue to exist as one people bound by the same
culture and language. The Sami have permanent participation in the Sami Parliamentary Council,
formed in 2000, which is authorized to deal with issues of “cross-border, language, education,
research and economic development™’?.
Of course, problems of natural resources, right to land and territories generate conflicting positions
concerning the participation of indigenous people, who are conscious of their disadvantaged position
when dealing with the interests of States. Often their ambitions, interests, and claims are ignored
because they cannot truly exercise their right to participate in the political, social, and economic

spheres within the civil society of a state’3°.

4. 3 The right to participate in decisions concerning the exploitation of the natural resources.

As stated by James Anaya, “natural resource extraction and other major development projects in or
near indigenous territories are one of the most significant sources of abuse of the rights of indigenous
peoples worldwide’?”. Having already addressed the importance of the right to land in previous
chapters, this section will instead look into the right of Indigenous people to be consulted by
government and private entities before exploiting natural resources found in territories in which
Indigenous have had a spiritual and ancestral connection for millennia. They must be consulted and

involved in the operation of natural resource extraction projects that affect them, confirming this

730 The US recognizes the right of these tribes to self-government and supports their tribal sovereignty and self-
determination. Id, para. 45.

Bl d, para. 46.

32 Mabo and Others and The State of Queensland [No. 2], (“Mabo case”) [1992] HCA 23; (1992) 175 CLR 1 (3 June
1992). https://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/1992/23 .html

33 Op. cit. Permanent Forum on Indigenous Issues, para. 46.

734 Ivi, para. 50.

35 14

736 Ivi, para. 51.

37 J. Anaya, Report of the Special Rapporteur on the rights of indigenous peoples, A/THRC/18/35, 2011, Eighteenth
session, Human Rights Council. https://www?2.ohchr.org/english/bodies/hrcouncil/docs/18session/A-HRC-18-35_en.pdf
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necessity both at the international and domestic level’*®. Nevertheless, many representatives of
business enterprises have complained about the lack of domestic regulatory frameworks that would
have helped conduct operations while respecting indigenous interests’3?; this lack only increases
conflicts of interest between the parties and the misuse of land.

The ILO has stated that, in applying Convention No. 169, consultations must be held when a
variety of indigenous interests are involved, adding legislative measures and constitutional
provisions.”*® Moreover, since the interests of indigenous communities are different among them, also
the nature and extent of consultations would differ as reflected in the following cases.

The first one concerns the Embera Katio people of Colombia’! where the ILO Committee established
that the duty of the state to consult these people for the flooding of their lands for a hydroelectric
project had not been fully met’#2. The Committee argued that further consultations did not take place
after modifications to the project in order to obtain consent to the changes. In this regard, the
Committee, in its report, recalled the “government's attention to Article 6 of the Convention which
establishes the obligation for States to consult the peoples concerned beforehand” and that
“consultations shall be undertaken in good faith and in a form appropriate to the circumstances, with
the objective of achieving agreement or consent to the proposed measures™’*3,

In addition, the emphasis on the ‘good faith’ consultatio