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INTRODUCTION

In today’s digital frontier, the rapid growth of Artificial Intelligence (AI) and, consequently,
generative Al systems (Gen-Al), has become a topic of debate in different fields. Indeed,
starting from the technical innovations these new technologies bring, the implications on the
legal, ethical, and societal areas are a given that current legislators, academia, industries, and
civil society need to face.

Given this context, this Dissertation will examine the intersections between these areas of study,
mainly focusing on the impact of current Gen-Al usage in the media and copyright law from a
comparative EU-U.S. perspective. It will also conclude with a briefer analysis of the
disadvantages these Gen-Al systems are bringing to the current media freedom context.

To achieve this main goal, this master’s thesis is divided into three Chapters, each presenting a
different perspective on Gen-Al’s impact on media and relative consequences for the copyright

system.

Chapter One starts this work by analysing the most well-known technicalities concerning Al
and Gen-Al technological definitions, from their origin to recent developments. It highlights
the main historical differences regarding Al and Gen-Al improvements: the former, with the
foundation of Rosenblatt’s neural networks in the 1950s, experienced an acceleratory growth
from the 1990s, due to technological advancements and data proliferation; the latter, which is a
specific branch of the former, distinguished itself for its ability to be used as a media-content
creator by analysing existing data. The most recent breakthrough in generative Al came with
OpenAl’s GPT in 2018, marking a significant advancement in content generation and language
models.

Here comes one of the most debatable topics. Being Gen-Al able to create media content,
among legal scholars many discussions emerge regarding whom such content is attributable
and, consequently, who could be held accountable. To reply to such debate, Chapter One
Section I starts with a general philosophical discussion regarding the notion of legal personhood
that has been developed throughout history and has extended to artificial entities such as
corporations, organisations, and foundations. Could this also be the case for Al systems? The

answer to such puzzle will be presented in Chapter One Section 11, which analyses the debate



from a moral, accountability and commercial perspective and briefly presents some discussed
legal alternatives, such as agenthood and e-personhood, to such Al legal personhood enquiry.

Considering such philosophical debate on potential Al legal personhood, Chapter One
concludes in Section III, which tries to extend such general Al legal personhood debate to Gen-
Al in particular. Indeed, Chapter One Section 11, after introducing the notion of Gen-Al and its
impact on the media and journalism field as a new potential content producer, outlines the main
discussion of Gen-Al’s usage: on one side, as an aided tool and, on the other side, as an
autonomous creator, two notions which will be the common premise of this Dissertation’s

Chapter Two in the form of Al-assisted outputs and Al-autonomously generated outputs.

Chapter Two constitutes the central part of this Dissertation, underlining the normative and
jurisprudential framework related to Gen-AI’s impact on media and copyright in EU and U.S.
legal contexts in a comparative way. In this regard, the Chapter is divided into 4 Sections.
Section I presents a general overview of the copyright international framework through the
lenses of the Berne Convention and outlines the 4-steps commonalities in the assessment of a
work’s copyrightability: the domain areas, the level of human intellective effort, the
originality/creativity requirement and the expression form criteria, anticipating how especially
the originality requirement assessment is crucial in determining whether the human
involvement in case of Al-outputs is enough (Al-assisted outcomes) or insufficient (Al-
autonomous generated content) for a digital AI work to be copyrightable.

Furthermore, this originality requirement is very complicated to assess, considering these
technological differences and the main distinction in the notion of creativity between civil and
common law countries. However, in the last 30 years, the two seem to have converged more.
Thus, Section II and Section III of Chapter Two, after presenting respectively the traditional
copyright framework, the new technologies legal context, and the intersection between the two,
both in the EU and the U.S., focus on the debate on whether it is possible to extend current
copyright protection, which is very human-centric at its core, to such Al (assisted or
autonomously generated) outputs to determine whether they could be copyrightable, and what
implications in terms of authorship and ownership could emerge.

We will see that, for most legal scholars, the discussion in the EU and the U.S. opts for potential
copyright protection limited to solely Al-assisted outputs, given the human involvement in their
creative process.

Chapter Two concludes in Section IV, which, after presenting the two Irish and English

exceptions of potential copyright protection for autonomous computer-generated works, tries
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to very briefly and generally investigate some alternative legal options such as neighbouring
rights or a sui generis ad-hoc framework that, among European and American doctrine, are
starting to scale up as possible protection to the non-copyrightable and authorless Al-

autonomous generated contents.

After presenting the philosophical debate surrounding Al legal personhood in Chapter One and
the legal implications of that in the relationship between Al-outputs and copyright implications
in today’s creative media industries in Chapter Two, Chapter Three will continue to draw the
line of such copyright relationship in both Section I and Section II but through a change of
perspective. Indeed, while Chapter Two presents the debate, focusing on the output outlook,
Chapter Three will focus on the input framework.

Section I analyses the potential third-party copyright infringement by Gen-Al systems in the
training phase in the EU and U.S. legal contexts, a debate which attracts more attention from
legislators than the output perspective.

Section II will then briefly present a medium-way kind of debate: the potential finding of a
substantial similarity with original human creations in the Al outputs in terms of reproduction
and adaptation rights (derivative rights). This debate, however, comes to the attention mainly
in some U.S. lawsuits given the lack of harmonised EU regulations in this area, and it could be

very easy to dismiss.

In conclusion, Chapter Three will terminate this Dissertation by presenting another crucial
debate surrounding Gen-Al creations in Section III. Indeed, if, on the one hand, these tools are
every day more commonly in usage in creative industries such as journalism, on the other hand,
Gen-Al can bring several problematic issues regarding media freedom, favouriting the spread
of deepfakes, misinformation and disinformation. Thus, Section III will conclude by focusing
on the necessity of an open-collaborative framework between academia, media industries,
government, and media organizations as the only suitable solution to such challenges posed by
Gen-Al In this regard, it will provide two well-known research projects for the development
of a trustworthy Gen-Al Al4Media in the EU and FairMedia in Austria, the latter of which I
had the opportunity to engage in some exchanges during my research academic endeavours at

the Department of Innovation and Digitalisation in Law at Vienna University.



CHAPTER ONE

THE AI LEGAL PERSONALITY CONUNDRUM

1. Artificial Intelligence history in brief

In our modern society, Artificial Intelligence represents without any doubt one of the most
debated and ambiguous topics among scholars and scientists. The nature of Artificial
Intelligence systems, simply known as Al, is the source of interesting themes of discussion in
both legal-political contexts, trying in these years to draw an effective regulatory framework
able to encompass different legal systems’ traditions and values, and on a socio-economic level,

meriting careful examination from a variety of philosophical angles®.

Over the past 70 years, the history of Al technology and information systems has been in
constant mutation with a clear acceleratory evolution?. This Al linear development is due to the
combination of different factors such as technological advancements, increased data
availability, breakthroughs in machine learning and research, investments and knowledge
sharing, and, finally, several concrete implementations of information systems by both public

and private stakeholders.

Nevertheless, on one side Al technology may be represented as the symbol of human
intellective creation bringing lots of opportunities together; on the other side, the disruptive
impact of Al in our society has to be assessed and faced to give, first, an effective normative
framework to such a reality and, second, to balance the chances and risks of Al advancements

for our community?®.

1 SIMON, J., RIEDER, G. & BRANFORD, J. (2024). The Philosophy and Ethics of Al: Conceptual, Empirical, and
Technological Investigations into Values, DISO, 3(10), pp.1-2.

2 ZHANG, Y. (2023). A Historical Interaction between Artificial Intelligence and Philosophy. Teorie védy, 1(1),
p.216.

3 SIMON, J., RIEDER, G. & BRANFORD, J. (2024). The Philosophy and Ethics of Al: Conceptual, Empirical, and
Technological Investigations into Values, DISO, 3(10), pp.1-2.



Having said that, it is fundamental to begin with both a technical and philosophical description
concerning the definition, the nature, and the extension of Artificial Intelligence systems, before
analysing in Chapter Two of the current regulatory framework implemented in the Western
world.

Starting from these premises, it is fundamental to better understand the actual implication of Al
tools in our daily life and, especially, the role they may play, for the purposes of this thesis, in

the media and copyright law industries.

1.1. 4 Technical Definition of Artificial Intelligence and generative Al: from their origins to

recent development

In computer science, Artificial Intelligence (Al) is a vast field that focuses on building robots
or systems capable of doing activities that simulate intelligence comparable to that of a human.
These tasks cover a broad range of abilities, such as decision-making, problem-solving, pattern
recognition, comprehension of natural language, and experience-based learning. Artificial
Intelligence systems strive to mimic human cognitive processes and equal or exceed human

abilities in particular fields.

Be as it may, before defining a more specialized tool like generative Al, a brief overview of
AT’s historical advances is required. Throughout its brief history, Al has drawn the interest of
several scientists, academicians and legal experts worldwide. Everything began in the 20th
century with the revolutionary question “Can machines think?” posed by Alan Turing, who is
largely regarded as the father of Artificial Intelligence®, in his 1950 paper Computing Machinery
and Intelligence. However, the earliest formal date for the existence of Al is 1956, when
researchers and scientists from a variety of disciplines, including computer science, philosophy
and mathematics, convened a workshop known as The Dartmouth Summer Research Project

on Artificial Intelligence®.

4 ZHANG, Y. (2023). A Historical Interaction between Artificial Intelligence and Philosophy. Teorie védy, 1(1),
p.216.

> TOLOKA TEAM (2023). History of generative Al [online]. Available at: https://toloka.ai/blog/history-of-
generative-ai/#:~:text=Generative%20A1%20timeline%201%201956%20-%20Introduction%200f.

[Accessed 25 May 2024].



https://toloka.ai/blog/history-of-generative-ai/#:~:text=Generative AI timeline 1 1956 - Introduction of
https://toloka.ai/blog/history-of-generative-ai/#:~:text=Generative AI timeline 1 1956 - Introduction of

In the latter half of the 1950s, Frank Rosenblat, an exponent of Al connectionism theories®,
developed the perceptron, which can be defined as the first operational manifestation of a neural
network. A perceptron is a fundamental type of machine learning model, created to help
computers learn from a variety of sources’.

It was during the 1990s and 2000s that the rise of Al systems took place. This was due to three
main factors: the growth of computer systems capacity and relative investments in the field, the
development of the Internet and the explosion, quantitatively, of the amount of data being

collected and elaborated®.

At this point, a definition, albeit a technical one, of generative Artificial Intelligence and related
historical developments is required. Indeed, this will serve as the foundation for the remainder
of this thesis, which will address the influence of said Al in the fields of media and copyright

law.

The particular branch of Al called “Generative AI” deals with producing new media —including
writing, music, photographs, and other types of material- frequently using pre-existing data or
patterns identified through data analysis. Generative Al models aim to produce original,
imaginative content that is frequently indistinguishable from human-created content. These
models learn to produce output by studying vast datasets and identifying statistical patterns,

allowing them to create new material with comparable qualities®.

The first primitive generative Al tool was ELIZA, a text chatbot created in the 1960s by Joseph
Weizenbaum. ELIZA’s communication ability created the impression that a machine could
comprehend human speech. However, at the time, the machine could simply interpret words as

character data, without giving them a proper meaning. Despite being far more basic than

® Connectionism is an approach to Artificial Intelligence (Al) that developed out of attempts to understand how
the human brain works at the neural level and how people learn and remember. Essentially it simulates the
interconnected structure of biological neural networks, a groundbreaking concept for artificial intelligence studies.
COPELAND, B.J. (n.d.). connectionism | artificial intelligence. In: Britannica. [online] Available at:
https://www.britannica.com/technology/connectionism-artificial-intelligence.

7 ZHANG, Y. (2023). A Historical Interaction between Artificial Intelligence and Philosophy. Teorie védy, 1(1),
pp-218-219.

8 ToLoKA TEAM (2023). History of generative Al [online]. Available at: https:/toloka.ai/blog/history-of-
generative-ai/#:~:text=Generative%20A1%20timeline%201%201956%20-%20Introduction%200f.

[Accessed 25 May 2024].

® CALTECH SCIENCE EXCHANGE. (n.d.). What Is Generative AI? [online] Available at:

https://scienceexchange.caltech.edu/topics/artificial-intelligence-research/generative-ai.
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chatbots of future generations, ELIZA smoothed the path for later developments in the field of

natural language processing™®.

Basic generative chatbot technologies based on the ELIZA paradigm fundamentally defined the
latter decades of the 20th century. New generative models began to emerge at the close of the
1990s and the start of the 2000s. Conversational Agents such as IBM Watson, SIRI, and
ALEXA, able to process voice instructions, understand complex human language, and learn
from previous interactions by utilizing cutting-edge machine learning and natural language

processing, have been developed.

Among the most recent breakthroughs, which without a doubt deserve mention considering
their debatable nature and the hazards they pose, are, however, today’s generative Al tools that
have been developed since 2018 when OpenAl released GPT (generative Pre-trained
Transformer), which paved the way for subsequent LLMs (Large Language Models) in content

generation, chatbots and language translation.

1.2. Al as a legal person? A historical and philosophical debate

After the above brief technical presentation of Al and generative Al systems and their historical
development, it is the case to assess a pillar topic of discussion when dealing with today’s Al
development: can Al be considered a legal person?

The concept of legal personality, its recognition and legitimation have always been significant
theoretical topics in legal and philosophical debates throughout history. Furthermore, legal
personification may entail several practical and social consequences regarding the liability and
accountability of the person to whom it is attributed.

Hence, this is no different from concerning whether Artificial Intelligence systems are
recognized as legal entities.

Having said that, the limits of legal personality are a topic of significant discussion. It is unclear
whether non-human animals, environmental phenomena, software agents, idols, unborn

children, and people and their organizations should all be accorded personality status.

1 ToLokA TEAM (2023). History of generative Al. [online]. Available at: https:/toloka.ai/blog/history-of-
generative-ai/#:~:text=Generative%20A1%20timeline%201%201956%20-%20Introduction%200f.
[Accessed 25 May 2024].
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https://toloka.ai/blog/history-of-generative-ai/#:~:text=Generative AI timeline 1 1956 - Introduction of

To examine this primary subject in more detail, Section I analyses the general philosophical
framework that has influenced how the deeper set of justifications and the positive law
principles governing legal personhood are related.

Section II, instead, outlines the main discussion about legal personality recognition concerning
Al systems, considering a value perspective, an accountability context, and a commercial
outlook. These first two Sections then constitute the premise for the discussion regarding Al,
whether defined as a legal person, and its impact and implications on the media and copyright
law industries, which will be deeply analysed in the last Section of Chapter I and entirely in

Chapter II in relation to a comparative normative perspective.



SECTION I

LEGAL PERSONALITY
—A HISTORICAL, PHILOSOPHICAL AND ONTOLOGICAL TIMELINE—

S1.1. From Roman law to Savignys historical thought

The concept of personhood and legal personhood is a fundamental notion in Western legal
thought, whose origins date to the Roman Age.

The first mention of the person/thing distinction is typically made in relation to the Roman jurist
Gaius’ division of the law into categories pertaining to individuals (personae), things (res), and
actions (actiones)'!. In Roman Law, the personae naturales are considered the primary legal
reality source. However, the individual is not what today's legal thought refers to as a subject
of law —an entity with the potential to possess both active and passive rights and obligations.
Rather, under Roman law, a person is any man: rights and obligations belong to the person.
However, the concept of corporation was not unknown to the Romans, since they knew some
terminology, such as universitas, expressing, albeit in an embryonic way, such a conception.
This terminology will be of fundamental help to modern legal science precisely in defining the

current concept of legal personality?.

Later, throughout the Middle Ages, the role of the Church was crucial, especially when it came
to integrating Christian theory with Roman legal precepts. Personhood took on new dimensions
with the establishment of canonical law, especially in terms of moral and ethical issues that
were not as prominent in Roman law: first, there is the Pauline theological understanding of the
Church as corpus mysticum; second, there was the rise of the various charitable endeavours that
epitomize Christian caritas, beginning with the dissemination of Cristianesimo®. As it may be

enlightened, medieval canonist conception succeeded in incorporating the idea of

1 KURKI, V.A.J. (2019). A Short History of the Right-Holding Person. In: 4 theory of Legal Personhood. Oxford
University Press, p.31.

12 MARRONE, M. (1999). Istituzioni di diritto romano. 2nd ed. Palermo: Palumbo, pp.193-195.

13 CHROUST, A.-H. (1947). The Corporate Idea and the Body Politic in the Middle Ages, The Review of Politics,
9(4), pp. 423-452.



institution/corporation into the concept of personae ficta'®, whereby the entity lives and acts by
an authoritative will that guides it from above but is capable of making its own decisions
independent of those of authority. During the Middle Ages, there were also developments
toward the concept of abstract subjective rights, which are conceptually distinct from legal
remedies and the concept of ius in the objective sense. The exact date when scholars began
utilizing ius in the sense of subjective right is a matter of debate, but some historians believe
that works by medieval scholars like William of Ockham indicate the beginnings of this usage.
Consequently, this notion began important first among Renaissance humanists; then, in the
natural law systems developed by Dutch and German scholars like Hugo Grotius and Gottfried
Leibniz in the early modern era; and lasty, in the German Historical School, which is primarily

recognized for Friedrich Carl von Savigny as its principal proponent®.

Further development in the definition of legal personality followed during the early modern era,
in the late 16th and first half of the 17th century.

The initial attempts toward creating a more technical legal definition of personhood were taken
by Hugo Doneau (1527-1591). Doneau, a humanist from the Renaissance, worked to create the
methodical underpinnings of the law. In his principal publication, Commentarii in iure civili,
he employed the term persona in a novel and technical sense: a persona is any human who
possesses a positive status libertatis, civitatis, and familiae®®.

Doneau’s work inspired one of the greatest natural lawyers of the following century: Hugo
Grotius (1583-1645), who, by adopting a methodical approach to legal doctrines, eradicated
“the disorderly assemblage of formularies, commentaries and glosses characteristic of
medieval legal scholarship™'. Grotius was the first jurist to distinguish between humanity
(rights and duties as inherent to human being) and personality (rights and responsibilities people
have in relation to their social status within a legal or social context), a move that would
eventually allow collectives to be included in the definition of a person as a right-holder. In

fact, according to Grotius, personhood and the possession of rights are connected in a novel

1% In canon law, these corporations were referred to as persona ficta by Pope Innocent IV, who believed that their
fictional nature precluded actions such as excommunication. KURKI, V.A.J. (2019). A Short History of the Right-
Holding Person. In: 4 theory of Legal Personhood. Oxford University Press, p. 34.

15 Ivi, p.35.

16 HATTENHAUER, C. (2011). Der Mensch als Solcher Rechtsfihig - Von der Person zur Rechtsperson-. In: E. Klein
and C. Menke, eds. Der Mensch als Person und Rechtsperson. Berlin: Berliner Wissenschafts-Verlag, pp. 44-46.
17 StIMMONDS, N.E. (2022). Grotius and Pufendorf. In: S. Nadler, ed., Blackwell Companions to Philosophy: A
Companion to Early Modern Philosophy. Malden, MA, USA: Blackwell Ltd, p.210.

18 KURrKI1, V.A.J. (2019). A Short History of the Right-Holding Person. In: 4 theory of Legal Personhood. Oxford
University Press, p.36.
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way: “We must treat first of the legal condition of persons, and second of the legal condition of
things, to understand rights of persons to things, since the law exists between persons, to whom

the right belongs, and between things, over which the right extends™*°.

In the second half of the 17th century, the Enlightenment ethos and philosophical rationalism
gave rise to a specific kind of natural law studies in Germany. Although Hugo Grotius remained
entrenched in the scholastic and humanistic traditions, the natural law studies that followed him
sought to move away from Roman law and Christian scholasticism in favour of what was called
“ahistorical” legal scholarship.

During this era, the rationalist Gottfried Leibniz (1646-1716), whose methodological approach
dominated German jurisprudence for most of the 18th century, used the Roman trifurcation to
construct a private law system. His concept identified the individual as the subject, the object,
and the cause of a right by incorporating the fundamental components of person, thing, and
action. Consequently, the notion of the right itself would be identified as the fourth fundamental
element. According to Leibniz’s legal and philosophical view when dealing with the notion of
personhood, subjects (persons) —who might be artificial (artificialia) or natural (naturalia)—
have the ability to hold rights (iura). Hence, a subject with a right is said to have the authority
to carry out his wishes and can obligate another person to forebear those rights (obligations).
Therefore, Leibniz was the first to link (legal) personhood to the capacity to retain and fulfill
rights?%: according to the philosopher’s emphasis on individuality and the connectivity of
monads —indivisible, immaterial, and interrelated components that compose reality—, legal
personhood would be seen as originating from each person’s intrinsic uniqueness and self-

contained character?!.

Two further schools of thought that emerged in 18th and 19th century Germany should be
framed to conclude the first historical-philosophical timeline regarding the notion of personality
and legal personality and the first theories in extending it to artificial entities: Kant’s and

Hegel’s idealism??.

19 GROTIUS, H. (1926). The Jurisprudence of Holland, trans., and ed. R. W. Lee. Oxford: Clarendon Press, p. 15.
20 KURKI, V.A.J. (2019). A Short History of the Right-Holding Person. In: 4 theory of Legal Personhood. Oxford
University Press, pp.37-38.

ZIVAN TUINEN, S. (2020). PHILOSOPHY IN THE LIGHT OF Al, 4ngelaki, 25(4), pp.99-100.

22 Considering the ethical-prescriptive idealism of Kant and Hegel makes it possible to understand personhood and
legal personality as concepts that not only define rights and duties, but are also intrinsically linked to the
individual’s dignity, freedom and social recognition. Their milestone philosophies provide a robust theoretical
framework for analysing how laws and institutions should respect and promote these fundamental values, making
possible a deeper and more comprehensive understanding of legal personhood in the context of current society.
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While Leibniz’s views were built in a rationalistic and systematic framework of rights and
obligations, Kant’s (1724-1804) ideas on legal personhood are based on his moral philosophy,
which emphasizes autonomy and rationality: only individuals, who are rational creatures, may
have legal rights and obligations, designating them as the exclusive possessors of legal rights
and executors of legal obligations. According to Kant, a juridical relationship can only exist
between rational, independent individuals who are competent to have rights and obligations and
who, as autonomous agents within the legal system, may be held responsible for fulfilling
duties, additionally considering the capacity to act by autonomously developed moral principles
which are ingrained in the idea of personhood?®,

Apart from Kant’s legal philosophy, it is important to consider G.W.F. Hegel’s (1770-1831)
philosophy of right, which drew heavily from Kant’s writings.

Starting from the Kantian distinction between person and thing, Hegel’s highly complex
concept of personhood is based on two main notions: individual freedom and self-
consciousness. Hegel contends that individuality may be seen as the abstract basis for the right
to things and that individuals have the abstract right or the potential for that right. Therefore,
the capacity to assert ownership over objects is referred to as the right of personality?.
Starting from these premises, another Hegelian assumption is of great importance. Considering
Hegel’s dialectical approach, legal personality is a dynamic and developing process that takes
place within the framework of community, institutions, and ethical life, changing as civilization
develops. Furthermore, in this societal context, the mutual recognition of legal personhood

among individuals is essential to the legitimation of legal personality itself?.

The rationalistic and idealistic natural law theories of German law jurisprudence of the 18th
and early 19th century have been rejected by Friedrich von Savigny’s (1779-1861) legal
philosophy. Indeed, the philosopher, the main proponent of the Historical School, adopted a
way more practical and empirical approach to, first, the reality underlying and, second, the
notion of legal personhood. His philosophical paradigm was based on a strictly historical

understanding of reality, where the law was seen as the manifestation of people’s spirit.

KURk1, V.A.J. (2019). A Short History of the Right-Holding Person. In: A theory of Legal Personhood. Oxford
University Press, pp.39-42.

2 Ivi, pp. 39-41; SEDGWICK, S. (2000). Introduction: Idealism from Kant to Hegel. In: S. Sedgwick (ed.) The
Reception of Kants Critical Philosophy: Fichte, Schelling, and Hegel. Cambridge: Cambridge University Press,
pp. 1-18.

24 KURKI, V.A.J. (2019). A Short History of the Right-Holding Person. In: 4 theory of Legal Personhood. Oxford
University Press, p.42.

% Ibidem.
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According to the legal scholar®, legal personhood is a concept of law that is deeply entrenched
in the social, historical, and cultural framework of a community: it is not an impersonal idea
but one that has developed through time because of societal norms and legal procedures.
Following Savigny’s thesis, only humans, with their free choice and cognition, are truly actual
persons in the natural sense. As regards artificial entities instead, such as companies and
associations, the philosopher suggested the so-called Fiction Theory, according to which these
are specific creations established by legal systems to carry out specific purposes: legal persons
are seen as fictitious because they are endowed with personhood by the law via a procedure
known as legal recognition and attribution, which enables these entities to engage in legal
interactions just like natural persons would. However, considering legal persons are artificial
entities, their rights and responsibilities are restricted to those that the law expressly bestows
upon them, delineating a clear difference from natural persons, whose rights and duties are
inherent?’.

His Theory of Fiction generated a deep discussion that eventually attracted the attention of
continental scholars. It led to the development of the first positive law principles about legal
personhood for artificial entities such as corporations, associations, and organisations and was
also an important milestone for the discussion of its extension to new kinds of entities such as

artificial intelligent systems?®.

Having said that, in contemporary legal systems, particularly those influenced by European
philosophical traditions, these philosophers surely contribute, in specific and different ways, to
the basic principles underlying positive law regulations that justify the rights and
responsibilities of legal persons, both natural and artificial ones?®.

First, although Leibniz’s philosophical ideas did not directly influence civil regulations
concerning legal personhood, his concept of “monad” —a simple entity representing the entire
cosmos— could be seen as an anticipatory metaphor for the legal personality idea.

Second, Kant’s legal philosophy focusing on the autonomy and dignity of the individual and

2 Ivi, pp. 43-47.

27 Ivi, pp. 43-44.

38 Ivi, p.45.

29 The deductions that will follow are the result of personal interpretation based on the several philosophical
sources used for this Dissertation. The aim is to briefly summarize the philosophical key points presented above,

trying to interpret and contextualize them in relation to the current societal and legal Western tradition.
30 Ibidem.
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the relative concept of the person as an end, and not as a means to another goal, reinforced over
time the idea of inherent personal rights that find protection in law®!.

Third, Hegelian conceptions of legal personality highlight the individual’s place within a
broader ethical-legal framework, influencing how contemporary notions of legal personality
are structured, particularly in how this strikes a balance between the rights and responsibilities
of individuals and collective entities within the state®,

Fourth, Savigny’s philosophical idea fostered a view of civil law as closely tied to a given
people’s history and social practices, impacting the majority of the current notions of legal
personality by pushing legal systems to respect and assimilate practices and customs®,
However, as previously anticipated, Savigny’s Fiction Theory is undoubtedly the most
influential on current positive law principles regarding legal personhood extensions to

corporations, and it also may be inspirational for its attributions to Al legal systems®.

All in all, the above naturalist and rationalist legal thoughts, comprehensively defined with the
term Realism —may some be more empirical and others more idealistic— positively influenced
the elaboration of legal personality and its extension to artificial entities.

However, the influence of these philosophical stances on the current ontological defining
environment of legal personhood may also be criticised for lacking modernity, relevance, and
specificity to the various legal systems under consideration. Due to this latter negative side of
the query considering legal personhood attributions to artificial entities, a last and more recent

philosophical line of thought should be considered.

S1.1.2. A more contemporary approach: twentieth century Legal Positivism

To better comprehend today’s legal personality’s ontological framework and its plausible

extension to new entities such as Artificial Intelligence systems, a further and more

31 Ibidem. Several scholars, such as Allen W. Wood and Christine Korsgaard, focused their attention on Kantian
philosophy over time, analysing his moral philosophy and the relative influence on inherent personal rights
conception. Here are some examples: WOOD, A.W. (2007). Kantian Ethics. Cambridge University Press; WOOD,
A.W. (1999). Kants Ethical Thought. Cambridge University Press. KORSGAARD, C.M. (1996). Creating the
Kingdom of Ends. Cambridge University Press.

32 See note 29. CORNELL, D., ROSENFELD, M. AND CARLSON, D.G. (2014). Hegel and Legal Theory. New York:
Routledge. This collection of essays examines various aspects of Hegel’s legal theory, including the implications
for modern legal thought and the balance between individual and collective rights.

33 See note 29. VON SAVIGNY, F.C. (1840). System des heutigen rémischen Rechts. 1st ed. Berlin: Veit; VON
SAVIGNY, F.C. (1814). Vom Beruf unserer Zeit fiir Gesetzgebung und Rechtswissenschaft. Heidelberg: Mohr und
Zimmer.

3 See note 29.
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contemporary philosophical legal thought should be taken into consideration: the Legal
Positivism of the 20th century, with Hans Kelsen (1881-1973) and H.L.A. Hart (1907-1992) as
its main proponents, whose definitions of legal personality have greatly influenced modern
understandings.

As to Kelsen, the ability of an entity (whether it is a human, business, or any other legally
recognized body) to possess rights and obligations is known as legal personhood. This ability
is given and defined by the rules of the legal system rather than being innate to the creature.
Since any entity acknowledged by the law as having rights and obligations is a legal person,
legal personhood may be extended to businesses, states, and other non-human entities besides
humans®,

As to Hart, the scholar, dividing between primary (governing conduct) and secondary rules
(providing the structure within which primary rules operate), defines legal personhood as the
status that a legal system confers on those who are acknowledged as having the capacity for
rights and obligations. This capacity includes the ability to act lawfully in various contexts,
including entering into contracts, possessing property, suing and being sued, and being subject

to the directives of the law®®.

With respect to the prior realist philosophical movements (naturalist and ratio-idealistic ones),
Kelsen and Hart essentially see legal personhood as a status conferred by legal norms, pointing
out its artificial nature and its function within the legal system rather than any natural, moral,
or inherent qualities of the entities involved. Their contemporary interpretations highlight how
flexible law is to social and economic demands, enabling the idea of legal personhood to shift
in reaction to advancements in science and society.

They show that legal personality is fundamentally a construction of law, detached from any
biological or moral assumptions®’. This allows us to conclude that legal systems might enjoy
the ability to adapt to new realities, as may be brought about by developing technologies like

Artificial Intelligence.

35 NOVELLI, C., BONGIOVANNI, G. AND SARTOR, G. (2021). A conceptual framework for legal personality and its
application to Al. Jurisprudence, 13(2), p. 206; see also KELSEN, H. (1945). General Theory of Law and State.
Cambridge, MA: Harvard University Press.

3 NOVELLI, C., BONGIOVANNI, G. AND SARTOR, G. (2021). A conceptual framework for legal personality and its
application to Al. Jurisprudence, 13(2), pp. 206-207; see also HART, H.L.A. (1953). Definition and Theory in
Jurisprudence, Essays in Jurisprudence and Philosophy (Oxford, 1983; online edn, Oxford Academic, 22 Mar.
2012), p. 37.

3" HART, H.L.A (1972). The Concept of Law. New York: Oxford University Press; KELSEN, H. (1945). General
Theory of Law and State. Cambridge, MA: Harvard University Press.
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In conclusion, legal personality is not a monolithic concept; rather, it requires context to
determine whether an entity qualifies for personhood and, if so, what form of personhood.
However, the assumption that attributing such personality also requires plausible underlying
grounds is not refuted by the need for contextualisation. These motivations could be moral,
idealistic, and ethical but also largely economic, having to do with the effective use of resources
and operations, as is the case with collective organisations and corporations, and much more so

with impersonal legal platforms®e.

S1.2. 4 brief overview of the current ontological framework for legal personality

In the above paragraphs, some religious, naturalistic and rationalistic interpretations of the
essential preconditions for legal personality and, on the other side, a more contemporary
positivist approach have been presented, concluding for a double influence on the current

ontological framework for legal personhood conception and its extension to artificial entities.

Due to all these reasons, the logical consequence is a brief presentation of the relative actual
ontological framework in the current subsection, considering similar legal personality
definitions developed in the European context and in the Anglo-American legal framework.
However, another fundamental premise should be outlined better to comprehend these
normative definitions and their similar framework: the current and most accepted conceptual
definition of legal personality.

Legal personality is the ability of a person and/or an entity to have rights and duties, and it may
be acquired differently according to the subject in question. Generally, it is attributed to an
individual at the moment of birth, although some differences concerning citizenship that will
not be examined here may be considered too. Artificial entities usually obtain legal personhood
through a formal registration and recognition process. In other words, an individual and/or
entity, at the moment of legal personality acquisition, becomes a passive subject of rights, able
to have those rights and duties.

As a result, the process for obtaining legal personality for personae naturalia and personae

artificialia is very similar in both the civil and anglophone legal frameworks.

3 NOVELLI, C., BONGIOVANNI, G. AND SARTOR, G. (2021). A conceptual framework for legal personality and its
application to Al. Jurisprudence, 13(2), p. 208.
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Indeed, as codified in the Italian®®, Spanish®®, French** and German*? Civil Codes, although
with different nuances, an individual acquires legal personality at the moment of birth. The

same assumption is also valid in the Anglo-American normative framework.

Alternatively, obtaining legal personality is much more complicated for artificial entities like
corporations, organisations, foundations, and other public-private organisms. Moreover,
acquiring legal personhood is essential to an entity’s ability to engage in legal and commercial
activity.

By way of example, in the Italian civil regulations*®, a juridical person should comply with
some main elements to get legal personhood: first, a material substrate constituted by the
presence of a plurality of persons, an asset and a purpose; second, a formal recognition process
by the Italian authorities. The latter may be different depending on the kind of artificial entities:
for organizations, foundations and other private entities, through acknowledgment determined

by enrolment in the register of juridical persons established at the prefectures, as provided by

3 “La capacita giuridica si acquista dal momento della nascita”, Italian Civil Code (1942). Art. 1. Available at:
Gazzetta Ufficiale [Online], at the link: https://www.gazzettaufficiale.it/dettaglio/codici/codiceCivile/1 2 1
[Accessed 26 Apr. 2024].

40“E] nacimiento determina la personalidad”, Spanish Civil Code (1889). Art. 29. Available at: Boletin Oficial del
Estado [Online], at the link: https://www.boe.es/buscar/act.php?id=BOE-A-1889-4763&p=20110722&tn=1#art29
[Accessed 26 Apr. 2024].

41 The French Civil Code does not contain any specific provisions addressing the acquisition of legal personality
at birth. Nonetheless, additional legal provisions, such as Articles 55 on the declaration of birth, 318 on the viability
of the child, and 725 on the inheritance rights of the unborn child, implicitly suggest this legal theory. Thus, these
rules imply that a live birth and a birth certificate are two essential prerequisites for a natural person’s legal
personhood. French Civil Code (1804). Livre Ier: Des Personnes (Articles 7 a 515-13).

Available at: Légifrance [Online], at the link:
https://www.legifrance.gouv.fr/codes/section_lc/LGITEXT000006070721/LEGISCTA000006089697/#LEGISC
TA000006089697 [Accessed 27 May. 2024].

42“Die Rechtsfihigkeit des Menschen beginnt mit der Vollendung der Geburt”, German Civil Code (2002). Section
1. Available at: Gesetze im Internet [Online], at the link: https://www.gesetze-im-
internet.de/englisch_bgb/englisch_bgb.html#p0032. [Accessed 27 May. 2024].

3 These are some general substantial prerequisites for attributing legal personality to artificial entities in the Italian
Civil System. It has to be enlightened that these might slightly change depending on whether the artificial entity
is a corporation, an organisation or a foundation. Here, the most remarkable normative references: Italian Civil
Code, Arts. 11-42 and Art. 2331- 2463. Available at: Gazzetta Ufficiale [Online], at the link:
https://www.gazzettaufficiale.it/dettaglio/codici/codiceCivile/1_2 1 [Accessed 26 Apr. 2024]; Italian Presidential
Decree n. 361/2000, art. 1-7. Available at: Gazzetta Ufficiale [Online], at the link:
https://www.gazzettaufficiale.it/eli/id/2000/12/07/000G0410/sg. [Accessed 1 Jul. 2024]; Italian Legislative
Decree 231/2001. Available at: Gazzetta Ufficiale [Online], at the link:
https://www.gazzettaufficiale.it/atto/vediMenuHTMI ?atto.dataPubblicazioneGazzetta=2001-06-
19&atto.codiceRedazionale=001G0293 &tipoSerie=serie_generale&tipoVigenza=originario. [Accessed 1 July
2024]; Law n. 106/2066. Available at:  Gazzetta  Ufficiale [Online], at the link:
https://www.gazzettaufficiale.it/eli/id/2016/06/18/16G00118/sg. [Accessed 1 Jul. 2024].
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https://www.boe.es/buscar/act.php?id=BOE-A-1889-4763&p=20110722&tn=1#art29
https://www.legifrance.gouv.fr/codes/section_lc/LGITEXT000006070721/LEGISCTA000006089697/#LEGISCTA000006089697
https://www.legifrance.gouv.fr/codes/section_lc/LGITEXT000006070721/LEGISCTA000006089697/#LEGISCTA000006089697
https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p0032
https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p0032
https://www.gazzettaufficiale.it/dettaglio/codici/codiceCivile/1_2_1
https://www.gazzettaufficiale.it/eli/id/2000/12/07/000G0410/sg
https://www.gazzettaufficiale.it/atto/vediMenuHTML?atto.dataPubblicazioneGazzetta=2001-06-19&atto.codiceRedazionale=001G0293&tipoSerie=serie_generale&tipoVigenza=originario
https://www.gazzettaufficiale.it/atto/vediMenuHTML?atto.dataPubblicazioneGazzetta=2001-06-19&atto.codiceRedazionale=001G0293&tipoSerie=serie_generale&tipoVigenza=originario
https://www.gazzettaufficiale.it/eli/id/2016/06/18/16G00118/sg

Art. 1 D.P.R 361/2000%; for corporations, through registration in the so-called Registro delle
Imprese as established by Art. 2188 of the Italian Civil Code®.

Also, in other European countries such as Spain, France and Germany, there are specific
processes for a juridical person to obtain legal personality. In brief, legal personality is granted
to companies in Spain upon their registration with the Registro Mercantil*®; while foundations
and associations must enrol in the so-called and Registro de las Asociasiones* and Registro de
las fondaciones® , after providing a manifestation of the intent to the prefecture.

Companies in France and Germany also obtain legal identity upon registration respectively in
the Registre du Commerce et des Sociétés*®and in the Handelsregister™.

In France, associations and foundations must first declare their intent to the prefecture and then
have it published in the Journal Officiel des Associations, while the latter require official
government approval by decree®’. In Germany, instead, following approval by the local
authorities, which may vary depending on the different federal laws (such as the
Bezirksregierung), registration with the local register confers legal personality recognition on

associations® and foundations®® .

As regards the Anglo-American normative framework, artificial entities such as corporations

are considered to have legal personhood through a formal incorporation process®*. In the United

4 Ttalian Presidential Decree n. 361/2000, Art. 1. Available at Gazzetta Ufficiale [Online], at the link:
https://www.gazzettaufficiale.it/eli/id/2000/12/07/000G0410/sg. [Accessed 1 Jul. 2024]

4% Ttalian Civil Code (1942). Art. 2188. Available at: Gazzetta Ufficiale [Online], at the link:
https://www.gazzettaufficiale.it/dettaglio/codici/codiceCivile/l_2 1 [Accessed 26 Apr. 2024].

46 Spanish Civil Code (1889). Art. 35-39. Available at: Boletin Oficial del Estado [Online], at the link:
https://www.boe.es/buscar/act.php?id=BOE-A-1889-4763&p=20230301&tn=1#art35 [Accessed 27 Apr. 2024];
Spanish Code of Commerce (1885). Art. 16. Available at: Boletin Oficial del Estado [Online], at the link:
https://www.boe.es/buscar/act.php?id=BOE-A-1885-6627&p=20230509&tn=1#art16 [ Accessed 27 Apr. 2024].
47 Ley Orgénica 1 reguladora del Derecho de Asociacion (2002). Art. 24-30. Available at: Boletin Oficial del Estado
[Online], at the link: https://www.boe.es/buscar/doc.php?id=BOE-A-2002-5852 [ Accessed 27 Apr. 2024].

% Ley 50 de Fundaciones (2002). Art.34-37. Available at: Boletin Oficial del Estado [Online], at the link:
https://www.boe.es/buscar/act.php?id=BOE-A-2002-25180 [Accessed 27 Apr. 2024].

4 French Code de Commerce (2013). Art. L210-6. Available at: Légifrance [Online], at the link:
https://www.legifrance.gouv.fr/codes/texte 1c/LEGITEXT000005634379/2013-07-01/ [Accessed 27 Apr. 2024].
% German Act on Limited Liability Companies (2022). Sections. 7-11. Available at: Gesetze im Internet [Online],
at the link: https://www.gesetze-im-internet.de/englisch_gmbhg/. [Accessed 27 Apr. 2024]; German Stock
Corporation Act (1965). Section 37. Available at: Gesetze im Internet [Online], at the link: https://www.gesetze-
im-internet.de/englisch_aktg/englisch_aktg.html#p0180 [Accessed 27 Apr. 2024].

51 French Law n. 87-571 sur le développement du mécénat (1987). Available at: Légifrance [Online], at the link:
https://www.legifrance.gouv.fr/loda/id/LEGITEXT000006069014/2020-11-05/ [Accessed 27 Apr. 2024].

%2 German Civil Code (2002). Sections. 21-22. Available at: Gesetze im Internet [Online], at the link:
https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p0060 [Accessed 27 Apr. 2024].

53 Ivi, Section. 80.

% U.S. SUPREME COURT —Santa Clara County v. Southern Pacific Railroad Co., 118 U.S. 394 (1886). According
to this ruling by the U.S Supreme Court, corporations are entitled to protection under the Fourteenth Amendment
of U.S. Constitution. Available at: https://supreme.justia.com/cases/federal/us/118/394/. [Accessed 21 Aug. 2024].
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https://supreme.justia.com/cases/federal/us/118/394/

Kingdom, once registered, a corporation is treated as a separate legal person from its
shareholders and directors. In the United States, the same process is established. However, in
the U.S., the incorporation process is governed by state rather than federal law. This implies
that, depending on the state in which the organization is incorporated, the procedure may change

slightly®®.

S1.3. Some general conclusions

In conclusion, in Section I, a historical, philosophical, and ontological timeline concerning the
evolvement of legal personhood in Western legal thought has been presented, trying to evidence
how the different kinds of philosophy, some more ratio-idealistic, others more contextualized
in our contemporaneity, have in different ways influenced, through the so-called persona ficta
construction, the current normative framework, where legal personality and its extension to
artificial entities took place.

Now, in Section II of this Chapter, the proper debate regarding the concrete possibility of
attributing legal personality to Artificial Intelligence systems will be analysed. Indeed, the
attribution or non-attribution of legal personhood to Al systems constitutes the premise for the
subsequent debate concerning Al’s impact on media and copyright law industries, which is

presented in Section III of this Chapter.

% For a clearer analysis, see https://www.wolterskluwer.com/en/expert-insights/incorporating-in-the-us-factors-to-
consider. [Accessed 21 Aug. 2024].

19


https://www.wolterskluwer.com/en/expert-insights/incorporating-in-the-us-factors-to-consider
https://www.wolterskluwer.com/en/expert-insights/incorporating-in-the-us-factors-to-consider

SECTION II
LEGAL PERSONALITY FOR ARTIFICIAL INTELLIGENCE SYSTEMS:

A DEBATE IN THREE PERSPECTIVES

S2.1. A fundamental premise

After having presented the historical and philosophical debate concerning legal personality and
its extension to artificial entities such as corporations, organisations and foundations, in the
following Section, the discussion surrounding the attribution and recognition of legal
personhood to current Artificial Intelligence systems is going to be deeper analysed, providing
a theoretical base for the impact of Al systems, whether or not a legal person, on media and

copyright law industries.

Given the acceleration of the evolution of Artificial Intelligence systems, although interesting,
the question of Al legal personhood is still mostly theoretical today®®. For this reason, the
current Section does not have the aim to participate in the debate over whether Al systems
should or should not have legal personality, but rather a simple structure and framework of this

discussion is going to be provided, taking into consideration three main perspectives of analysis:

1. The value and moral context,
2. The accountability context,
3. The commercial context®’.

AT’s legal personhood debate already has significant real-world ramifications.

First off, Artificial Intelligence, as well as digital technology in general, have had a significant
impact on our society: when investigating the topic of Al as a legal person, researchers take a

fresh look at the current legal system considering recent societal changes®®.

56 DREMLIUGA, R., KUZNETCOV, P. AND MAMYCHEV, A. (2019). Criteria for Recognition of Al as a Legal Person.
Journal of Politics and Law, 12(3), p.105.

5 KURKI, V.A.J. (2019). The Legal Personhood of Artificial Intelligences. In: A theory of Legal Personhood.
Oxford University Press, pp. 175-177.

% By way of example, let us think about self-driving cars developed by Tesla; the use of Al in healthcare with
IBM’s Watson used to diagnose diseases; the use of Al algorithms in trading systems; Al-generated work in the
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Numerous questions exist, including how it relates to moral principles, if and how it may be
recognized as responsible for its actions, how it impacts the economy, what the potential
repercussions would be, and more.

Second, such an approach often weighs the benefits and drawbacks of acknowledging the legal
personality of other subjects: for example, it forces us to reconsider the legal personality of
corporations, animals, and other non-traditional subject matters.

This comprehensive first consideration leads to an opening set of questions: how should we
evaluate Al candidates’ capacity to act as legal persons? What factors, and conditions need to

be considered? *°

On a formal theoretical level, following the influence of legal positivism philosophy and
applying a simple utilitarian argument, the legalization of autonomous devices as legal persons
abstractly is unhindered: indeed, according to some writers “when a legal system confers legal
rights and obligations on an entity, it has determined to treat that entity as though it were a
person. It is a kind of pretense in which legal systems can decide to engage, regardless of
whether an entity really is a person”®. This utilitarian theory is at the basis of the so-called
Fiction Theory that has been presented above for juridical persons such as corporation,
organizations and foundations: they have legal personality because a legal system decided to
grant this attribution to them. Here, the bestowal of personality is intended to accomplish policy
objectives, like promoting entrepreneurship, or to enhance the consistency and stability of the
legal system, like ensuring the longevity of specific bodies. These positivistic explanations of
personality recognition most closely correspond with legal and judicial precedents, and they

may accommodate its application to Al systems®?,

However, this way of reasoning is far too reductionist, since it does not consider an essential
intrinsic set of preconditions for legal personality to be recognized.
In order to better understand the negation of this formalistic and simplistic attribution, the

debate concerning the legal personhood of other entities, such as animals and idols, should be

media industries with algorithms such as OpenAI’s DALL-E or GPT-3; chatbots and virtual assistants as Alexa or
Google Assistant etc.
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21



first considered as an example. Indeed, when it comes to such living subjects, the most accepted
possibility of granting them legal personality is through a specific and formal attribution by the
legal system®2. The reason is very simple: these living creatures, although having a physical
presence and being capable of actions, may not be imbued with the notion of personhood, as it
may be intended for human beings. Animals, indeed, do not have the agency, rationality, and
morality as we, as humans, may denote. Hence, they could not be seen as legal persons

63, More specifically, animals and, similarly,

according to an ontological intrinsic perspective
Al systems could have and/or been programmed and trained to have a sort of rationality;
however, they lack human intuitive thinking. Human intuitive reasoning cannot be replicated
by computers, as the American philosopher Dreyfus noted in Mind Over Machine: The Power
of Human Intuition and Expertise in the Era of the Computer (1986), co-authored with his
computer scientist brother®. Their work pointed out how intuitive thinkers notice changes in
their environment and adjust their actions accordingly, often without realising it®. Instead,
computers cannot develop intuitions or the ability to think instinctively since they are not
sensitive to the contexts in which they operate. As a result, they cannot recognise similarities
and differences between situations®. Therefore, in Western legal thought, the extension of legal
personhood to first living non-human creatures and, by the same kind of reasoning, to Al
systems, although debatable, is not really sustained®’.

Concluding, the primary objection against formal AI’s status as a legal person frequently centres

on the same lack of some essential characteristics of human legal personhood, such as

consciousness, feelings, intentionality, desires, interests, and intuitive thinking.

62 CHEN, J. AND BURGESS, P. (2018). The boundaries of legal personhood: how spontaneous intelligence can
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22



S2.1.1. The Al legal personhood debate within a value-moral perspective®®

There is much disagreement around the moral standing of Als. While many philosophers have
argued that humans would eventually owe moral duties to robots or other types of Als, some
hold that Als can never acquire a status of moral consideration —Joanna Bryson specifically
argues that robots should be viewed as slaves®.

The ethical discussion around the usefulness of Als is nuanced, but its conclusions are directly
relevant to this situation. Should we presume that certain Als possess intrinsic worth because
of some human characteristics they have automatically assimilated or mimicked, they would be
entitled to claim rights, and we, as humans, would have obligations toward them that extend
beyond simple compliance. Indeed, according to a more orthodox view, Als’ legal personhood
is often interpreted as entailing the assignment of their own rights and responsibilities;
therefore, Als that have any rights and obligations could be ultimate value entities and,
therefore, may be considered legal persons. For now, the potential legal personality in question
should be interpreted in its passive sense: Als of ultimate value as passive legal persons, a status
comparable to that of an infant or a comatose person.

To make the debate clearer, a simple imaginative example is provided.

Let’s say that humanoid domestic robots are believed to be sentient (a human characteristic)
and that society may grow concerned about their mistreatment, deciding to outlaw some very
egregious acts of cruelty toward robots. Since robots are presumed to have ultimate worth, these
prohibitions grant them some rights. Have, in this way, the robots become legal persons?
Doubtlessly, if these humanoid robots could no longer be owned and were granted these
extensive fundamental protections, they would probably be considered legal persons, at least

passively’®.

Above, a potential positive consideration of the possibility for Als to be considered as ultimate
value entities with passive legal personality by the legal system if they possess, independently

on whether on an automatic learning basis or a simple mimic, some human characteristics has

8 KURKI, V.A.J. (2019). The Legal Personhood of Artificial Intelligences. In: A theory of Legal Personhood.
Oxford University Press, pp. 175-177.

GUNKEL, D.J. (2020). Perspectives on Ethics of Al: Philosophy. In: Dubber, M.D., Pasquale, F., & Das, S, eds.,
The Oxford Handbook of Ethics of AI (online edn, Oxford Academic). pp.539-553.

9 BRYSON, J.J. (2010). Robots should be slave. In: Y. Wilks, ed., Close Engagements with Artificial Companions.
pp. 63-74.

0 KURKI, V.A.J. (2019). A Short History of the Right-Holding Person. In: 4 theory of Legal Personhood. Oxford
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been bestowed. However, when dealing with the representation of Al as a legal person in a
moral ultimate value perspective, four sets of problems could emerge, disproving this potential
attribution.

The first set of problems is substantial. Although it may be assumed that the legal system refers
to Al as ultimate value entities and consequently as legal persons for the above reason, a first
confutation is possible to enlighten: what are the substantive necessary and sufficient properties
for their moral status configuration? The right to property? The will of the reason?

The interpretation of moral philosophy has been a theme of discussion and conflict over this
issue, with various attributes competing for consideration at various points in time. Indeed,
throughout human history numerous features that first appeared to be sufficient and required
for moral status considerations have later proven to be either biased or spurious, or both, along
this process. For example, in Ancient Greece, a feature as the right to property according to
which just male heads of households could be considered legitimate moral legal subjects, is
now completely outdated and would be a gender prejudicial criterion of discrimination.
Rationality, for instance, presents similar challenges. In the past, non-human animals were
instantly and unequivocally excluded from moral consideration when Immanuel Kant defined
morality as the rational decision of the will: when Kant does discuss animality, it is only to
define the boundaries of humankind properly’; otherwise, he does not address animals in the
practical application of reason. However, at the end of the 20th century, a change of direction
started to emerge in relation to animal philosophy, challenging the Kantian Attribute of reason
as solely related to human beings. For example, according to Peter Singer, sentience and the
capacity for suffering — which every living creature, human or animal, may be able to feel — are
morally significant qualities, rather than the Kantian notion of reason, that could shift the
direction of the relevant moral properties for legal personhood attribution of animals’2. Hence,
considering that Al systems could also be trained to simulate and feel pain, why could Singer’s
reasoning not apply to them? Actually, this absurd rhetorical question that tries to confute the
moral impossibility theory of recognising Als with legal personhood ends up proving the main
theory itself due, first, to the lack of intrinsic human moral characteristics of these entities and,

second, to the substantive problems in defining these characteristics themselves’®.

"L GUNKEL, D.J. (2020). Perspectives on Ethics of Al: Philosophy. In: Dubber, M.D., Pasquale, F., & Das, S. (eds),
The Oxford Handbook of Ethics of AI (online edn, Oxford Academic). p.542; see also KANT, 1. (1985). Critique of
Practical Reason, translated by L.W. Beck. New York: Macmillan.

2 SINGER, P. (1975). Animal Liberation. 1st ed. New York: Random House.
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The second set of problems is of a terminological nature’.

Let us assume for a moment the ability to define the moral preconditions for legal personhood
of Al systems; whichever property (or combination of properties) ends up being operationalised
as a potential prerequisite for moral standing, they are beset by terminological difficulties given
that concepts such as reason, consciousness, and feeling vary widely among individuals and
defy clear-cut definitions. For instance, one of the characteristics that is frequently mentioned
as being necessary for moral subjectivity is consciousness.

However, it is consistently challenging to define or describe consciousness. There is little or no
consensus regarding delineating and characterising the notion of consciousness among
philosophers, psychologists, cognitive scientists, neurobiologists, Al researchers, and robotics
engineers. Other features are not much better. Suffering and the perception of pain are equally
unclear: the inability to create a computer that experiences pain is not due to a technological
constraint with the device’s mechanism or programming; rather, it is an outcome of our
continuing inability to define pain in the first place. The problem is not that a feasible idea of
pain cannot be instantiated in a computer or robot’s mechanism at this time or shortly, but rather
that the concept of pain that is instantiated is arbitrary, evasive, and undefined itself”.

The third order of problem is epistemological®.

Let us now assume the existence of defined morally significant property or properties: how can
someone be positive that a specific being truly possesses that property and is not just mimicking
it? Solving this conundrum is difficult work, particularly as the majority of the qualities deemed
ethically significant are typically internal, mental, or subjective states that are not readily
available or readily observable.

John Searle’s “Chinese Room” thought experiment addressed and demonstrated the
epistemological challenge of telling the difference between the “real thing” and its mere
simulation’’. Consider the following scenario: a natural English speaker with no knowledge of
Chinese is imprisoned in a room full of boxes containing Chinese symbols (a database) and a
book containing manipulation instructions (the program). Moreover, those outside the room
transmit additional Chinese symbols that are queries in Chinese, which the person inside the

room is unaware of (the input). The man in the room can distribute Chinese symbols, which

" Ivi, pp. 543-544.

7> Ibidem.

76 Ivi, pp-544-545.

T SEARLE, J. (1999). The Chinese Room. In: R.A. Wilson and F. Keil, eds., The MIT Encyclopedia of the Cognitive
Sciences. Cambridge, MA: MIT Press, p.115.
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represent the right answers to the questions, by following the instructions in the software (the
output). The individual in the room does not comprehend a word of Chinese, but the program

helps him pass the Turing Test for understanding Chinese’®

. Searle’s creative, albeit
ethnocentric, image makes a very clear point: simulation is not reality. However, the issue raised
by the experiment goes beyond just showing how simulation and reality differ from one another:
the aim is the inability to reliably differentiate between the two in a way that would be deemed

completely adequate’.

Ultimately, ethical issues arise when this attribution method, conceived from an ultimate value
perspective, is potentially used with Artificial Intelligence and other human-designed devices.
Indeed, let us consider the possibility that the three sets of problems presented above are solved,
still, an ethical problem would emerge®.

Suppose (ro)bots could feel pain and other affective states in the future. In that case, the question
of whether it will be ethical to create such systems arises —not because of how they can hurt
people, but rather because of the agony these artificial systems will go through. Stated
differently, is it ethically acceptable to construct a (ro)bot with a somatic design that is able to
experience severe pain? Indeed, to show the underlying ontological features of the artefact, it
might be unethical to build a sentient mechanism and feel pain (even though the device would
define and instantiate that word).

As a result, scientists and engineers working in Al find themselves in an interesting and often
awkward position. To prove that sentience exists, one would have to be able to create an object
that experiences pain; however, doing so would put one at risk of acting immorally and violating

a new entity’s rights®.

Consequently, although the legal system could formally decide to consider Al as ultimate value
entities granting them legal personhood, this decision hardly could be justified from a value and
moral perspective due, first, to Al’s lack of human characteristics and feelings in the
existentialist intrinsic way of reasoning and, second, to the set of problems —substantive,

terminological, epistemological and ethical— that this possible attribution could entail anyway.

81bidem.
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However, to reply to these problems, philosophers have elaborated different approaches, which
may be identified with the term “thinking otherwise”®? to formulate the questions regarding the
moral ultimate value perspective concerning Al, shifting the focus of discussion from an
ontological/moral query (can Al be a moral subject?) to the ethical question of whether Al
should be a moral subject. However, for the debate in this Section, this different issue is now

set aside to be further and deeper discussed in the final Chapter.

S2.1.2. The Al legal personhood debate within the accountability perspective®®

The following subsection presents the Al legal personhood debate from an accountability
perspective.

Two well-known case studies provide some practical examples that could contribute as an
empirical premise for the subsequent theoretical discussion surrounding the responsibility of
Al systems. One of the most well-known instances is of a robot committing homicide in 1981
when an industrial robot killed a worker at a Japanese motorcycle plant: the worker neglected
to properly shut down the robot after entering a prohibited safety zone to do maintenance on it,
when it pushed him into the nearby machinery®. Furthermore, a national Italian case of a
traffic-light malfunction could be depicted as an example, similar to the Japanese case, in the
systematic use of a robot and the relative algorithm to help the human collective in everyday
tasks. However, in case of such malfunctions, may some lead to more dangerous consequences,
who should be accountable as responsible? In the Italian Case, the Corte di Cassazione
(Supreme Court of Cassation) opted for the Administration’s and the maintenance company’s
civil liability®®.

These two concrete cases highlight how today’s legal scholars’ debate concerning AI’s
accountability for its actions is a great source of discussion for elaborating new theories and

ad-hoc regulations.

82 Ivi, p.547; see also GUNKEL, D.J. (2007). Thinking otherwise: philosophy, communication, technology. West
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Although the term “accountability” has multiple meanings, it generally refers to the duty to
inform an authority and justify one’s actions. Once defined in these terms, answerability is one
way to model the relationship between accountability and content.

However, to comprehend the accountability of Al systems, given the multi-faced complexity
and sociotechnical structure of these entities, a prima facie discourse on the general notion of
accountability in answerability terms should be highlighted by contemplating the following

general configuration®®:

I.  Three conditions of possibility (authority recognition, interrogation, limitation of

power) where:

- Authority recognition refers to a potential mutual delegation of tasks. However,
acknowledging the authority alone is insufficient since the norms and processes of
accountability relations need also to be recognised for their legitimacy®’.

- Interrogation relates to scrutinising actions taken by an external forum. Indeed, the
conventional line that separates “moral responsibility” from “accountability” would
dissolve if this were not the case. While moral duty may only pertain to an internal
perspective, accountability requires examination from an outward one®,

- Limitation of power relates to the possibility of an effective restraint to those delegated

powers, a prerequisite for accountability in every democratic society®.

II. The “accountability seven features” architecture, which is constituted by®:

- The field where it is established (context).

- Tasks and actions taken by the responsible agent (range).

- The entity which complies with the delegated powers (agent).

- The body engaged in interrogation and supervision (forum).

- Principles and rules to which the agent behaviour is related (standards).

- Procedure according to which the agent is held accountable (process).

8 NOVELLI, C., TADDEO, M. AND FLORIDI, L. (2023). Accountability in artificial intelligence: what it is and how it
works. A & SOCIETY, 39, pp. 1871-1882.
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- Consequences of an accountability assessment (implications).

As anticipated above, although the governance of Al systems is a fundamental cornerstone in
today’s Al development, it is difficult to clearly define it due to these entities’ multifaced nature
and sociotechnical structure.

Accountability in Al refers to the belief that designers, developers, and deployers will follow
rules and laws to guarantee the correct operation of Als throughout their lifecycle®. However,
Als are not just artefacts or conventional social structures; rather, their technological
characteristics frequently render the results of Als opaque and unpredictable, making it complex
to identify the origins and reasons behind unexpected consequences®2. In this regard, consider
the scenario where Al commits undue discrimination: this can be caused by biased training data,
system flaws, programming errors, misuse, or repeated instances of social discrimination®,
Given the nature of Als, determining who is responsible for such results is complex: on one
side, there might be the obvious possibility to assess accountability toward the human actors
who developed the Al system, to the owner of it, or the end-user, on the other side, there are
ongoing philosophical debates among legal scholar on whether the artificial Al system itself
could be held actively responsible.

However, may the latter be the case, this could create a vicious loophole where the
accountability perspective, on the one hand, constitutes the premise to grant legal personality
to Al systems (thus considering Al responsibility gaps, society needs to attribute legal
personhood to these entities to fulfil those gaps) and also the logical consequence of such
attribution (since Al has been recognised with legal personality, so it should be logically
accountable for its actions), but what, in this case, comes first? The debate is open.

Moreover, considering the accountability needs to which it comes, this potential positive
attribution of legal personhood to Al would permit Al corporations to avoid liability®*. This is
undoubtedly the main argument that advocates against granting Al legal personality refer to.
The possibility that by granting Al legal personhood, this could be held accountable and
completely exonerate human inventors of these entities as liable for biased input data through
which Al has been trained, and more, would clash with many moral and ethical reasons

presented above.
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Furthermore, opaque and unpredictable Al outputs have effects akin to the “many hands”
problem, which is the inability to identify specific roles in systems with numerous actors and
resources: the ineffective handling of these issues may result in accountability surpluses —where
operations are built up inefficiently— or accountability gaps —where nobody is held

accountable®.

For these reasons, Als’ unique organisational and technological characteristics necessitate a
balanced sociotechnical approach to accountability®. In this connection, the application of the
“accountability seven features” structures briefly pointed out in the previous paragraph should

be extended and contextualised within the Al organisation®’:

- The field of application, function, or degree of autonomy of the relevant Als can all be
used to determine the context (what for?) of intelligent systems’ accountability®®.

- The range (about what?) could be defined in terms of the three sets of jobs that comprise
an AI’s lifecycle: design, development, and deployment®.

- Different agents may carry out the tasks of design, development, and deployment
(who?): they can be recognised as distinct individuals, corporations (such as
independent legal organisations), collectives (having uniform accounting procedures),
or hierarchical (based on their respective responsibilities and functions)*%.

- Regarding the forum (to whom?), it could be outlined collectively, for instance, as
persons who must live with the results of actions taken or mediated by Als (also known
as decision-subjects), or as subjects whose data is used to train Als (also known as data
subjects), or as shareholders, or as practitioners in a particular field (such as

physicians)1%%.

%5 BOVENS, M. (2007). Analysing and Assessing Accountability: A Conceptual Framework. European Law Journal,
13(4), pp.457-459; Busuioc, M. (2020). Accountable Artificial Intelligence: Holding Algorithms to Account.
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- The tasks that fall within the accountability range need to be evaluated using various
criteria (according to what?): disagreements about laws, moral standards, or the
technological needs for Artificial Intelligence can arise on both normative and
epistemological grounds'®.

- Regulations, measurements and procedures are used to evaluate compliance with these
standards (how?). Indeed, Al developers (internal supervision, for example), outside
parties (external audit) or, to some extent, human-machine interaction (HMI) can all
drive this process'®.

- Implications are the final aspect (what comes next?). The question of what formal or
informal repercussions ought to follow the Al accountability evaluation is still up for
dispute: various consequences arise from unlawful facts, such as intentional or

inadvertent harm or illegal action, lawful facts, such as the system’s proper operation,

or simple decisions that have not yet had an impact, such as data strategy'%.

Considering the foregoing, the goals of such responsibility outlook —compliance, report,
oversight, and enforcement— should be provided in the conclusion.

To begin with, compliance refers to forcing Als to conform to ethical, legal, or technical
standards. This objective essentially outlines the requirements for Al design, development and
deployment that must be met, following specific good practices, during the technology’s
lifecycle®.

Furthermore, the dialogical feature of accountability is reflected in the report, which indicates
procedures for assuring the justification and explanation of Al activity. Since Als are often
opaque (black-boxed), functional techniques like explainable and interpretable Al have
supplanted reports of simple transparency or comprehensive explanation. Only conducive data

to contextual explanations —when contrasted to counterfactual scenarios and pertinent to the

agent-forum interaction— is reported by an explainable AI'%.
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Additionally, to assess the life-cycle performance of Als, oversight, which looks for pertinent
facts or information and produces supporting documentation, has become a crucial element of
intelligent systems governance®’.

Lastly, the enforcement goal connects formal or informal penalties to Al performance
evaluation and monitoring, discouraging undesirable habits®,

A goal-based accountability study is beneficial since each objective connects to various
sociotechnical characteristics of Als, policymaker responsibilities, and trade-offs between
stakeholder interests and values. Hence, three things are important to emphasise.

Firstly, throughout sociotechnical systems, accountability goals have distinct regulative

focuses. By way of example:

- If the main goal is compliance, the regulatory focus should be on the obligations of
designers and developers to create Als that adhere to ethical, legal, and technical
norms*®.

- If the main purpose is a report activity, the emphasis lies in meeting transparency and
information exchange standards, such as revealing data sources, metrics, or methods™°.

- If the principal objective is oversight, the overseer’s competencies, powers, and the
court’s jurisdiction should be the primary consideration!!,

- Finally, if the enforcement aim is the primary consideration, the duration and severity
of the infringement and the allocation of responsibilities among the sociotechnical

system’s stakeholders are also factors to consider!?.

Secondly, differentiating accountability targets allows us to recognise varying levels of
dedication from legislators to those who implement and carry out accountability measures®,

Thirdly, the goal-based analysis draws attention to the range of interests traded off in political
agreements about accountability regimes. An accountability system where, for example,
compliance rules are not the result of the same political process as one where enforcement rules

are applied'*,
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This brief subsection aimed to describe the Al legal personhood debate from an accountability
perspective by presenting, first, what the accountability notion and architecture in general
implies and, second, the potential extension of this configuration within an Al organisation,
whose multi-faced complexity and sociotechnical structure render the definition of
accountability of Al system (could an Al system be held accountable?) a very debatable and

difficult concept to outline.

S2.1.3. The Al legal personhood debate within the commercial perspective!!®

The final perspective examines the Al legal personality discussion from a commercial
perspective, where Al systems act as commercial actors.

From this perspective, there may be presented three kinds of approaches to Al as a commercial

actor:
L. Al as merely a commercial tool.
II. Al as merely a commercial representative in a principal-agent relationship.
II.  Alas alegal person acting as an autonomous commercial actor.

The following is a very rough summary of this trifurcation.

According to Approach I, indeed, I would handle Al in the same way as any other item of
property that the owner owns: when creating a contract, the Al works similarly to a word
processor. For instance, an Al might make a programming mistake and leave out a crucial
provision from a contract: in this case, the owner may be able to sue the programmer if the Al
is viewed as a tool and the programmer may be held accountable, implying, first, the contract
is probably still valid, and second, the Al as a tool could not logically be considered as
responsible for such action'!®,

In contrast, according to Approach 11, if the Al is regarded as a representative, any actions taken
by the Al beyond its scope of authority may render the contract void'!’. Moreover, an Al that

acts as a representative could give a certain, although debatable, space for the possible

configuration of Al accountability for the actions taken beyond that authority scope and/or for
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Oxford University Press, pp.182-187.

116 Ivi, p. 182.

17 Ibidem.
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a dual responsibility configuration between the principal actor-which may be a natural or
artificial person- and the Al behaving as a representative agent of the former!®,

However, it is the third approach (Al as an autonomous legal person acting in a commercial
relationship) that deserves more critical attention. Giving Artificial Intelligence legal
personhood would ostensibly entail treating them as passive and active subjects of legal duties
and rights, capable of entering contracts, business regulations and relative obligations
119

independently
To analyse the commercial-legal personhood debate of Al entities, two fundamental
characteristics should be taken into consideration: separateness and independency, which can

both be visualized according to the following scheme!?’:

Table 6.1 Two dimensions of Al legal personhood

5. Separateness 1. Uniry 2. Partial separation 3. Total separation
Al completely part of  Al-controlled legal Al-controlled legal
owner’s platform platform partially  platform completely
separate and separate and irrevocable
revocable
L. Independency 1. Assimilation 2. Dependency 3. Independency
Any exercise of Someone can, Completely independent
competence lﬂl.' Al s for cx.‘mlp]c, in exercise of
treated as having been  retroactively competences
done by the owner/ cancel contracts
operator made by Al

Source: KURKI, V.A.J. (2019). The Legal Personhood of Artificial Intelligences. In: A theory of Legal
Personhood. Oxford University Press, p. 183.

As regards separateness, this refers to a specific characteristic of legal platforms, which could

be configured as:

- Unity
- Partial separation

- Total separation

Indeed, concerning such possible frameworks (S1, S2, S3), Al as a legal commercial actor could
control legal positions with different connections with those of the AI’s owner: some may be

more correlated, some more differentiated.

118 hidem.
119 1pidem.
120 Ivi, p.183.
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For instance, in the case of unity, the AI’s dimension of legal personhood in a commercial
relationship is completely part of the owner’s platform. Instead, in the case of partial separation
where a human being owns an Al-controlled business, while the company’s assets can be used
to satisfy creditors if the owner files for bankruptcy, the natural person’s assets are not
accessible to the corporation’s creditors. Lastly, if platform (A)’s obligations are never recouped
from platform (B) and vice versa, and the separation cannot be revoked, then the two legal

platforms are entirely separate?.

The issue is more entwined regarding the independence dimension of Al legal personhood as
commercial actors (I1, 12, 13). This dimension is related to the exercise of competencies and

may be configured as follows:

- Assimilation
- Dependency
- Independency

This dimension is very logical to comprehend. Indeed, when there are two independent legal
persons, they may exercise competencies without any control from others; when, instead, there
are two dependent legal persons, these may be subjected to a kind of supervision. Lastly, if
assimilation is the case, any competencies, such as those exercised by an Al system, will be

handled as having been exercised by the owner'?2,

After the three levels of the separateness and independency dimensions presented in 7able 6.1,
we will now focus on how these differences clarify the tool/representative/legal person split
within a commercial perspective. We might think about investment banks that use Al traders to
purchase and sell derivatives, stocks, and other assets. Since trading happens at a superhuman
speed, most trades are executed automatically. However, given that these Als execute trades in
the bank’s name and are under the bank’s legal purview, they are not considered legal persons.
This arrangement is governed by I1 and S1 of the table above: the Al is not considered a
representative of the bank, which means that the bank is solely responsible for any contracts

the Al decides to join (assimilation) and the Al does not have its own funds that would be

12 Ibidem.
122 Ibidem; CHOPRA, S. AND WHITE, L. (2011). 4 Legal Theory for Autonomous Artificial Agents. pp. 160-170.
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distinct from those of the bank (unity). This situation is the most coherent representation of Al
as a commercial tool arrangement??®,

A potential representative-principal relationship might also exist between the bank and the Al.
Since contracts entered by the AI would not always bind the bank, this would result in a slightly
different allocation of risk: a representative-principal relationship would be classified under 12
(dependence) and S1 (unity) or S2 (partial separation). This configuration of Al as
representative is fundamental to highlight the possibility of Al accountability to a third party
for acting outside of its power; however, for the Al to be held accountable, it would have to

hold property legally under its own name'?*,

In conclusion, let us consider the complete separation framework where the two platforms’
obligations are never recouped from one another, and the separation cannot be revoked. Shawn
Bayern’s thought experiment deserves much consideration to comprehend this situation
better'?®. According to the scholar, there is a potential situation in which an Al could already be
allowed to take control of a limited liability business through U.S. Corporate law. Bayern’s
argument is based on the process-agreement equivalency principle, which states that by
defining the legal conditions that must be met by certain features of any process (such as an
algorithm or physical system), a legally enforceable agreement may confer legal significance

on arbitrary features of the state of any process?®:

“Consider, for example, an artificially intelligent algorithm that passes the
Turing Test in apparently acting roughly as human acts. An agreement can,
by specifying obligations and conditions, effectively delegate legal rights and
decision-making powers to such an algorithm even though that algorithm is
not a legal person. An agreement might say, for example, ‘Your obligation to
perform is discharged if the algorithm indicates X, where X could be (for an
unsophisticated algorithm) a formal output on a computer terminal or (for an

artificially intelligent algorithm) something that approaches a description of

123 KURKI, V.A.J. (2019). The Legal Personhood of Artificial Intelligences. In: A4 theory of Legal Personhood.
Oxford University Press, p.184.

124 Ibidem.

125 Ibidem; BAYERN, S. (2015). The Implications of Modern Business—Entity Law for the Regulation of
Autonomous Systems. /9 Stanford Technology Law Review 93, p.99.

126 Kurk1, V.A.J. (2019). The Legal Personhood of Artificial Intelligences. In: 4 theory of Legal Personhood.
Oxford University Press, p.184; BAYERN, S. (2015). The Implications of Modern Business—Entity Law for the
Regulation of Autonomous Systems. /9 Stanford Technology Law Review 93, p.99.
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human understanding and action (like ‘that it is satisfied with the

arrangement and physically signs a release form’)”*?’,

Bayern further points out that under U.S. Company law, a limited liability corporation’s
structure can be changed by unanimous shareholders, even getting rid of traditional corporate
entities like the board of directors. Suppose these two premises about contracts and company
law are true. In that case, someone might create a business C by signing a document stating that
C will not have a board of directors and will instead follow A’s (an autonomous system as Al)
decisions in all legal matters!?®. This clarifies how a contemporary closely held company can
allow an independent system to go close to achieving legal personality. However, E (the
facilitator, the natural person who founded the corporation) is still a shareholder and can
maintain influence over the entity. Therefore, C could not be an autonomous legal entity, totally
separated by the owner’s legal platform.

For the time being, Bayern’s precious experiment, although it suggests a manner in which legal
personality could be interpreted shortly, considering AI’s continuous development, still appears
that ultimate authority within the corporation must, for now, reside with an existent legal person.
Therefore, even while a contemporary company would be a useful tool to allow an autonomous
system to function as a kind of legal person for a while, any arrangement would require the
continued agreement of an existing private party?°.

Bayern thought this precious experiment could be extended to an Al-run subsidiary company,
which —although resembling some incidents of legal personhood— should, at best, be merely

described as an extension of the owner’s legal personhood and not a legal person tout court*°.

S2.2. Another point of view: argument in favour of Al legal personhood recognition

The previous subsections presented the main moral, accountability, and commercial reasons for
negating Al legal personhood among most scholars.
However, for clarity, this subsection presents some counterarguments to that negative thesis,

outlining a potential framework for Al legal personality’s recognition instead.

127 BAYERN, S. (2015). The Implications of Modern Business—Entity Law for the Regulation of Autonomous
Systems. 19 Stanford Technology Law Review 93, p.99.

128 Ivi, pp.99-101.

129 Ihidem.

180 Kurk1, V.A.J. (2019). The Legal Personhood of Artificial Intelligences. In: 4 theory of Legal Personhood.
Oxford University Press, pp. 185-186.
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First, many legal scholars do not address the issue of legal personhood from a legal perspective.
Instead, the arguments usually presented to negate Al legal personality recognition are of a
moral, social, biological, and ethical nature, as is the case of subsection S2.1.1 and also related
to the accountability perspective in subsection S2.1.2.

The reasoning is quite simple regarding the liability perspective. While the main advocates
against Al legal personhood refer to the reason that Al accountability would become an
escamotage to avoid the liability of the Al inventors (the programmer, the owner, the end user,
etc.), legal scholars in favour of Al legal personality see the Al responsibility regime as an

accelerator of innovation®®!,

As regards the moral perspective here in favour of Al legal personality, the reasoning is more
intricate.

Notwithstanding, the mere existence of an entity does not establish its status as a legal person;
undoubtedly, individuals in the ethical and metaphysical sense are more likely to be granted
legal personality by legal systems than inanimate objects. This could be because most legal
frameworks aim to acknowledge and implement real people’s duties and rights. Nevertheless,
this imprecise generalisation may be deceptive: an entity’s legal personhood should be
ascertained by examining the stance that a certain legal system adopts about it**2.

In this regard, let us consider artificial entities such as corporations. Throughout legal history,
developing a fictitious narrative that claims companies as legal persons has been a helpful
shorthand for granting them the same legal rights and obligations as people within the legal
system!33. The same logic might be applied in the future to Artificial Intelligence systems,
where the idea of robots’ electronic legal personality is already becoming more prevalent!3*,
One of the main legal scholars in favour of legal personhood attribution to Al and robotic
systems is Lawrence B. Solum, whose work Legal Personhood for Artificial Intelligences of
199213 posed the theoretical foundations for the most recent debate on this delicate field, as
indeed referred to in several works by Ugo Pagallo including, for the purposes of this thesis,

the book The Laws of Robots: Crime, Contracts, and Torts of 20133,

131 KENNETH-SOUTHWORTH, E. AND L1, Y. (2022). Al inventors: deference for legal personality without respect for
innovation? Journal of Intellectual Property Law & Practice, 18(1), p.68.

132 BRYSON, J.J., DIAMANTIS, M.E. AND GRANT, T.D. (2017). Of, for, and by the people: the legal lacuna of synthetic
persons. Artificial Intelligence and Law, 25(3), p.277.

153 [yi, pp. 278-279.

134 Ibidem.

135 SoLum, L.B. (1992). Legal Personhood for Artificial Intelligences. North Carolina Law Review, 70, p. 1231.
188 PAGALLO, U. (2013). The Laws of Robots Crimes, Contracts, and Torts. Dordrecht Springer Netherlands.
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Solum puts out “a thought experiment that may shed light on debates in legal theory about the
borderlines of status or personhood as well as on the debate over the possibility of artificial
intelligence”*®’. The question is whether the U.S. Constitution’s Thirteenth Amendment could
lawfully be extended to (some intelligent) artificial agents'*®. Solum employs a dialectical
approach, starting from three potential anthropocentric objections to granting rights to those
Artificial Intelligences™®, in order later to develop his main thesis on, instead, a potential and
needed electronic legal personality attribution to such entities. Those anthropocentric objections
against Al legal personhood are:

(a) “Als are not human”4°

—Why should legal systems give up their anthropocentric
perspective since humans are the only reasonable actors in the legal sphere? Is it worth
giving robots complete legal personhood? Even though some academics predicted years
ago that intelligent robots will eventually replace humans and that humans will go
extinct as a species, why in the world should we give robots the constitutional right to
personhood?

141 _Certain essential components of humanity,

(b) “The Missing-Something Argument
such as consciousness, intentionality, desires, and interests, are absent from robots. The
state-of-the-art indicates that robots do not meet the requirements for assigning
accountability; hence, they should not have legal personality.

(c) “Als Ought to be Property”!*2 —The claim is that, since robots result from human effort,
the people who create them should have the right to possess them. Put another way, if
robots are legitimately considered to be contemporary slaves, then why should we free

them by giving them legal personhood?

Starting from these main arguments, Solum instead claims there are neither conceptual nor legal

justifications for denying Al legal personhood. Rather than depending on superstition and

187 SoLuM, L.B. (1992). Legal Personhood for Artificial Intelligences. North Carolina Law Review, 70, p. 1256.
138 The Thirteenth Amendment to the United States Constitution, ratified in 1865, primarily addresses the abolition
of slavery and involuntary servitude, except as punishment for a crime. This raises several theoretical and
philosophical questions frequently addressed in the context of artificial intelligence (Al) ethics and rights. In this
thought experiment, legal professor Lawrence Solum investigates whether extremely sophisticated artificial
intelligence should be given human-like legal personhood or rights.

139 PAGALLO, U. (2013). The Laws of Robots Crimes, Contracts, and Torts. Dordrecht Springer Netherlands, p.156.
140 SoLuMm, L.B. (1992). Legal Personhood for Artificial Intelligences. North Carolina Law Review, 70, pp. 1258-
1262.

141 Ivi, pp.1262-1276.

142 Tvi, pp.1276-1279.
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privileges, the law ought to be able to bestow personality based on logical decisions and factual
datal®,

First, in response to the criticism that “Als are not human”, it is important to make a preliminary
distinction between the independent legal persons of human beings and dependent legal
personhood, such as corporations. The anthropocentric perspective of today’s legal systems is
compatible with new forms of accountability for robot behaviour, like the peculium, since
robots with a level of autonomy that is arguably sufficient to have them found guilty by criminal
courts may instead have relevant effects in the field of contracts'#*. Thus, this argument could
lead to a potential form of electronic legal personality for Al systems, whose characteristics
may be similar to those of the dependent legal personhood of corporations.

Second, in response to the “missing-something argument”, every version of this thesis relies on
the idea of robotic intentions. Some legal scholars, like John Searle, may be correct in stating
that robots may not truly understand what they are doing when they, for example, arbitrarily
choose among a uniform distribution of bids and offers while being prohibited from
purposefully losing money. However, from a legal perspective, the question here is not whether
the robot is self-aware but rather whether it can perform more effective tasks than humans®°.
Third, the “missing-something argument”, based on the idea that humans are unique, is
unnecessary because it is very conceivable for robots to exhibit such missing behaviours or
characteristics. As Solum states “The most plausible story about human free will is that an
action is free if it is caused in the right way —through conscious reasoning and deliberation. But
in this sense, Als also could possess free will’**®. Additionally, in opposition to the notion that
the ability to feel emotions, desires, joys, or sorrows is servant to legal personhood, Solum
explains that if natural rules govern human emotions, a computer program could theoretically
mimic how these laws work. Therefore, the fact that certain Al researchers think an Al
could feel emotion is not shocking and would rather confirm the theories in favour of Al legal
personality®*’.

Fourth, the “Als ought to be property” argument against Al legal personality is actually quite
weak. Indeed, there are already instances of people working with robots whose best interest is

not buying one. In actuality, the direct accountability of such machines can fairly balance the

143 PAGALLO, U. (2013). The Laws of Robots Crimes, Contracts, and Torts. Dordrecht Springer Netherlands, p.158.
¥4 Tbidem.

145 Ibidem; SOLUM, L.B. (1992). Legal Personhood for Artificial Intelligences. North Carolina Law Review, 70, p.
1269.

146 SoLum, L.B. (1992). Legal Personhood for Artificial Intelligences. North Carolina Law Review, 70, p. 1273.
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interests of robot counterparties, ensuring that contractual and extra-contractual responsibilities
are fulfilled and that the users claim their machines’ judgements will not cause them to fall
apart148.

Finally, the claim that “Als cannot possess consciousness” is the most compelling argument
against the legal personhood of robots. This is a very important assertion since, according to
most academics, consciousness —or, more accurately, self-consciousness— represents a
necessary condition for legal personality. However, Solum argues that even if it is true that
artificial agents of today lack this skill, it is impossible to predict whether and to what degree
robots of the future can accomplish it#°. Should this be the case, all the debate surrounding Al

legal personality, which, for the time being, is more prone to a negative outcome, would take a

completely different direction.

Summarising:

- Similarly to the dependent legal personhood of corporations, an electronic person such
as Al, while exercising its tasks autonomously, could still impose liability on natural
persons such as the programmers, the owners, and the creators of the AI**,

- A new and needed concept as the e-personhood of Al is the most consistent framework
to assess accountability and IPRs, instead of trying to categorise Al legal personality in
the two traditional definitions of independent legal personhood of individuals or
dependent legal personality of corporations®?.

- With e-personhood, the different distributions of risks and responsibilities among Al

programmers, users, and Al itself would incentivise investment and entrepreneurship®2.

Overall, the reasons presented in the current subsection highlight a positive perspective on the
potential recognition of electronic Al legal personhood, representing a concrete possibility for
the future. However, for now, this solution is not already accepted in society, and the negation

of such attribution is mainly driven by the societal fears that Artificial Intelligence may threaten

148 Tvi, pp.1278-1279.
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humankind®®3. The most perceived fears are connected to potential bias that AI may create, job

loss, disinformation and loss of every human control***

. As aresult, moral and ethical arguments
against Al legal personality are still very strong and widely accepted, not only by the general

public but also by politicians, lawyers, and philosophers.

S2.3. Two pragmatic solutions: The Al strict agent model and the Al as a source of responsibility

for other agents model

In subsection S2.1. the debatable theories on the attribution of Al legal personality have been
analysed, by focusing, first, on the moral, accountability, and commercial reasons for negating
such possibility and, second, on minority thesis regarding the positive recognition of Al legal
personality, which, although not mature, might be a concrete contingency in the future.

From these first two subsections, the discussion on the theme is still open, given the
impossibility of a yes/no answer. Every theory is hypothetical and acceptable, with its own

flaws and positive outcomes.

Given this uncertain theoretical framework, this subsection tries alternatively to provide a
temporary practical solution to that philosophical debate, focusing on two more pragmatic

approaches to Al legal personhood, as alternatively underlined in the following scheme:

Humans
‘ States, Corporations, etc.
Legal Personhood |  Artificial Persons
Ve 0 = Robots?
/ \ S0
\_  Animals?
P il . of Legal Persons
( Agents before the Law ) —
e N B i Strict Agency | Slaves in Ancient Rome

T = of Non-Humans

Today's Robots

Immunity
«__Source of Responsibility for other Agents ~ Strict Liability
_ \' Other Agent's Fault
Source: PAGALLO, U. (2013). The Laws of Robots Crimes, Contracts, and Torts. Dordrecht Springer
Netherlands, p.41.

153 HORNER, H. (2024). Artificial Intelligence and Automation: Decoding Human Fears. [online] Engineering
Institute of Technology. Available at: https://www.eit.edu.au/artificial-intelligence-decoding-human-
fears/#:~:text=The%20rapid%20advancement%200f%20A1%2C%20with%20its%20ability. [Accessed 3 Jul.
2024].
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A first potential solution could be to consider Al in terms of agenthood rather than in terms of
personhood. As previously stated in the course of this Chapter, giving Al systems legal status
akin to that of people (independent legal personhood) or corporations (dependent legal
personhood) would entail acknowledging them as entities with certain legal rights and

obligations!®

. However, most of those who argue against Al legal personality currently do so
because of moral and ethical concerns around such attribution, even despite the potential

benefits to business and responsibility that come with personhood recognition.

Considering these reasons, there is a possible solution to the conundrum at hand: recognising
Al systems as strict agents possessing specific powers to act on behalf of people or entities
without bestowing upon them complete legal personality. This idea centres on the useful
function of Al as a tool or facilitator in carrying out tasks.

The theory of robots as appropriate agents was fascinatingly addressed in May 2003 at the
American Law Institute annual convention. At that time, even though no human activity or
awareness was involved, the National Conference of Commissioners on Uniform State Statutes
suggested to recognise the legality of contracts established by electronic agents. Similarly, “a
contract may be established by the interaction of electronic agents of the parties, even if no

individual was aware of or reviewed the electronic agents’ actions or the resulting terms and

9156 t157

agreements” ", according to Section 14 of the U.S. Uniform Electronic Transactions Ac
In addition to the conventional human agency in business law —such as brokers— new theories
of non-human agency indicate that we ought to examine the legal treatment of slaves in ancient
Rome. Since slaves were viewed as “things”, they nevertheless played a significant part in trade
and commerce. This raises a fresh parallel between robots and humans — that is, the ability of
robots to establish rights and obligations on behalf of humans through their actions. Thus, could
robots be the next wave of artificially intelligent agents in the field of civil law?*%® This makes

sense from a practical perspective since jurists should determine whether artificial agents can

155 Legal systems could theoretically grant robots: (a) independent legal personhood with rights and obligations of
their own; (b) certain constitutional personhood rights, such as those accorded to minors and individuals suffering
from severe psychological disorders, i.e., personhood without full legal capacity; (c) dependent personhood as
opposed to independent personhood as it occurs with artificial legal persons like corporations; and (d) stricter
forms of agenthood in the field of civil law. PAGALLO, U. (2013). The Laws of Robots Crimes, Contracts, and
Torts. Dordrecht Springer Netherlands, p.153.

1% Section 14 (1) of the US Uniform Electronic Transaction Act (1999). Available at:
https://www.uniformlaws.org/viewdocument/final-act-2 1 ?CommunityKey=2c04b76¢c-2b7d-4399-977e-
d5876ba7e034. [Accessed 17 Aug. 2024].

17 PAGALLO, U. (2013). The Laws of Robots Crimes, Contracts, and Torts. Dordrecht Springer Netherlands, p. 42.
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carry out their responsibilities and use discretion rather than whether they are conscious of their

own activities!®®,

The second and final collection of observables in the model aligns with a widely held legal
theory that maintains robots are neither appropriate agents nor legal persons. Instead, this
robotic agency is connected to the ideas of moral and legal responsibility since it serves as a
source of accountability for other agents (usually humans) in the system?®°.

In light of this last model and similarly to the well-established patterns and mechanisms of
traditional human liability for the actions of their children, animals, or workers, robots may also
serve as a source of accountability for other people’s behaviour while still holding individuals
accountable for the decisions made by an artificial state-transition system®6.,

The last model, “Source of Responsibility for other Agents”, is undoubtedly the one most
utilised when it comes to Artificial Intelligence systems’ problematics in terms of accountability
because it logically refers to the human beings who decide to implement, produce, and use those

systems. This is also the case with Gen-AI’s systematic use in the media field output production,

which will now be analysed in the last Section.

S2.4. Some general conclusions

The current Section aims to debate the possibility of giving Al legal personhood. The objective
was not to provide a clear and definite yes/no answer to the theoretical question “Could Al be
a legal person?”; rather, it is important to critically present the main elements to consider when
debating Al legal personality. It has been presented how, for most scholars, it is impossible to
recognise Al with legal personality reasoning based on moral, accountability and commercial
perspectives. Nevertheless, there is another current of thought in favour of attributing legal
personhood to Al by configuring it as a kind of e-personality. This new normative entity should
be inserted into the legal systems.

In any case, the debate is still very intricate due to the fearful societal vision surrounding the
theme. Indeed, AI systems’ newness and unascertained nature stoke the fear of this

phenomenon being recognised as having a legal personality philosophically and normatively

199 Ivi, p.166.
160 Ivi, p.43.
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among society, consequently leading to a timorous potential overcoming of artificial entities on
humankind.
Considering this uncertain framework, one possible solution for the time being is to incline to

the more pragmatic solution of Al as a mere strict agent with legal capacity.
This ambiguous debate constitutes the premise for the Section Il of this Chapter, where the

role of Gen-Al and its lack of a clear legal personality attribution will be applied to the media

law industries, especially journalism.
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SECTION III
GENERATIVE AIL: IMPLICATIONS IN THE MEDIA AND COPYRIGHT FIELDS

— WHO IS THE RESPONSIBLE? —

S3.1. Gen-AI Overview

With the ability of robots to execute complicated jobs and make deft decisions, Artificial
Intelligence has completely transformed several industries. Two notable methods have surfaced
in the field of intelligent systems: generative Al and predictive Al. Both approaches are
extremely important because they rely on machine learning algorithms but have different uses
and basic goals. However, this Dissertation is more concerned with the effects of generative Al

in today’s media society than with its predictive character.

The primary goal of generative Al is to create fresh content, producing unique and innovative
results, by using methods like Autoregressive Models, Variational Autoencoders, and
Generative Adversarial Networks (GANs) to create new examples and extract patterns and
distributions from the available data. Indeed, the foundation models employed by generative Al
systems identify and record patterns of dependencies between training data sets’ constituents,
such as words or pixels. However, after training, foundation models can be adjusted for
downstream tasks, but their learnt patterns can also be used to generate outputs, beginning with

prompts given by the user!®?

. Writing literature, creating music, ideating realistic visuals, and
even realizing virtual worlds are all possible using generative Al models.

Foundations models are not novel from a technological standpoint; they are built on self-
supervised learning and deep neural networks, both of which have been around for many years.
However, in the last few years, the enormous scope and breadth of foundation versions have

expanded our notion of what is feasible; for instance, GPT-3 has 175 billion parameters and can

162 BOMMASANI R, HUDSON DA, ADELI E, ET AL. (2021) On the opportunities and risks of foundation
models. arXiv (Cornell University), Centre for Research on Foundations models at Stanford University, p.3.
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be trained through natural language prompts to perform effectively on a variety of tasks, even
though many of those tasks have not been explicitly taught to®,

Generative Al’s ability to create distinctive outputs that show uniqueness and creativity while
capturing the underlying complexity and diversity of the input makes it a potent tool for
designers, artists, and content producers who want to push the envelope and discover new
creative horizons. Nevertheless, the features of these foundation ideals currently in use are
generally poorly understood. They can potentially emphasise negative effects in terms of a
value impact on society especially new generations, of misinformation, fake news, and

intellectual property rights. Hence, owing to their upcoming extensive implementation, they are

currently under close examination by scholars and politicians, too'®*.

This last Section focuses on large language models (LLMs), which produce text outputs after
training on enormous text data sets'®®. Indeed, the subjects of the following subsections are the
impact of generative Artificial Intelligence and the resulting output text production in the media
industry, particularly journalism. They also discuss author and/or machine accountability for
Al-generated content as a meaningful argument to assess Al legal personality, already covered
in general terms in Section II, and, finally, a subsequent analysis of the impact of such

generative LLM on copyright rights.
Section III will conclude Chapter One, focusing on the potential benefits and risks of integrating

generative Al tools into media according to an innovation perspective. However, this approach

requires a clear and definite regulatory framework, which will later be analysed in Chapter Two.

S3.1.1. Today’s generative Artificial Intelligence impact on media and journalism

Leaders who want to guide their organisations into the future face both a difficulty and a huge

opportunity from the rise of generative Al, or gen Al. What is the size of the opportunity?

163 Ibidem; BROWN, T., MANN, B.F. AND RYDER, N. (2020). Language Models are Few-Shot Learners, arXiv
preprint, pp. 1-10.

164 For some concrete examples of Gen-Ai creations, see BENDER, E.M. & KOLLER, A. (2020). Climbing towards
NLU: On Meaning, Form, and Understanding in the Age of Data. In: Proceedings of the 58th Annual Meeting of
the Association for Computational Linguistics [Online], Association for Computational Linguistics, pp. 5185-
5198.

165 FERRARI, F., JOSE VAN DIICK ND VAN Den Bosch, A. (2023). Observe, inspect, modify: Three conditions for
generative Al governance. New Media & Society, 0(0), p.3.
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According to a recent McKinsey'®®

study, generative Al can boost the economy by $2.6 trillion
to $4.4 trillion yearly while raising the overall impact of Artificial Intelligence by 15 to 40 per
cent. New-generation Al use cases are predicted to impact $380 billion to $690 billion in the
technology, media, and telecommunications (TMT) area. This includes $60 billion to $100
billion in telecommunications, $80 billion to $130 billion in media, and roughly $240 billion to

$460 billion in high-tech®’.

A great deal of interest in generative Al has been generated by the public release of OpenAl’s
ChatGPT in November 2022 and the following advancements. Though unevenly, the underlying
technologies and the range of products and applications involving at least some generative Al
have developed quickly. This is especially true since the groundbreaking “transformers” paper
was published in 2017, which sparked new developments in the capabilities of Large Language
Models (LLMs) and foundation models.

Consequently, significant scholarly attention has been paid to these advances, with researchers
examining their performance against quantitative or qualitative benchmarks, computer
scientists and engineers working to enhance the tools involved, and attorneys pondering the
legal ramifications. Additional research has brought attention to these technologies’ inherent
limitations, problems with the source and calibre of training data, their propensity to reinforce
larger social injustices by reproducing and exacerbating stereotypes, and their economic and

environmental implications.

Before analysing Gen-Al’s impact on media law industries and copyright implications for both
human-machine text production and autonomous Al-generated content, the current paragraph
briefly presents some general findings on public awareness and the use of generative Al by the
public, together with Gen-AI’s impact on news.

According to a report published by the Reuters Institute for the Study of Journalism in May
2024, which considers public opinion on generative Al among six countries from different parts

of the world (Argentina, Denmark, France, Japan, the UK and the U.S.), by now, the majority

166 McKinsey & Company is one of the world’s leading management consulting firms, founded in 1926 by James
0. McKinsey. The firm provides advisory services to businesses, governments, and non-profit organizations. It
assists clients with strategic decisions, operations, organizational transformations, and digital and technological
innovations. Known for its rigorous analytical approach, McKinsey helps organizations improve performance and
implement key changes.

187 MCKINSEY & COMPANY (2024). Beyond the hype: Capturing the potential of Al and gen Al in tech, media, and
telecom, p.2. Available at: https://www.mckinsey.com/industries/technology-media-and-telecommunications/our-
insights/beyond-the-hype-capturing-the-potential-of-ai-and-gen-ai-in-tmt#/.
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of respondents have at least heard of generative Al tools, with ChatGPT being the most widely
recognised —approximately 50% of the internet users in the six countries that were polled had
heard of it'®8. In addition, it is by far the most popular generative Al tool in the six surveyed
nations'®®. Those with higher levels of formal education are marginally more likely to use
ChatGPT. Still, the most considerable disparities are found by age group, where younger people
are substantially more likely to have used it at least once and to use it frequently. In all six
countries combined, 16% of people over 55 reports having used ChatGPT at least once,
compared to 56% of people between the ages of 18 and 2470,

People in every nation, save Argentina, are somewhat more likely to claim they are utilising
generative Al in their personal lives than at work or school. An average of six countries shows
that about equal numbers of people use generative Al for information retrieval (24%) and media
creation (28%). Images (9%), audio (3%), video (4%), code (5%), and text generation are
among the tools covered by this category. More precisely, when it comes to text creation,
respondents say they use generative Al to compose essays (8%), emails (9%) and creative

writing (such as stories and poems) (7%)*"*.

As regards Al use in professional fields, in the media industry, content automation —although
not spread as in the private life sphere— is not a recent development; in fact, it has been around
for at least 40 years, albeit with a restricted application up to this point. Within the more general
framework provided by computational journalism and computer-assisted journalism, it has

gone by a variety of titles, including “robotic journalism”, “machine-written journalism”,

“algorithmic journalism” and, more frequently, “automated journalism”.

“Automated journalism refers to the process of using software or algorithms to
automatically generate news stories without human intervention —after the
initial programming of the algorithm, of course. Thus, once the algorithm

is developed, it allows for automating each step of the news production
process, from the collection and analysis of data to the actual creation and

publication of news”"?.

188 FLETCHER, R. AND NIELSEN, R.K. (2024). What does the public in six countries think of generative Al in news?
Reuters Institute for the Study of Journalism, p.2.

189 Jvi, p. 3.

170 Ivi, p.12.

71 Ivi, p.13.

172 GRAEFE, A. (2016). Guide to Automated Journalism. Columbia Journalism School, p.9.
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This delineated framework may also be supported by some statistical data from the same
Reuters report. Based on the average of the same six nations, around 72% of respondents
believe generative Al would have a significant impact on professional fields such as search and
social media companies. In contrast, 66% believe it will have a significant impact on news
medial’?,

When discussing Artificial Intelligence in the media, the conversation nearly always revolves
around automated material, even though the technology has many uses and has advanced
theoretically over the past 10 years!’4. This may change if suppliers of Al products persuade
more businesses and organisations that these instruments can yield significant efficiencies and
new opportunities for the media industries. As a result, news organisations like Reuters and
Associated Press and media outlets like The New York Times, The Washington Post, and Le
Monde have created programmes for automated content creation, typically in cooperation with

technology companies®’®.

S3.2. Autonomous Intelligent Systems (ALS) - Aided Journalism

According to the Reuters report, a sizable portion of the audience thinks that journalists already
frequently or always utilise generative Al to do various tasks. About 40% of respondents think
that journalists use Al frequently or exclusively for data analysis (40%), translation (43%), and
spelling and grammar checks (43%). About 30% of respondents believe that journalists utilise
Al frequently or always for re-versioning, which includes crafting headlines (29%), producing
stock photos (30%), rewriting the same piece for different readers (28%) or turning text into
audio or video (30%)*®.

This public awareness and expectation of Gen-Al use in the journalist field are perfectly
coherent with the evolution of generative intelligent systems over the last decade.

For nearly 10 years, news pieces produced by algorithms have been published in the financial,

sports, weather, and other fields where structured data is accessible!”.

178 FLETCHER, R. AND NIELSEN, R.K. (2024). What does the public in six countries think of generative Al in news?
Reuters Institute for the Study of Journalism, p.17.

174 PENA FERNANDEZ, S., MESO AYERDI, K., LARRONDO URETA. A. AND DiAZ-NocI, J. (2023). Without journalists,
there is no journalism: the social dimension of generative artificial intelligence in the media. Profesional de la
informacion, 32(2), p. 3.

75 Ibidem.

176 FLETCHER, R. AND NIELSEN, R.K. (2024). What does the public in six countries think of generative Al in news?
Reuters Institute for the Study of Journalism, p.25.

17 Ibidem; Barely ten years have passed since the beginning of AlS-assisted news production. The Guardian, a
British newspaper that has expanded globally, began using software in 2010 to generate news on sports statistics
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With the rise in popularity of generative Al systems (such as ChatGPT, Dall-E, or Midjourney),
content automation has advanced even further, and some media outlets have publicly
acknowledged the systematic use of Al in news production®’®.

In this regard, some examples of Gen-Al use in media and journalism expressly occurred
between January and February 20237°, Under the confusing headline “CNET Money”, CNET
began publishing algorithmically generated news stories and financial advice columns,
specifying through a statement underneath the content that “This article was assisted by an Al
engine and reviewed, fact-checked, and edited by our editorial staff’*®. Another example is
provided by the Al-generated but human-edited articles in Men’s Journal (published by the
same company as Sports Illustrated), which contained the disclaimer “This article is a curation
of expert advice from Men's Fitness, using deep-learning tools for retrieval combined with
OpenAl's large language model for various stages of the workflow”*8L,

The main difference between the current deployments at CNET and Men’s Journal and the older
ones is that the models are not generating text from structured data using simple template-based
techniques; rather, more extensive versions of articles that promise to give advice, explore
arbitrary topic ideas, or in other situations personalise interactive content for viewers are being
written using generative Al. However, despite representing the innovation that Gen-Al brings,
these instances also demonstrate the dangers of using generative models in journalism,
especially because articles from CNET and Men’s Journal were rife with factual inaccuracies,

regardless of the publishers’ claims of human review'®,

The two presented examples perfectly manifest the human-Al interaction in the media law field
for creating text production, highlighting the possibility for the media pipeline to benefit from
this generative support, particularly concerning the gathering, production, and distribution of

news183.

and visuals. In 2014, the newspaper experimented with a tool called Guarbot to generate news on financial
information. See DiAz-NoOCI, J. (2020). Artificial Intelligence Systems-Aided News and Copyright: Assessing
Legal Implications for Journalism Practices. Future Internet, 12(5), p.86.

178 Ibidem.

179 NISHAL, S. & DIAKOPOULOS, N. (2023). Envisioning the Applications and Implications of Generative Al for
News Media. In: CHI ‘23 Workshop on Generative AI and HCI, Germany. ACM, New York, NY, USA, p.1.

180 CNET STAFF. 2022. CNET Money. https://www.cnet.com/profiles/cnet%20money/.

181 BRUELL, A. (2023). Sports Illustrated Publisher Taps Al to Generate Articles, Story Ideas. Wall Street Journal,
[online]. Available at: https://www.wsj.com/articles/sports-illustrated-publisher-taps-ai-to-generate-articles-story-
ideas-11675428443. [Accessed 4 June 2024].

182 NISHAL, S. & DIAKOPOULOS, N. (2023). Envisioning the Applications and Implications of Generative Al for
News Media. In: CHI ‘23 Workshop on Generative AI and HCI, Germany. ACM, New York, NY, USA, p.1.

183 BECKET, C. (2019) New Powers, New Responsibilities. A Global Survey of Journalism and Artificial
Intelligence; London School of Economics: London, UK, p.20.
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In fact, current algorithmic newsgathering assistance systems have contributed to content
discovery through automated anomaly detection and statistical assessments of
“newsworthiness” for leads, not by completely substituting traditional discovery paths but
simply by supplementing them®*. In fact, Al may assist in the process of sorting through
material from public and social media sources as well as official sources, assisting the
newsroom in making decisions about how this raw information is turned into content*®°,

As regards news production —the process of writing and editing, during which journalists will
choose reporting forms, highlight news values, speak with sources, get editorial input, and
more— this procedure is influenced by a variety of individual, structural, and cultural elements,
including the news organisation’s market orientation, normative beliefs, and the self-perceived
functions of journalists (such as dissemination and watchdogging). Furthermore, spell checks,
grammatical corrections, stylistic comments, and readability evaluations are among the most
basic elements that algorithmic writing assistance systems usually offer in production. These
features normally target a wide audience and do not require the support system to contribute
creative, argumentative, or factual input*e®. Additionally, during this operation, Al utilisation
may be fundamental for the verification function either as a stand-alone specialised role or as
assistance in regularly enhancing the material’s credibility!®’. Furthermore, identifying deep
fakes is one important growth area for newsrooms as disinformation continues to operate at
scale and take advantage of new technologies. In this sense, Artificial Intelligence techniques
such as speech-to-text, automatic translation, image recognition, video production, and
narrative text generation are quickly developing resources to assist journalist production in the
current digital eral®,

Lastly, concerning the news distribution feature, the lines between creating and consuming
information are sometimes blurred in Al-networked journalism. One example is the use of Al
to enable comment moderation, which provides content and is an essential tool for reader
engagement. While human moderation of user comments was time-consuming in the past,
Artificial Intelligence methods can currently lessen toxicity and encourage more interesting

exchanges with the end users/readers. Content strategy can be influenced by user behaviour,

which is quantified by engagement, shares, comments, pageviews, and time on the page. In fact,

18 Tyi, p.2.

185 Tvi, pp.21-22.
186 Ivi, pp.3-4.
187 Ivi, p.24.

188 Ihidem.
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using this more comprehensive personalisation strategy with Al technologies may enhance the
user experience'®,

Given all the previous, factual material coverage is now the extent of Artificial Intelligence
systems’ assistance in journalism, considering that, in theory, only human intuitive conscious
thinking can develop more intricate and contextualised pieces: human discretion is still essential
for organising, carrying out, and overseeing these procedures and undoubtedly to produce more
complex and contextualised outputs, regardless of how effective the algorithms may be.
Media organisations find, however, that this factual content coverage through AIS is attractive
since it offers an affordable means of producing excellent information that performs well in

search engine optimisation and that can supplement the news production field'®.

S3.3. Autonomous Al-generative Content: who holds the authorship?

In the previous paragraph, AlS-aided systems in the media field were presented, heightening
how Gen-Al tools could be, for limited purposes, a helpful instrument for text output production
in today’s journalist framework. Indeed, this possibility could easily supplement the media
industrial sector, but it is still subject to the constant need for ex-post human supervision.
However, considering its instrumental and assertive nature to journalists, this kind of Gen-Al
utilisation does not create, for the time being, urgent problems and legal implications regarding
authorship and creativity.

The situation is completely different in relation to Autonomous Al-generative content, whose
impact and implications for the media field itself and intellectual property rights are a source
of discussion among scholars. This debate will continue until a clear normative intervention is

designated, firstly at the international and European levels and, secondly, at the national level.

S3.4. Defining Gen-Al as a true creator?

As presented above, Gen-Al, by mimicking the style of human works, learns how to develop
original literary and artistic output through a deductive approach, producing its own artistic

performance. This leads to a provocative question, which poses the basis for the following

189 Ivi, pp.28-29.
190 Tvi, p.20; Diaz-Nocl, J. (2020). Artificial Intelligence Systems-Aided News and Copyright: Assessing Legal
Implications for Journalism Practices. Future Internet, 12(5), p.88.
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debate: could, in this case, Gen-Al be defined as an author and, consequently, claim copyright
protection for the work it produced without any human intervention? Suppose society
potentially attributes authorship to Gen-Al for its automated produced contents. In that case,
this legally entails asserting the premise that generative Artificial Intelligence is a legal entity
that can claim rights as IPRs and enforce obligations —hence, having legal personhood.
However, applying the negative moral reason for Al legal personhood presented in Section II,

the answer to this question is surely negative.

Furthermore, to be defined as an author, two main requirements, both at the EU/UK and U.S.
levels, should be met: originality and creativity. However, both the Berne Convention and ECJ
case law, on one side, and the UK Patent Act*®* and U.S. Patent Act**?, on the other side, clearly
state that these two requirements must also derive from a human inventor.

In this regard, the DABUS case could be of help. DABUS is an Al system created to mimic
human intellective thinking, resulting in the ability of the machine to produce its own creations.
Several patent applications filed to recognise DABUS as an inventor have been rejected in the
UK, U.S., and Germany, as well as by the European Patent Office, except for South Africa®®.
The reason for rejection was that, despite that Al intelligent system produced original creative

work, it was not a human inventor'%*.

From all these premises, it is possible to notice that today’s societal and legal framework is not
prone to formally recognise Gen-Al as having a legal personality and, hence, as a true creator.
The main reasons for this negative attribution are derived from moral philosophy and cultural

sciences®,

191 Section 13(2) of the UK Patent Act of 1977. Available at: https://www.gov.uk/guidance/the-patent-act-
1977/section-13-mention-of-inventor. [Accessed 22 Aug. 2024].

192 Section 100 (), Chapter 10, Title 35 of the U.S. Code as updated by America Invents Act of 2011. Available at:
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title35-section 1 00&num=0&edition=prelim.
[Accessed 22 Aug. 2024].

198 Due in large part to the fact that it runs a depository system that does not offer substantive assessment of patent
applications and that the term “inventor” is not specified in South African patent law, only the South African IP
Office has so far granted patents for DABUS ideas. KENNETH-SOUTHWORTH, E. AND LI, Y. (2022). Al inventors:
deference for legal personality without respect for innovation? Journal of Intellectual Property Law & Practice,
18(1), p.60.

194 Ibidem.

195 SENFTLEBEN, M. (2023). Generative Al and Author Remuneration. IIC - International Review of Intellectual
Property and Competition Law, 54, pp.1538-1541.
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In relation to the moral outlook, the main reason Gen-Al could not be depicted as having legal
personhood —hence claiming rights and enforcing obligations— is that it lacks consciousness and
personal intent in the traditional human sense. This assumption is true until contextualising
these two characteristics according to the circumstances we, as humans, understand and know.
It goes without saying that in the process of cultivating critical thinking, we do not yet know
whether, in the future, the fundamental concepts of consciousness and intent will be developed
on the same scale of values as they are today. Therefore, if this equation is no longer valid, the
previously indicated notions may change, necessitating reconfiguring them in light of the
altered circumstances and, maybe, driving to the extreme configuration of intelligent systems,
such as Gen-Al, as legal persons that may manifest their own consciousness and personal intent

able to be regarded as authors consequently®.

As regards cultural sciences motives, there are several reasons why, by now, for most scholars,
generative Artificial Intelligence, although able to simulate human intelligence and create
typical, original artistic works that are totally indistinguishable from a traditional human

t1°7_is not a true creator®®.

creation according to the Turing Tes
First, considering that human literature and creations are manifestations of conscious, intuitive
and intellective thinking, they are of great value to society. Instead, it could be argued that
Artificial Intelligence-generated works of literature and art cannot offer the same inspiration
for bettering society’s conditions. Indeed, an Al system can emulate human inventiveness and
produce work as creative and literary as possible; however, it cannot penetrate the surface of a
human artwork, look past its outward form, and critically evaluate its meaning and message in
the context of the times!®. Al systems do not have the same human perception and

understanding of social and political environments. They are not impacted by social norms in

the same manner that people are.

196 Ibidem. The following is this Dissertation’s author opinion.

197 The opening question of English mathematician Turing’s 1950 book “Computing Machinery and Intelligence”
was “Can machines think?”. Turing proposed an imitation game in which a human interrogator attempts to
determine which of the other two participants is a machine, as an alternative to explicitly answering this issue,
which would require someone to define the difficult concepts “think” and “machines”. Since then, the Turing test,
also known as the imitation game, has been used to evaluate artificial intelligence advancements. KAZEEVA, 1.
(2024). Sui Generis Intellectual Property Protection for Works Generated by Al Systems. In: Sui Generis
Intellectual Property Protection: Perspectives in law, business and innovation. Springer Nature, p.66.

198 SENFTLEBEN, M. (2023). Generative Al and Author Remuneration. IIC - International Review of Intellectual
Property and Competition Law, 54, p.1538.

19 Ibidem.
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Second, if this is true, and thus Al systems cannot feel and endure modern society’s problems
like humans can, they will always be unable to inspire ideas of a new ethical consensus that
aligns with people’s current preferences?®.

Third, as long as the act of creation is carried out not by a human user but by an autonomous
Gen-Al system that can produce its own original and creative work, this may lead to worrying
effects on society. People may lose any motivation to cultivate their own aesthetic practice or
experiment with other kinds of expression if they start to view literary and creative production
as essentially the purview of artificially intelligent systems, where the machines would become
experts at actively assimilating, appropriating, and creatively recombining literary and artistic
works. Consequently, the intrinsic human practice’s ability to foster creative freedom and aid
in the development and self-actualisation of the individual in contemporary society would be

compromised?®?.

S3.4.1. Looking at the input data: the programmer or the end user as potential authors for Al-

generated content

In subsection S3.3.1. above, it has been analysed that, at the moment, the focus is merely on the
output side of the AI’s production process: even though intelligent systems may develop some
creativity and originality in their output creations, the human inventorship requirement would
not be met.

However, Al-autonomous generated content is a reality in constant development in the 21st

century, and it needs to be regulated and protected in terms of [PRs.

A possible solution to the current negative configuration of Al as a legal entity and, hence, as

an author, could relate to the so-called input perspective.

From a technological point of view, Gen-Al systems are trained by providing them with a set
of different kinds of data, quantitatively and qualitatively speaking, to enable the generative
system itself to learn from those data and, consequently, produce new content, which may be

both original and creative, even though produced artificially.

200 Tyi, p.1539; On this contribution of artwork to the improvement of societal conditions, see also SCHILLER, F.
(1794-1795). Uber die aesthetische Erziehung des Menschen. In: Berghahn KL, ed., Reclam, Stuttgart 2000, Letter
27, p.120-121.

201 SENFTLEBEN, M. (2023). Generative Al and Author Remuneration. IIC - International Review of Intellectual
Property and Competition Law, 54, p. 1541.
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Some scholars suggest that, considering the Al system’s inability to assert authorship for the
reasons above and should the creator of the input data be unable to assert their ownership of the
derived Al output, either the AI’s programmer or the end-user could be depicted as authors.

To determine the best option, the programmer’s coding and the end user’s input will need to be

examined in a case-specific manner.

Given the inventiveness shown in creating an Al system that could generate ideas, it stands to
reason that the Al system’s creator would benefit most from being recognised as the creator of
both the Al system and the inventions it generates.

Indeed, assigning authorship to the programmer can seem like the best course of action, given
its indirect technological investment in the result produced by Al. This point of view is
motivated by the notion that the complex process of creating such Al systems necessitates a
great degree of expertise, ingenuity, inventiveness, and a mentally demanding procedure.
Consequently, it becomes essential to recognise and defend the rights of the programmers who
devote their knowledge and resources to developing these systems to encourage additional
developments and guarantee a just and equitable environment for programmers/designers?2,
However, because Al-generated works have varying degrees of autonomy, it might not be
appropriate to assign authorship solely to the programmer in every instance. This is because the
nature of Al-generated works may differ widely, making it challenging to assign ownership and
credit to just a single person. Furthermore, there is an element of unpredictability when it comes
to fully autonomous Al robots, as it is believed that no programmer can completely control the
outcome. Hence, there may be cases where the Al-generated content is so unpredictable that it
would not be possible to assert the participation of the programmer throughout the process?%,
Additionally, from an economic perspective, it would be unfair to reward the programmer for
copyright protection of the unexpected output of Al robots, especially since the programmer is
in no better position than anybody else to foresee the output, deleting in this way any kind
of direct causal relationship between people and the products produced by these machines?®.

In other words, attributing IPRs just to the programmers could create a sort of monopoly of the

202 KASAP, A. (2019) Copyright and Creative Artificial Intelligence (AI) Systems: A Twenty-First Century
Approach to Authorship of Al-Generated Works in the United States. Wake Forest Intellectual Property Law
Journal, 19(4) p.367.

23 DORNIS, T.W. (2020). Artificial Creativity: Emergent Works and the Void in Current Copyright Doctrine. YALE
JOURNAL OF LAW & TECHNOLOGY, XXII, p. 50.

204 Ibidem.
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big law techs, suffocating competition and limiting opportunities for small creators and start-

ups.

Having said that, another great number of scholars are inclined to the configuration of end-user
authorship over programmer authorship. The reasons are indeed related to those in favour of
programmer authorship, but here, they are examined from the contrary perspective.

First, even though the developer and designer of the Al system —rather than the end user— is the
primary creative force behind AI’s system architecture and implicitly the Al-generated works,
the important reality is that —in addition to possessing the original conception of the kind of
invention the user is expecting the Al system to produce— the end user is frequently required to
calibrate and make adjustments to the software code?®. The user indeed gives the Gen-Al
system a prompt for a specific task?%,

Second, recognising the end user with IPRs for Al-generated content is strongly believed to
result in a better economic equilibrium. Here, the issue is a bit more complicated but extremely

considerate2’

. As previously stated, giving intellectual property rights (IPRs) to programmers
or designers of Al systems could result in an unfair enrichment of those who develop the tools,
creating an imbalance, as it would unnecessarily reward the designers without encouraging the
use and further development of Al systems; instead, by giving IPRs to end users — those who
prompt a task and use Al to create new inventions — the system makes sure that the advantages
of innovation are distributed to those who actively engage with the technology, promoting a
wider and more valuable application of AI?%,

However, although attributing IPRs for Al-generated output to end users could discourage
economic monopoly and promote equal access to creative opportunities, this potential solution
still has disadvantages. Indeed, it may be challenging to determine who the rightful owner of
the work is, particularly if the Al and several people collaborated to create it. Moreover, end
users might employ Al to cheaply create massive amounts of copyright-protected information,
flooding the market and devaluing original works?®.

In any case, if we decide to evaluate the pros of the end-user approach to IPRs, applying end-

user authorship implies two other fundamental considerations.

205 KENNETH-SOUTHWORTH, E. AND L1, Y. (2022). Al inventors: deference for legal personality without respect for
innovation? Journal of Intellectual Property Law & Practice, 18(1), p.68.

206 Ibidem.

207 Ibidem.

208 Ibidem.

209 Ibidem.
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The first is that, to prevent any wholesale monopoly, the end user must be an individual who
utilises the intelligent system, either purchased or licensed by the Al designer?'°,

The second implies that the final user must show a clear causal relationship between the user’s
idea and the Al system’s result. For example, the UK Copyright, Designs and Patents Act of
2008 Section 9(3) has a clause that permits the “person by whom the arrangements necessary
for the creation of the work are undertaken” ?'! to be designated as the author of computer-

generated works.

In conclusion, given that Al-generated content frequently comes from a dynamic interaction
between users, the Al system itself and the programmer(s), where, on the one hand, users
contribute creatively by giving instructions, prompts, and iterative feedback, thereby shaping
the final output; Al developers, on the other hand, contribute by designing algorithms, selecting
training data, and creating the Al systems that produce content; therefore, authorship should be
approached more cooperatively. A collaborative approach between these two parties could be

the suitable solution to both:

- The lack of Al itself authorship given its non-legal entity despite being capable of
original and creative work.

- The dispute on creatorship that may consequently emerge from the left parties of end-
users and Al programmers.

- Recognising the contributions of both users and developers to Al-generated content

would promote equity and transparency from an ethical standpoint.

S3.5. A general conclusion

In Chapter One, an overall version regarding Al and Gen-Al has been presented. The aim was
to provide first the traditional philosophical debates regarding legal personality in general and,
second, to try to apply the notion of legal personality, as has been the case with corporations

throughout history, to Artificial Intelligence systems.

210 Ty, p.69.
2L Section 9 (3) UK Copyright, Designs and Patents Act of 2008. Available at:
https://www.legislation.gov.uk/ukpga/1988/48/section/9. [Accessed 27 Aug. 2024].
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While Section II presented different negative and positive visions regarding Al legal
personhood attribution and, finally, a more pragmatic approach to Al agenthood, Section III
started from that theoretical groundwork to debate the impact of Gen-Al on the media law
industries. Indeed, in the last Section, a first presentation on public awareness regarding Gen-
Al utilisation in media law fields, especially in newsrooms, was provided, outlining how, by
now, Al systems may be useful tools in today’s journalist framework. May this be the case,
generative Al systems as aided tools to journalist work should not create any problems in terms
of copyright considering, in this case, their instrumental value and the ex-post human revision.
Instead, the critical point of analysis that will serve as a common thread during the course of
this Dissertation has been the debate surrounding autonomous Al-generated content, which
potential originality and creativity are sources of problems in terms of intellectual property
rights, considering the AI’s lack of authorship since not a human inventor as the current

legislation requires.

Section III of this Chapter will be deepened in Chapter II, introducing a more normative
approach. In the next Chapter, the Western normative frameworks regarding Al in general and
Gen-Al, in particular, will constitute a fundamental point of reference for critically examining,

again, the authorship and inventorship assessment of Al-generated creations.
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CHAPTER TWO

ARTIFICIAL INTELLIGENCE: LEGAL AND JURISPRUDENTIAL COPYRIGHT
LAW FRAMEWORKS

In Chapter One, the debate surrounding positive or negative Al personality theories from a
moral, accountability and commercial perspective has been analysed, enlightening how most
legal scholars and politicians are inclined to negate such possible attribution. Consequently, the
discussion on Al’s impact in the media law industries, journalism in particular, has been
presented, drawing attention to the different usage of Gen-Al tools in media: on one side, the
so-called Al-aided tools to human journalist work; on the other side, the way more problematic
context of autonomous Al-generated content and relative implications in terms of authorship,

the latter ending up with the brief negation of Gen-Al as a true creator.

In this Chapter, the debate concerning the human authorship-inventorship tradition applied to
Al output will be further examined, building up the subsequent discussion of the current
copyright law protection for these artificial works in Western legal countries. Indeed, after a
general presentation in Section I regarding copyright tradition through the lenses of the Berne
Convention and the main distinction between Al-assisted outputs and Al-autonomous generated
content, Section II and III will focus respectively on the EU and U.S. legal frameworks
concerning Copyright Law and New Technologies Regulations. Thus, they will try to apply the
traditional IP normative outlook to both Al-assisted and Al-autonomous generated content.

The Chapter will conclude in Section 1V, focusing firstly on the positive exceptional copyright
protection for Al-autonomous outputs in Ireland and the UK and secondly on the potential legal
alternatives of neighbouring rights and/or a sui generis right as a form of protection for such

traditionally uncopyrightable Al-autonomously generated outputs in the EU and U.S. traditions.
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SECTION I
AI-PRODUCED WORKS IN GENERAL

—THE HUMAN AUTHORSHIP TRADITION IN INTELLECTUAL PROPERTY LAW—

S1.1. Copyright legal framework: a global analysis in the lenses of the Berne Convention

The legal ramifications of Al-generated content have garnered significant attention in recent
years, especially concerning copyright implications?'?: indeed, the legal validity and protection
of works produced by Al have come under scrutiny due to the technology’s rapid growth, which
has shown itself to be a revolutionary force, affecting many facets of human existence,
including the creation and production of literary and creative works?'®. The cultural industry
makes use of a variety of Al systems. Here are some of the most remarkable examples.

“The Next Rembrandt” is the most mentioned project to date. It is based on 168,263 picture
fragments from 346 of the painter’s works: the most popular Rembrandt motifs were recognised
and categorised using a deep learning technique and a facial recognition algorithm.

The outcome was then printed in multiple layers and in three dimensions to mimic an oil

painting with over 149 million pixels?'*

. Other well-known systems include “Flow Machines”,
which creates music based on a database of 13,000 genre-specific roadmaps, as well as “Tencent
Dreamwriter”, “Automated Insights natural language generation (NGL)”, and “Editor”, which
are Artificial Intelligence systems that work in the “automated” or “robojournalism” space?®’®,
a field that will be further examined in this Chapter context. A concrete example of Gen-Al
system utilisation in the journalistic field may be easier to comprehend if one examines the
article published by The Guardian and drafted by Chat GPT-3 in 2020%°.

Furthermore, a very recent debate surrounding Gen-Al creations happened in the media music

industry when a brief clip from one of French DJ David Guetta’s most recent performances was

212 GAFFAR, H. AND ALBARASHDI, S. (2024). Copyright Protection for AI-Generated Works: Exploring Originality
and Ownership in a Digital Landscape. 4sian Journal of International Law, p.1.

213 Ibidem.

214 DUQUE LIZARRALDE, M. AND MEINECKE, C. (2023). Authorless Al-assisted productions: Recent developments
impacting their protection in the European Union. JIPITEC, 17, p. 85.

215 Tvi, pp. 85-86.

216 GPT-3 (2020). A robot wrote this entire article. Are you scared yet, human? The Guardian. [online] Available
at: https://www.theguardian.com/commentisfree/2020/sep/08/robot-wrote-this-article-gpt-3. [ Accessed 1 Jul.
2024].
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shared on his Instagram account in February 20232?!', beating dance music and what seems like
Eminem’s voice declaring: “This is the future rave sound; I'm getting off the underground”.
The DJ explained how he had come across several generative Al websites that produced voices
and lyrics. Guetta typed the instruction: “Write a verse in the style of Eminem about the Future
Rave” after one of them assisted him in coming up with lyrics in any style. He then replicated
Eminem’s voice using a different generative Al website. Lastly, he incorporated some music
with Eminem’s vocals. However, Guetta stated in an interview shortly after publishing the
original Instagram post that he would not make the mix available to the public because of his
respect for Eminem and, especially considering the murky legal landscape of copyright
entitlements when it comes to Al-produced output, it may be an assisted one or an autonomously

generated kind?*8.

These examples may help define the main topics surrounding creativity and authorship for Al-
produced output, but first, let us revoke two fundamental premises already mentioned in
Chapter One.

Although there are broader claims that Al entities may imitate human qualities, the law has
consistently and successively held that Al systems are not legal people as a matter of law?°.
Legal personality is the doorway to rights and obligations; therefore, since Al entities are not
legal persons, they are not ontologically capable of being considered authors??, and IPRs may
not vest in them. However, it is also true that even though Al systems are not legally authors,
they can still help humans in the creation process or create autonomously. Hence, the debate
should not start on whether Gen-Al is ontologically a person and hence an author (which,
considering the main perspectives in Chapter One, is not really sustained among legal scholars);
rather, it should first focus on whether Al-produced output may still be definable as “works”,
deserving a form of copyright protection either way, provided the difference between Al-

assisted works and Al-autonomous generated outputs.

217 Instagram post by GUETTA, D. (2023). Instagram. [online] www.instagram.com. Available at:

https://www.instagram.com/p/CoNgQuFqIHZ/. [Accessed 1 Jul. 2024].

218 ROCHE, S. (2023). David Guetta: “If you have terrible taste, your music is still gonna be terrible, even with AI”.
[online] MusicTech. Available at: https://musictech.com/news/david-guetta-on-ai/. [Accessed 1 Jul. 2024]. In my
humble opinion, considering this assumption from the French DJ, however, one could also conclude in the opposite
sense. Thus, thanks to Al, the development of new artistic forms could emerge, leading to the substitution of artists
by Gen-Al or, even worse, to a new category of artists who actually do not contribute to a creative sense but
systematically apply Al in their professional usage.

219 CHESTERMAN, S. (2020). ARTIFICIAL INTELLIGENCE AND THE LIMITS OF LEGAL PERSONALITY.
International and Comparative Law Quarterly, 69(4), pp.820, 834.

220 See subsection 3.3.1. Chapter One.
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Consequently, what is the problem with the notions of “work™ and “copyrightable work” in the
new digital era? The answer is quite simple. “Work™ and “author” have always been intertwined
in the IP tradition; a work cannot exist without an author who has engaged in an intellective
creative effort?’. However, this dichotomy has been undermined by the emergence of new
technologies like Artificial Intelligence in the cultural sphere. Specifically, when we examine
the autonomously produced works by Gen-Al, we find that there is apparently a creation but no
human author (being that of the persistent, anthropocentric conception of authorship). Thus,
reasoning in an evolutionary sense, should these artificial works be protected either way? This

is the debate IP legal scholars are (and will be) facing in the near future.

First, let us consider that intellectual property’s current and traditional purpose is to protect

creations of the mind, such as inventions, literary and artistic works, designs and symbols,

names and images used in commerce, and to encourage innovation and human creativity??2,

Having said that, there are four main steps to take when assessing the nature of a copyrighted

work??. This procedure may be examined through a global analysis provided mainly by the

Berne Convention of 18862%*:

1. The domain areas in which the work is produced.

2. The level of human intellectual effort.

3. The originality and creativity requirements are assessed differently, considering both
the distinctive legal jurisdictions and the differentiation based on Al-assisted work and

Al-autonomous generated output.

4. The expression form of the work.

221 HUGENHOLTZ, P.B. AND QUINTAIS, J.P. (2021). Copyright and Artificial Creation: Does EU Copyright Law
Protect Al-Assisted Output? IIC - International Review of Intellectual Property and Competition Law, 52, p. 1207.
222 PAPANASTASSIOU, M. (2024). Intellectual property rights. In: C. Geisler Asmussen, N. Hashai and D.M.
Minbaeva, eds., Encyclopedia of International Strategic Management. Edward Elgar Publishing, pp. 174-175.

223 This subsection presents deeply the first two steps —~domain areas and human intellectual effort— leaving the last
two —originality/creativity and expression form— to a more specific analysis in the following Section II, due to the
greater jurisdictional differences characterizing the latter requirements compared to the more globally adaptable
former ones.

224 Ten European nations convened in the Swiss city of Berne in 1886 to establish a set of legal guidelines for the
preservation of creative works. This meeting is commonly referred to as the Berne Convention for the Protection
of Literary and Artistic Works. They created and approved a multi-party agreement that contained terms for a
standardised border-crossing mechanism that was given the same name. Since then, numerous updates have been
made to its rules. Authors, composers, poets, painters, and other artists are given the tools to manage the terms,
circumstances, and uses of their creations by virtue of the treaty. As of July 2024, the Berne Convention is now
ratified by 176 countries worldwide.
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First, as regards the domain areas, a work may be copyrightable when it is produced within
literary, scientific or artistic areas as provided by Article 2 (1) of the Berne Convention as

amended in 1979:

“The expression “literary and artistic works” shall include every production
in the literary, scientific and artistic domain, whatever may be the mode or
form of its expression, such as books, pamphlets and other writings, lectures,
addresses, sermons and other works of the same nature; dramatic or
dramatico-musical works, choreographic works and entertainments in dumb
show,; musical compositions with or without words, cinematographic works
to which works expressed by a process analogous to cinematography are
assimilated; works of drawing, painting, architecture, sculpture, engraving
and lithography, photographic works to which works expressed by a process
analogous to photography are assimilated; works of applied art; illustrations,
maps, plans, sketches and three-dimensional works relative to geography,

topography, architecture or science”?%,

Second, the human intellective effort in the creation process should be assessed. With the
advancement of Al technologies, this element could have a different intensity level depending
on whether the Al-produced output is an assisted outcome or an autonomous generated®?® the
difference of which will be analysed in the next subsection. For now, let us consider the global
framework provided by the Berne Convention and the Human Rights normative framework
about the intelligent effort in the creative procedure as mainly deriving from human intellective
and intuitive thinking®?’.

Berne Convention copyright acquis is mainly based on droit d auteur tradition??®; although the
Convention leaves it up to the contracting parties to define a work’s “author”, its language and

historical background strongly imply that the terms “author” and ‘“‘authorship” relate to the

225 Art. 2(1) of the Berne Convention for the Protection of Literary and Artistic Works (as amended on September
28, 1979). Available at: https://www.wipo.int/wipolex/en/text/283698#P85 10661. [Accessed 19 Aug. 2024].

226 TA1A, V. (2022). To Be, or Not to Be ... Original Under Copyright Law, That Is (One of) the Main Questions
Concerning Al-Produced Works. GRUR International, 71(9), p. 798.

227 HUGENHOLTZ, P.B. AND QUINTAIS, J.P. (2021). Copyright and Artificial Creation: Does EU Copyright Law
Protect Al-Assisted Output? /IC - International Review of Intellectual Property and Competition Law, 52, pp.
1194-1195.

228 Ibidem.
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natural person who created the work??. This suggests that only human creators may apply for

copyright protection for their work?3®

. As a confirmation of this, the Convention’s minimum
conditions of copyright protection are exclusively triggered by acts of human creation, as is
made clear by the clause on moral rights (Art. 6-bis) that are only provided to human
“authors”?3!,

Human rights framework provides additional evidence that human authorship is a prerequisite
for copyright. For instance, authors’ material and moral rights stemming from their creations of
science, literature, or the arts are safeguarded under the Universal Declaration of Human Rights
(UDHR). The idea of authorship under the UDHR inherently pertains to human authorship since
any human rights are, by definition, inherent in human beings?®,

In summary, at the international level, usually, material created without human involvement is
not eligible for copyright protection because it is not definable as a work coming from the
human intellectual effort requirement?®. Therefore, material produced entirely by Artificial
Intelligence systems —hence, Al-autonomous generated outputs— without the involvement of

human intellect is not, in theory, a proper work covered by copyright laws. Instead, works

produced by human authors with the mere assistance of computers —the so-called Al-assisted

229 GINSBURG, J.C. (2003). The Concept of Authorship in Comparative Copyright Law. DePaul L. Rev., 52, pp.
1063, 1069.

230 Art. 2(6) of the Berne Convention (“protection shall operate for the benefit of the author”). Available at:
https://www.wipo.int/wipolex/en/text/283698#P85_10661. [Accessed 19 Aug. 2024].

231 Art. 6-bis of the Berne Convention establishes as follows: “(1) Independently of the author’s economic rights,
and even after the transfer of the said rights, the author shall have the right to claim authorship of the work and
to object to any distortion, mutilation or other modification of, or other derogatory action in relation to, the said
work, which would be prejudicial to his honour or reputation.(2) The rights granted to the author in accordance
with the preceding paragraph shall, after his death, be maintained, at least until the expiry of the economic rights,
and shall be exercisable by the persons or institutions authorized by the legislation of the country where protection
is claimed. However, those countries whose legislation, at the moment of their ratification of or accession to this
Act, does not provide for the protection after the death of the author of all the rights set out in the preceding
paragraph may provide that some of these rights may, after his death, cease to be maintained.(3) The means of
redress for safeguarding the rights granted by this Article shall be governed by the legislation of the country where
protection is claimed”.Available at: https://www.wipo.int/wipolex/en/text/283698#P85_ 10661. [Accessed 19 Aug.
2024].

See also HUGENHOLTZ, P.B. AND QUINTAIS, J.P. (2021). Copyright and Artificial Creation: Does EU Copyright
Law Protect Al-Assisted Output? /I/C - International Review of Intellectual Property and Competition Law, 52,
pp. 1194-1195.

232 According to Art. 27 (2) of the Universal Declaration of Human Rights: “Everyone has the right to the protection
of the moral and material interests resulting from any scientific, literary or artistic production of which he is the
author”.  Available at:  https://www.ohchr.org/en/human-rights/universal-declaration/translations/english.
[Accessed 22 Aug. 2024].

233 U.S. COPYRIGHT OFFICE (2021). Chapter 300. In: Compendium of U.S. Copyright Office Practices. 3rd edn.,
Sections 313(2): “Works produced by a machine or mere mechanical process that operates randomly or
automatically without any creative input or intervention from a human author”. Available at:
https://copyright.gov/comp3/chap300/ch300-copyrightable-authorship.pdf. [Accessed 22 Aug. 2024].
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output— are still allowed and copyrightable as long as the human contribution satisfies the legal

requirements for originality and creativity?®*,

Third, the originality/creativity requirement should be assessed, which, however, is very
complicated to depict for two main reasons: one more technological and the other more context-
related?®.

Technological (r)evolutions have always disrupted the copyright system, creating opportunities

236 and new

and hazards that have mostly led to new, unconventional forms of creative works
channels for producing, disseminating, and consuming information®’(legal and illicit**®) to
balance the various interests at stake, copyright rules have been periodically modified at each
stage of economic development?®. This is also the case with Al technologies, in which the
constant technological evolutionary framework makes it difficult to assess the originality

criteria of their works stably?4

. Moreover, comprehending the technologies that are being
examined is necessary to evaluate how adequate the originality requirement is. However,
reaching a common consensus on the level of originality and creativity that Al works must
satisfy to be considered copyrightable is troublesome due to the confusion around the —
sometimes too broad— definition of Al, Gen-Al, and, subsequently, Al-produced outcomes?*!.

Furthermore, the meaning and subsequent implementations of the elusive concept of originality
are not widely agreed upon since legislators, courts, and scholars have interpreted it multiple

times, leading to various, sometimes contradictory conclusions?*?. Therefore, the subjective and

234 HUGENHOLTZ, P.B. AND QUINTAIS, J.P. (2021). Copyright and Artificial Creation: Does EU Copyright Law
Protect Al-Assisted Output? /IC - International Review of Intellectual Property and Competition Law, 52, p. 1196.
See also GINSBURG, J.C. (2003). The Concept of Authorship in Comparative Copyright Law. DePaul L. Rev., 52,
p. 1074. “The participation of a machine or device, such as a camera or a computer, in the creation of a work need
not deprive its creator of authorship status, but the greater the machine s role in the work’s production, the more
the ‘author’ must show how her role determined the work's form and content”.

235 JAIA, V. (2022). To Be, or Not to Be ... Original Under Copyright Law, That Is (One of) the Main Questions
Concerning Al-Produced Works. GRUR International, 71(9), p. 794.

2% For a general analysis, see BONADIO, E. AND LUCCHI, N. (2018). Non-Conventional Copyright. Do New and
Atypical Works Deserve Protection? Edward Elgar Publishing.

237 RosATI, E. (2013). Originality in EU copyright: full harmonisation through case law. Cheltenham, UK;
Northampton, Ma: Edward Elgar, pp. 28-39.

238 EUROPEAN UNION INTELLECTUAL PROPERTY OFFICE, WAISMAN, N., GARCIA-VALERO, F., BRECKWOLDT
JURADO, A. (2020). Online copyright infringement in the European Union: title-level study: film, music and TV.
European Union Intellectual Property Office.

239 TAIA, V. (2020). Towards the EU Directive on copyright in the Digital Single Market: from the hosting provider
liability in the RTI/Yahoo case to its critical implementation in Italy. Journal of Intellectual Property Law &
Practice, 15(10), pp. 827-828.

240 Ihidem.

241 JAIA, V. (2022). To Be, or Not to Be ... Original Under Copyright Law, That Is (One of) the Main Questions
Concerning Al-Produced Works. GRUR International, 71(9), p. 794.

242 Ivi, p. 796.
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polysemic interpretation of this term has created —and continues to create— a fertile ground for
discussing how to reach a consensus over the least originality threshold necessary to achieve

243

the desired ius excludendi alios®®. Very briefly?**, two basic antagonistic theories of civil and

common law countries on the originality requirement should be anticipated®*°,

On the one hand, the originality criteria are satisfied if the work demonstrates the author(s)’s
personal expressive and creative decisions, as per the continental doctrine derived from the
droit d’auteur or civil law systems established in the Romantic era. This technique encourages
authors to express themselves by putting their personalities in their works?*®. Therefore, it
promotes using copyright to almost idealistically advance “quality” in the arts and culture.

On the other hand, in common law systems, a work may be considered original if its author(s)
put a lot of “sweat of their brow” into it. As a result, a creation would always be eligible for
copyright protection if its creator used enough talent, labour, or effort?*’: the motto “a work is

copyrightable if it owes its origin to the author**®

reflects this minimalist approach to
originality indeed, emphasising the protection of sizable labour and investment, regardless of
the subjective contribution. Here, the main goals are to promote the development of new works

I't249

of a and reduce the subjective analysis involved in determining what is worthy of

protection®,

Given these two technological and context-related reasons concerning the originality
requirement, this criterion will be clearly analysed in Section II and Section III in relation to
the different technological Al-produced outputs and to the various jurisdictions where these
outputs are created.

What, however, should be underlined is that although civil and common law systems have been

at odds for so long because they support different kinds of effort, encouraging, respectively, a

243 Ibidem.

244 The main difference among civil and common law countries requirements for originality and creativity will be
assessed, together with the relative normative and jurisprudential framework, in Section II Chapter II.

285 MosCATI, L. (2020). Diritti d’autore. Storia e comparazione nei sistemi di civil law e di common law. Giuffré;
See also STROWEL, A. (1993). Droit d’auteur et copyright. Bruylant.

248 Philosophically speaking, the subjective hypothesis was strongly endorsed by HEGEL, G.W.F. (1967).
Philosophy of Right. Clarendon Press cited by FROSIO, G. (2018). Reconciling Copyright with Cumulative
Creativity. Edward Elgar Publishing, pp. 156-157.

24T UKHL Walter v. Lane [1900] AC 539, J0806-3. This UK House of Lords decision on the issue of Authorship
under the Copyright Act 1842 has been recognised as an early illustration of the sweat of the brow doctrine and is
recognised as a landmark case on the idea of originality in copyright law. For a critical analysis, PILA, J. (2008).
An Intentional View of the Copyright Work. The Modern Law Review, 71(4), pp.535-558.

248 MAGGIORE, M. (2018). Artificial Intelligence, computer generated works and copyright. In: E. Bonadio and N.
Lucchi, eds., Non-Conventional Copyright. Cheltenham, UK: Edward Elgar Publishing, p. 387.

249 BENTLY, L., SHERMAN, B., GANGJEE, D. AND JOHNSON, P. (2018). Intellectual Property Law. 5th ed. Oxford,
UK: Oxford University Press, pp. 35-36.

20 ROsATI E. (2013). Originality in EU Copyright. Cheltenham, UK; Northampton, Ma: Edward Elgar Publishing,
p. 89.
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qualitative or a quantitative one (i.e., a subjective or an objective effort)®!; over time, they

started to converge in the assessment of the copyright originality criteria?®2. The former nations
are starting to decrease the “intensity” of the originality requirement to accommodate lower

253

thresholds of creativity?> and, consequently, encouraging more investments®*; the latter

nations are becoming more specific in their demands, also requiring a more qualitative

approach; hence, requesting “original skill and labour”?* instead of mere “skill and labour

9256
Fourth, the expression form of the creator’s inventiveness should be analysed.

The author’s expression must, in some way, demonstrate how they have used their creative
freedom. Concepts lacking structure or form cannot be considered “works”?’. This expression
requirement implies a causal relationship between an author’s creative act —the exercise of their
creative freedom— and the expression of that act in the shape of their produced work?°8.

It is still uncertain if and how much of the work’s original elements should have been planned
out by the creator or if just the final expression is sufficient. It is reasonable to suppose that the
idea of a work being “the author’s own intellectual creation” necessitates some level of ex-ante
authorial intent in addition to human involvement or intervention ex-post. But does the overall
ex-ante authorial intent alone suffice, or does copyright law demand particular intent for each
unique aspect of the work??*® It would be overly severe and unsupported by current law and
practice to require that all expressive elements of the work be preconceived®®. In other words,
is sufficient for the author to have a general authorial intent before the work is articulated,

allowing for accidental expressive elements?®!,

21 Ivi, p. 73.

22 Ivi, p.70.

258 RAHMATIAN, A. (2011). Copyright and Creativity. The Making of Property Rights in Creative Works.
Cheltenham: Edward Elgar Publishing, p. 187.

254 GEIGER, C. (2021). Intellectual Property and Investment Protection: A Misleading Equation. In: V. Fischer, G.
Nolte, M. Senftleben and L. Specht-Riemenschneider, eds., Gestaltung der Informationsrechtsordnung -
Festschrift fiir Thomas Dreier zum 65. Geburtstag. Munich: Verlag C. H. Beck, pp.17-29.

25 UK HOUSE OF LORDS —Newspaper Licensing Agency Limited v Marks and Spencer Plc, UKHL 38 [2001]
UKH; US SUPREME COURT —Feist Publications, Inc. v. Rural Tel. Serv. Co.,499 U.S. 340 [1991].

26 Ibidem.

257 HUGENHOLTZ, P.B. AND QUINTATIS, J.P. (2021). Copyright and Artificial Creation: Does EU Copyright Law
Protect Al-Assisted Output? IIC - International Review of Intellectual Property and Competition Law, 52, p. 1199.
28 Ibidem.

29 Ibidem.

260 Tyi, p. 1200.

21 Ibidem. See also HARTMANN, C., ALLAN, J.E.M., HUGENHOLTZ, P.B., QUINTAIS, J.P. AND GERVAIS, D. (2020).
Trends and Developments in Artificial Intelligence- Challenges to the Intellectual Property Rights Framework-
Final Report for the European Commission. Luxembourg: Publications Office of the European Union, p. 75.

69



S1.2. Al-assisted output and Al-generated output: a general analysis

As anticipated in S1.1., in our digital age, the originality criteria may imply different thresholds
depending on the kind of Al-produced works. This criterion would be better analysed in Section
II considering the civil or common law jurisdictions’ assessment of it, given the difference
between Al-assisted and Al-autonomously generated works.

Hence, Section I will now conclude by presenting the main technological differences regarding
the diverse kinds of Al-produced outputs?®? developed in the current academic debate and

presented in WIPO Revised Issues Paper on Intellectual Property Policy and Artificial

Intelligence in 2020753
1. Al-assisted work.
il. Al-autonomous generated work.

As regards Al-assisted outputs, these works include those that are still the result of human
intellectual labour, even though Al is utilised to help with, enhance, and/or refine the job. There
are stages in the context of Al-assisted works where human intervention is required, allowing
for the manifestation of creativity?®4. Since it may be assumed that the same solution that applies
to computer-assisted works can also apply to these productions, difficult interpretation issues
should not arise®®®.

It 1s important to remember that people have historically been “assisted” by machines in
creating new works. Consider the invaluable assistance a paintbrush, typewriter, or camera
provides when the matching creation is realised. No one would deny that the human author is

the sole creator of these works, even though those outputs could not exist without these tools,

nor would they acknowledge these supports as co-authors®®,

262 JA1A, V. (2022). To Be, or Not to Be ... Original Under Copyright Law, That Is (One of) the Main Questions
Concerning Al-Produced Works. GRUR International, 71(9), pp. 798-801.

%63 WIPO SECRETARIAT (2020). WIPO CONVERSATION ON INTELLECTUAL PROPERTY (IP) AND
ARTIFICIAL INTELLIGENCE (AI) Second Session —REVISED ISSUES PAPER ON INTELLECTUAL
PROPERTY POLICY AND ARTIFICIAL INTELLIGENCE. In: WIPO/IP/AI/2/GE/20/1 REV. Geneva: WIPO,
para.12, 16

264 TA1A, V. (2022). To Be, or Not to Be ... Original Under Copyright Law, That Is (One of) the Main Questions
Concerning Al-Produced Works. GRUR International, 71(9), p. 798.

25 Ihidem.

286 SPINA ALI, G. (2019). The Times They Are AI-Changing: Copyright and Computer Generated Works. 4IDA -
Annali Italiani del Diritto d’Autore, della Cultura e dello Spettacolo, 27(1), p. 371.
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Computer-aided design, or CAD, is a more modern and classic example, given that these
programs produce various outputs, such as 3D printing®®’. For the production of these outputs,
there is a great human material and creative contribution that integrates the requirement of
human intellective effort, although assisted by a machine?®®.

Conversely, the same logic can be used for Al-assisted works: the highly sophisticated software
would essentially be viewed as a typewriter for writers, a paintbrush for painters, or a camera
for photographers®®, even though AI’s contribution can undoubtedly surpass that of these
instruments?’°,

Hence, defining the technicalities of Al-assisted works does not negate the requirement that the
supposed human author makes enough free and creative decisions throughout the different
stages —conception, execution, and production— of the creative process of Al-assisted outputs?’*.
Should one or more stages exhibit a level of arbitrariness that allows the human creator to
convey their unique style intentionally, the work ought to be deemed unique and hence

protected by copyright?’2.

The discussion regarding Al-autonomous generated works is much more intricate. This is due
to the lack of human intervention in the automated creative process. Al can adapt its actions to
unexpected data or situations in this scenario, creating original and creative outcomes?’>.

For clarity’s sake, input training is still needed for an Al system to produce and create

autonomously. Hence, even in these cases, human intervention occurs during the programming

267 MENDIS, D. (2014). ‘Clone Wars’ Episode II —The Next Generation: The Copyright Implications Relating to
3D Printing and Computer-Aided Design (CAD) Files. Law, Innovation and Technology, 6(2), pp.265-281.

268 GINSBURG, J.C. AND BUDIARDIJO, L.A. (2018). Authors and Machines. Berkeley Technology Law Journal, 34(2),
pp.360-363: “[a]s long as those agents act within the scope of the author s intended delegation of authority, and
as long as the principal constrains how the agent carries out her task”. This is how artificial intelligence is
equalised to amanuensis. As a result, they view the primary as the author —that is, the programmer, the user, or
both, depending on who is the genius.

29 In Burrow-Giles Lithographic Co. v. Sarony 111 US 53 [1884], the U.S. Supreme Court upheld the
copyrightability of photographs on the grounds that the photographer is the author of the work by bringing an idea
to life and that images may be the product of the photographer’s own original mental conception. In CJEU case
law see Painer Case C-145/10 para 92, which affirms that portrait photos are eligible for copyright protection.
See also IAIA, V. (2022). To Be, or Not to Be ... Original Under Copyright Law, That Is (One of) the Main
Questions Concerning Al-Produced Works. GRUR International, 71(9), p. 798.

ZI0THALAINEN, J. (2018). Computer creativity: artificial intelligence and copyright. Journal of Intellectual Property
Law & Practice, 13(9), p. 725; see also 1AIA, V. (2022). To Be, or Not to Be ... Original Under Copyright Law,
That Is (One of) the Main Questions Concerning AI-Produced Works. GRUR International, 71(9), p. 798.

271 1AIA, V. (2022). To Be, or Not to Be ... Original Under Copyright Law, That Is (One of) the Main Questions
Concerning Al-Produced Works. GRUR International, 71(9), p. 798.

212 Ibidem.

2% 'WIPO SECRETARIAT (2020). WIPO CONVERSATION ON INTELLECTUAL PROPERTY (IP) AND
ARTIFICIAL INTELLIGENCE (AI) Second Session —REVISED ISSUES PAPER ON INTELLECTUAL
PROPERTY POLICY AND ARTIFICIAL INTELLIGENCE. In: WIPO/IP/AI/2/GE/20/1 REV. Geneva: WIPO,
para.12.
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phase, which includes the following tasks: (i) writing the source code, (i) “feeding” the
algorithm with input data, and (iii) choosing the goal or goals that Al should accomplish during
the production process, having a “prompt” given by the human user®’*.

That being stated, Al-autonomously generated works lack human involvement in both the
execution and production phases?”. Here, the idea of Al as a straightforward tool in the hands
of its users is hampered by the high degree of automation?’®. The relationship between the
human intervention —feeding, programming, and/or setting algorithmic parameters— and the
resultant output gets so rarefied that it might be impossible to attribute the work to humans. Too
many algorithmic random selections sever the causal connection between human input and the
Al-autonomous generated works that are produced?’’.

This limited presence of human intervention, just to the programming stage, highlights how the
copyright system, which has traditionally been entwined with the acknowledgement of and
rewards for human creativity expression, is facing serious policy challenges in light of the rapid
expansion of Al skills in this field, which are becoming more autonomous and independent
every day?’ 27°,

As summarised in the paper Revised Issues Paper on Intellectual Property Policy and Artificial

Intelligence in 2020 by WIPO, considering how Al-autonomously generated content is a given

in our society, the possibility of inserting it into the current copyright legal framework presents

274 Among scholars there is quite an agreement on the three different human contribution for the Al training in the
algorithms programming phase, which, independently on the distinction between Al-assisted and Al-
autonomously generated outputs, occur. See DELTORN, JM., MACREZ, F. (2018). Authorship in the age of machine
learning and artificial intelligence, CEIPI Research Papers No 10, p. 14; HUGENHOLTZ, P.B. AND QUINTAIS, J.P.
(2021). Copyright and Artificial Creation: Does EU Copyright Law Protect Al-Assisted Output? /IC -
International Review of Intellectual Property and Competition Law, 52, p.19.

275 TA1A, V. (2022). To Be, or Not to Be ... Original Under Copyright Law, That Is (One of) the Main Questions
Concerning Al-Produced Works. GRUR International, 71(9), p. 799.

218 Jhidem; EUROPEAN PARLIAMENT (2017). Resolution of 16 February 2017 with recommendations to the
Commission on Civil Law Rules on Robotics (2015/2103(INL)). Available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52017IP0051. [Accessed 4 Jul 2024]. The resolution emphasises that robots
become less suitable to be viewed as mere instruments in the hands of other actors the more autonomous they
become.

2" MAGGIORE, M. (2018). Artificial Intelligence, computer generated works and copyright. In: E. Bonadio and N.
Lucchi, eds., Non-Conventional Copyright. Cheltenham, UK: Edward Elgar Publishing, p. 383.

218 GAFFAR, H. AND ALBARASHDI, S. (2024). Copyright Protection for AI-Generated Works: Exploring Originality
and Ownership in a Digital Landscape. 4sian Journal of International Law, p.12.

279 In Chapter One S3.4., the debate surrounding the moral and cultural motives why Gen-AI may not be defined
as a true creator for its autonomous generated works, considering the implications in terms of the legal personality
debate, has been presented; trying to reach a potential solution to this authorship gap looking briefly at the input
perspective (of the programmer and/or end-user as potential claimants for authorship) but ending up with a
collaborative programmer-end user theoretical solution to the troublesome Al-generated content’s authorship
debate.
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important issues related to the core goals of the copyright system itself, which have historically
been to protect and promote human creativity?°.

Indeed, the idea that copyright law exists to safeguard human dignity and preference over
machine-generated creativity would be strengthened if Al-autonomously generated works were
not protected by copyright (hence, applying the traditional anthropocentric dichotomy of work-
human). A strategy like this would emphasise that the copyright system encourages and
compensates just people’s creative endeavours®!. The leading advocates of the negation of
copyright protection for these works argue that the technological nature of human input (in the
programming phase), mixed with the automated procedures of Al algorithms, is not a sufficient
justification for engaging in copyright protection?®?. They underline the difficulty in connecting
a traditional firm concept of human authorship with the idea of artificial intelligence, which

is still developing and unclear?®.

Moreover, these advocates sustain that Al-autonomously
generated works need to be regarded as belonging to the public domain; hence, broadening the
variety of outputs produced with Al assistance —including those produced during the planning,
designing, and choosing phases— would cause policy issues and may erode the public domain
itself284,

On the other hand, if we consider the Al-autonomous generated output as a copyrightable work,
the copyright system would support the spread of creative works in the consumer’s hands,
regardless of whether they were produced by humans or machines, prioritising the accessibility
and availability of creative works without differentiation?®°.

Some academics dispute in favour of protecting these works under current copyright law
regimes, claiming that if this protection were not granted since there was no human

involvement, these works would eventually enter the public domain, and customers would then

be free to access and utilise these works without worrying about accusations of copyright

280 WIPO SECRETARIAT (2020). WIPO CONVERSATION ON INTELLECTUAL PROPERTY (IP) AND
ARTIFICIAL INTELLIGENCE (AI) Second Session —REVISED ISSUES PAPER ON INTELLECTUAL
PROPERTY POLICY AND ARTIFICIAL INTELLIGENCE. In: WIPO/IP/Al/2/GE/20/1 REV. Geneva: WIPO,
para 23; GAFFAR, H. AND ALBARASHDI, S. (2024). Copyright Protection for Al-Generated Works: Exploring
Originality and Ownership in a Digital Landscape. Asian Journal of International Law, p.12.

281 WIPO SECRETARIAT (2020). WIPO CONVERSATION ON INTELLECTUAL PROPERTY (IP) AND
ARTIFICIAL INTELLIGENCE (AI) Second Session —REVISED ISSUES PAPER ON INTELLECTUAL
PROPERTY POLICY AND ARTIFICIAL INTELLIGENCE. In: WIPO/IP/AI/2/GE/20/1 REV. Geneva: WIPO,
para 23.

22 Ibidem.

283 Ibidem.

284 Ibidem.

285 Ibidem.
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infringement®®. They assert that denying authorship to these kinds of works would be harmful
since it would inhibit and hinder today’s “new” creativity?®”. Furthermore, it is considered
illogical to award patent protection to the organisation or programmer that developed the Al

software when its outputs are not protected?.

Both theories against and favouring Al-autonomous generated outputs copyrightability have
pros and cons. These new kinds of outputs are a given reality that legal scholars and legislation
face and will meet even more shortly. Hence, as will be enlightened in Section II and III,
although the majority of copyright frameworks adopt an anthropocentric approach that justifies
only the protection of Al-assisted outputs, some forms of legal alternative protection should
also be ensured for Al-autonomously generated works, encouraging in this way the new Al-

driven creativity?®

, while also considering the value of human creativity.

To conclude Section I, a clarification should be made.

The distinction between Al-assisted outcomes and Al-autonomous outputs is primarily a legal
differentiation developed for regulatory purposes?®®, which this Dissertation will use in Section
II for similar regulatory objectives in the EU and U.S. legal contexts. However, this distinction
does not reflect Al technology’s current state of the art: Al systems cannot yet produce fully
autonomous outputs without human assistance, particularly in the algorithm input programming

phase®®

. Despite this, the normative taxonomy is crucial in the legal debate because, with Al-
assisted outcomes, human creativity plays a more significant role than in Al-autonomous
outputs, where human input is mainly limited to the pre-production stage, leading to different

copyright protection implications.

286 ZHANG, J. AND XIE, X. (2023). Research on the Copyright Protection of Artificial Intelligence Generation in
the Smart Media Environment. In: 2023 3rd International Conference on Public Management and Intelligent
Society, p. 665.

27 Ibidem.

288 ABBOTT, R. (2017). Artificial Intelligence, Big Data and Intellectual Property: Protecting Computer-Generated
Works in the United Kingdom. In: T. Aplin, ed., Research Handbook on Intellectual Property and Digital
Technologies. Edward Elgar Publishing Ltd, Forthcoming, pp. 322-337.

29 PENG, S.C. (2018). Artificial Intelligence and copyright: the AI authors’ conundrum.
In: WIPO-WTO Colloquium Papers. [online], 9, pp.173—185. Available at:
https://www.wto.org/english/tratop _e/trips_e/colloquium_papers_e/2018/chapter 13 2018 e.pdf. [Accessed 4
Jul. 2024]; AL-SHARIEH, S. (2021). The intellectual property road to the knowledge economy: remarks on the
readiness of the UAE Copyright Act to drive Al innovation. Law, Innovation and Technology, 13(1), pp. 141-166.
2% DUQUE LIZARRALDE, M. AND MEINECKE, C. (2023). Authorless Al-assisted productions: Recent developments
impacting their protection in the European Union. JIPITEC, 17, pp. 88-89.

21 Ibidem.
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SECTION II
THE RELATIONSHIP BETWEEN COPYRIGHT AND AI OUTPUTS

—THE EUROPEAN LEGAL FRAMEWORK-

The following Section will present the relationship between current Copyright Laws and
Artificial Intelligence outputs in the European legal framework, considering the normative
distinction between Al-assisted and Al-autonomous generated outputs presented at WIPO in
2020 and followed by civil and common law countries.

Section II is divided into two macro areas: the first presents the overall European Copyright
and Al legal frameworks, and the second applies the established EU Copyright Law tradition

to Al-produced works and its relative implications for authorship.

S2.1. The European legal frameworks for established Copyright Law, New Technologies

Regulations and the intersection between the two

The European legal framework disciplining the relationship between Copyright Law and New
Technologies such as Al requires the enlightenment of two parallel legislative macro areas: one
regarding established EU Copyright legislation and the other concerning Artificial Intelligence

Regulations, both strictly connected to each other.

1. The traditional EU Copyright legal framework

Let us start with the established Copyright legislative framework, which has undoubtedly been
affected by the rise of Artificial Intelligence technologies and Al outputs in recent years.

With the adoption of thirteen Directives and two Regulations thus far, copyright is essentially
standardised throughout the European Union?®2. In this way, EU Copyright Law offers the
necessary protection to encourage creation and investment in creativity while reducing national

disparities by establishing harmonised standards. In addition to fostering cultural diversity,

292 EUROPEAN COMMISSION, DIRECTORATE-GENERAL FOR COMMUNICATIONS NETWORKS, CONTENT AND
TECHNOLOGY (2022). Study on copyright and new technologies: copyright data management and artificial
intelligence. Publications Office of the European Union, p. 149. For the complete list of EU copyright directives
and regulations see https://digital-strategy.ec.europa.eu/en/policies/copyright-legislation.
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harmonised standards improve businesses’ and customers’ access to digital goods and services
throughout Europe, enabling copyright-protected items (such as books, music, films, software,
etc.) and services (such as services providing access to these commodities) to move freely
within the internal market is the main objective of these EU’s harmonisation efforts®®.
Furthermore, by providing a reasonably coherent interpretation of multiple copyright blocks —
such as the substantive conditions of protection, the scope of rights and exceptions, the
balancing with other fundamental rights (freedom of expression, privacy, and business
conduct), the obligations of online intermediaries (such as hyperlinking and aggregating
content), etc.— the Court of Justice of the EU (CJEU) has further clarified EU Copyright

Laws?**

. However, some topics —like moral rights— are not harmonised under EU law, leaving
spaces for national regulations?®®. The interpretative role of CJEU contributes essentially to the
application of EU Copyright legislation not only in general terms but also, for the time being,
in Al terms —as we will see regarding the interpretation of the originality requirement for Al-
produced outcomes.

Moreover, when dealing with the established EU Copyright framework, a fundamental mention
of the international regulations should be presented, given that numerous directives from the
European Union mirror the responsibilities of Member States under the Berne (1886)?°° and
Rome (1961) 2" Conventions, as well as the EU’s and its Member States’ obligations under the

World Trade Organization’s TRIPS Agreement?® and the two Internet WIPO treaties
of 1996: WIPO Performances and Phonograms Treaty*® and the WIPO Copyright

293 See https://digital-strategy.ec.europa.eu/en/policies/copyright-legislation.

294 EUROPEAN COMMISSION, DIRECTORATE-GENERAL FOR COMMUNICATIONS NETWORKS, CONTENT AND
TECHNOLOGY (2022). Study on copyright and new technologies: copyright data management and artificial
intelligence. Publications Office of the European Union, p. 149.

2% Ibidem.

2% The rights of authors and the preservation of works are covered under the Berne Convention. It gives artists —
poets, authors, musicians, painters, and so on— the ability to manage the usage, distribution, and terms of their
creations. It is built around three fundamental tenets and includes a number of clauses that specify the minimal
level of protection that must be provided, along with additional provisions that developing nations may choose to
utilise. See https://www.wipo.int/treaties/en/ip/berne/.

297 The Rome Convention provides protection for artists in performances, phonogram makers in phonograms, and
broadcasting organisations in broadcasts. Together with the International Labour Organisation (ILO) and the
United Nations Educational, Scientific, and Cultural Organisation (UNESCO), WIPO is in charge of overseeing
the convention’s administration. See https:/www.wipo.int/treaties/en/ip/rome/.

2% The most extensive multilateral agreement on intellectual property (IP) is the WTO Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS). It is essential for commerce in innovation and knowledge, for
settling trade disputes involving intellectual property, and for giving WTO members the freedom to pursue their
national policy goals. It presents the IP system in terms of public welfare, innovation, and technology transfer. A
balanced IP system is required, and the Agreement is a formal acknowledgement of the importance of the
connections between intellectual property and trade. See
https://www.wto.org/english/tratop_e/trips_e/trips_e.htm.

29 The rights of two types of beneficiaries, specifically in the digital sphere, are covered by the WIPO
Performances and Phonograms Treaty (WPPT): (i) performers (actors, singers, musicians, etc.); and (ii) producers
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Treaty®®. Indeed, the EU has to comply with these international laws, considering that all EU
Member countries are contracting parties in those. Though the WCT and TRIPS, components of
the WTO bundle of international trade agreements, directly bind the EU, the Berne Convention
only establishes responsibilities for the Member States*°!. In any case —as we will later present—
the international regulatory framework to which the EU and its Member States commit can be
of great help concerning the four-step procedure to follow (namely, the subject matter field, the
human intellective effort, the originality requirement and the expression form) in the assessment
of a work copyrightability in general and, in our days, Al-produced outputs copyrightability in

particular.

il. The European New Technologies legal framework

As regards the European New Technologies legal framework, especially in the last 2015-2024
decade, significant and extensive policy work on the regulation of Al has been done at the EU
institutional level, particularly by the European Parliament (EP) and the European Commission
(EC). Indeed, the main EU essential legal steps taken in the new technologies-Al areas that

deserve to be mentioned are the following:

i Resolution 2015/2103 (INL) with recommendations to the Commission on Civil Law
Rules on Robotics®®?.

ii. Communication from the Commission to the European Parliament, the European
Council, the Council, the European Economic and Social Committee and the
Committee of the Regions —Coordinated Plan on Artificial Intelligence— Com

(2018)795%%3,

of phonograms (individuals or organisations that take the lead and are in charge of fixing sounds). See
https://www.wipo.int/treaties/en/ip/wppt/.

390 Under the Berne Convention, a separate agreement known as the WIPO Copyright Treaty (WCT) deals with
the protection of works and the author’s rights in the digital sphere. They also get some economic rights on top of
the rights recognised by the Berne Convention. The Treaty also addresses two more topics that fall under the
purview of copyright protection: (i) computer programmes, regardless of how they are expressed; and (ii)
databases, which are collections of data or other content. See https://www.wipo.int/treaties/en/ip/wct/.

301 HARTMANN, C., ALLAN, J.E.M., HUGENHOLTZ, P.B., QUINTAIS, J.P. AND GERVAIS, D. (2020). Trends and
Developments in Artificial Intelligence- Challenges to the Intellectual Property Rights Framework- Final Report
for the European Commission. Luxembourg: Publications Office of the European Union, p. 68.

302 EUROPEAN PARLIAMENT (2017). Resolution of 16 February 2017 with recommendations to the Commission
on Civil Law Rules on Robotics (2015/2103(INL)). Available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:520171P0051. [Accessed 22 Aug. 2024].

303 COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, THE EUROPEAN
COUNCIL, THE COUNCIL, THE EUROPEAN ECONOMIC AND SOCIAL COMMITTEE AND THE
COMMITTEE OF THE REGIONS —Coordinated Plan on Artificial Intelligence—, COM/2018/795 final, 7
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iii. Ethics Guidelines for Trustworthy Al —High Level Expert Group 2018/2019.
iv. White Paper on Al of 2020°%,

However, these initial EU steps in the Al field dealt mainly but solely with the ethical aspects

306 and the data access problems®”” brought by new Al

of A%, the personality of robots
technologies, without specifically dealing with Al creations and copyright implications for the

cultural media field.

Later, in 2021, the Commission proposed the A7 Act for comprehensive legislation that employs
arisk-based approach to developing and implementing Al systems within the internal market>*®
At the time of this Dissertation’s writing, the EU Act of 13 June 2024 was published in the
official EU Gazette on July 12, 2024, marking the 24-month countdown of activities towards
full effect and enforcement®®,

For this thesis purposes, the definition of Al systems in the EU legal framework we should look
for is provided in Article 3(1) of the EU Act 31°;

“‘Al system’ means a machine-based system that is designed to operate with
varying levels of autonomy and that may exhibit adaptiveness after

deployment, and that, for explicit or implicit objectives, infers, from the input

December 2018. Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2018:795:FIN.
[Accessed 22 Aug. 2024].

304 WHITE PAPER On Artificial Intelligence - A European approach to excellence and trust, COM/2020/65 final,
19 February 2020. Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2020:65:FIN.
[Accessed 22 Aug. 2024].

S®EUROPEAN COMMISSION, DIRECTORATE-GENERAL FOR COMMUNICATIONS NETWORKS, CONTENT AND
TECHNOLOGY. (2019). Ethics guidelines for trustworthy Al. Publications Office.

306 EUROPEAN PARLIAMENT (2017). Resolution of 16 February 2017 with recommendations to the Commission on
Civil Law Rules on Robotics (2015/2103(INL)). Available at: https://eur-lex.curopa.eu/legal-
content/EN/ALL/?uri=CELEX%3A520171P0051. [Accessed 22 Aug. 2024].

307 COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT, THE COUNCIL,
THE EUROPEAN ECONOMIC AND SOCIAL COMMITTEE AND THE COMMITTEE OF THE REGIONS —
A European strategy for data—, COM/2020/66 final, 19 February 2020. Available at: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0066. [Accessed 22 Aug. 2024].

308 Proposal for a Regulation of the European Parliament and of the Council laying down harmonised rules on
Artificial Intelligence (Artificial Intelligence Act) and amending certain union legislative facts, COM/2021/206
final, 21 April 2021. Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021PC0206.
[Accessed 22 Aug. 2024].

309 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024 laying down
harmonised rules on artificial intelligence and amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU)
No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797
and (EU) 2020/1828 (Artificial Intelligence Act).Available at:  https:/eur-lex.europa.cu/legal-
content/EN/TXT/?uri=0J:L_202401689. [Accessed 22 Aug. 2024].

310 Tvi, Art 3(1).
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it receives, how to generate outputs such as predictions, content,
recommendations, or decisions that can influence physical or virtual

environments 311,

Regarding instead the normative definition of Al-autonomously generated and Al-assisted output,
the EU Al Act does not clearly distinguish between the two notions. Hence, for now, we should
recall the distinction given by most legal scholars, mainly in the academic field, as presented in
S1.2. of Chapter Two. Moreover, a clear definition of these two Al outputs has been given in the
most recent Study on copyright and new technologies — Copyright data management and artificial
intelligence published by the EU Publications Office in 2022. To summarise:
Al output: products/outcomes resulting from the use of an Al solution®'?,

(i) Al-autonomously generated output: An output entirely generated by Al
without human creative choices being made at any relevant stage of the
generation process of the art piece®™.

(ii) Al-assisted output: An output created with the help of an Al solution,
but that is the result of creative choices (either at the input or output level

of the Al process) made by a human®'*,

Once the traditional EU Copyright legal framework and the most recent EU legal frameworks
related to new technology development are presented, it is time to deepen the relationship

between these two normative outlooks.

1il. The new Copyright-Al Legal relationship: a still ongoing evolution

In these last five years, the increasing usage of Al and Gen-Al systems and its copyright policy
implications led to the publication of several resolutions, communications, and action plans by
the EU Commission and EU Parliament. Although they are not hard law instruments, they

represent the preventive attention that the European Union is taking on the theme.

1 Ibidem.

812 EUROPEAN COMMISSION, DIRECTORATE-GENERAL FOR COMMUNICATIONS NETWORKS, CONTENT AND
TECHNOLOGY (2022) Study on copyright and new technologies: copyright data management and artificial
intelligence. Publications Office of the European Union, p. 114.

313 Ibidem.

314 Ibidem.
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Shortly after the WIPO Revised issues paper on intellectual property policy and artificial
intelligence of May 2020°%° the EU Commission published its Action Plan in November
2020°% underlying the necessity of “a reflection on how and what is to be protected. Al
technologies are creating new works and inventions. In some cases, for instance, in the cultural
sector, the use of inventive machines may become the norm. These developments raise the
question of what protection should be given to products created with the help of Al technologies.
Discussions on the impact of Al on IPRs are ongoing both in Europe and internationally”™*'.

Moreover, the Commission, in this Communication of November 2020, referring to a Study
also published in 202038 pointed out first “the need to distinguish between inventions and
creations generated with the help of Al technologies and the ones solely created by Al

5319

technologies and second how, although the majority of innovations and creations made

autonomously by Al technologies are still in the future, that Al systems should not be regarded

as writers or creators®?®

, accentuating in this way the very anthropocentric EU Copyright
approach. Hereinafter, the EC stressed, on the one hand, the suitability of the current Copyright
framework to face, with some EU Member States harmonized improvements, the challenges
posed by Al-assisted outcomes®?!, but, on the other hand, it presents lots of normative gaps for
Al-autonomous generated creations.

The EU Parliament in its Resolution of 20 October 2020 on intellectual property rights for the
development of artificial intelligence technologies (2020/2015(INI)), in para 14, clearly affirms

that “where Al is used only as a tool to assist an author in the process of creation, the current

IP framework remains applicable”®?2. Specifically, regarding media industries, later, in 2021,

315 WIPO SECRETARIAT (2020). WIPO CONVERSATION ON INTELLECTUAL PROPERTY (IP) AND
ARTIFICIAL INTELLIGENCE (AI) Second Session —REVISED ISSUES PAPER ON INTELLECTUAL
PROPERTY POLICY AND ARTIFICIAL INTELLIGENCE. In: WIPO/IP/AI/2/GE/20/1 REV. Geneva: WIPO.
316 Communication from the Commission to the European Parliament, the Council, the European economic and
social Committee and the Committee of the regions —Making the most of the EU’s innovative potential - An
intellectual property action plan to support the EU’s recovery and resilience—, COM/2020/760 final, 25 November
2020. Available at: https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:52020DC0760. [Accessed 22
Aug. 2024].

317 1vi, p.7.

318 HARTMANN, C., ALLAN, J.E.M., HUGENHOLTZ, P.B., QUINTAIS, J.P. AND GERVAIS, D. (2020). Trends and
Developments in Artificial Intelligence- Challenges to the Intellectual Property Rights Framework- Final Report
for the European Commission. Luxembourg: Publications Office of the European Union.

319 Communication from the Commission to the European Parliament, the Council, the European economic and
social Committee and the Committee of the regions —Making the most of the EU’s innovative potential - An
intellectual property action plan to support the EU’s recovery and resilience—, COM/2020/760 final, 25 November
2020. Available at: https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:52020DC0760. [Accessed 22
Aug. 2024].

320 1bidem.

321 Ibidem.

322 BUROPEAN PARLIAMENT (2020). Report on intellectual property rights for the development of artificial
intelligence technologies, 2020/2015(INI), 2 October 2020, para 14; see also EUROPEAN PARLIAMENT (2020).
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the EP, in its Resolution on artificial intelligence in the fields of education, culture, and the film

industry®®

, promoted a needed balance between safeguarding intellectual property rights and
fostering creativity in the fields of education, culture, and research, considering Al impact on
creative media sectors®?*. For this Dissertation’s aim, we will focus just on two EP critical points
for the analysis of EU copyright protection for Al-assisted and Al autonomous-generated

outputs, which will be the theme of the following subsections:

1. The traditional author’s personality expression of free and creative choice
constitutes the “originality” requirement, which inevitably has been impacted by the
new Al outcomes, being them assisted or autonomously generated>?>.

2. The challenges posed by these new Al-produced outputs, either assisted or

autonomous-generated, on authorship®2.

As regards the Copyright-Al relationship in the context of the new A/l Act, the new Regulation
deals more with third-party copyright infringement by new Al technologies during the input
training of these systems rather than providing a solution for the positive or negative copyright
protection of Al-assisted and Al-autonomous generated outputs. However, the third-party

copyright violation by Al systems will be presented in this Dissertation’s last Chapter.

S2.2. Preconditions for copyright protection in the European legal framework

As anticipated in S1.1., there are four main steps to comply with for a work to be copyrightable.
In the subject areas, Art. 2(1) of the Berne Convention, which counts all EU Member States as

contracting parties, has underlined the need to protect literal, scientific, and artistic works. In

Resolution on intellectual property rights for the development of artificial intelligence technologies,
2020/2015(INI), 20  October 2020, para 15. Available at:  https:/eur-lex.curopa.cu/legal-
content/EN/TXT/PDF/?uri=CELEX:52020IP0277. [Accessed 22 Aug. 2024].

323 EUROPEAN PARLIAMENT (2021). Resolution on artificial intelligence in education, culture and the audiovisual
sector.2020/2017(INI),19 May 2021, paras 58-76. Available at: https://eur-lex.europa.cu/legal-
content/EN/TXT/PDF/?uri=CELEX:520211P0238. [Accessed 22 Aug. 2024]; EUROPEAN PARLIAMENT (2020).
Report on intellectual property rights for the development of artificial intelligence technologies, 2020/2015(INI),
2 October 2020, para 6.

324 EUROPEAN PARLIAMENT (2021). Resolution on artificial intelligence in education, culture and the audiovisual
sector, 2020/2017(INI), 19 May 2021, para 73. Available at: https:/eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:520211P0238. [Accessed 22 Aug. 2024]

325 EUROPEAN PARLIAMENT (2020). Resolution on intellectual property rights for the development of artificial
intelligence technologies, 2020/2015(INI), 20 October 2020, paras 14 and 15. Available at: https:/eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:520201P0277. [Accessed 22 Aug. 2024].

326 Ibidem.
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this regard, at the EU legislative level, the most general description of copyright subject matter
is provided in Article 1 of the Term Directive, which defines it as “a literary or artistic work

327 Furthermore, even the Court of

within the meaning of Art. 2 of the Berne Convention
Justice of the EU (CJEU) frequently looks to the notion of work in the Berne Convention for
assistance in its judgements®?, Moreover, the CJEU states that the idea of a “work”, as an
intellectual human creation covered by copyright, is “an autonomous concept of EU law which
must be interpreted and applied uniformly, requiring two cumulative conditions to be
satisfied”®?%: a subject matter which is both original and a form of expression.

As regards the second-step procedure, namely the human intellective effort requirement, as
anticipated in S1.1, the tradition of author’s rights (droit d auteur) is the primary foundation for
both the Berne Convention®*° and the EU Copyright framework: copyright protects original
expression that originates with a human creator. Although there is no explicit statement in EU
Copyright Law requiring the inventor to be human, the law’s “anthropocentric” emphasis on
human inventorship is obvious in numerous areas®*!. One reason is that the CJEU’s originality
case law —which is covered in more detail below— completely depends on the idea that just
people are ontologically creative beings capable of intellective thinking that leads them to make
“free creative choices”. Indeed, the author of a portrait image might add his “personal touch”

to work by making such creative decisions, as the Court noted in the Painer case®*?

. Moreover,
the CJEU further held that a human creator, not a legal body like a publisher or film producer,
is the rightful holder of the unique harmonised rights granted to them in the InfoSoc Directive®®.
Lastly, Advocate General Trstenjak’s opinion in Painer provides the clearest formulation of the
human intellective effort principle. She concluded that only human creations, including those
for which a person uses a technical aid like a camera, are protected under Art. 6 of the Term

Directive 3**, and the Court upheld this result.

327 Directive 2006/116/EC of the European Parliament and of the Council of 12 December 2006 on the term of
protection of copyright and certain related rights (codified version) (Term Directive). Available at: https://eur-
lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32006L.0116. [Accessed 22 Aug. 2024]. See also
ARNOLD, R. (2019) Paintings from Photographs: A Copyright Conundrum, International Review of Intellectual
Property and Competition Law, 50, p. 865.

38 E.g. Case C-310/17 —Levola Hengelo BV v Smilde Foods BV [2018] (CJEU), para 39. ECLI:EU:C: 2018:899.

329 Case C-683/17 —Cofemel — Sociedade de Vestudario SA v G-Star Raw CV [2019] (CJEU), para 29. ECLL:EU:C:
2019:721.

330 See S1.2. Chapter Two.

381 RAMALHO, A. (2019). Originality redux: an analysis of the originality requirement in Al-generated works.
AIDA, p.11.

332 Case C-145/10 —Eva-Maria Painer v Standard VerlagsGmbH and Others [2011] (CJEU), para 92. ECLI:EU:C:
2011:798.

333 Case C-277/10 —Luksan [2011] (CJEU). ECLL:EU: C: 2011:545; Case C-572/13 —Hewlett-Packard Belgium
SPRL v. Reprobel SCRL [2015] (CJEU). ECLI:EU: C: 2015:750.

334 Case C-145/10 —Painer. Opinion AG Trstenjak, para. 121. ECLI:EU:C:2011:239.
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The first two criteria —the subject area and the human intellective effort— constitute the essential
premise for the third and more complicated originality requirement. This intrinsic connection
among the three in the existing Copyright Laws is the consequence of a policy decision on the
purpose of the copyright system, which is to promote individual creativity rather than the
quantitative creation of cultural products®®. In S1.1., a general overview of the originality
criteria notion has been provided, underlining how this requirement is complex to assess
considering the technological issues that Al outputs bring and the different conceptions of
originality in civil and common law countries.

Hence, in the following paragraph, these criteria will be analysed first in relation to our EU
legal context in general. Then, in the next subsection, it will be applied to Al-assisted and Al-

autonomously generated outputs.

Though a general need for “originality” for copyright protection is not explicitly stated, the
CJEU jurisprudence has harmonised this idea for all works by deriving this condition from
many Copyright Directives®®.

First, an author’s creative freedom in expressing his/her original ideas can be used to determine
how original a work is. According to the EU Court of Justice “if a subject matter is to be capable
of being regarded as original, it is both necessary and sufficient that the subject matter reflects
the personality of its author, as an expression of his free and creative choices”®'.

The CJEU affirmed that “free and creative choices” are both necessary and sufficient in the
Painer case, where the originality criteria have been assessed in the photographic field: “4s
regards a portrait photograph, the photographer can make free and creative choices in several
ways and at various points in its production. In the preparation phase, the photographer can
choose the background, the subject’s pose and the lighting. When taking a portrait photograph,
he can choose the framing, the angle of view and the atmosphere created. Finally, when
selecting the snapshot, the photographer may choose from a variety of developing techniques

the one he wishes to adopt or, where appropriate, use computer software”>%,

335 EUROPEAN COMMISSION, DIRECTORATE-GENERAL FOR COMMUNICATIONS NETWORKS, CONTENT AND
TECHNOLOGY (2022) Study on copyright and new technologies: copyright data management and artificial
intelligence. Publications Office of the European Union, p. 153.

336 Ihidem.

337 Case C-683/17 —Cofemel — Sociedade de Vestudario SA v G-Star Raw CV [2019] (CJEU), para 30. ECLI:EU:C:
2019:721.

338 Case C-145/10 —Eva-Maria Painer v Standard VerlagsGmbH and Others [2011] (CJEU), para 91. ECLLI:EU:C:
2011:798.
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Second, the selection, organisation, and fusion of components that, when considered separately,
are neither novel nor creative may also produce originality. The Court of Justice decided in
Infopaq whether a brief series of elements can be considered unique and protected: eleven
words “which, considered in isolation, are not as such an intellectual creation of the author

99339

who employs them’>>° were at issue in this instance. According to the Court, “I¢ is only through

the choice, sequence and combination of those words that the author may express his creativity

in an original manner and achieve a result which is an intellectual creation’*.

As regards the expression form requirement in general, presented briefly in S1.1. as the fixation
of the human author’s creativity in an expressed final product, similarly, in EU case law the
CJEU has repeatedly affirmed that expression is a crucial requirement for copyright protection,
considering that Copyright Law protects expression and not merely ideas. The Court says that
the author must have “express[ed] his creativity in an original manner” in both Infopag®** and
BSA%*2. Furthermore, the CJEU in Painer case stresses how an author must be able to “express
his creative abilities in the production of the work by making free and creative choices” ** in
order for it to be considered original. Moreover, according to the Court’s opinion in Funke
Medien, a “work” as defined by Directive 2001/29 can only be something that represents the
author’s original intellectual development 344,

Additionally, the Court emphasised in Levola Hengelo that the author’s creative decisions must

be sufficiently clearly articulated to ensure legal certainty34°,

S2.3. The “originality” requirement applied to Al-assisted and Al-autonomously generated

outputs: a decisive criterion in the assessment (or not) of their copyrightability

Among all the four-step copyrightability procedures, the originality requirement assessment is
the most decisive rule for deciding whether new Al-produced works, either assisted or

autonomously generated, are protected under EU copyright Laws.

339 Case C-5/08 —Infopaq International A/S/ v Danske Dagblades Forening [2011] (CJEU), para 45. ECLL:EU:C:
2009:465.

340 Ibidem.

341 Ibidem.

%2 Case C-393/09 —BSA [2010] (CJEU), para. 50 ECLI:EU:C: 2010:816.

343 Case C-145/10 —Eva-Maria Painer v Standard VerlagsGmbH and Others [2011] (CJEU), para 89. ECLLI:EU:C:
2011:798.

34 Case C-469/17 —Funke Medien [2019] (CJEU), para. 20. ECLI:EU:C:2019:623.

345 Case C-310/17 —Levola Hengelo BV v Smilde Foods BV [2018] (CJEU), para 40. ECLI:EU:C: 2018:899.
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Firstly, let us consider the creative process of Al-assisted outputs34°.

Al-assisted creations, which are produced by humans using Al solutions as tools in the creative
procedure, may constitute enough intellectual work to be protected by copyright under the
current laws, considering the human involvement in the creation®*’. The question of whether
and to what degree a natural person’s involvement —however remote— is sufficient for an Al-
assisted product to still qualify as a copyrightable intellectual invention is what poses problems
for the present and the near future®*. In simpler words, with Al-assisted output, how can we
detect the /imen between the artificial contribution and the human involvement? How intensive
and active should the human involvement in the process be for the Al-assisted work to be
protected?

To answer these questions favouring the copyrightability of Al-assisted outputs, the EU Painer
case could be taken as a milestone model since it anticipates —in the photographic field— how
human involvement in various stages of the creative process —conception, execution, and
redaction— can lead to original and creative decisions®*, hence deserving copyright protection.
The reasoning in Painer case could be extended to human involvement in the creative process
of a copyrighted Al-assisted work.

The conceptualisation phase refers to the process of designing and developing a plan or
blueprint for a work. This stage encompasses more than the mere formulation of the overall

concept of the work>®;

it requires a series of precise design decisions by the artist, along with
conceptual determinations regarding the content of the work®!. The creative decisions made
during this production phase are pivotal in establishing the originality of the final product, as
underscored by the Court of Justice of the European Union in the Painer case®®?.

Hence, extending this Painer reasoning to the conceptualisation phase for the Al-assisted
outputs creative process may involve human agents in more conceptual decisions, such as

selecting the Al system, including the kind and features of the models utilised, selecting and

346 For a notion of Al-assisted outputs see both S1.2 and S2.1. (ii).

347 EUROPEAN COMMISSION, DIRECTORATE-GENERAL FOR COMMUNICATIONS NETWORKS, CONTENT AND
TECHNOLOGY (2022). Study on copyright and new technologies: copyright data management and artificial
intelligence. Publications Office of the European Union, p. 155.

38 HUGENHOLTZ, P.B. AND QUINTAIS, J.P. (2021). Copyright and Artificial Creation: Does EU Copyright Law
Protect Al-Assisted Output? IIC - International Review of Intellectual Property and Competition Law, 52, p. 1201.
349 RAMALHO, A. (2019). Originality redux: an analysis of the originality requirement in Al-generated works.
AIDA, p.7.

350 GINSBURG, J.C. AND BUDIARDIO, L.A. (2018). Authors and Machines. Berkeley Technology Law Journal, 34(2),
pp. 347-348.

351 VAN GOMPEL, S. (2014). Creativity, autonomy and personal touch. A critical appraisal of the CJEU’s originality
test for copyright. In: M. van Eechoud, ed., The Work of Authorship. Amsterdam University Press, p. 112.

%2 HUGENHOLTZ, P.B. AND QUINTAIS, J.P. (2021). Copyright and Artificial Creation: Does EU Copyright Law
Protect Al-Assisted Output? IIC - International Review of Intellectual Property and Competition Law, 52, p. 1202.
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curating the training input data, and other factors®>

. At this point, the Al system plays no part
in the creative process®®*, leaving space for human free creative choices.

The execution phase involves transforming the concept or plan into preliminary drafts of the
final product. This includes activities such as text creation, artwork production, music notation
or initial recording, photo or video shooting, and software coding®®. Since the 19th century,
machines have played an increasingly important role in this phase; however, the human author
has consistently retained complete control, using machines primarily as tools to aid the creative
process>*®. This may have changed with Al-assisted creation. Machine learning (ML) systems
can be taught and educated to carry out intricate tasks and generate sophisticated output in ways
that the system user cannot (exactly) anticipate, comprehend, or explain®’. This is especially
true for Deep Learning systems, whose architecture, which is built on multiple neural network
layers, significantly lengthens the execution phase distance between the user and the

358

computer>®. At this point in the creative process, certain Al systems can produce extremely

complex “work-like” content; nonetheless, the Al usage in the execution phase should not be
interpreted as evidence of “creativity”®>°.

Ultimately, the redaction step involves refining and processing the drafts produced during the
execution phase to create a final cultural product ready for the market or a publisher®®. This
crucial but often overlooked stage provides the human author with numerous creative options.
As the CJEU clarified in the Painer case, creative decisions made during redaction can

significantly and sufficiently impact the originality of all final work®®’.

In conclusion, the use of extremely sophisticated Al systems in those different creative phases,
alternatively or cumulatively, for creating cultural goods does not imply that humans have

completely ceded their essential role in the creative process to computers, as the previous

353 DREIER, T. (1992). Creation and investment: artistic and legal implications of computer-generated works. In:
H. Leser and T. Isomura, eds., Wege zum japanischen Recht. Festschrift fur Zentaro Kitagawa. Berlin: Duncker &
Humblot, pp.869-888.

%4 HUGENHOLTZ, P.B. AND QUINTAIS, J.P. (2021). Copyright and Artificial Creation: Does EU Copyright Law
Protect Al-Assisted Output? /IC - International Review of Intellectual Property and Competition Law, 52, p. 1202.
355 Ibidem.

3%6 Ivi, pp. 1202-1203.

357 Tvi, p. 1203.

3% HARTMANN, C., ALLAN, J.E.M., HUGENHOLTZ, P.B., QUINTAIS, J.P. AND GERVAIS, D. (2020). Trends and
Developments in Artificial Intelligence- Challenges to the Intellectual Property Rights Framework- Final Report
for the European Commission. Luxembourg: Publications Office of the European Union.

3% HUGENHOLTZ, P.B. AND QUINTAIS, J.P. (2021). Copyright and Artificial Creation: Does EU Copyright Law
Protect Al-Assisted Output? IIC - International Review of Intellectual Property and Competition Law, 52, p. 1203.
360 Ihidem.

%1 Case C-145/10 —Eva-Maria Painer v Standard VerlagsGmbH and Others [2011] (CJEU). ECLLI:EU:C:
2011:798.
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discussions demonstrate*®?. The human role, although partially or completely reduced at the
execution phase, may still be crucial during the conception stage, and it may have become even
more decisive during the redaction stage, given that much Al-assisted output will likely require
more redactional work than rough drafts produced by humans®®2,

For the time being, this analogy reasoning between past EU case law on traditional machine-
aided creation as in the Painer case and its potential extension to Al-assisted outputs
copyrightability does not yet find new CJEU jurisprudence in this direction due to the lack of
CJEU’s judgements in Al-produced works area. However, some interesting case laws by EU
Member States support the positive copyright protection of Al-assisted works. In particular, in
recent ordinance n. 1107 of 16™ January 2023, the Italian Court of Cassation incidentally
highlighted that the mere utilization of software in the creative process could be compatible
with the realization of intellectual original creation, given that the creative contribution of the

human author must be substantial and adequately documented>®*.

Overall, given the several EP and EC Resolutions and Communications on Al-assisted work
presented in S2.1(iii), the traditional machine-aided creations jurisprudence with CJEU Painer
Case and the recent debates in which Court in EU Member States are engaging on the Al-digital
art field, it is reasonable to conclude that the direction of EU legislation and future case law

towards EU copyright protection for Al-assisted works is undoubtedly positive.

At this point, let us consider Al-autonomously generated works.

In subsections S1.2. and S2.1.(i1), Al-autonomously generated outputs are defined as those
created without human involvement in the execution and post-production phase, being limited
to the minimum in the Al training programming stage. These Al systems can be trained,
adapted, and learned independently, producing what appears to be original and creative work.

Also, the new Al Act, without adequately dealing with Al-autonomous outputs definitions,

362 HUGENHOLTZ, P.B. AND QUINTAIS, J.P. (2021). Copyright and Artificial Creation: Does EU Copyright Law
Protect Al-Assisted Output? IIC - International Review of Intellectual Property and Competition Law, 52, p. 1204.
331bidem.

364 <[ ..] Non é certamente sufficiente a tal fine [’ammissione della controparte di aver utilizzato un software per
generare l'immagine, circostanza questa che, come ammette la stessa ricorrente, € pur sempre compatibile con
l’elaborazione di un’opera dell'ingegno con un tasso di creativita che andrebbe solo scrutinato con maggior
rigore. [...] si sarebbe reso necessario un accertamento di fatto per verificare se e in qual misura [’utilizzo dello
strumento avesse assorbito [’elaborazione creativa dell'artista che se ne era avvalsa”. See CASSAZIONE CIVILE

SEz. 1, 16/01/2023, ordinanza n.1107, para 5.3.
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confirms at Recital 134 the false semblance regarding Al outputs that “falsely appear to a
person to be authentic or truthful (deep fakes)3%.

Hence, under the traditional anthropocentric EU (and international) Copyright framework that
requires a human intellective effort for a creation to be considered a “work™ deserving IP
protection, the mere human involvement in the algorithm training does not constitute the
creative, original and intellectual effort needed for the final creation to be classified first as a
“work” and, hereinafter, as a “copyrightable work” —the latter being an analysis, that is not even
possible given the lack of a “true” work at the base.

In brief, Al-autonomous generated output is not protectable under the current EU copyright

regime®%,

Now that we have enlightened the difference between Al-assisted copyrightable works and Al-
autonomously generated non-copyrightable outputs, the moral and cultural reasons why Gen-
Al is not definable as a legal person in general and as a true creator in particular —respectively
described in S2.1.1 and S3.3.1 of Chapter One— are more straightforward to comprehend given
their implications in the current anthropocentric copyright field, which aims at protecting those

creative and original choices that just a human creator could ontologically take.

S2.4. Implications on authorship for Al-assisted and Al-autonomously generated outputs in the

EU legal framework

After examining how EU Copyright Law protection may apply to Al-assisted outputs, which
can be classified as “works” in the traditional sense, and how it does not apply to purely Al-
generated outcomes produced without human intervention —because these cannot be defined as
“works” and thus as “copyrightable works” under traditional EU copyright legislation— a
critical aspect of the discussion involves the implications of these definitions on authorship.

This issue is one of the EP critical points in the Copyright-Al relationship enlightened in paras

365 Recital 134 of the Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024
laying down harmonised rules on artificial intelligence and amending Regulations (EC) No 300/2008, (EU) No
167/2013, (EU) No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU,
(EU) 2016/797 and (EU) 2020/1828 (Artificial Intelligence Act). Available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=0J:I._202401689. [Accessed 22 Aug. 2024].

36 DREXL, J. ET AL. (2021). Artificial Intelligence and Intellectual Property Law —Position Statement of the Max
Planck Institute for Innovation and Competition of 9 April 2021 on the Current Debate, Max Planck Institute for
Innovation Competition Research Paper 2021 No. 21-10, p. 21; SENFTLEBEN, M., BUUTELAAR, L. (2020). Robot
Creativity: An Incentive-Based Neighboring Rights Approach, p. 11.
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14 and 15 of the EP Resolution of 20 October 2020 on intellectual property rights for the
development of artificial intelligence technologies (2020/2015(INI))%".

The EU copyright acquis and the Berne Convention, which the former is inspired by, do not
provide guidance on authorship3®®.

The authorship question is only partially addressed by a few clauses in EU Copyright Law>°.
This is why Art. 2(1) Software Directive states that in regard to computer programs, “the author
of a computer programme shall be the natural person or group of natural persons who have
created the programme or, where the legislation of the Member State permits, the legal person
designated as the rightholder by that legislation”®'°. The Database Directive employs similar
language by stating in Art. 4(1) that “the author of a database shall be the natural person or
group of natural persons who created the base or, where the legislation of the Member States
so permits, the legal person designated as the rightholder by that legislation™". Finally, with
regards to cinematographic or audiovisual works, Art. 2(1) of the Term Protection Directive
establishes that “the principal director of a cinematographic or audiovisual work shall be
considered as its author or one of its authors. The EU Member States shall be free to designate
other co-authors™3"2.

Although the majority of EU Copyright Laws delegate authority to EU member states to
regulate most authorship-related matters, in the general EU Copyright legal perspective, the

CJEU has repeatedly stated that the term “author” should only be applied to human creators,

3 374

not to legal entities like publishers or film producers®’3, nor even to Al systems or robots®’,

37 EUROPEAN PARLIAMENT (2020). Resolution on intellectual property rights for the development of artificial
intelligence technologies, 2020/2015(INI), 20 October 2020, paras 14 and 15. Available at: https:/eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:520201P0277. [Accessed 22 Aug. 2024].

368 DIETZ, A. (1993). Le Concept d’auteur Selon Le Droit de La Convention de Berne, RIDA, 155(01), pp. 2-57.
369 HUGENHOLTZ, P. B., VAN EECHOUD, M., VAN GOMPEL, S., HELBERGER, N. (2012). The Recasting of Copyright
& Related Rights for the Knowledge Economy- Report to the European Commission, DG Internal Market, p. 308,
November 2006, Amsterdam Law School Research Paper No. 2012-44, Institute for Information Law Research
Paper No. 2012-38, pp. 159-178.

370 Art. 2 (1) of the Directive 2009/24/EC of the European Parliament and the Council of 23 April 2009 on the
legal  protection of  computer  programs. Available  at:  https://eur-lex.europa.cu/legal-
content/EN/ALL/?uri=CELEX%3A320091.0024. [Accessed 22 Aug. 2024].

371 Art. 4(1) of the Directive 96/9/EC of the European Parliament and the Council of 11 March 1996 on the legal
protection of databases. Available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex%3A319961.0009. [Accessed 22 Aug. 2024].

372 Art. 2(1) of the Directive 2006/116/EC of the European Parliament and of the Council of 12 December 2006
on the term of protection of copyright and certain related rights (codified version) (Term Directive). Available at:
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32006L.0116. [Accessed 22 Aug. 2024].

373 Case C-277/10 —Luksan [2011] (CJEU). ECLLI:EU:C: 2011:545; Case C-572/13 —Reprobel [2015] (CJEU).
ECLIL:EU:C: 2015:389.

374 HUGENHOLTZ, P.B. AND QUINTAIS, J.P. (2021). Copyright and Artificial Creation: Does EU Copyright Law
Protect Al-Assisted Output? IIC - International Review of Intellectual Property and Competition Law, 52, p. 1207.
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This perfectly aligns with the so-called “creator doctrine”, which characterizes the

anthropocentric nature of the EU Copyright Law system®”°.

Having provided these general EU copyright implications on authorship, this latter theme can

be easily framed within the two categories of Al-assisted and Al-autonomous generated outputs.

Regarding authorship of Al-assisted outputs, potentially subject to EU Copyright Laws,
determining these works’ plausible authors is a debate that develops hand in hand with the three
stages —conception, execution, and redaction— where the Al assists the author’s creativity and
originality®’®. As we have already examined, with Al-assisted output, human agents’ creative
and free choices are usually engaged in the conception stage and, in many cases, in the
redaction/post-production step. Thus, in these situations, authorship should be ascribed to the

individual or the collective persons involved in those creative spaces®’’.

The debate regarding Al-autonomously generated outputs’ authorship implications is more
troublesome, opening the so-called input perspective as a potential solution.

Let us first recall that in the current IP EU legal framework, having an author is impossible if
we do not have a work®’® (a work is an expressed creation that is entailed in a subject-protected
area and that comes from a human intellective effort. If this intellective effort is also creative
and original, hence, the work is protected under copyright). Thus, the authorship debate may
develop just if a work of intellectual human creation exists to which authorships may be
ascribed®’®. This is not the case with Al-autonomous generated outputs which, since they are
not “true” works (and neither copyrightable) according to the majority of scholars as

enlightened in S1.2. above, they are authorless.

Let us now summarize the previous considerations developed within the EU legal context.
Given, on the one hand, the potential copyright protection and, hereinafter, authorship of Al-

assisted outputs while, on the other hand, the non-copyrightability under the current IP system

375 GOLDSTEIN, P., HUGENHOLTZ, P.B. (2019). International Copyright: principles, law and practice. 4th edn. New
York: Oxford University Press, p. 229.

376 HUGENHOLTZ, P.B. AND QUINTAIS, J.P. (2021). Copyright and Artificial Creation: Does EU Copyright Law
Protect Al-Assisted Output? IIC - International Review of Intellectual Property and Competition Law, 52, p. 1208.
377 Ibidem.

378 Tvi, p. 1207.

37 Ibidem.
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of authorless Al-autonomous generated outputs, how can the respective ownership of such

creations be assessed?

According to the latest July 2024 update by the European Commission, the ownership of Al-

produced outcomes depends on three key issues>®:

the laws of the relevant jurisdiction, if any, that control Al and the work’s creation®!.

the degree to which the human user and the Al platform contributed to the output’s
generation since employing an Al tool to create a new work completely differs from
using it to review an existing piece or make minor changes to it®*; and

the intellectual property clauses in the licence agreement terms and conditions with the

service provider®®,

Thus, due to these differences, the following parties may be entitled to copyright for works

created using generative Al:

1.

The algorithm developers who maintain intellectual property rights for the products

developed by their algorithm334,

The Al tool’s user (the most prevalent kind)*®®,

Nobody (the works produced by the generative Al tool are either not thought to be
copyright protected —as in most Al-autonomous generated works’ cases— or need to be
released into the public domain following the guidelines provided by the Al tool

used)3e®.

For the time being, considering the lack of clear IP legislation on the matter and the regulatory

gap of the new Al Act, which 1s more focused on the input rather than output perspective,

380 EUROPEAN COMMISSION (2024). Artificial intelligence and copyright: use of generative Al tools to develop new

content

- European Commission. [online] intellectual-property-helpdesk.ec.europa.eu. Available at:

https://intellectual-property-helpdesk.ec.europa.eu/news-events/news/artificial-intelligence-and-copyright-use-

generative-ai-tools-develop-new-content-2024-07-16-0_en. [Accessed 23 Jul. 2024].

381 Ihidem.
382 Ihidem.
383 Ihidem.
384 Ibidem.
385 Ihidem.
386 Ihidem.
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according to the terms and conditions of the typical Al service provider, the user is currently
regarded as the owner of the obtained works®®’,

It is possible, however, that the software provider wants to retain ownership of the works
produced by the algorithm, restrict its commercial use, or utilise the generated works as
feedstock for the Al Thus, one should always review the terms and conditions of using a

particular generative Al tool to determine if this is the case3®®,

387 Ibidem.
388 Ihidem.
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SECTION III
THE RELATIONSHIP BETWEEN COPYRIGHT AND AI OUTPUTS

—THE AMERICAN LEGAL FRAMEWORK-

The following Section will present the relationship between current Copyright Laws and
Artificial Intelligence outputs in the American legal framework, comparing it with the current
European legal framework.

Section III is indeed divided into two macro areas: the first presents the overall American
Copyright and Al legal frameworks, and the second applies the established U.S. Copyright Law

tradition to Al-produced works and its relative implications for authorship.

S3.1. The American legal framework for established Copyright Law, New Technologies

Regulations and the intersection between the two

1. The traditional U.S. Copyright legal framework

The American established Copyright legal framework may be divided into five timeline

groups>e%;

- The 18th century first copyright initiative.

- The 19th century copyright updates.

- The first half of the 20th century copyright legal framework.

- The second half of the 20th century Copyright Laws, most still in place.

- The 21st century new Copyright context brought by New technological advancements.

In 1788, the new U.S. Constitution was ratified by adding Article 1, Section 8, Clause 8, which
confers Congress the power to “promote the Progress of Science and useful Arts, by securing

for limited Times to Authors and Inventors the exclusive Right to their respective Writings and

%9 The United States Copyright Office provides this 5-group timeline discussion. Available at:
https://www.copyright.gov/timeline/. [Accessed 15. Jul 2024].
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Discoveries”®. Hence, the first copyright statute was passed on May 31, 1790, under the new
United States Constitution. Based on the British Statute of Anne model, the new law is
comparatively narrow in scope to today’s copyright objectives: only books, maps, and charts
were protected for fourteen years, after which they were renewed for another fourteen years>**.
However, the Supreme Court took more than forty years after the 1790 Act’s creation to rule in
its first copyright case, Wheaton v. Peters (1834)%%,

The first half of the 20th century saw the introduction of new copyright legislation, starting with
the Congress First Comprehensive Copyright Law in 1909%%, a third general amendment that
expanded the subject matter of copyright protection and increased the maximum length of
protection to fifty-six years®¥4. Published works were protected by copyright as of the initial
publication date if appropriate notice was given. In contrast, all published creations that were

not correctly noticed entered the public domain3®

. As far as unpublished creations were
concerned, they were instead safeguarded under State Copyright Law®%. Later, in 1947, U.S.

1909 Copyright Law was codified under Title 17 of the United States Code (U.S.C.)*".

However, the most recent U.S. Copyright legal framework developed during the second half of
the 20th century and during the first two digital decades of the 21st century.

The first significant reform to the Copyright Law contained in Title 17 of U.S.C. was the
Copyright Act of 1976 (Public Law 94-553), signed into law by President Gerald Ford. The
1909 Statute was indeed replaced by this new law, which became operative on January 1, 1978,
with few exceptions®®. The 1976 Act expanded federal copyright protection for all works —

published and unpublished— as long as they were fixed in a physical form>®°.

30 Article 1, Section 8, Clause 8 of US. Constitution.  Available at:
https://constitution.congress.gov/browse/essay/artl-S8-C8-1/ALDE_00013060/. [Accessed 15 Jul. 2024].

31 USCO. Timeline 18th Century | U.S. Copyright Office. [online] www.copyright.gov. Available at:
https://www.copyright.gov/timeline/timeline_18th_century.html. [Accessed 15 Jul. 2024].

392 USCO. Timeline 19th Century | U.S. Copyright Office. [online] www.copyright.gov. Available at:
https://www.copyright.gov/timeline/timeline_19th_century.html. [Accessed 15 Jul. 2024].

38 USCO. Timeline 1900 - 1950 | U.S. Copyright Office. [online] www.copyright.gov. Available at:
https://www.copyright.gov/timeline/timeline_1900-1950.html. [Accessed 15 Jul. 2024].

39 Ibidem.

3% Ibidem.

3% Ihidem.

397 Ibidem.

38 USCO. Timeline 1950 - 2000 | U.S. Copyright Office. [online] www.copyright.gov. Available at:
https://www.copyright.gov/timeline/timeline_1950-2000.html. [Accessed 15 Jul. 2024].

39 Ibidem.
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The 1976 Act was redrafted several times after being passed to account for quickly evolving
technologies*® and U.S. commitments under international treaties®°*,

Moreover, by the end of the 20th century, in 1991, American Copyright Law conditions were
expressively tide to the originality requirement, as established by the Supreme Court in Feist

92 a criterion on which our

Publications, Inc. v. Rural Telephone Service Company, Inc.*
attention will focus in the following subsections. Later, in 1998, the Sonny Bono Copyright
Term Extension Act protected most works for as long as the creator lives plus an additional 70
years*%, a characteristic that made U.S. Copyright Law ideally in line with EU Copyright Laws.
Furthermore, in 1998, the Digital Millennium Copyright Act (DMCA), facilitating the
implementation of the WIPO Copyright Treaty and WIPO Performances and Phonograms
Treaty, established a method of protection for vessel hulls, limited internet service providers’
liability for online infringement, and clarified the functions of the Copyright Office*%*,

In conclusion, today’s relevant U.S. Copyright legal outlook is provided in Title 17 of U.S.C.,
as modified by the Copyright Act of 1976 (and subsequent amendments), representing the
American ground framework for Copyright Laws.

Additionally, for this Dissertation’s purposes, to have a general recent overview of the theme,
first, the New Technologies legal updates should be considered, and second, the relationship

between the current Copyright framework and American initiatives on Al-produced outputs

should be presented. This will be, respectively, the focus of S3.1(ii) and S3.1(ii1).

1. The American New Technologies legal framework

Given the strong capitalist tradition and the most flexible corporate regulations, the American

legal framework for New Technologies such as Al systems is primarily guided by the private

400 In 1980 the Copyright Act was amended favouring copyrightability of computer programs. Furthermore, the
Computer Software Rental Amendment Act, which went into effect on December 1, 1990, gives the exclusive
authority to permit or forbid the rental, leasing, or lending of computer programmes for direct or indirect
commercial uses to the owner of copyright in those programmes. See USCO. Timeline 1950 - 2000| U.S. Copyright
Office. [online] www.copyright.gov. Available at: https://www.copyright.gov/timeline/timeline_1950-2000.html.
[Accessed 15 Jul. 2024].

401 The oldest and largest multilateral international copyright treaty, the Berne Convention for the Protection of
Literary and Artistic Works, was ratified by the United States in March 1989. The Trade-Related Aspects of
Intellectual Property Rights (TRIPS) Agreement is later put into effect by the World Trade Organisation in 1995.
Within the framework of a multinational trade agreement, the WTO TRIPS Agreement lays down duties pertaining
to intellectual property rights, including copyright and enforcement measures. See USCO. Timeline 1950 - 2000 |
U.S. Copyright Office. [online] www.copyright.gov. Available at:
https://www.copyright.gov/timeline/timeline_1950-2000.html. [Accessed 15 Jul. 2024].

402 Ibidem.

403 Ibidem.

404 Ibidem.
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market. Just think, for example, of all the worldwide BigTech with principal headquarters in
California. Hence, while the European Union aimed at developing a truly anthropocentric
legislation for Al technologies, to which Al developers, deployers, and users should conform
ex-ante, in the United States, the approach is quite different, chasing rather than anticipating
free-market innovations.

In the last decade, 2014-2024, the White House, Congress, and several government agencies,
including the Federal Trade Commission, the Consumer Financial Protection Bureau, and the
National Institute of Standards and Technology, have proposed a number of Al-related projects,
regulations, and policies*®®.

The National Science and Technology Council’s 2016 Preparing for the Future of Artificial
Intelligence*®® highlighted how President Barack Obama’s administration formulated the
fundamental federal Al strategy in the United States. Fairness, safety, governance, and security
were all addressed in this report that evaluated the state of artificial intelligence in the
government and economy*?’.

Another step forward in the American Al Initiative started when former President Donald
Trump signed Executive Order 13859, Maintaining American Leadership in Artificial

Intelligence, in February 2019408

. One of the order’s primary directives was that, after a public
consultation, the Director of the Office of Management and Budget (OMB) should have
released a guidance memo in November 2020, expressing the goal to assist federal agencies in
creating Al strategies that lessen obstacles to Al use while preserving national security, privacy
rights, civil liberties, and American values®®®. The OMB guidance, which Lexology described

as “fairly permissive,” cautioned against using unduly cautious measures that would impede

the advancement of AI*1°,

405 FAZLIOGLU, M. (2023). US federal Al governance: Laws, policies and strategies. [online] International
Association of Privacy Professionals (IAPP). Available at: https://iapp.org/resources/article/us-federal-ai-
governance/. [Accessed 15 Jul. 2024].

408 NATIONAL SCIENCE AND TECHNOLOGY COUNCIL (2016). Preparing for the Future of Artificial Intelligence.
Availableat:https://obamawhitehouse.archives.gov/sites/default/files/whitehouse_files/microsites/ostp/NSTC/pre
paring_for the future of ai.pdf. [Accessed 15 Jul. 2024].

407 FAZLIOGLU, M. (2023). US federal Al governance: Laws, policies and strategies. [online] International
Association of Privacy Professionals (IAPP). Available at: https:/iapp.org/resources/article/us-federal-ai-
governance/. [Accessed 15 Jul. 2024].

408 Ibidem; Presidential Executive Order 13859 (2019). Maintaining American Leadership in Artificial
Intelligence. Available at: https://www.govinfo.gov/content/pkg/FR-2019-02-14/pdf/2019-02544.pdf. [Accessed
15 Jul. 2024]

409 FAZLIOGLU, M. (2023). US federal Al governance: Laws, policies and strategies. [online] International
Association of Privacy Professionals (IAPP). Available at: https://iapp.org/resources/article/us-federal-ai-
governance/. [Accessed 15 Jul. 2024]; VouGHT, R.T. (2020). MEMORANDUM FOR THE HEADS OF
EXECUTIVE DEPARTMENTS AND AGENCIES —Guidance for Regulation of Artificial Intelligence Applications.
Available at: https://www.whitehouse.gov/wp-content/uploads/2020/11/M-21-06.pdf. [Accessed 15 Jul. 2024]

410 See https:/www.lexology.com/library/detail.aspx?g=7d055a38-f35¢-4346-917b-92a4132f6aac.
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With the current Biden’s Administration Al governance policy developed even further and

deeper, with the following legal orders and initiatives constituting the main legal framework*!*:

i Blueprint for an Al Bill of Rights: Making Automated System work for the American
People of October 202242,

ii. Executive Order on Further Advancing Racial Equity and Support for Underserved
Communities Through the Federal Government of February 202343,

iii. FACT SHEET: Biden-Harris Administration Takes New Steps to Advance
Responsible Artificial Intelligence Research, Development, and Deployment of May
202344,

iv. Revised National AI R&D Strategic Plan of May 2023%%°,

12 Executive Order on the Safe, Secure, and Trustworthy Development and Use of

Artificial Intelligence of October 2023416,

The legal context of Al governance and policy became even more heterogeneous at the
congressional and federal agency levels. Congress has approached Al policymaking

incrementally. The National Al Initiative Act of 2020 was a significant piece of legislation about

41 FAZLIOGLU, M. (2023). US federal Al governance: Laws, policies and strategies. [online] International
Association of Privacy Professionals (IAPP). Available at: https://iapp.org/resources/article/us-federal-ai-
governance/. [Accessed 15 Jul. 2024].

412 WHITE HOUSE OFFICE OF SCIENCE AND TECHNOLOGY POLICY (2022). Blueprint for an Al Bill of Rights: Making
Automated Systems Work for the American People.  Available at: https://www.whitehouse.gov/wp-
content/uploads/2022/10/Blueprint-for-an-Al-Bill-of-Rights.pdf. [Accessed 15 Jul. 2024].

Five principles —safety and efficacy, protection against algorithmic discrimination, data privacy, notice and
explanation, and human engagement in decision-making— are outlined in the Blueprint to guarantee the ethical and
safe use of Al. FAZLIOGLU, M. (2023). US federal Al governance: Laws, policies and strategies. [online]
International Association of Privacy Professionals (IAPP). Available at: https:/iapp.org/resources/article/us-
federal-ai-governance/.

413 Executive Order 13985 (2023) on Further Advancing Racial Equity and Support for Underserved Communities
Through the Federal Government. Available at : https://www.whitehouse.gov/briefing-room/presidential-
actions/2023/02/16/executive-order-on-further-advancing-racial-equity-and-support-for-underserved-
communities-through-the-federal-government/. [Accessed 15 Jul. 2024].

414 WHITE HOUSE (2023). FACT SHEET: Biden-Harris Administration Takes New Steps to Advance Responsible
Artificial Intelligence Research, Development, and Deployment. Available at:
https://www.whitehouse.gov/briefing-room/statements-releases/2023/05/23/fact-sheet-biden-harris-

administration-takes-new-steps-to-advance-responsible-artificial-intelligence-research-development-and-

deployment/. [Accessed 15 Jul. 2024].

415 NATIONAL SCIENCE AND TECHNOLOGY COUNCIL (2023). National Artificial Intelligence Research And
Development  Strategic ~ Plan 2023  Update.  Available  at:  https://www.whitehouse.gov/wp-
content/uploads/2023/05/National-Artificial-Intelligence-Research-and-Development-Strategic-Plan-2023-
Update.pdf. [Accessed 15 Jul. 2024].

416 Executive Order 14110 (2023) on the Safe, Secure, and Trustworthy Development and Use of Artificial
Intelligence. Available at: https://www.whitehouse.gov/briefing-room/presidential-actions/2023/10/30/executive-
order-on-the-safe-secure-and-trustworthy-development-and-use-of-artificial-intelligence/. [Accessed 15 Jul
2024].
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Al that aimed to improve the coordination of Al research and development efforts between
civilian government agencies and the defence and intelligence communities and increase the
amount of Al research and development conducted*'’. Later, in 2023, House Resolution 66,
which calls on Congress to give Artificial Intelligence more attention, was introduced in
January*!8, Indeed, in the last two-year period, various uses of Al have also been attempted to
be regulated by other federal bills*°. However, most of these bills covered the role played by
Al technologies in data privacy, cybersecurity, and AI’s impact on consumer and labour law*?°.
Several recent Al governance advancements have occurred at the federal agency level.
However, the focus of these initiatives and plans has been more orientated toward Al and Gen-
Al’s impact on finance, employment, energy, and, to a certain extent, Al’s effect on

education®?®.

From this latest brief description of U.S. initiatives concerning Al, two key points emerge. The
first is that the main aim of American legislation, similar to what is happening in the EU with
the last decade’s ethical initiatives on Al until the just-published EU A7 Act, concerns the ethical
implications of Al use on data privacy, national security, energy and on labour and consumer
effects. The second is that U.S. regulators stressed that rather than creating and enforcing new
laws explicitly pertaining to Al, Al regulation in the United States will initially primarily

involve determining how already-existing laws relate to Al technologies*?2.

1il. American Copyright-Al legal relationship: still awaiting USCO 2024 guidance
Regarding the Copyright-Al legal relationship in the American context, this theme has not been

one of the focal points of this last decade’s New Technologies Regulations, which were more

centred on Al systems’ ethical risks, as highlighted in the previous paragraph.

47 U.S. CONGRESS (2020). National Artificial —Intelligence Initiative Act. Available  at:
https://www.congress.gov/bill/116th-congress/house-bill/6216/text. [Accessed 16 Jul. 2024].

418 U.S. House Resolution 66 of January 2023. Available at: https://www.congress.gov/bill/118th-congress/house-
resolution/66. [Accessed 16 Jul. 2024].

419 FAZLIOGLU, M. (2023). US federal Al governance: Laws, policies and strategies. [online] International
Association of Privacy Professionals (IAPP). Available at: https://iapp.org/resources/article/us-federal-ai-
governance/.[Accessed 16 Jul. 2024].

420 FAZLIOGLU, M. (2024). US Federal Privacy Legislation Tracker introduced in the 118" Congress (2023-2024).
[online] International Association of  Privacy Professionals (IAPP). Available at:
https://iapp.org/media/pdf/iresource_center/us_federal privacy legislation_tracker.pdf. [Accessed 16 Jul. 2024].
421 For a general analysis on Federal Agencies’ Al policies see FAZLIOGLU, M. (2023). US federal Al governance:
Laws, policies and strategies. [online] International Association of Privacy Professionals (IAPP). Available at:
https://iapp.org/resources/article/us-federal-ai-governance/. [Accessed 16 Jul. 2024].

422 Ibidem.
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Hence, this discussed legal relationship is in constant evolution and, at the time of this
Dissertation writing (July 2024), is waiting for the United States Copyright Office guidelines
on the matter, which should be published later this summer.

To help Congress, courts, and other stakeholders formulate policy in this area, USCO in 2023
engaged in several copyright-Al initiatives with the aim was to collect information from a wide
range of knowledgeable and interested parties, hereinafter leading to the publication of a
comprehensive report on the copyright implications of current Gen-Al forms, updates to the
Compendium of U.S. Copyright Office Practices, and the publication of a proposed economic

research agenda®?

2023424

. More specifically, the Office has undertaken the following actions within

- USCQO’s Copyright Registration Guidance for works containing Al-generated material,
published in March 20234?°,

- Several public listening sessions, webinars, and meetings with various stakeholders to
identify topics to examine further??®.

- August 2023 Notice of Inquiry inviting public comments in response to issues like (1)
using copyrighted works to train Al models; (2) copyrightability of content produced by
Al systems; (3) possible legal responsibility for any infringements; and (4) handling

generative Al outputs that mimic the look or feel of human artists*?’,

In the upcoming months, the Office will publish a multi-section study that analyses and suggests
legislative or regulatory actions relating to Al-related challenges*?. The use of Al to digitally
replicate people’s creations will be covered in the first section of the study, along with State and
maybe federal protections*?. The second portion will investigate U.S. and foreign practices and
the necessity of human authorship to determine if Al-generated works are copyrightable**°. The
legal ramifications of employing copyrighted works to train AI models and the possibility of

legal repercussions for infringement of Al-generated outputs will be discussed in the following

423 Letter for un update to U.S. Congress by Shira Perlmutter -Register of Copyrights and Director U.S. Copyright
Office of February 2024. Available at: https://copyright.gov/laws/hearings/USCO-Letter-on-Al-and-Copyright-
Initiative-Update-Feb-23-2024.pdf?loclr=blogcop. [Accessed 16 Jul. 2024].

42 Ibidem.

425 Tvi, pp. 2-3.

42 Ivi, p. 4.

427 Ivi, p. 5.

428 Ibidem.

429 Ibidem.

430 Ibidem.
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sections*, Regarding this third theme, in April 2024, California’s Representative in the United
States Congress, Adam Schiff, proposed the Generative AI Copyright Disclosure Act**?, which,
to ensure transparency between the creators and Al tech companies, would mandate, before the
release of any new generative Al system, a notice to the Register of Copyrights regarding all

copyrighted works used in creating or modifying the training dataset for that AI systems*33,

In conclusion, while the European Commission and the European Parliament published several
soft laws, such as resolutions, communications, and action plans, on the AI-Copyright theme at
the EU level starting in 2020 (although mainly focusing on the input rather than the Al output
perspective), the U.S. approach is slightly different. It is awaiting private media sector
initiatives, academic input, USCO pending guidelines, some congressional ad-hoc proposals,

and several pending lawsuits, as we will examine in Chapter Three.

S3.2. Preconditions for copyright protection in the American legal framework

As far as American Copyright Law is concerned, the above subsection S3.1(i) presented the
historical U.S. Copyright framework, pointing out the Copyright Act of 1976 (and following
amendments), pursuant to Title 17 of the United States Code, as the groundwork for American
Copyright Laws.

As stated in Title 17 U.S.C. Section 102(a), the Copyright Act safeguards “original works of
authorship fixed in any tangible medium of expression, now known or later developed, from
which they can be perceived, reproduced, or otherwise communicated, either directly or with
the aid of a machine or device”**. Hence, to determine whether a work is copyrightable, the
USCO's Compendium of US Copyright Office Practice of 2021 may assist in examining five
main stages of protection assessment**®, which, however, resembles the EU four-step Copyright

procedure in the lenses of the Berne Convention.

431 Ivi, p. 6.

432 Generative Al Copyright Disclosure Act (2024). Bill proposed by California’s Representative in United States
Congress, Adam Schiff. Available at: https://www.congress.gov/bill/118th-congress/house-bill/7913/text.
[Accessed 16 Jul. 2024].

433 Ipidem; see also https:/schiff. house.gov/news/press-releases/rep-schiff-introduces-groundbreaking-bill-to-
create-ai-transparency-between-creators-and-companies. [Accessed 16 Jul. 2024].

434 Title 17 u.s.C, Chapter One, Section 102(a). Available at:
https://www.copyright.gov/title17/92chap1.html#102. [Accessed 16 Jul. 2024].

435 U.S. COPYRIGHT OFFICE (2021). Chapter 300. In: Compendium of U.S. Copyright Office Practices. 3rd edn,
Sections 301-308.2. Available at: https://copyright.gov/comp3/chap300/ch300-copyrightable-authorship.pdf.
[Accessed 22 Aug. 2024].
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First, if a piece of authorship is eligible for copyright protection in the U.S., it may be registered
with the U.S. Copyright Office. Copyright protection in the United States is available for all
works created on or after January 1, 1978, including unpublished works*3.

Second, an author’s work needs to be “fixed in any tangible medium of expression, now known
or later developed, from which [it] can be perceived, reproduced, or otherwise communicated,
either directly or indirectly with the aid of a machine or device”*" in order for it to be protected
by copyright.

Third, only if a human creates an original work of authorship, it will be registered by the U.S.
Copyright Office: just “the fruits of intellectual labour” that “are founded in the creative powers
of the mind” are protected by Copyright Laws*®,

Fourth, a work may be protected under U.S. Copyright Law if it relates to one of the
copyrightable subject matters indicated in Section 102(a) of the Copyright Act*®, which
similarly recalls the same categories provided by Art 2(1) of the Berne Convention.

Fifth, a work to be protected under U.S. Copyright Law must comply with the originality
criterion, which exam, however, should be differentiated considering 1991 Feist Publications,
Inc. v. Rural Telephone Service Co., Inc case, which set a milestone in the evaluation of
creativity in the United States: an ante-Feist period and a post(and current)-Feist time.

As anticipated in S1.1, EU and U.S. originality assessment for copyright protection was
originally at the antipodes. While the European framework, despite some differences among
Member States, is harmonized towards considering the more subjective theory of originality in
terms of the author’s intellectual creation that requires free and creative choices*?; U.S.
originality requirement, at the beginning, was orientated toward the more objective “sweat of
their brow” doctrine that, even in cases where the work lacked considerable creativity, provided

copyright protection to works merely based on the author’s labour and effort*4!,

438 Title 17 us.c, Chapter One, Section 104(a), (b). Available at:
https://www.copyright.gov/title17/92chap 1 .html#104. [Accessed 16 Jul. 2024].

487 Title 17 us.c, Chapter One, Section 102(a), (b). Available at:
https://www.copyright.gov/title17/92chap 1 .html#102. [Accessed 16 Jul. 2024].

438 U.S. SUPREME COURT —Trade-Mark Cases, 1879, 100 U.S, pp. 82-94.

439 Title 17 u.s.C, Chapter One, Section 102(a). Available at:
https://www.copyright.gov/title17/92chap1.html#102. [Accessed 16 Jul. 2024].

440 Philosophically speaking, the subjective hypothesis was strongly endorsed by HEGEL, G.W.F. (1967).
Philosophy of Right. Clarendon Press cited by FROSIO, G. (2018). Reconciling Copyright with Cumulative
Creativity. Edward Elgar Publishing, pp. 156-157.

441 MAGGIORE, M. (2018). Artificial Intelligence, computer generated works and copyright. In: E. Bonadio and N.
Lucchi, eds., Non-Conventional Copyright. Cheltenham, UK: Edward Elgar Publishing, p. 387; BENTLY, L.,
SHERMAN, B., GANGIEE, D. AND JOHNSON, P. (2018). Intellectual Property Law. 5th ed. Oxford, UK: Oxford
University Press, pp. 35-36.
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In the United States, things started to change in this regard by the end of the 20th century**?.
Indeed, after the Feist case, also in the U.S., the originality criterion winged the threshold of
human creativity requirement**® by stating that “to qualify for copyright protection, a work must
be original to the author, thus independently created by the author and expressing at least some

444 which, although low, is not limitless**°.

minimal degree of creativity
In this new originality requirement assessment, there are some factors such as novelty, aesthetic
value and artistic merit, intrinsic quality, symbol meaning and impression, look and feel,
author’s inspirational intent, author’s skills and experience, time, effort and expense to produce
the work, design alternatives, work’s material composition, commercial appeal and success that

are not considered into the originality/creativity criteria examination®4°.

To summarise, nowadays in U.S., a work may be protected by copyright if it meets the following
criteria: (1) it must be eligible for copyright protection in the United States; (ii) it must have
been fixed in a tangible medium of expression; (iii) a human author must have created it; (iv)
it must contain subject matter that is subject to copyright; and (v) it must have at least a minimal

amount of creative authorship that is unique to the author**’.

S3.3. Extension of established American Copyright framework to Al-assisted and Al-

autonomous generated outputs: implications in terms of authorship and ownership

Just like in the EU, the copyrightability of Al-produced works, whether assisted or

autonomously generated, is not specifically covered by U.S. Copyright Law**® and even less by

442 .S. SUPREME COURT —Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340-347 [1991]. Available at:
https://supreme.justia.com/cases/federal/us/499/340/. [Accessed 16 Jul. 2024].

443 This new orientation is quite logical if we also consider the 1989 U.S. Ratification of the Berne Convention,
which deals extensively in Articles 6 and 6bis with moral rights.

44 U.S. SUPREME COURT —Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 345 [1991]. Available at:
https://supreme.justia.com/cases/federal/us/499/340/. [Accessed 16 Jul. 2024]. Furthermore,”[ T/he requisite level
of creativity is extremely low.” Even a “slight amount” of creative expression will suffice. “The vast majority of
works make the grade quite easily, as they possess some creative spark, ‘no matter how crude, humble or obvious
it might be”. U.S. SUPREME COURT —Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 346 [1991] (citation
omitted) Available at: https://supreme.justia.com/cases/federal/us/499/340/. [Accessed 16 Jul. 2024].

5 U.S. Supreme Court —Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 362 [1991]. Available at:
https://supreme.justia.com/cases/federal/us/499/340/. [Accessed 16 Jul. 2024].

46 J.S. COPYRIGHT OFFICE (2021). Chapter 300. In: Compendium of U.S. Copyright Office Practices. 3rd edn.,
Sections 310.1-310.10. Available at: https://copyright.gov/comp3/chap300/ch300-copyrightable-authorship.pdf.
[Accessed 22 Aug. 2024].

47 1vi, Section 309.

48 ZHUK, A. (2023). Navigating the legal landscape of Al copyright: a comparative analysis of EU, US, and
Chinese approaches. Al and ethics, p.3.
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U.S. Atrtificial Intelligence policies, initiatives and executive orders, which focus more on the
ethical aspects raised by the new Al systems. Hence, the following analysis is mainly based on
an up-to-date interpretation of traditional U.S. Copyright Law, whose potential extension (or
not) to Al-produced works derives from recent administrative USCO guidelines, current
administrative registration procedures, case law and academic doctrine. Based on these
considerations and in the event of a hoped explicit regulatory intervention in the future, it
remains to be seen whether the United States will continue to follow the Feist human creativity
higher threshold (that also aligns more with the European civil law countries droit d’auteur
tradition) or gravitate towards alternative solutions in a utilitarian perspective, which may be
partially foreshadowed by the Anglo-Irish approach, that will be examined subsequently in
Section IV.

As anticipated in S3.2. above, U.S. Copyright Law safeguards original human creatorship
works like the EU. Indeed, all outputs that do not meet human creatorship are not
copyrightable*®. For this reason, the U.S. Copyright Office will not register works created by
machines, plants, animals, or any other mechanical process that functions arbitrarily or
automatically without a human author’s creative input or involvement**°. This direction was
confirmed in March 2023 in USCO’s statement of policy titled Copyright Registration
Guidance: Works Containing Material Generated by Artificial Intelligence®*, which raised
concerns regarding the copyright protection of material produced by Gen-Al autonomously, the
registration of works containing both human-authored and Al-generated content, and the data
that applicants wishing to register them should submit to the Office*®?.

Although the distinction between Al-assisted and autonomously generated outputs is not
specified in U.S. Al initiatives and even less in U.S. traditional Copyright Laws, this
categorization has implicitly emerged in some administrative registration claims to USCO and,
hereinafter, it has guided the recalled United States Copyright Office’s statement of policy in
2023.

449 When the work comes from a human creator, hence the human authorship requirement is met, the analysis does
not end here because the assessment of originality and creativity of that output should be also considered.

450 U.S. COPYRIGHT OFFICE (2021). Chapter 300. In: Compendium of U.S. Copyright Office Practices. 3rd edn,
Sections 313.2. Available at: https://copyright.gov/comp3/chap300/ch300-copyrightable-authorship.pdf.
[Accessed 22 Aug. 2024].

451 KAZEEVA, L. (2024). Sui Generis Intellectual Property Protection for Works Generated by Al Systems. In: Sui
Generis Intellectual Property Protection: Perspectives in law, business and innovation. Springer Nature, p.73.

452 U.S. COPYRIGHT OFFICE. (2023) Copyright Registration Guidance: Works Containing Material Generated by
Artificial Intelligence. 16190 Federal Register, Vol. 88, No. 51, 37 CFR PART 202, pp. 1-2.
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In 2018, a visual work application was submitted to the Office containing an applicant’s
definition of work derived from an Al system as “autonomously created by a computer
algorithm running on a machine”*>. However, the Office turned down the application,
concluding that there was no human authorship in the work, notwithstanding the applicant’s
claim. After some administrative appeals, the Office’s Review Board confirmed that the work
could not be registered since it was created “without any creative contribution from a human
actor™™*,

In contrast, in 2023, the Office recently accepted a registration for a work that mixed Al-
generated visuals with human-authored parts. In line with previous USCO stances, the Office
determined that a graphic novel*®® consisting of human-authored text merely assisted by images

produced by the Midjourney Al service may qualify as a copyrightable work. However,

individual Al images themselves cannot be safeguarded by Copyright Law*°°.

In conclusion, here are some fundamental considerations regarding a potential U.S. Copyright
extension to Al-assisted and Al-autonomous generated works and relative authorship

implications.

First, USCO followed the traditional copyright framework on human creatorship®’ in both
cases. Whenever a machine creates all its traditional components and the output’s most
expressive elements are technologically determined, the final work lacks human creativity.
Thus, given the lack of human authorship in these Al-autonomous generated outputs, the Office

will not register them since they are not considered copyrightable material*®. In Thaler case of

453 U.S. COPYRIGHT OFFICE REVIEW BOARD (2022). Second Request for Reconsideration for Refusal to Register
A Recent Entrance to Paradise (Correspondence ID 1-3ZPC6C3; SR # 1-7100387071), p. 2. Available at:
https://www.copyright.gov/rulings-filings/review-board/docs/a-recent-entrance-to-paradise.pdf. [Accessed 16 Jul.
2024].

454 Tvi, pp.2-3. Recently, the case of Thaler v. Perlmutter was decided in August 2023 by the U.S. District Court
for the District of Columbia that, in the end, supported the USCO’s decision to reject the Al-generated work’s
registration, highlighting the established notion that copyright law exclusively protects works created by humans.
See United States District Court for the District of Columbia [2023]: Thaler v. Perlmutter, No. 22-CV-384-1564-
BAH.

4% 1.S. COPYRIGHT OFFICE (2023). Cancellation Decision re: Zarya of the Dawn (Registration VAu001480196),
p. 2. Available at: https:// www.copyright.gov/docs/zarya-of-the-dawn.pdf. [Accessed 16 Jul. 2024].

456 Ihidem.

457 U.S. COPYRIGHT OFFICE (2021). Chapter 300. In: Compendium of U.S. Copyright Office Practices. 3rd edn,
Section 306. Available at: https://copyright.gov/comp3/chap300/ch300-copyrightable-authorship.pdf. [Accessed
22 Aug. 2024].

48 Tvi, Section 313.2. in which it is specified that “the Office will not register works produced by a machine or
mere mechanical process that operates randomly or automatically without any creative input or intervention from
a human author”.
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2018, the US District Court of Columbia in 2023 confirmed this vision**®. However, another
issue was raised in the Thaler case, which constitutes one of the most burning topics among
recent jurisprudence and doctrine. In Thaler’s original application, the plaintiff tried to claim
the copyright of the Al-autonomously generated outputs (produced by Thaler’s Al machine) for
himself, sustaining the nature of the output as a “work for hire” in the sense of 7itle 17 Section
201(b) of U.S.C. *° Nevertheless, both USCO and later the Columbia District Court negated
this possibility, retaining that, since a work created without human intervention could never
have a valid copyright, it leaves no matter who owned the registration or what could be
registered*®L,

Instead, regarding Al-assisted outputs, as in the Midjourney case above, a copyright claim may
be made when a degree of human involvement is considered sufficient to meet the human
creatorship —and hence authorship— requirement. Still, it will only shield the human-created
aspects of the work*®?,

To conclude, similarly to EU Commission July 2024 updates presented in S2.4., the key is to
ascertain whether the “work” is essentially human-created and authored, with the computer [or
other device] serving as a mere tool for assistance, or whether the machine actually
conceptualised and carried out the traditional aspects of authorship in the work, such as literary,
artistic, or musical expression, selection, arrangement, etc63, Usually, in the former case,

copyright protection is possible; in the latter case, the copyrightability of the work is impossible

to assess.

Second, considering the administrative registration procedures in which USCO found itself in
the last decade and its relative decisions, USCO’s orientation toward the human creatorship
requirement will probably also be the guiding thread for future Copyright Office initiatives,

such as the upcoming multi-study regarding Al-related challenges for copyright in the creative

459 UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA [2023]: Thaler v. Perlmutter, No. 22-CV-
384-1564-BAH.

460 Title 17 U.S.C., Chapter Two, Section 201 (b) “In the case of a work made for hire, the employer or other
person for whom the work was prepared is considered the author for purposes of this title, and, unless the parties
have expressly agreed otherwise in a written instrument signed by them, owns all of the rights comprised in the
copyright”. Available at: https://www.copyright.gov/title1 7/92chap2.html, [Accessed 22 Aug. 2024].

461 UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA [2023]: Thaler v. Perlmutter, No. 22-CV-
384-1564-BAH., p. 7.

42 1J.S. COPYRIGHT OFFICE (2023) Copyright Registration Guidance: Works Containing Material Generated by
Artificial Intelligence. 16190 Federal Register, Vol. 88, No. 51, 37 CFR PART 202, p. 4.

463 U.S. COPYRIGHT OFFICE (2021). Chapter 300. In: Compendium of U.S. Copyright Office Practices. 3rd edn,
Section 313.2. Available at: https://copyright.gov/comp3/chap300/ch300-copyrightable-authorship.pdf. [Accessed
22 Aug. 2024].

105


https://www.copyright.gov/title17/92chap2.html
https://copyright.gov/comp3/chap300/ch300-copyrightable-authorship.pdf

industries, which will be published by the end of 2024%%*. Furthermore, also current U.S. case
law, as in the 2023 Thaler decision, seems to be still orientated toward human creativity,
interpreting the human authorship criterion as the “sine qua non at the core of copyrightability”,
although human creative space is moving and challenged by new technological tools and

media®®®,

Lastly, considering the human creatorship requirement for Al-produced outputs is still a given
for the works’ copyrightability and how constant technological advancement makes a priori
standardized reasoning quite challenging to engage with, the analysis will always be on a case-
by-case basis. It will analyse the circumstances in which the Al systems are utilized and how

they impact the final work*6®,

S3.4. A concluding brief comparison

In Section II above and in the current Section III, the traditional European and American
approaches to Copyright Law, Al legislation and the impact of Gen-Al creations, whether
assisted or autonomously generated, on current Copyright Law regarding creatorship and
authorship have been enlightened.

A comparative analysis can underline how both Western contexts have a robust traditional
copyright framework that focuses on human original creativity and authorship requirements.
However, the anthropocentric authorship criterion of originality is relatively new in the United
States*®’ after “abandoning” the more objective-utilitarian approach, typical of common law
traditions, that allows copyright protection merely based on sufficient effort and labour in the
output creations. Despite the European and American approaches having reasonably converged

in the last thirty years, the American conception of the human authorship and creativity

464 Considering the recent publication in 2023 of USCO Copyright Registration Guidance for works containing

materials generated by Al, it is plausible to conclude that the same reasoning on the categorization between Al as
assistant tools and, instead, Al as able to create autonomously will be enlightened in 2024 USCO publications on
the field.

465 UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA [2023]: Thaler v. Perlmutter, No. 22-CV-
384-1564-BAH., p. 8.

466 J.S. COPYRIGHT OFFICE. (2023) Copyright Registration Guidance: Works Containing Material Generated by
Artificial Intelligence. 16190 Federal Register, Vol. 88, No. 51, 37 CFR PART 202, p. 4.

47 US SUPREME COURT —Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 345 [1991]. Available at:
https://supreme.justia.com/cases/federal/us/499/340/. [Accessed 16. Jul 2024].
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requirement is still lower®®® than the one referred to in civil law countries, being influenced by
the typical common law countries’ utilitarian approach.

To conclude, both regions, awaiting EUIPO*® and USCO*"° clearer guidelines on copyright
protection for Al-produced works by the end of 2024, recognise the possibility of copyright
protection and human authorship only limited to Al-assisted outputs where minimal human

creative involvement occurs in the challenging human-machine relationship.

What about Al-autonomously generated works? Neither the EU nor the U.S. provide for
potential protection for these outputs under the current copyright system, given the lack of
human involvement in the output creative process, except for the Al algorithm training and the
prompting phase by the end user, whose theme will be Chapter Three’s topic of discussion.

However, considering the impact of Gen-Al development in today’s society, some legal
alternatives to protecting such Al-autonomous generated outputs are finding increasing space.

This will indeed be briefly presented in the following Section I'V.

468 Ihidem.

469 See https://www.euipo.europa.eu/en/news/navigating-the-complexities-of-generative-ai-in-intellectual-
property-challenges-and-opportunities. [Accessed 17 Jul. 2024].

470 See https:/www.copyright.gov/ai/. [Accessed 17 Jul. 2024].
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SECTION IV

LEGAL ALTERNATIVES FOR AI-AUTONOMOUS GENERATED OUTPUTS’
PROTECTION

In Sections II and III, the current EU and U.S. potential copyright protection for Al-produced
works has been presented, providing the possible copyright protection for Al-assisted outputs
as long as the originality and human creative authorship requirements are satisfied. Instead,
applying the traditional human authorship tradition, the above descriptions concluded with
negating such protection for Al-autonomous generated outcomes due to the lack of human
creative space in those outputs’ production process.

Section IV will now briefly present, in the first part, some common law countries’ legislation —
Ireland and the United Kingdom— granting a sort of copyright protection for such autonomously
generated products. However, these are worldwide exceptions to the copyrightability negation
for such works.

Hence, considering both the majority negative copyright context and the increasing number of
Al-autonomously generated creations in today’s cultural media industry, Section IV will then
generally investigate alternative options for shielding such outputs under related rights or a sui

generis proper perspective.

S4.1. A form of copyright protection for Al-autonomous generated works in the Irish and
English legal frameworks. two exceptions to EU and US approaches

Specific Copyright Laws of the British common law tradition, such as those in the UK and
Ireland, have allowed for establishing “computer-generated works” authorship in situations

where no human authorship could be proven, thereby evading the necessity of human

t471

authorship requirement™’*. Under these systems, the individual who made the arrangements

required for its creation is granted authorship and, consequently, copyright ownership*’2.

471 GuADAMUZ, A. (2017) Do Androids Dream of Electric Copyright? Comparative Analysis of Originality in
Artificial Intelligence Generated Works (updated version of June 5, 2020). Intellectual Property Quarterly, (2),
pp. 157-160.

472 HUGENHOLTZ, P.B. AND QUINTAIS, J.P. (2021). Copyright and Artificial Creation: Does EU Copyright Law
Protect Al-Assisted Output? IIC - International Review of Intellectual Property and Competition Law, 52, p. 1211.
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For instance, according to Art. 2 (1) of the Irish Copyright and Related Rights Act 2000,
“computer-generated” in reference to a work means “that the work is generated by computer in
circumstances where the author of the work is not an individual”*".

The Irish Act goes on to define “author” as “(f) in the case of a work which is computer-
generated, the person by whom the arrangements necessary for the creation of the work are

undertaken™*"™.

Another notable exception to EU copyright standards occurs in the UK Copyright, Design and
Patents Act of 1988 (CDPA), which also permits the protection of “computer-generated works”
described as “works generated by computer in circumstances such that there is no human author
of the work” *™® under Section 178 of the CDPA. Moreover, Section 9(3) of the Act specifies that
“the author shall be taken to be the person by whom the arrangements necessary for the creation
of the work are undertaken™*'®.

Some academic legal scholars, like Blaszczyk, have pointed out that the UK CDPAs Sections
178 and 9(3) strongly contradict the objectives of the copyright system. Indeed, the scholar
indicates the inconsistency between those two Sections of the Act and CDPA Section 1, which
requires authorial originality for a work to be eligible for copyright protection. As a result, the
notion of computer-generated works is fundamentally inconsistent, incompatible and self-
contradictory within the core principles of UK Copyright Law itself*’".

However, although the UK Copyright approach to Al-autonomous output is strongly criticized

478

in the EU since it contrasts with European normative standards®’® and, more simply, in self-

contradiction with its own copyright purposes, the UK government recently affirmed this stance

4% Art. 2(1) of the Irish Copyright and Related Rights Act of 2000 Available at:
https://www.irishstatutebook.ie/eli/2000/act/28/section/2/enacted/en/html#sec2. [Accessed 22 Aug. 2024].

47 Art. 21 of the Irish Copyright and Related Rights Act of 2000. Available at:
https://www.irishstatutebook.ie/eli/2000/act/28/section/2 1/enacted/en/html#sec21. [Accessed 22 Aug. 2024].

475 Section 178 of the UK Copyright, Design and Patent Act of 1988. Available at:
https://www.legislation.gov.uk/ukpga/1988/48/section/178. [Accessed 22 Aug. 2024].

478 Section 9(3) of the UK Copyright, Design and Patent Act of 1988. Available at
https://www.legislation.gov.uk/ukpga/1988/48/section/9. [Accessed 22 Aug. 2024].

477 BLASZCZYK, M. (2023a) Contradictions of computer-generated works’ protection. Kluwer Copyright Blog.
https://copyrightblog.kluweriplaw.com/2023/11/06/contradictions-of-computer-generated-works protection/.
[Accessed 18 Jul. 2024].

For clarity, it is important to note that supporters of UK protection for Al-autonomous outputs emphasize that,
under the objective utilitarian system, the originality test in UK copyright law is based on sufficient labour, skill,
and judgement, in line with common law tradition. However, critics of this British approach, mainly Section 9(3)
of the CDPA, argue that it’s unclear if this originality assessment should also apply to computer-generated works.
See INTERNATIONAL TRADEMARK ASSOCIATION (2023) Copyrights and Neighboring Rights of Outputs by Al
Systems, p. 10. Available at: https:/www.inta.org/wp-content/uploads/public-files/advocacy/committee-
reports/20230724_Copyrights-and-Neighboring-Rights-of-Outputs-by-Al-Systems.pdf. [Accessed: 18 July 2024]
478 Although, after Brexit, this criticism could be easily dismantled.

109


https://www.irishstatutebook.ie/eli/2000/act/28/section/2/enacted/en/html#sec2
https://www.irishstatutebook.ie/eli/2000/act/28/section/21/enacted/en/html#sec21
https://www.legislation.gov.uk/ukpga/1988/48/section/178
https://www.legislation.gov.uk/ukpga/1988/48/section/9
https://copyrightblog.kluweriplaw.com/2023/11/06/contradictions-of-computer-generated-works%20protection/
https://www.inta.org/wp-content/uploads/public-files/advocacy/committee-reports/20230724_Copyrights-and-Neighboring-Rights-of-Outputs-by-AI-Systems.pdf
https://www.inta.org/wp-content/uploads/public-files/advocacy/committee-reports/20230724_Copyrights-and-Neighboring-Rights-of-Outputs-by-AI-Systems.pdf

anyway, as did the UK Intellectual Property Office. In 2022, the UK Intellectual Property Office
conducted an open consultation on the precise application of Section 9(3) to generative Al and
concluded that the provision should stay in place. Therefore, it appears that, for now, copyright
protection for generative Al-autonomous outputs is available in the UK, even though it is

unclear who makes the so-called “necessary arrangements”*°,

S4.2. Alternative legal options for AI-autonomous output protection: a general investigation

In most countries where Al-autonomous generated works are not copyrightable given the lack
of a human, original creative authorship, as in EU and U.S. legal frameworks, there are ongoing
debates, considering the increasing amount of such outputs in the creative media industry, on

whether some legal alternative forms of protection could be provided to such outcomes*®.

S4.2.1. Neighbouring rights legal alternative option for Al-autonomously generated content

1. General global definition of related rights

Related (or neighbouring) rights could represent the first legal alternative; hence, let us begin
with a global description of these related rights.

According to WIPO, neighbouring rights safeguard the legal interests of specific individuals
and organisations that help make works accessible to the public or create content that, although
not meeting the requirements of all countries’ copyright systems, is sufficiently creative or
technically and organizationally skilled to warrant the recognition of a property right that is
similar to a copyright*8l. Because they are connected to the copyright protection of works of
authorship, the products that arise from the activities of these individuals and organisations are

deemed to merit legal protection under the law of related rights. However, certain laws

479 See https://www.cooley.com/news/insight/2024/2024-01-29-copyright-ownership-of-generative-ai-outputs-

varies-around-the-world.

40 The following short subsection will be based on two main EU studies. HARTMANN, C., ALLAN, J.E.M.,
HUGENHOLTZ, P.B., QUINTAIS, J.P. AND GERVAIS, D. (2020). Trends and Developments in Artificial Intelligence-
Challenges to the Intellectual Property Rights Framework- Final Report for the European Commission.
Luxembourg: Publications Office of the European Union; EUROPEAN COMMISSION, DIRECTORATE-GENERAL FOR
COMMUNICATIONS NETWORKS, CONTENT AND TECHNOLOGY (2022). Study on copyright and new technologies:
copyright data management and artificial intelligence. Publications Office of the European Union.

481 WORLD INTELLECTUAL PROPERTY ORGANIZATION (2016). Understanding copyright and related rights. Geneva,
Switzerland: WIPO, p. 27.
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explicitly provide that the exercise of associated rights should not impair copyright protection
in any manner*®?. Historically, three types of beneficiaries have been given related rights:
performers, producers of sound recordings (also referred to as phonograms), and broadcasting
organizations*®.

The Rome Convention, which was concluded in 1961, was the first organised international
reaction to the necessity for legal protection of these three types of neighbouring rights,
attempting to establish worldwide regulations in an area in which few national laws existed at
the time, in contrast to most international agreements that follow in the wake of national
legislation and are meant to synthesise existing laws. This meant that, for most governments to
accede to the Convention, they had to develop and pass legislation first*®. Even though the
Rome Convention served as the foundation for the TRIPS Agreement’s provisions about the
rights of performers, sound recording producers, and broadcasting organisations, there is
currently a consensus that the Convention needs to be updated or replaced by a new set of
standards in the field of related rights, especially considering the latest technological and legal
implications brought by Al systems*®®.

The WIPO Performances and Phonograms Treaty (WPPT), which was adopted in 1996 along
with the WIPO Copyright Treaty (WCT) —the two are sometimes referred to as the “Internet
Treaties” because of their disciplining effects on intellectual property rights in relation to the
digital environment— and the 2012 Beijing Treaty on Audiovisual Performances now offer
updated protection for two of the categories of beneficiaries. The WIPO Standing Committee
on Copyright and Related Rights is still debating a new treaty pertaining to broadcasters’

rights*8®.

For this Dissertation’s purposes, it is worth recalling that: currently, the European Union is not
directly bound by the Berne and Rome Conventions, which are indeed international treaties
among sovereign states. However, all EU Member States are part of the Berne Convention and
most of them are also of the Rome Convention. Instead, the TRIPS Agreement and two WIPO
treaties of 1996 were directly ratified by the European Union as a legal entity.

The United States has ratified and is legally bound by the Berne Convention, the TRIPS
Agreement, and the WPPT and WCT of 1996; however, they are not part of the Rome

482 Ihidem.
483 Ihidem.
484 Ivi, p.29.
485 Ibidem.
48 Ibidem.
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Convention, rendering our comparative analysis on neighbouring rights as a potential legal

alternative for protecting Al authorless work troublesome.

i. Potential extension of neighbouring rights to Al-autonomous generated content:

between innovative opportunities and challenges

At EU level, some advocates in favour of the shit from copyright discipline to neighbouring

487

rights for authorless Al-autonomous generated outputs sustain that certain related rights*", such

8 9

as those of phonogram producers®®, film producers*®®, broadcasting organizations*®,

492

publishers of press publications*®!, and non-original photographs*®?, may theoretically protect

these new works considering, first, that Al systems are not true creators and, second, that these
neighbouring rights do not necessitate human authorship or originality*®,

Similarly, at the U.S. level, the extension of neighbouring rights, whose scope is generally
narrower than in most other jurisdictions*®*, to this type of output has not been provided yet
under U.S. law but is theoretically starting to be debated very recently.

However, from the public interest standpoint, the move from copyright protection to related

rights alone for cultural Al-autonomous generated content safeguard may present specific

difficulties**®, both from a legal-ontological perspective and an economic-financial one.

487 EUROPEAN COMMISSION, DIRECTORATE-GENERAL FOR COMMUNICATIONS NETWORKS, CONTENT AND
TECHNOLOGY (2022). Study on copyright and new technologies: copyright data management and artificial
intelligence. Publications Office of the European Union, pp. 165-170.

488 Chapter II: Rights Related to Copyright of the Directive 2006/115/EC of the European Parliament and of the
Council of 12 December 2006 on Rental Right and Lending Right and on Certain Rights Related to Copyright in

the field of Intellectual Property. Available at: https://eur-lex.curopa.cu/legal-
content/en/ALL/?uri=CELEX%3A32006L0115. [Accessed 22 Aug. 2024].

49 Ibidem.

490 Ibidem.

491 Art. 15 of the Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on
copyright and related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC.
Available at: https://eur-lex.curopa.eu/eli/dir/2019/790/0j. [Accessed 22 Aug. 2024].

492 Art. 6 of the Directive 2006/116/EC of the European Parliament and of the Council of 12 December 2006 on
the term of protection of copyright and certain related rights (codified version) (Term Directive). Available at:
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32006L0116. [Accessed 22 Aug. 2024].

493 HARTMANN, C., ALLAN, J.E.M., HUGENHOLTZ, P.B., QUINTAIS, J.P. AND GERVAIS, D. (2020). Trends and
Developments in Artificial Intelligence- Challenges to the Intellectual Property Rights Framework- Final Report
for the European Commission. Luxembourg: Publications Office of the European Union, p. 88; DUQUE
LIZARRALDE, M. AND MEINECKE, C. (2023). Authorless Al-assisted productions: Recent developments impacting
their protection in the European Union. JIPITEC, 17, p. 92.

4% United States enjoy very limited but specific forms of protection concerning related rights. For a general
analysis on the theme see GERVAIS, D. (2018). Related rights in United States law. AMI - tijdschrift voor auteurs-
, media- en informatierecht, 2018(6), pp.245-251.

4% FEUROPEAN COMMISSION, DIRECTORATE-GENERAL FOR COMMUNICATIONS NETWORKS, CONTENT AND
TECHNOLOGY (2022). Study on copyright and new technologies: copyright data management and artificial
intelligence. Publications Office of the European Union, pp. 165-170.
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Let us start with the legal implications of protecting authorless Al-autonomous generated
outputs through neighbouring rights.

First, some academics contend that there is no normative harmonization at the international and
regional levels regarding these rights*®*®. Consequently, extending neighbouring rights to Al-
autonomous generated content would be premature until this underlying legal basis has been
addressed.

Second, although these rights do not necessitate human authorship and originality, they are still
intended for humans; thus, any legislative change to solve the Al authorless creations non-
copyrightability problem through related rights would require adjusting ownership, which, in

497 _who will own these rights since

turn, could impact the entire system and objectives of [PRs
Al-autonomously generated content does not come from a true creator? Indeed, let us consider
that the main aim of the whole intellectual property system —whether patent, trademark, design
or copyright— is to favour human creativity over the merely mechanical production of cultural

498

goods™®. Deciding to protect authorless Al-autonomous generated outputs under neighbouring

rights will unavoidably undermine this policymaker’s goal for the IPR system as a whole*®°.
Third, authorless compositions typically do not satisfy the protection standards established by

the related rights meant to safeguard them anyway>®.

The second set of problems this protection through neighbouring rights could generate is
economic-financial, looking at the Al programmer-Al end-user relationship, which we briefly
covered in the final part of Chapter One.

First, the various related rights categories (producers, sound recordings, and broadcasting) share
that their rationale lies not in creativeness, as anticipated above, but in the financial and

organizational investments®®! these players undertake.

4%6SA1Z GARCIA, C. (2019). Las obras creadas por sistemas de inteligencia artificial y su proteccion por el Derecho
de autor. Indret: Revista para el Analisis del Derecho, 1, p. 32.

497 Ibidem; DUQUE LIZARRALDE, M. AND MEINECKE, C. (2023). Authorless Al-assisted productions: Recent
developments impacting their protection in the European Union. JIPITEC, 17, p. 92.

4% FUROPEAN COMMISSION, DIRECTORATE-GENERAL FOR COMMUNICATIONS NETWORKS, CONTENT AND
TECHNOLOGY (2022). Study on copyright and new technologies: copyright data management and artificial
intelligence. Publications Office of the European Union, p. 165.

49 Ihidem.

500 SA1Z GARCIA, C. (2019). Las obras creadas por sistemas de inteligencia artificial y su proteccion por el Derecho
de autor. Indret: Revista para el Analisis del Derecho, 1, pp. 32-33; DUQUE LIZARRALDE, M. AND MEINECKE, C.
(2023). Authorless Al-assisted productions: Recent developments impacting their protection in the European
Union. JIPITEC, 17, p. 93; see also DREXL, J. ET AL. (2021). Artificial Intelligence and Intellectual Property Law
—Position Statement of the Max Planck Institute for Innovation and Competition of 9 April 2021 on the Current
Debate, Max Planck Institute for Innovation Competition Research Paper 2021 No. 21-10.

501 KAZEEVA, . (2024). Sui Generis Intellectual Property Protection for Works Generated by Al Systems. In: Sui
Generis Intellectual Property Protection: Perspectives in law, business and innovation. Springer Nature, p. 74.
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However, according to the European Commission, users, not Al system developers, should be
granted related rights in Al outputs. But, this orientation towards the distribution of such rights
to the end-users would be inconsistent with the original justification of the neighbouring rights
themselves, which were predicated on recovering the monetary and organisational
commitments made by broadcasting companies and creators®®?.

On the other hand, the significant decrease in the cost of producing phonograms and
broadcasting due to technological advancements raises the question of whether these rights are
still justified. This is especially true since related rights do not have a threshold requirement®®2.
Because of this, it seems unlikely that an Al user would undertake a significant financial
commitment to produce a particular Al output that a relevant related right must protect>®.
Furthermore, it is debatable whether Al users require such incentives in the form of a distinct
intellectual property right to continue using Al systems, as there is no lack of motivation for Al

users to employ Al systems producing Al outputs®®.

S4.2.2. A sui generis regime for the protection of Al-autonomous generated outputs

Considering the above, some academics have suggested a unique sui generis regime for
protecting Al-autonomous generated works in light of the challenges facing copyright and
related rights protection for such Al outputs®®,

According to de Cock Buning, the establishment of a sui generis right for the safeguarding of
Al outputs is a very likely option because it would allow for the most appropriate rights to be
assigned, regardless of whether the beneficiary is the company that invested in the Al system

507

or a new company created to represent the Al system’s actions legally™’. Independently, the

crucial point of this suitable sui generis proper regime thought ad-hoc for authorless Al-

502 Tyi, p. 75.

%03 HuGENHOLTZ, P.B. (2019). Neighbouring Rights are Obsolete. IIC - International Review of Intellectual
Property and Competition Law, 50(8), pp.1006—1011.

504 KAZEEVA, 1. (2024). Sui Generis Intellectual Property Protection for Works Generated by Al Systems. In: Sui
Generis Intellectual Property Protection: Perspectives in law, business and innovation. Springer Nature, p. 75.
505 HiLty, R.M., HOFFMANN,J., SCHEUERER, S. (2021) Intellectual Property Justification for Artificial Intelligence.
In: Jyh-An Lee, Reto Hilty, Kung-Chung Liu, eds., Artificial Intelligence and Intellectual Property. Oxford
University Press, p. 62.

506 K AZEEVA, 1. (2024). Sui Generis Intellectual Property Protection for Works Generated by Al Systems. In: Sui
Generis Intellectual Property Protection: Perspectives in law, business and innovation. Springer Nature, p. 76.
57 Ibidem; DE COCK BUNING, M. (2016). Autonomous Intelligent Systems as Creative Agents under the EU
framework for Intellectual Property. European Journal of Risk Regulation, 7(2), pp. 321-322.

114



autonomous generated outputs is to protect the investment made into the Al system that has
produced such outputs®%.
To summarize, the following requirements must be met, nevertheless, for the establishment of

such a regime:

(1) the sui generis rule must protect investments made in Al systems®®;

(2) there must be a minimum threshold for the investments made in order for Al outputs
to be eligible for such protection®;

(3) economic data, proving that adopting a new regime is necessary to encourage

investments in Al technologies, should be used to support it>*L.

Let us recall a citation by Ginsburg and Budiardjo which, although related to the potential
designation of an alternative sui generis regime for authorless Al-autonomous generated
outputs’ protection, could, in my modest opinion, summarize all these Section IV attempts to
provide for some safeguards to such non-copyrightable works, a very challenging field to assess

given the rapidity of technological advancements:

“We can conjure up a variety of scenarios supporting or debunking the call for
a sui generis protection [or in general any attempt of legal alternative
protections]°*?, but without empirical evidence, it would be imprudent (and

premature) to seek to design a regime to cover authorless outputs’™*3.

08 K AZEEVA, 1. (2024). Sui Generis Intellectual Property Protection for Works Generated by Al Systems. In: Sui
Generis Intellectual Property Protection: Perspectives in law, business and innovation. Springer Nature, p. 76.
599 Ibidem.

510 Tvi, p. 77.

511 Ibidem; GINSBURG, J.C. AND BUDIARDJO, L.A. (2018). Authors and Machines. Berkeley Technology Law
Journal, 34(2), p. 456.

512 [or in general any attempt of legal alternative protections] this Dissertation’s author opinion.

513 GINSBURG, J.C. AND BUDIARDJO, L.A. (2018). Authors and Machines. Berkeley Technology Law Journal, 34(2),
p. 456.
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CHAPTER THREE

AIINPUT TRAINING PERSPECTIVE AND ETHICAL RISKS BROUGHT BY AI’S
MISINFORMATION GENERATION TECHNIQUES

This Dissertation’s last Chapter is divided into two main themes of discussion.

The first two Sections will discuss the relationship between Gen-Al and copyright implications.
In Chapter Two, the theme regarding the normative landscape for Gen-Al assisted and
autonomously generated outputs has been presented and highlighted how some potential
copyright protection may be guaranteed with the former creations, given the degree of human
creative involvement still possible. Section I of Chapter Three will instead reverse the
perspective analysing the potential third-party copyright infringement by Gen-Al systems in
the training phase both in the EU and U.S. legal context. Later, Section II will briefly present a
medium-way kind of debate: the potential finding of a substantial similarity with original
human creations in the Al outputs concentrating on reproduction and adaptation rights while
presenting some recent U.S. lawsuits.

This Chapter will conclude this Dissertation in Section II by presenting another crucial debate
surrounding Gen-Al creations. Indeed, if, on the one hand, these tools are every day more
commonly in usage in creative industries such as journalism, as presented in Chapter One and
despite all the debates surrounding copyright implications, on the other hand, Gen-Al can bring
several problematic issues regarding media freedom, favouring the spread of deepfakes,
misinformation and disinformation as Section III highlights. Thus, this Chapter will conclude
by focing on the necessity of an open-collaborative framework between academia, media
industries, government, and media organizations as the only suitable solution to such challenges
posed by Gen-Al. In this regard, it will provide two well-known research projects that are taking
place respectively in the EU with A/4Media and in Austria with FAIRmedia, the latter of which
I had the opportunity to engage into some exchanges during my research academic endeavours

at the Department of Innovation and Digitalisation in Law at Vienna University.
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SECTION I

AT INPUT: COPYRIGHT INFRINGEMENT IN THE ALGORITHM TRAINING PHASE

S1.1. Do Al developers infringe copyright in the text and data mining stage? A debate

The issue of copyright protection, particularly concerning generative Artificial Intelligence
systems, arises because these technologies require large datasets to train and because copyright
is generally regarded as a fundamental right from a legal standpoint®!,

The issue of copyright infringement emerges when protected data is used to train these models.
Gathering data will include accessing, extracting and copying it, whether written words,
pictures, audio, artwork, portraiture, etc. From a technological standpoint, depending on the
model, this will be kept and then processed, frequently several times, to extract information, do

statistical analyses, and generate outputs®®.

Several variables will determine whether using and copying this material may violate copyright.
Our focus will be on two primary processes: determining whether copyright is infringed during

data mining and model training and, if so, whether there are any exclusions or restrictions®®.

Regarding the first focal point of analysis, since not all training data is protected by copyright,
it is crucial to analyse if copyright actually exists.

In their widest definition, data are any singular facts, figures, statistics, or information that can
be gathered®'’. Some of these objects may be works of art, music, sound recordings, writing,
photography, artwork, etc., which are usually protected by copyright. However, information,

data, and facts might not always be secure®é.

514 GUADAMUZ, A. (2024). A Scanner Darkly: Copyright Liability and Exceptions in Artificial Intelligence Inputs
and Outputs. GRUR International, 73(2), p. 115. For a general technological analysis see BOWLES, C. ET AL.
(2018). GAN Augmentation: Augmenting Training Data Using Generative Adversarial Networks, arXiv.

515 Ibidem.

516 Ihidem.

517 GUADAMUZ, A. (2024). A Scanner Darkly: Copyright Liability and Exceptions in Artificial Intelligence Inputs
and Outputs. GRUR International, 73(2), p. 116.

518 For example, in the U.S., facts and data are not protected as in U.S. SUPREME COURT —Feist Publications, Inc.
v. Rural Tel. Serv. Co., 499 U.S. 340 [1991].
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For copyright to be upheld, the work must have protected content and be original —the author's
work of intellectual creativity®'®. This includes individual works that could be included in a
database, such as music, art, and novels, but this might not apply to raw data alone. This
indicates that some data will be available to the public because of a lack of protection. Similarly,
compiling works already in the public domain for a database would not violate anyone’s
copyrights>%,

Since it can be challenging to determine in advance whether a dataset is protected by copyright,
data mining operations can avoid most legal problems by using data from reliable sources, such
as public domain works, avoiding any potential infringement concerns®?*. Open access datasets,

works published under permitted some-rights-reserved licenses like Creative Commons®?2,

or
open-source software licences are examples of some of these acceptable sources. Thus, various
legal and non-infringing data sources will be available to developers who wish to train their Al

models®?,

These, although, might not be sufficient. Relying solely on works in the public domain would
result in the exclusion of important information, usually covered by IPRs, and a significant bias
in favour of a few cultures whose cultural works have been preserved®?*. Copyright is hence
relevant in this situation®?.

In theory, any unauthorised collection of protected works will violate copyright if it includes
any of the author’s exclusive rights, including public communication, distribution, adaptation,
and reproduction®®. Therefore, if they cannot reach the rightsholder’s consensus, for the Al

algorithm training, Al developers and researchers will have to use data relying on an exception

519 GUADAMUZ, A. (2024). A Scanner Darkly: Copyright Liability and Exceptions in Artificial Intelligence Inputs
and Outputs. GRUR International, 73(2), p. 116; Case C-5/08 —Infopaq International A/S/ v Danske Dagblades
Forening [2011] (CJEU) para 37. ECLLI:EU:C: 2009:465.

50 GUADAMUZ, A. (2024). A Scanner Darkly: Copyright Liability and Exceptions in Artificial Intelligence Inputs
and Outputs. GRUR International, 73(2), p. 116.

52 Ibidem.

522 See for example the Multimedia Commons, a collection of audio and visual works licensed with Creative
Commons available at: https://registry.opendata.aws/multimedia-commons/. [Accessed 25 Jul. 2024].

523 GUADAMUZ, A. (2024). A Scanner Darkly: Copyright Liability and Exceptions in Artificial Intelligence Inputs
and Outputs. GRUR International, 73(2), p. 116.

524 Ibidem; for more on bias in training data see BAGGA, S., PIPER, A. (2020). Measuring the Effects of Bias in
Training Data for Literary Classification. In: Proceedings of the 4th Joint SIGHUM Workshop on Computational
Linguistics for Cultural Heritage, Social Sciences, Humanities and Literature. Online: International Committee
on Computational Linguistics, pp. 74-84.

525 GUADAMUZ, A. (2024). A Scanner Darkly: Copyright Liability and Exceptions in Artificial Intelligence Inputs
and Outputs. GRUR International, 73(2), p. 116.

5% Ibidem.
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to the author’s copyright-exclusive rights, which will be the theme of the following subsection

while differentiating from EU and U.S. approaches.

S1.2. The European approach to copyright infringement in Al training phase

As previously anticipated, any use of a copyrighted work without the author’s consent
constitutes copyright infringement. In the following debate, the European discussion
surrounding whether Al developers need the rightsholder’s consensus as a prerequisite for the
Gen-Al algorithm training will be presented, examining whether this new innovative area

brought by Al may represent the field for licit exceptions to the copyright holder’s consensus.

At EU level, when dealing with potential exceptions to copyright holder consent, two very

recent frameworks should be considered: the text and data mining (TDM) exceptions

introduced by Arts. 3 and 4 of the DSM Directive (also known as Copyright Directive)*?’

t528

constitute the premise for the just-published EU A7 Act>*° and relative framework regarding the

Al-copyright relationship.

S1.2.1. The DSM Directive (also known as Copyright Directive) perspective of 2019

Let us first start with the definition of TDM provided by Art. 2 (2) of the DSM Directive:

153

text and data mining’ means any automated analytical technique aimed at

analysing text and data in digital form in order to generate information which

includes but is not limited to patterns, trends and correlations™®.

527 Arts. 3 and 4 of the Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019
on copyright and related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC.
Available at : https://eur-lex.europa.eu/eli/dir/2019/790/0j. [Accessed 26. Jul 2024].

528 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024 laying down
harmonised rules on artificial intelligence and amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU)
No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797
and (EU) 2020/1828 (Artificial Intelligence Act). Available at: https://eur-lex.europa.eu/eli/reg/2024/1689/0j.
[Accessed 28. Jul 2024].

529 Art. 2(2) of the Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on
copyright and related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC.
Available at : https://eur-lex.europa.cu/eli/dir/2019/790/0j. [Accessed 26. Jul 2024].
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The above text and data mining process represent an element of the central importance of the
overall generative Al value chain, which is based on machines analysing vast amounts of data

to find patterns, produce new knowledge, and draw conclusions®.

The DSM Directive implements two distinct data mining exceptions that may be extended to
Al inputs and that make TDM activities without the copyright holder’s consent lawful in the
EU legal framework>3!.

Art. 3(1) of the DSM Directive outlines a new exception to copyright for “reproductions and
extractions made by research organisations and cultural heritage institutions in order to carry
out, for the purposes of scientific research, text and data mining of works or other subject matter
to which they have lawful access™*.

However, the most significant change is found in Article 4, which expands the exception to
include commercial organisations that reproduce and extract work for data mining purposes as

long as they have legal access to the work®®®

and the work “has not been expressly reserved by
their rightholders in an appropriate manner, such as machine-readable means in the case of
content made publicly available online”>**. In essence, this provision, on one side, favours the
TDM activity also to commercial organisations. In contrast, on the other side, it tries to balance
this extension through a reservation right (an opt-out mechanism) that allows creators and other
rightsholders, who wish instead to maintain control over how their works are used, to opt out
of TDM and Machine Learning operations —as the intent of Al developers might be.

This will enable them to either forbid their works from being used in this way or to take the
negotiating position when licensing such uses of their works, either jointly or individually®®.
As recently remarked by the EU Commission®3, both exceptions have to comply with Art. 5(5)

of the InfoSoc Directive of 2001 which states that only “certain special cases which do not

530 TyagI, K. (2024). Copyright, text & data mining and the innovation dimension of generative Al. Journal of
Intellectual Property Law & Practice, 19(7), p. 562.

581 GUADAMUZ, A. (2024). A Scanner Darkly: Copyright Liability and Exceptions in Artificial Intelligence Inputs
and Outputs. GRUR International, 73(2), p. 120.

532 Art. 3 of the Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on
copyright and related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC.
Available at: https://eur-lex.curopa.eu/eli/dir/2019/790/0j. [Accessed 26. Jul 2024].

533 Art. 4 of the Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on
copyright and related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC.
Available at: https://eur-lex.europa.eu/eli/dir/2019/790/0j. [Accessed 26. Jul 2024].

534 Ivi, Art. 4(3).

535 COMMUNIA (2023). Policy paper #15 on using copyrighted works for teaching the machine. COMMUNIA
Association, p. 4. Available at: https://communia-association.org/policy-paper/policy-paper-15-on-using-
copyrighted-works-for-teaching-the-machine/. [Accessed 26 Jul. 2024].

53 EUROPEAN COMMISSION (2024). Artificial intelligence and copyright: use of generative Al tools to develop new
content - European Commission. [online] intellectual-property-helpdesk.ec.europa.eu. Available at:
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conflict with a normal exploitation of the work or other subject-matter and do not unreasonably

99 537

prejudice the legitimate interests of the rightsholder will be eligible for those restrictions or

exceptions.

Following ChatGPT’s release, there has been much debate over whether the use of certain
publicly available works online for AI model training is covered by the Art. 4 DSM Directive
since this type of training is not merely mining and extracting data; instead, it involves creating
at least temporary copies of the original works®®®. Representatives of the creative industries and
authors have brought up two major issues®. The first concerns how and whether is feasible to
confirm that the Al model trainer has adhered to the text and data exception’s limitations®*.
The second one refers to the economic perspective on remuneration. By way of example,
ChatGPT produces a specific output as a result of training the model on over one billion works.
Most of these works’ rightsholders might receive compensation of pennies on the dollar if we
split the remuneration among the rightsholders of the works according to their contribution to
Chat-GPT’s ultimate output. This concretely means that most of the creators, whose works have
been used by Al tech firms in the input training phase, do not receive a remarkable benefit®*!.

At this point, one could think about the opt-out mechanisms provided by Art 4(3) of the DSM
Directive as a solution to the above remunerative problem encountered by copyright creators
whose creations may licitly be used by Al firms through TDM. This opt-out mechanism could
allow them to exonerate their work from such TDM activities and assume a licensing position
for their creations used by Al firms. However, developing a licensing regime that supports Al
development and meanwhile provides rightsholders with just recompense would be incredibly

difficult. Eventually, this would impede the advancement of Al technology and result in

mounting expenses for Al firms, ultimately hindering Al growth over an extended period of

https://intellectual-property-helpdesk.ec.curopa.cu/news-events/news/artificial-intelligence-and-copyright-use-
generative-ai-tools-develop-new-content-2024-07-16-0_en. [Accessed 23 Jul. 2024].

537 Art. 5(5) of the Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society. Available at: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:320011.0029. [Accessed 26 Aug. 2024].

58  FrRANK, C., ScuHMID, G. (2024). AI Act wund Copyright. [online] Available at:
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%1 DAMLE, SY. (2023). Statement of Sy Damle before the U.S. House of Representatives committee on the
Judiciary, subcommittee on courts, intellectual property, and the internet on artificial intelligence and intellectual
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time®*?. The alternative —training the Al just on public domain or creative commons works to
avoid license agreements— would not be any better. It would decrease the AI’s performance,

raise the chance that it would memorise information (overfit), and increase the prevalence of

bias®®.

S1.2.2. Has the new Al Act brought relevant news about the Al-copyright relationship in the Al

input training stage?

The recently published EU Al Act in July 2024 does not provide specific guidelines about the
relationship between copyright and emerging technologies. However, the Regulation’s
preamble already repeatedly mentions and issues a warning regarding the protection of trade
secrets, private business information, and intellectual property rights. Specifically, it mandates
adherence to DSM Directive, particularly concerning elements associated with database
scraping, which is essential for artificial intelligence system training and text and data mining
activities®*. The EU Al Act confirmed this setting at Recital 105°* regarding exceptions to the
copyright’s owner consent, such as those provided by Arts. 3 and 4 of the DSM Directive>*®.

As a result, data extraction and replication are prohibited if the copyright holder has expressly

forbidden such TDM usage through the reservation right acknowledged by Article 4 of the DSM

542 Ibidem; see also CALLISON-BURCH, C. (2023). Understanding Generative Artificial Intelligence and Its
Relationship to Copyright. U.S. House of Representatives Judiciary Committee, subcommittee on courts,
intellectual property, and the internet on artificial intelligence and intellectual property: part I —Interoperability of
ai and copyright law. U.S. House of Representatives.
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Judiciary, subcommittee on courts, intellectual property, and the internet on artificial intelligence and intellectual
property: part I —Interoperability of ai and copyright law. U.S. House of Representatives, p. 12.
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Directive. Thus, in certain situations, Al model creators will also need to secure particular
authorisation for text and data mining activities®’.

Moreover, Recital 106 underscores that to ensure fair competition and a level playing field for
both European and non-European businesses, providers of Al models for general purposes must
implement business practices and policies that comply with European copyright laws®*. This
includes respecting the rights of rightsholders as outlined in Article 4(3) of the DSM
Directive®®. This requirement applies to any supplier offering an AI model for general purposes
on the European market, regardless of the jurisdiction or intellectual property laws in the
location where the algorithm is provided. The aim is to prevent any competitive advantage in
the European market that could arise from applying less stringent copyright regulations®®°.
Additionally, Recital 107 makes it clear that providers must create and make publicly available
a sufficiently detailed summary of the content used to promote transparency about the type of
data used in the pre-training and subsequent training of Al models for general purposes,

including text and protected data®®.

Thus, it is now essential to comprehend how the recommendations provided in the recitals were
converted into regulations.

The copyright reference provision in the Regulation is found in Article 53, specifically in
paragraph 1(c)*®2. This provision requires AI model providers to implement a policy that
complies with European law regarding copyright and related rights and specifically to identify
and respect any rights reserved by Article 4 (3) *>%of the DSM Directive mentioned above, even

when using cutting-edge technologies.

547 Ibidem.

%8 See Recital 106 of the EU Al Act of 2024. Available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=0J:1._202401689. [Accessed 27 Aug. 2024].

549 Ibidem.

550 Ibidem; see also GRIECO, C. (2024) La nuova disciplina UE sull’intelligenza artificiale: Il diritto d’autore
nell’ Al Act: Error 404 - Page Not Found? Quaderni AISDUE - Rivista quadrimestrale, (2), p. 10.

%1 See Recital 107 of the EU Al Act of 2024. Available at: https:/eur-lex.europa.eu/legal-
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including through state-of-the-art technologies, a reservation of rights expressed pursuant to Article 4(3) of
Directive (EU) 2019/790;”. Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=0J:L._202401689.
[Accessed 27 Aug. 2024].
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apply on condition that the use of works and other subject matter referred to in that paragraph has not been
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content made publicly available online.”. Available at: https://eur-lex.europa.eu/eli/dir/2019/790/0j. [Accessed 28.
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To safeguard creators, a mandatory prior clearance requirement has been implemented. This
means that Al firms must, following the principle of transparency, reveal whether they intend
to use copyrighted datasets for algorithm training®“. In fact, by adding procedures for
accountability and transparency, the 4/ Act aims to strengthen the DSM Directive and other
current legislation on copyright protection. It appears that the intention is to provide copyright
owners with the option to refuse to have their exclusive material used for algorithm training or
to demand payment for using any information obtained from it>®°.

Despite the European Parliament’s best efforts, the responsibilities required by Article 53 are
somewhat vague and do not appear to be sufficient to produce an efficient tool for protecting
intellectual property rights. It is unclear what information should be included in the summaries
of protected data used to train algorithms and to what extent, and it does not specify how firm
rules should be written to be deemed consistent with copyright law®®.

There are also practical difficulties in identifying copyright holders: consider, for example, the
music sector and the fact that there is no universal database of protected works®’. Additionally,
intellectual property rights are geographically fragmented, and there is generally no obligation
to register a work —unlike in the adjacent field of patent protection®®®,

Lastly, the A7 Act leaves much room for contractual flexibility between private parties by failing

to specify the kind of licence and the payment amount for using content for algorithm

training>®°.

In conclusion, if Al training data, copyright holder consensus and relative exceptions in TDM
activities are concerned, shortly, case law will play a crucial part in the debate, examining
whether the Al model training adhered to the limits set by the text and data mining exception®®.

Once the facts are determined, the parties will likely debate whether the copying went beyond

%% GRIECO, C. (2024) La nuova disciplina UE sull’intelligenza artificiale: I1 diritto d’autore nell’ Al Act: Error 404
- Page Not Found? Quaderni AISDUE - Rivista quadrimestrale, (2), p. 13.

555 Ibidem.

56 Ihidem.

57 Ibidem. Regulating copyright protection for music works and hence guaranteeing copyright safeguards to music
players is still very complicated due to several reasons. First, although national copyright databases exist, this is
not the case internationally: the lack of an international database in this sense makes the music industry and related
copyright protection very fragmented worldwide. Second, in music, there are composition and reproduction rights
which do not necessarily coincide with the same artist; thus, these rights very often are managed and licensed
separately, leading also to fragmented ownership rights.
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the narrowly interpreted exceptions, thereby extracting the essence of the protected work and
thus committing infringement, or whether it remained transient and/or temporary, only
capturing the underlying, non-protectable concept and idea of the work®®™.

The deficiencies in the EU A/ Act will inevitably prompt national legislation and courts to step
in and provide specific solutions. However, this seems insufficient to solve new technologies’

global difficulties and is likely to lead to unwanted fragmentation®®2,

S1.3. The United States approach to copyright infringement in the Al training phase: could fair

use doctrine claims annul copyright infringement?

As mentioned above, Gen-Al systems as ChatGPT require a lot of data to be put into it in order
to function, and their responses will be more accurate the more data it is fed. However, when
the Al company takes on additional projects, its responsibility grows as well. While TDM
exceptions exist in the EU, enabling both Al corporations and academic organisations to gather
content for Al training without violating third parties’ rights, no comparable statutory provision
exists in the United States, where instead fair use is a well-established case law criterion that

has been successfully implemented for a long time.

The fair use doctrine permits the use of works protected by copyright in ways that would
otherwise be illegal but absolves the user of copyright violation. The ruling in Folsom v. Marsh
(1841) by Justice Joseph Story in the 19th century is the source of the fair use doctrine®®®. The
four statutory considerations derived from the case at hand to determine whether or not copying
is considered fair use have been later codified in Title 17 United States Code Section 107°%* as

follows:

561 Ihidem.

%2 It has been reported by the Financial Times, AI And Media Companies Negotiate Landmark Deals Over News
Content, June 17, 2023, that negotiations are ongoing between OpenAl, Google, Microsoft, and Adobe on one
side, and publishers such as News Corp, Axel Springer, The New York Times, and The Guardian on the other, to
discuss potential compensation agreements similar to a subscription model for the use of their content in training
models like OpenAl’s ChatGPT and Google’s Bard. See APPELLA, A. (2023) Tutela del diritto d’autore nell” Al
Act: le (molte) questioni irrisolte, Agenda Digitale. Available at: https://www.agendadigitale.eu/mercati-
digitali/tutela-del-diritto-dautore-nell-ai-act-le-molte-questioni-irrisolte/. [Accessed 28. Jul 2024].

563 Folsom v. Marsh (1841) 9. F.Cas. 342 (C.C.D. Mass.)

%64 Title 17 U.S.C, Chapter One, Section 107. Available at: https://www.copyright.gov/title17/92chapl.html#107.
[Accessed 29. Jul 2024]; ZIRPOLI, C. (2023). Generative Artificial Intelligence and Copyright Law. Congressional
Research Service, p. 3.
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“(1) the purpose and character of the use, including whether such use is of a
commercial nature or is_for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and

(4) the effect of the use upon the potential market for or value of the copyrighted

WO”'k”565

Over the years, the fair use doctrine has been the focal issue in several well-known judgments,
being justified in some and not justified in others. There are two recent judgements respectively
in favour of the fair use criterion and against it which deserve to be mentioned.

On one side, two famous recent cases sustain the fair use criterion, concentrating on the
transformative nature of the uses and the lack of an adverse impact on the market for original
works. Indeed, in Authors Guild Inc. v. HathiTrust (2014), it has been upheld that the fair use
theory acknowledges the revolutionary aspect of offering a search feature for scanned
documents. The ruling stressed that the fair use claim was supported by the content’s use in a
novel, non-commercial, and educational setting®®. Later, the Authors Guild, Inc. v. Google
(2015) case supported the fair use concept by recognising the revolutionary nature of Google
Books’ use of copyrighted material for search and snippets. The ruling clarified that, far from
hurting the original books' market, this use made them easier to find and buy®®’.

On the other side, in the 2001 case, A&M Records, Inc. v. Napster, Inc.>®8, the Court instead
concluded that Napster failed to meet the fair use requirements, as the service’s purposes were
non-transformative, its works had a creative nature, the copying of the works was in their
entirety and, overall, it provoked a decline in sales of CD audios®®®.

Hence, if a doctrine established by judges has endured for decades, it is likely due to its
flexibility, which allows it to either protect copyright holders or promote technological
advancement when the time comes. However, as evidenced by the A&M Records, Inc. v.

Napster, Inc. (2001) decision, when the court rejected Napster's fair use protection, prohibiting

55 Ihidem.

566 duthors Guild v. HathiTrust, 755 F.3d 87, 91-97 (2d Cir. 2014).

567 Authors Guild v. Google, 721 F.3d 132 (2d Cir. 2015).

568 4&M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th. Cir., 2001).

%9 U.S. Copyright Office (2023). A&M Records, Inc. v. Napster Inc., 239 F.3d 1004 (9th Cir. 2001). U.S. Copyright
Office Fair Use Index.
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him from exploiting such a theory, flexibility should not be misconstrued as more prone to

misuse®’°

S1.3.1. Potential extension of fair use conditions to Al training phase: some recent lawsuits

After presenting the general fair use doctrine framework, it is time to examine whether, in
today’s Al digital framework, the conditions of fair use might be satisfied in the Al training
process phase. To answer this question, let us start with some recent well-known lawsuits, which

can be very helpful in bringing up the crucial point of the debate.

In the 2023-2024 period, a few media firms and content creators have sued Al giants as Nvidia,
OpenAl (creators of ChatGPT), Microsoft, Anthropic, Midjourney, Stability AlI, and
DeviantArt, as well as other generative Al software companies®'*,

Many of the lawsuit’s concerns claimed copyright violations. To put it briefly, the accusations
frequently allege that Al businesses train different large language models (LLMs) on media
organisations’ copyrighted content illegally®’2.

Typically, generative Al businesses argue that the claims have no basis because fair use is a key
component of their business plans and of how they train their Al models®"3.

All these lawsuits manifest how global content producers’ sustainability is at risk due to Gen-
Al impact®™,

First, a class action lawsuit was launched on 13" January 2023 by several artists who claimed
that training Al image algorithms, such as Midjourney and Stable Diffusion, violated their
copyrights®’®. According to the class action lawsuit, the defendants improperly downloaded or
obtained billions of copyrighted photos without authorisation for use as training images, and
they made and stored copies of those images without the original artists’ permission®’®. In a

similar vein, Getty Images filed a complaint on 3™ February 2023, claiming that Stability Al

570 A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th. Cir., 2001).
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https://sustainabletechpartner.com/topics/ai/generative-ai-lawsuit-timeline/. [Accessed 29. July 2024].
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S5 Andersen v. Stability Al Ltd., 3:23-cv-00201, (N.D. Cal. Jan 13, 2023) ECF No. 1. Available at:
https://www.courtlistener.com/docket/66732129/1/andersen-v-stability-ai-ltd/, [Accessed 30. Jul 2024].
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had used at least 12 million copyrighted pictures from Getty Images’ websites to train its Stable
Diffusion model®’’.

Second, the New York Times v. Microsoft Corporation case®’®

should be presented, considering
this Dissertation's focus on media and journalism's implications for the impact of Gen-Al.

On 27" December 2023, The New York Times filed a lawsuit against Microsoft and OpenAl
for copyright infringement®”®, The lawsuit claimed that the Al tools redirect Internet traffic
away from the Times’ websites, depriving the firm of money from advertising, licensing, and
subscription services®.

According to the plaintiff’s complaint, the defendants have regularly copied massive NYT’s
copyrighted content without any kind of licensing agreement or other compensations agreed
with the newspaper. Indeed, for the plaintiff, Microsoft and OpenAl have collaborated to create
a computing system able to store and reproduce copies of the input training materials, including
NYT’s owned articles and contents, which have been used for the defendant’s GPT algorithm

%81 Moreover, the claimant sustains that when, prompted to generate nearly perfect

training
reproductions of significant portions of Times Works, the current GPT-4 language model can
do so. The passages committed to memory are either unapproved copies or modified versions
of the Times Works, which were employed to train the model. An example is presented in para
99, where a comparison between a Pulitzer Prize article published by NYT in 2019 and the
Open Al citations of that, although the latter does not have a creative role in the process and

does not give recognition to the principal authors at all %82,

ST7 Getty Images (U.S.), Inc. v. Stability A, Inc., 1:23-cv-00135, (D. Del. Feb 03, 2023) ECF No. 1. Available at:
https://www.courtlistener.com/docket/66788385/1/getty-images-us-inc-v-stability-ai-inc/. [Accessed 30. Jul
2024].

58 The New York Times Company v. Microsoft Corporation, 1:23-cv-11195, (S.D.N.Y. Dec 27, 2023) ECF No. 1.
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Output from GPT-4: Actual text from NYTimes:

exempted it from regulations, subsidized its opera- exempted it from regulations, subsidized its opera-
tions and promoted its practices, records and inter tions and promoted its practices, records and inter-
views showed views showed

I'heir actions turned one of the best-known symbols I'heir actions turned one of the best-known symbols
of New York its yellow cabs into a financial  of New York its signature vellow cabs into a
trap for thousands of immigrant drivers. More than  financial trap for thousands of immigrant drivers
950 have filed for bankruptey, according to a Times  More than 950 have filed for bankruptey, according
analvsis of court records, and many more strugele  to a Times analysis of court records, and many more
to stay afloat strugele to stay afloat

“Nobod ed to upset the industry,” said David  “Nobody wanted to upset the industry,” said David
Klahr, w n 2007 to 2016 held several manage-  Klahr, who from 2007 to 2016 held sever: anage-
ment l'axi and Limousine Commission ment posts at the Taxi and Limousine Commission

the city agency that oversees medallions. “Nobody the city agency that oversees cabs. “Nobody wanted

wanted to kill the golden goose to kill the golden goose
Source: The New York Times Company v. Microsoft Corporation, 1:23-cv-11195, (S.D.N.Y. Dec 27,
2023) ECF No. 1, para 99. Available at: https://www.courtlistener.com/docket/68117049/1/the-new-

york-times-company-v-microsoft-corporation/. [Accessed 30. Jul 2024].

Furthermore, given the journalistic framework at hand and its value in a democratic society,
there is another side of the coin that NYT alleged against Microsoft Corporation, which implies
the potential ethical risks of Gen-Al systems in the media industry: misinformation.

In para 136 of the claimant, the newspaper argues, first, that the defendants’ models are copying,
paraphrasing and reproducing NYT’s works without compensation to the latter and, second,
they are also commercially damaging the newspaper by wrongly attributing to it content that
actually the NYT did not publicize®®. This kind of practice is known as “hallucination” in Al-
algorithm idiom, “misinformation” in plain English”%®, For example, Bing Chat boldly claimed
to copy the sixth paragraph of an article from the New York Times headlined /nside Amazon -
Wrestling Big Ideas in a Bruising Workplace in response to a request for the paragraph. If Bing
Chat had acted, copyright would have been violated. However, in this case, Bing Chat entirely
made up a paragraph, including exact quotes credited to Moira Forbes, the daughter of Steve

Forbes, which are not found in the relevant The Times story or anywhere else online®®®.

The sixth paragraph of “Inside Amazon - Wrestling Big Ideas in a Bruising Workplace® by the New York
Times is as follows:

“Many of the managers | taliked with said they relied on a screening process to filter out applicants who
would not be resilient in the face of stress,” said Moira Forbes, president of the Forbes Women's Summit
and daughter of Steve Forbes. “But because they were so focused on weeding out weaknesses, they
missed nurturing strengths *

tol200

583 Ivi, para 136.
584 Ibidem.
585 Tvi, para 138.
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Source: The New York Times Company v. Microsoft Corporation, 1:23-cv-11195, (S.D.N.Y. Dec 27,
2023) ECF No. 1, para 138. Available at: https://www.courtlistener.com/docket/68117049/1/the-new-

york-times-company-v-microsoft-corporation/. [Accessed 30. Jul 2024].

At the NYT complaint, Open Al replied on the 8" January 2024 through a quite lengthy blog
post on its website, arguing that Al training activities meet the requirements for fair use and,
thus, that the New York Times lawsuit is without merit®®®. This first public response of OpenAl
shows how crucial public opinion is to OpenAl: it is imperative for OpenAl to reassure the
public and regulators regarding the nature, extent, and equity of the disruption caused by Gen-
Al regardless of the legal problems surrounding the case®®’. This public response finds its legal
reflection in the OpenAl Memorandum to motion of dismissal in February 2024, in which the

big tech company sustains>®:

- First, it has long been known that fair use is a significant concept to the Times as it is to
the U.S. IT sector — protects the non-consumptive use of copyrighted content, such as
LLM training. Indeed, over time, courts have used the doctrine to protect innovative
technologies such as home video recording, internet search, book search tools, and
software API reuse, among many others>®,

- Second, copyright laws are there to regulate how works are distributed in the
marketplace, not to provide creators “absolute control” over how their works are used
in every situation®%.

- Third, copyright cannot veto innovative technologies that apply previously created

works internally —that is, without distributing them— to new and beneficial purposes.

58 OPENAI (2024). OpenAl and journalism — We support journalism, partner with news organizations, and believe
The New York Times lawsuit is without merit. Available at: https://openai.com/index/openai-and-
journalism/?utm_source=www.stp.news. [Accessed 30. Jul 2024].

%87 DALAL, A., CASSIDY, K. (2024). Al Litigation Spotlight: 'NYT v. OpenAl'. New York Law Journal. Available
at: https://www.law.com/newyorklawjournal/2024/05/24/ai-litigation-spotlight-nyt-v-openai/. [Accessed 30. Jul
2024].

58 The New York Times Company v. Microsoft Corporation, 1:23-cv-11195, (S.D.N.Y. Feb 26, 2024) ECF No. 52,
p. 8. Available at: https://www.courtlistener.com/docket/68117049/52/the-new-york-times-company-v-microsoft-
corporation/. [Accessed 30. Jul 2024].

589 Ibidem; see also Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417,454-55 (1984); Kelly v. Arriba
Soft Corp., 336 F.3d 811, 818-22 (9th Cir. 2003); Google Books, 804 F.3d at 209; Oracle, 141 S. Ct. at 1209
(2021).

50 The New York Times Company v. Microsoft Corporation, 1:23-cv-11195, (S.D.N.Y. Feb 26, 2024) ECF No. 52,
p. 8. Available at: https://www.courtlistener.com/docket/68117049/52/the-new-york-times-company-v-microsoft-
corporation/. [Accessed 30. Jul 2024].
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This allows copyright to continue serving its fundamental goal without compromising
writers’ ability to charge a price for their creations®®.
The three cases above clearly show the two antagonistic positions of the creative media
industries on the one hand and the innovative Al big techs on the other. The former alleges
copyright infringement by the latter, and the latter defend themselves through the fair use

doctrine.

To conclude, there are four main steps which case law in the U.S. will indeed take into
consideration to assess whether input data in the Al training phase might constitute copyright

infringement by Al developers or be covered by the fair use doctrine:

1. Is Gen-Al transformative?
For some, training the Al model with combinations of input data serves an intrinsic goal of
transforming the original works, and it ought to bolster a fair use determination. Indeed, even
though these pieces were initially made for their aesthetic value, the Al model solely uses them
as data®®,

2. The copyrighted work’s nature
It concerns whether the copyrighted work is fictitious. Although it is still a factor, it has seldom
been essential in determining if there is a fair use argument®®,

3. Is Al making copies?
When trained for the transformational aim, generative Al models need only the minimum
number of original works. Instead of storing or reproducing input works, they identify what
those data mean and generate new ones, following their understanding of their relationships®®.

4. Al in commercial settings
In the lawsuits above against Al, the plaintiff may express their worry that the Al’s output —
whether it be in text or art form— has used the creations of human authors as training data, but
they —the human writers— are not paid for the work that is produced. However, we must

consider the transformative intent when considering this subject, even if human creators may

51 Ibidem.

%92 WOLFSON, S. (2023). Fair use: training generative Al. Creative Commons. Available at:
https://creativecommons.org/2023/02/17/fair-use-training-generative-ai/. [Accessed 31. Jul 2024].

59 OpenAl (2023). Terms of Use. Available at: https://openai.com/policies/terms-of-use/. [Accessed 31. Jul 2024].
% WOLFSON, S. (2023). Fair use: training generative Al. Creative Commons. Available at:

https://creativecommons.org/2023/02/17/fair-use-training-generative-ai/. [Accessed 31. Jul 2024].
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have a point about AI’s output®®. Furthermore, the market for Al enterprises does not replace
or usurp the market for the original works. By serving as training data, its application does not
“supersede the objects” of the originals or challenge them in their aesthetic market>%.

The fair use idea has held up well thus far. Thus, although nothing is guaranteed, it is reasonable
to suppose it will do the same as generative Al develops. A clear and definitive answer will not
be available until the court rulings in the ongoing lawsuits, like Andersen v. Stability AI, Doe v.

GitHub, Getty Images v. Stable Diffusion, and New York Times v. OpenAlL

59 Ibidem.
5% 1pidem.
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SECTION II

COPYRIGHT INFRINGEMENT IN AI OUTPUTS: A BRIEF ANALY SIS

The last Section presented the copyright consequences of training an AI model, concluding that
Al corporations can justify this respectively under the EU’s TDM exceptions to the exclusive
right of reproduction and the United States fair use laws.

But what about copyright infringement in the output? This Section will concisely answer this
subject, concentrating on the rights to reproduction and adaptation (sometimes called
derivatives rights).

Considering that the regulations pertaining to the infringement of copyright on the right of
reproduction and adaptation have not yet been harmonised by the EU, leaving any
standardisation to the single Member State, most of the current lawsuits have been brought in

the United States, which will serve as the focus of this Section II.

S2.1. The Stable Diffusion case of January 2023 as a milestone in the debate

For the assessment of potential copyright infringement in the outputs based on the discovery of
similarities between the Gen-Al outcome and the original work on which the algorithm has
been trained, let us consider the Stable Diffusion lawsuit initiated in January 2023 by Sarah
Andersen, Kelly McKernan and Karla Ortiz®’.

The case against Stable Diffusion is more about the AI’s outputs that resemble the inputs it was
trained on than the AI’s training. Indeed, the plaintiffs contend that while Stable Diffusion
generated latent pictures for each of the 5.8 billion images it was trained on, it lacked copies of

the copyrighted works to create such outputs®®.

Although the AT algorithm does not make permanent copies of the copyrighted works used for
the training, the question is how to depict a similarity between such Gen-Al outcomes and those

input data possible. The answer will be found in the so-called latent space at the basis of the Al

7 Andersen v. Stability Al Ltd., 3:23-cv-00201, (N.D. Cal. Jan 13, 2023) ECF No. 1. Available at:
https://www.courtlistener.com/docket/66732129/1/andersen-v-stability-ai-ltd/, [Accessed 30. Jul 2024].
5% Ibidem.

133


https://www.courtlistener.com/docket/66732129/1/andersen-v-stability-ai-ltd/

algorithm functioning, which depicts data mathematically and captures underlying
characteristics and patterns without explicitly replicating or copying the expressive parts of

works protected by copyright®®.

S2.2. Reproduction and adaptation rights are crucial in finding copyright infringements in Al

outputs

Copying the expressive aspects of the work (the idea/expression duality) is prohibited under

copyright law. You are not violating anyone’s copyright as long as:

- you are using non-expressive materials, which is what most of these generative Al tools
do.
- If you copy expressive parts but your use is accepted as fair use, it will not violate

someone else’s copyright®®.

Reproduction and adaptation rights play a crucial role in answering the above question of

whether copyright infringement exists in Al outputs®®*,

As far as the right of reproduction is concerned, according to Section 106 (1) Title 17 of U.S.C.:

“the owner of copyright under this title has the exclusive rights to do and to
authorize any of the following: (1) to reproduce the copyrighted work in copies

or phonorecords”®.,

Moreover, according to Concrete Mach. Co., Inc. v. Classic Lawn Ornaments, Inc. (1988):

599 GUADAMUZ, A. (2024). A Scanner Darkly: Copyright Liability and Exceptions in Artificial Intelligence Inputs
and Outputs. GRUR International, 73(2), p. 114, 117.

60 hidem.

801 Ihidem.

602 Title 17 us.c, Chapter One, Section 106(a). Available at:
https://www.copyright.gov/title17/92chap 1 .html#106. [Accessed 31. Jul 2024].
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“copying therefore is generally established by showing that the defendant had
access to the copyrighted work and that the offending and copyrighted articles

are ‘substantially similar "%,

Hence, for having copyright infringement in the output, there should be:

1. A similarity between the two works
2. That similarity should be derived from the secondary work (in this case, the Gen-Al
output) copying the expressive part of the original creation.

3. The similarity has, however, to be substantial.

Therefore, even in cases where the Al-generated output resembles the input, this does not have
enough substantiality to be deemed an infringement if the similarity is not the result of the Al
copying the expressive elements of the work but instead happened at random by using specific
data points that it merely happened to result in an output that resembles an input®®. Thus, the

key point to solve this debate is the threshold of this similar substantial reproduction®®.

S2.3. The assessment of the “substantial similarity” criterion

A two-part test could be applied to assess “substantial similarity”: on one side, an extrinsic one;
on the other side, an intrinsic one.

The extrinsic test is defined as “an objective comparison of specific expressive elements: the
test focusses on articulable similarities between the plot, themes, dialogue, mood, setting, pace,

6% thereby excluding ideas as established in

characters, and sequence of events in two works
Kouf'v. Walt Disney Pictures & Television (1994).
Applying the extrinsic test to Gen-Al output to assess their potential substantial similarity

should consider that Gen-Al generates its output by using non-expressive input parts. Hence,

808 Concrete Mach. Co., Inc. v. Classic Lawn Ornaments, Inc., 843 F.2d 600, 606 (1st Cir. 1988).

604 GUADAMUZ, A. (2024). A Scanner Darkly: Copyright Liability and Exceptions in Artificial Intelligence Inputs
and Outputs. GRUR International, 73(2), pp. 124-125.

605 [yi, p. 125.

86 Kouf v. Walt Disney Pictures, 16 F3d 1042 (1994), para 9. Available at:
https://www.courtlistener.com/opinion/663 159/jeffrey-kouf-v-walt-disney-pictures-television/. [Accessed 31. Jul
2024].
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although reproducing expressive input parts by Gen-Al algorithms is theoretically possible, it
is not frequently observed in practice®’’.

Instead, regarding the intrinsic analysis, in Cavalier v. Random House Inc. (2002), it has been
noted that “it is a subjective comparison that focuses on whether the ordinary, reasonable
audience would find the works substantially similar in the total concept and feel of the
works”°%8,

Given that, it should be mentioned that the plaintiffs in the case against Stable Diffusion and
others contend that copyright infringement is made easier or hidden in the absence of Copyright
Management Information®® since it keeps the plaintiffs and the class from discovering that the
output is derived from one or more of their works®!°. Thus, the “outputs will be so dissimilar
from the inputs so as to be unrecognisable even to the artists who created the allegedly infringed
works”®L,

Therefore, if the artists themselves cannot assess whether a particular Al-generated output is

substantially comparable to their works without their CMI tag, how would the average,

reasonable public be able to do so, given the subjective nature of the intrinsic test?%

This theoretical assumption is also confirmed in the recent Stable Diffusion lawsuit, where the
plaintiffs themselves have not been able to provide even a single example of an output that
replicated an input, much less one that bore a substantial resemblance. Therefore, it is
improbable that, at the current state of affairs, it would pass the intrinsic test.

On the other hand, to challenge the conclusion that there is no substantial similarity and,
therefore, no copyright infringement in Al-generated outputs, the plaintiff might employ an ab
contrario reasoning. They could hypothetically assume that substantial similarity does exist

between the Al outputs and the original works used to train the algorithm. However, this abstract

807 GUADAMUZ, A. (2024). A Scanner Darkly: Copyright Liability and Exceptions in Artificial Intelligence Inputs
and Outputs. GRUR International, 73(2), p. 121.

88 Cavalier v.  Random  House, 297 F3d 815 (2002), wpara 19. Available at:
https://www.courtlistener.com/opinion/778480/wanda-a-cavalier-an-individual-christopher-p-cavalier-an-
individual-
v/type=0&q=%20Cavalier%20v.%20Random%20House%2C%20297%20F.3d%20815%20(2002)%20&type=0
&order_by=score%20desc&stat_Precedential=on. [Accessed 31. Jul 2024]

609 Copyright Management Information is any data that is communicated in relation to a copyrighted work and
includes details on the work’s author, owner, and use. For instance, the title and ISBN of the copyrighted material
would be included in CMI.

810 Andersen v. Stability AI Ltd., 3:23-cv-00201, (N.D. Cal. Jan 13, 2023) ECF No. 1, para 192. Available at:
https://www.courtlistener.com/docket/66732129/1/andersen-v-stability-ai-1td/, [Accessed 30. Jul 2024].

611 Defendant DeviantArt, Inc. (18 April 2023). Defendant DeviantArt’s notice of motion, motion to dismiss, and
memorandum of points and authorities in support of motion to dismiss. [doc. 49] filed in the United States District
Court for the Northern District of California at the San Francisco Division, Cases No. 3:23-cv-0020-WHO, p. 12.
812 Ibidem.
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argument would ultimately reinforce the primary thesis of non-similarity: even if there were a
substantial similarity, the defendant could easily demonstrate that their use of the copyrighted
works is transformative, thus satisfying the fair use doctrine defence.

To sum up, whether it is the challenge of applying the substantial similarity test or the fair use
doctrine defence, it appears that human creators face significant difficulties in providing clear-
cut evidence to protect their exclusive rights in various lawsuits against large Al companies.
In my humble opinion, this is largely due to Al algorithms’ inherent complexity and technical
nature. The intricate and multi-layered functioning of these algorithms makes it difficult for
jurists to definitively identify and prove copyright violations, as the evidence is often obscured
within the complex interactions of the deep learning networks through which the algorithm
functions.

Moreover, it should be pointed out that, first, it is alluring to end the process at the input stage
(See Section I) since, should infringement exist there, rightsholders would not have to attempt
to establish infringement in the Al outputs. Hence, a study of copyright infringement in Al
outputs will occur if the training phase passes the infringement test (which is a significant
assumption)®®®. Second, considering the implication of Al outputs on derivative rights, this
second analysis and the relative reproduction issues may ultimately turn out to be one of a mere
technical nature. Although there seems to be some evidence that this copyright infringement in
Al outputs could occur occasionally, it is relatively uncommon and sometimes researchers have

to set out to achieve it intentionally®!4,

S2.4. A recap regarding the relationship between copyright and Al outputs: the output
perspective, the third-party IP rights input perspective and the substantial similarity assessment

in Al outputs

At this point of writing, the normative, jurisprudential and doctrinal debate regarding the impact
of Gen-Al in media and copyright law industries has been covered, presenting three kinds of

perspectives:

813 GUADAMUZ, A. (2024). A Scanner Darkly: Copyright Liability and Exceptions in Artificial Intelligence Inputs
and Outputs. GRUR International, 73(2), p. 121.
814 Ibidem.
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The output point of view (Chapter Two) points out the potential copyright protection for
Gen-Al assisted outputs and, instead, given the traditional human-centric copyright
tradition concerning the creativity and originality criteria, the non-copyrightability of
Al-autonomous generated outputs. However, for clarity, it should be considered that, for
the time being, EU and U.S. regulations do not provide a clear answer to this Al-output
creatorship and authorship debate, focusing more on the ethical risks brought by Al and
third-party copyright violations by AI systems. Hence, the above conclusions
concerning Al outputs, which may be assisted or autonomously generated, derive mostly
from case law opinion, study reports, and legal doctrine work.

The input point of view (Chapter Three Section I) focuses instead on third-party
copyright infringement by Al developers in the algorithmic training phase. It presents
how this violation could be justified according to TDM exceptions in the EU and the
fair use doctrine in the U.S.

Copyright infringement in Al outputs (Chapter Three Section I1) concerns the finding
of a substantial similarity between the expressive parts of the original work and the Al
output. However, proving such a substantial similarity threshold in the coping, given
the implications on derivative rights, could end up being a problem of a mere technical

nature that, although it could occur, is rare.
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SECTION III

DEEPFAKES, MISINFORMATION AND DISINFORMATION IN THE ERA OF
GENERATIVE ARTIFICIAL INTELLIGENCE

After having presented the main concerns regarding Gen-Al’s outputs and copyright
implications, this Dissertation approaches one of the most definitive subjects about the
influence of Al on the media creative industry, namely deep fakes, misinformation, and
disinformation in the era of the digital frontier and will try to present a theoretical defensive
framework to such issues considering both algorithmic and human-centric solution. Later, it
will conclude this last Chapter by presenting some famous research projects on the theme,
which will try to give an overview of how legal scholars, academia, media industries, and
governments are trying to invest in undertakings to face all the pros and cons that Gen-Al is

bringing to the creative sector and, more generally, to media freedom itself.

S3.1. Overview of LLM-based Gen-AIl models in terms of deepfakes, misinformation and

disinformation

The advent of Large Language Models (LLMs) has yielded tremendous progress within the
period of 2014-2024; in particular, it caused the emergence of Generative Artificial Intelligence

)51° However,

that could be more human-like in multimedia form (text, image, video, or audio
because of the great possibilities lined with LLM tools, there are things that people did not
expect, and they can have an unimaginable impact on society. One example could be the spread
of disinformation and misinformation with the help of obscure deepfakes, which reflects the
need for a solution that can assist in fixing the problem®2®.

Therefore, the following Section explores these phenomena by addressing the potential effects
of LLM-based Gen-Al models on society as well as the pressing necessity for robust defences

and adequate cyber-wellness initiatives in today’s digital world.

615 SHOAIB, M.R., WANG, Z., MILAD TALEBY AHVANOOEY AND ZHAO, J. (2023). Deepfakes, Misinformation, and
Disinformation in the Era of Frontier Al, Generative Al, and Large Al Models. 2023 International Conference on
Computer and Applications (ICCA), p.1.

616 MIRSKY, Y., LEE, W. (2021). The creation and detection of deepfakes: A survey. ACM Computing Surveys
(CSUR), 54 (1), pp. 1-41.
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First, the term “deepfake”, which is a combination of “deep learning” and “fake” media, has
gained popularity as a term for digital fabrications in which realistic-looking objects are
completely or synthetically altered to say or do things that never happened®'’. Anyone can create
deepfake material because advanced LLM-based GenAl tools (like ChatGPT and LivePerson)
are available to the public. Thus, the potential for abuse increases tremendously as these
capabilities become more widely available®8,

Second, regarding misinformation and disinformation, misinformation is the unintentional
dissemination of erroneous information without causing harm. In contrast, disinformation is the
purposeful dissemination of false information intended to deceive others and mix up fact and
fiction®1®,

After clarifying the three technical terms, it is obvious that although these occurrences are
nothing new, their magnitude and plausibility have certainly multiplied due to the introduction
of the LLM-based GenAl models. It is in the latest period of the digital age that the LLM-based
GenAl models might instantly be used to create multimedia materials (for instance, texts,
photos, audios, and videos) that act like real photos but also create a “fake”, so it is even harder

to discern reality from fiction®%.

S3.2. Misinformation generation techniques by Gen-AIl models

Generative Al models generate content according to user inputs. AI-Generated Content (AIGC)
is the term used to describe the content produced by these models®?!. On the other hand, these
large generative models, as anticipated, can also be used in misinformation generation through

three main techniques according to the input given®?2:

617 DANRY, V., LEONG, J., PATARANUTAPORN, P., TANDON, P., L1U, Y., SHILKROT, R., PUNPONGSANON, P.,
WEISSMAN, T., MAES, P. AND SRA, M. (2022). Al-generated characters: putting deepfakes to good use, CH/
Conference on Human Factors in Computing Systems Extended Abstracts, pp. 1-5.

618 SHOAIB, M.R., WANG, Z., MILAD TALEBY AHVANOOEY AND ZHAO, J. (2023). Deepfakes, Misinformation, and
Disinformation in the Era of Frontier Al, Generative Al, and Large Al Models. 2023 International Conference on
Computer and Applications (ICCA), p.1.

619 PALFREY, J., (2024). Misinformation and disinformation. Encyclopedia Britannica. Available at:
https://www.britannica.com/topic/misinformation-and-disinformation. [Accessed 5 August 2024].

620 AMEZAGA, N. AND HAJEK, J. (2022). Availability of voice deepfake technology and its impact for good and evil.
Proceedings of the 23rd Annual Conference on Information Technology Education, pp. 23-28.

621 XU, D., FAN, S. AND KANKANHALLI, M. (2023). Combating Misinformation in the Era of Generative Al Models.
Proceedings of the 31st ACM International Conference on Multimedia, p. 9292.

622 Ibidem.
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1. Transformation: information is transferred from one modality to another. A wide range
of these models creates data for different conversions, such as text-to-image/audio/video
conversions, video captioning, and image captioning. These models can generate multi-
modal content that very effectively and vividly displays wrong information®?,

2. Tampering: modifying preexisting content. Compared to standard photo or audio editing
tools, large generative models require change cues to generate desired outcomes,
making tampering considerably easier®.

3. Generation: production of new misinformation from scratch. It includes the creation of
misinformation that is both targeted and random. The latter regards the creation of
attention-grabbing content that Al models produce at random by merging any prominent
topic of the day to confuse the public or lead to information disorders. The former is
aimed instead at particular goals, known as “specific generation”, which frequently

leads to increased human harm®?°,

Consider the use of AIGC for misinformation generation and the techniques presented. By
inserting a prompt, it is possible to highlight how malicious actors can abuse the potential of
generative models to create deepfake movies or photos to accompany their fake news articles®?®.
Moreover, the integration of generative models with these many modalities poses a difficulty
in the fight against false information, as it becomes even harder for algorithms and people to

distinguish between fact and fiction®?’.

For clarity’s sake, if, on the one hand, Gen-Al may produce misinformation according to a
user’s specific malicious prompt, on the other hand, large generative models can produce
improper material, prejudices, and disinformation even in the absence of such malevolent cues,
mostly due to erroneous or biased training data®?. For instance, bias can take many forms,
including multilingualism, exclusionary norms, unfair discrimination, and societal
preconceptions®?®. These different biases can be derived from different sources such as data

collection, algorithm design, and human interpretation. The consequence, however, is always

623 Tyi, p. 9293,

624 Ibidem.

625 Ibidem.

626 Ihidem.

827 Ibidem.

628 Ihidem.

629 7ZHUO, T.Y., HUANG, Y., CHEN, C. AND XING, Z. (2023). Exploring Al ethics of ChatGPT: A diagnostic analysis.
arXiv preprint arXiv:2301.12867, p. 2.
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the same: leading to unfair, discriminatory outcomes®° that may result in deepfakes,

misinformation and disinformation propagation®!.

S3.2.1. Al misinformed generated content: societal implications

The Gen-Al misinformation generation is bringing many societal implications, which are
having hitherto unheard-of effects on all facets of contemporary society, from politics and
security to individual rights and social trust®®2.

First, one of the riskiest effects regards the impact of Gen-Al misinformation on democracy and
public opinion®®, The integrity of public debate is fundamental in democracies. Deepfakes are
falsehoods produced using LLM-based GenAl that may be used to fabricate controversies, alter
election results, and distort public records. As such, they pose a danger to the credibility of news
dissemination. The foundation of democratic decision-making is threatened when voters are
unable to discriminate between authentic and fabricated depictions of politicians or policies.
False information spreading can influence elections, exacerbate political division, and reduce
public confidence in democracies®*.

Second, Gen-Al misinformation may also affect privacy and personal security®®. Indeed, the
capacity to produce convincingly fictitious photos and recordings of people without their
permission has sparked concerns about personal safety and privacy. Deepfakes can be used as

a weapon to defame people, use them as leverage in extortion, or violate their privacy in heinous

ways, as evidenced by the production of deepfake pornography that is not consenting.

630 FERRARA, E. (2024). Fairness and Bias in Artificial Intelligence: A Brief Survey of Sources, Impacts, and
Mitigation Strategies. Sci, 6(3), p. 2.
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These kinds of crafts have misleading implications on the right to free speech and a generalised
feeling of vulnerability as people struggle with the possibility that their resemblance may be
misused®3®.

Third, Al-generated misinformed content produces consequences in the media and journalist
field. However, as already presented in Chapter One, we should distinguish between Aided
Journalism, where the use of Gen-Al in the newsroom could represent a great help for
journalistic work and, autonomous Al-generative content, which, instead, is debated among
legal scholars given the moral and cultural reasons negating the recognition of Gen-Al as a true
creator. Independent of this differentiation in Gen-Al usage in journalism, the journalistic
profession faces existential threats from deep fakes and AIGC®’. As public scepticism towards
media stories rises, journalists are compelled to deal with the added weight of confirming the
veracity of information. This cynicism can result in a “cry wolf” situation, where even reliable
news sources are questioned. This adds to the unsettling post-truth period when the truth is

arbitrary, and facts are malleable®®,

S3.2.2. Al misinformed generated content: ethical implications

In the previous subsections, after presenting the misinformation generation process by Geen-
Al and its societal effects have been presented. Hence, before presenting potential solutions to
such phenomena, the ethical impact of such AIGC misinformation should also be briefly
pointed out.

Hence, this subsection examines the ethical terrain that AIGC offers, the obligations of those
who create and distribute, and the general requirement for moral standards to mould the

advancements in artificial intelligence®,

Let us first start with ethical Al development and use®.

836 Jbidem; see also U. A. CIFTCI, G. YUKSEK, AND [. DEMIR. (2023) My face my choice: Privacy enhancing
deepfakes for social media anonymization. Proceedings of the IEEE/CVF Winter Conference on Applications of
Computer Vision, pp. 1369-1379.
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Disinformation in the Era of Frontier Al, Generative Al, and Large Al Models. 2023 International Conference on
Computer and Applications (ICCA), p.3

6% Jbidem; see also WAHL-JORGENSEN, K., CARLSON, M. (2021). Conjecturing fearful futures: journalistic
discourses on deepfakes, Journalism Practice, 15 (6), pp. 803-820.
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Computer and Applications (ICCA), p. 5.
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Al technology development is not value-neutral; rather, it reflects the goals, biases, and ethical
philosophies of those developing it. As a result, ethical Al development must actively work to

reduce biases in training data and algorithms to ensure fairness®*!

. Moreover, when developing
Al systems, transparency should be considered so that the AI’s decision-making processes can
be traced and explained®?. Lastly, Artificial Intelligence developers and users are responsible
for the results of their technology, especially when they affect public opinion or violate
individual rights®*3.

Second, a fine line needs to be drawn between promoting Al innovation and putting laws in
place to prevent its abuse®*. Innovation-friendly policies, which seek to protect against dangers
while fostering innovation and the useful applications of Al, may help achieve this goal.
Moreover, ethical considerations should actively guide the design of Al rather than being
applied retroactively to already-existing technologies®*.

Third, considering the philosophical debate in Chapter One, some philosophical concerns
should also be mentioned®®. Indeed, we need to discuss the ontological status of Al-generated
experiences and entities as it becomes more difficult to distinguish between reality and
simulation. Furthermore, the widespread occurrence of deepfakes raises concerns about the
foundation of knowledge and the circumstances in which we can declare something true or
untrue. Lastly, it is necessary to think about the effects of Al on human agency and autonomy,

particularly when people are shown representations created by Al without their permission®’.

841 Ibidem; see also GIOVANOLA, B. AND TIRIBELLI, S., (2023). Beyond bias and discrimination: redefining the Al
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S3.3. Algorithmic solutions and human-centric solutions to AI misinformed generated content

After presenting the Al misinformed-generated content creation process and its impact on
society and ethical perspective, the following subsection will present the main algorithmic and
human-centric solution to these phenomena.

On the one hand, algorithm-centred approaches’ main areas of emphasis include automatic
misinformation detection and correcting disinformation and its producers®*. On the other hand,
human-centred approaches investigate how to change people’s views of and responses to

disinformation and how experts, industry, and governments might assist in counteracting it®%°.

S3.3.1. Algorithmic technical defences

This subsection will look at the different technological, tactical, and policy-oriented defence
strategies that can be used to diminish the dangers of artificial intelligence-generated content
(AIGC). The building of impervious technological defences has become even more complex
because generative Al tools are now language model-based, and they can create credible deep
fakes and thus spread fake news or false and misleading information. The talk is a detailed
overview of the existing and developing technologies involved in identifying and preventing

AIGC and the problems that come with implementing solutions®®°.

The installation of misleading content from Al is the first line of defence, which is detection.
Searching for manipulation signals is the number one task of deepfake detection algorithms.
Some of the most common signals for manipulation detection are uneven skin tones, abnormal

blinking, and light unevenness®!

. Newly improved machine learning models allow these new
machines to use deep learning techniques, which are greatly influenced by deepfakes. Thus,

they could analyse the video frame pixel by pixel for modification®?. The fundamental issue is

648 ALMALIKI, M. (2019). Online misinformation spread: A systematic literature map. Proceedings of the 2019 3rd
International Conference on Information System and Data Mining (ICISDM 2019), Houston, TX, USA.
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that deepfake production methods and detection algorithms are improving, leading to an
ongoing arms race between producers and detectors.

Second, authentication techniques seek to confirm and detect the content’s integrity and
source®®®. When creating content, digital watermarking, for example, entails encoding a secret,
one-of-a-kind pattern or code that verify the content’s validity later on. An additional degree of
protection is provided by blockchain technology, which creates a decentralised, unchangeable
ledger of content creation and distribution that makes it simple to track down illegal changes®®*.
Third, machine learning cannot only be used to produce deep fakes but also to counter them. It
is possible to train algorithms to identify the digital “fingerprints” that the Al models that
produce deep fakes leave behind®®®. These fingerprints frequently have minute imperfections or
patterns in the information produced that match the generation technique or training set
employed. By examining these fingerprints, machine learning algorithms can determine

whether content has been edited or artificially generated®®.

However, these technologies have limits even when they seem promising. Indeed, the
techniques used to create deepfakes are changing quickly, and detection strategies must also be
adjusted®®’. In addition, significant computational resources are needed to analyse much content
in real time, and false positives are still a problem. The accessibility of deep fake-generating
tools, which even non-technical people can use, represents another difficulty and complicates
detection efforts®®8, Furthermore, because Al is so flexible, new ways to circumvent detection
methods are created as soon as they prove successful. In light of this cat-and-mouse dynamic,

the creation of defence mechanisms must take a proactive and dynamic approach.

653 SHOAIB, M.R., WANG, Z., MILAD TALEBY AHVANOOEY AND ZHAO, J. (2023). Deepfakes, Misinformation, and
Disinformation in the Era of Frontier Al, Generative Al, and Large Al Models. 2023 International Conference on
Computer and Applications (ICCA), p. 3.

854 Tvi, pp. 3-4. See also WANG, Y. (2023). Synthetic realities in the digital age: Navigating the opportunities and
challenges of Al-generated content. TechRxiv, pp. 3-4.

855 SHOAIB, M.R., WANG, Z., MILAD TALEBY AHVANOOEY AND ZHAO, J. (2023). Deepfakes, Misinformation, and
Disinformation in the Era of Frontier Al, Generative Al, and Large Al Models. 2023 International Conference on
Computer and Applications (ICCA), p. 4.

8% Jbidem; see also MITRA, A., MOHANTY, S.P., CORCORAN, P. AND KOUGIANOS, E., (2021). A machine learning
based approach for deepfake detection in social media through key video frame extraction. SN Computer Science,
2, pp. 1-18.

857 SHOAIB, M.R., WANG, Z., MILAD TALEBY AHVANOOEY AND ZHAO, J. (2023). Deepfakes, Misinformation, and
Disinformation in the Era of Frontier Al, Generative Al, and Large Al Models. 2023 International Conference on
Computer and Applications (ICCA), p. 4; see also ZHAO, H., ZHOU, W., CHEN, D., WEI, T., ZHANG, W. AND YU, N.
(2021). Multi-attentional deepfake detection. Proceedings of the IEEE/CVF Conference on Computer Vision and
Pattern Recognition, pp. 2185-2194.

658 MASOOD, M., NAWAZ, M., MALIK, K.M., JAVED, A., IRTAZA, A. AND MALIK, H. (2023). Deepfakes generation
and detection: State-of-the-art, open challenges, countermeasures, and way forward. Applied Intelligence, 53(4),
p. 4013.

146



To conclude, the above potential technical defensive framework for AIG misinformed content
detection reveals that more than transparency in the functioning of such detective technologies
is necessary. Indeed, considering the complexity of this challenge, some human-centric

detective solutions should also be considered.

S3.3.2. Human-centric defences

This stage of the writing process is where we decide whether to human-related countermeasures
used to combat misinformation can be extended to the new threats caused by Al-generated

misinformation. Traditionally, countermeasures against misinformation can be categorized into:

- user-level,
- platform-level, and

- government-level actions.

Regarding the user-level existing countermeasures, users can acquire, deliver, and use fake
news as products in the information economy of our era. Users can self-verify the received
content by referring to fact-checking websites or even asking about the reliability of the sources
from the other common members by exercising shared responsibility. By using caution, while
forwarding untested content, users can help stop fake information from spreading rapidly®®°.

However, users’ psychology, cognitive limits, and behavioural responses to contentious or
provocative news items present the main obstacle to making user involvement an effective tool
in the fight against fake news®®. Users must take the initiative to visit websites or utilise
resources other than social media platforms or messaging apps to fact-check. This is not ideal,
and as of right now, there are no features for in-app fact-checking, which would make it useful
and significantly lessen user effort. Furthermore, a lot of these services do not offer real-time
fact-checking, so consumers have to search their portals to confirm the legitimacy of the
content®®?,

At the platform level, governments assert that internet giants like Google and Facebook operate

platforms outfitted with cutting-edge artificial intelligence capabilities and a skilled crew,

859 GUPTA, A., KUMAR, N., PRABHAT, P, GUPTA, R., TANWAR, S., SHARMA, G., BOKORO, P.N. AND SHARMA, R.
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enabling them to devise and execute strategies to curb the dissemination of false information®®?,
However, rather than being primarily tech-driven, their actions appear more human- and crowd-
based. In addition, human reviewers may incorporate personal prejudices (bias) and mistakes
in their classification of false material. On the other hand, some platforms contend that content
restriction beyond user privacy standards is not part of their declared mission or
accountability®®.

At the government level, although national governments worldwide have tried to take initiatives

against misinformation spreading, they did not reach the desired outcome for mainly the

following reasons®*:

1) It can be challenging to identify the offenders on social media due to fake profiles.
2) No workable system exists to monitor fake news aggressively across numerous
platforms.

3) Local police departments have understaffed cyber-security and social media
surveillance units and inadequate training.

4) Both people and law enforcement organisations need to be made aware of laws and
legislation.

5) Users not reporting issues.

All the above being said, it is undoubtedly essential to apply such human-centric solutions.
However, their inherent flaws also make them unsuitable for reaching a clear, definite solution
to the problems of deepfakes, misinformation and disinformation that Gen-Al systems may

produce. Thus, the following subsection will present a more comprehensive potential solution.

S3.4. The need for an integrated defence framework

Due to the complex risks posed by deep fakes and misinformation, a thorough reaction is
required®®. Thus, the integrated defence perspective in this subsection combines technological,

strategic, policy-oriented, and educational logical answers to these dangers, adopting, in this

82 Tyi, p. 78279.
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way, a collaborative framework between the algorithmic and human-centric solutions presented

above, which inherently flaws need to be assessed together®®®.

There are four main pillars in the design of the suggested framework®®’.

The first is purely technological and combines machine learning-based authentication
techniques, Al-driven authentication methods, and technologically enhanced detection
algorithms®68.

Next, cross-platform strategies such as improved content moderation and collaborative filtering
must be implemented at the user-platform collaboration level®®®,

Following this, new laws and ethical guidelines that precisely identify and penalise the
production and dissemination of deepfakes should be developed at the policy and regulatory
levels®7°.

Ultimately, a civil society intervention is also essential. For instance, broad educational
initiatives and public awareness campaigns to enhance media literacy and critical thinking may

be launched®?.

However, this ideal framework must be implemented effectively through resource allocation,

multi-stakeholder engagement, and adaptive methods®’2.

First and foremost, effective implementation depends on cooperation between various
organisations, including governments, IT firms, educational institutions, and civil society. This
cooperation is essential to creating a cohesive front against the threats posed by deep fakes®”.
Second, sufficient financial, human, and technological resources must be deployed to support
the framework’s goals. Building and maintaining robust defences against deepfake and

disinformation threats requires investing in these resources®’%,
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Third, the architecture needs to include adaptable strategies that can change with the deep fake
production and misinformation campaign landscape. This flexibility is required to keep up with

evolving tactics and plans used by bad actors®”.

Whether this comprehensive defensive concept will work theoretically is a matter of several
important considerations®’®. First, each pillar’s effectiveness must always be kept under strict
observation and assessment to identify deep fakes and combat them. Second, through these
feedback mechanisms, the collaboration of all the stakeholders will be ensured —a process that
is a crucial part of the constantly improved model®’.

Moreover, besides preparing the conditions for success and comparing the current status with
some optional defence measures, benchmarking has proved to be a very important tool for
continuing to improve and ensure the efficiency of these defence mechanisms®®,

However, despite the extensive association of the concept, several other possible and
unanticipated scenarios, such as over-censorship or the crowding out of innovation, can still
occur®’®. Several alternatives for decreasing the risk, as the following is proposed: establishing
ethical supervising boards, which make a critical assessment of the consequences of defence

measures, managing speech protection and information fakeness, and inventing rapid response

systems in the case of any negative effects coming up®®.

In spite of possible unforeseen outcomes of this abstractly outlined protective scheme, the

success of this solution is the one that brings out the basic goals that such an outlook can

reach®:

1. Technological Effectiveness: rapid identification of deep fakes is crucial. However,
considering the constant technological evolvement in creating deep fakes, detection
methods may need to become increasingly specialized, potentially leading to a

continuous competition cycle between the capabilities of deep fake creation and
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detection®?, Furthermore, more than just an algorithmic solution may be required; a
human-machine collaboration is needed where both systems work simultaneously
instead of alternatively.

2. Strategic Resilience: cross-platform collaborations show the importance of coordinated
responses to disinformation. These initiatives must be scalable and adaptable, allowing
swift adjustments to emerging forms of misinformation®®3,

3. Policy Impact: the strength of policy interventions will largely hinge on the international
community’s collaboration to strictly adopt and enforce cohesive standards and laws®4.

4. Educational Outcomes: strengthening the public’s ability to differentiate between
authentic and deceptive information —enhanced through ongoing educational efforts—

may serve as one of the most enduring defences against misinformation®®.

S3.5. A4 call for interdisciplinary research

In the above subsection, a proposed integrated framework between algorithmic and human-
centric solutions has been presented, indicating how all the challenges that Gen-Al is bringing
into the media creative sector impacting media freedom itself cannot be solved through a one-
to-one discipline, rather a close collaboration between computer sciences researchers, jurists,
academia, the media industries, national governments and society itself is needed.

In particular, the research challenges identified can only be effectively addressed with
significant involvement from the media industry and meaningful information exchange between
academic institutions and media organizations. In order to develop responsible, trustful media
technology for the future in today’s democratic Al digital frontier, it is essential to understand
the current state of the art, the value propositions, the amount of economic investment in the
field, and the regulatory frameworks within which the diverse media sector operates, as well as

686

the goals that these organizations and/or research projects seek to achieve®”. Hence, developing

new organisational structures and initiatives that bring together the requisite technological
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capabilities, expertise, and key stakeholders is vital to addressing the concerns in a

comprehensive and interdisciplinary manner®®’.

In this regard, before deepening the area of current research projects in the field with a clear
focus on the European context, let us begin with a comparative economic analysis of Al
investments globally. This is fundamental to assessing the above challenges, given that a mere
theoretical depiction of a potential resolutory framework would be illogical without an

economic investment at the core premise.

Generally, there are two main types of private funding in Al and Gen-Al: private investment
and venture capital investments to start-ups, with the US and China leading both. However, EU
start-ups in the field are also starting to escalate®,

According to Statista (2023), the global Al market’s value was over €130 billion in 2023 and is
projected to rise significantly to about €1.9 trillion by 2030°¢°, The private sector now makes
most investments in Al. In 2023, the U.S. dominated the world in private Al investment with
€62.5 billion, followed by China with €7.3 billion. In 2023, private investment totalling €9
billion was drawn to the EU and the UK combined®®.

Between 2018 and the third quarter of 2023, almost €32.5 billion was invested in EU Al firms,
while over €120 billion was invested in U.S. Al companies. The difference in the relative share
of private investment in Al between the U.S. and the EU has grown due to recent investments

691

in U.S. Al businesses, such as OpenAl and Anthropic®*. However, the EU launched initiatives

in January 2024 to help small and medium-sized businesses and start-ups in Europe create
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reliable Al by providing capital. These initiatives included the InvestEU, Horizon Europe,

Digital Europe, and EIC accelerator programs®®,

On the other hand, regarding public investment, the European Union has a leading role
compared to the U.S., which is more private. The Digital Europe Programme will finance €2.1

billion in AI research and investment for 2021-2027%%.

The following subsections will now conclude Chapter Three by presenting two research
projects on Gen-Al’s impact on the media sector: one at the European level with 4/4Media and
another at the member-state level with the Austrian FAIRmedia undertaking.

We will observe that while FAIRmedia and AI4Media have similar histories in that they both
prioritise Al in the media industry and are dedicated to identifying moral principles for

trustworthy Al their scope, particular goals, and geographic emphasis are different.

S3.5.1. The Al4Media Project

As of now, technology has developed so much that it has already begun to transform the media
landscape by masking the echo chambers of citizen activities, interests, and opinions, collecting
citizen voices and stories, and connecting them to policymakers at different levels. It also
provides new, more profound insights into the intricate and quickly changing social processes
that occur online and offline. The support of Al-based solutions throughout the media value
chain makes it even more powerful to generate new ideas and products that foster innovation
and provide support to citizens and companies for including these technologies in their business
operations®®*. Simultaneously, significant risks and moral issues revolving around the usage of

Al are presented to individuals and society as well.

Driven by these opportunities, dangers, and difficulties, the 4/4Media project was founded by

the EU Horizon 2020 research and innovation program (grant agreement number 951911).

892 Ivi, p.2.
893 Ihidem.
6% European Commission Directorate -General for Communications Networks, Content and Technology
(2023).Futurium | European Al Alliance - Al4Media: A European Excellence Centre for Media, Society and
Democracy. [online] Europa.eu. Available at: https://futurium.ec.europa.eu/en/european-ai-

alliance/blog/ai4media-european-excellence-centre-media-society-and-democracy. [Accessed 9 Aug. 2024].
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The initiative aims to create a Centre of Excellence for Al and Media. This collaboration links
European media companies, the ICT industry, and Al academics. Its objective is to make the
next wave of fundamental Al innovations to sustain the media industry, ensuring that Al
applications in the future uphold Europe’s ethical and reliable standards. This program brings
together a critical mass of Al researchers, media industry executives, legal experts, and social
scientists to reimagine Al as a helpful enabling tool for society and the media®®.
The Al4Media consortium focuses on four important areas to improve and grow Europe’s
competence in media Al and advance the next generation of foundational Al research for the
media industry and society. These include creating new paradigms for machine learning and
utilising Al at the edge to solve significant problems with state-of-the-art ML methods.
Additionally, the consortium explores factors like robustness, explainability, fairness, and
privacy to prioritise trustworthy Al. The focus also includes content-centred Al, which
generates and analyses multimedia material. Additionally, a lot of attention is paid to Al
technologies that are human- and society-centred, especially when it comes to studying online
discussions, the creation and consumption of information, disinformation, and social media

experiences®®®.

S3.5.2. The FAIRmedia project by the Department of Innovation and Digitalisation in Law at

Vienna University

At the national level, the Al4Media conception could inspire various national projects
concerning Gen-Al’s impact on media sectors. One of them is undoubtedly the Austrian
FAIRmedia project launched in October 2023 and scheduled to terminate in October 2025. Thus,
at the time of writing, just a premise-based general analysis can be presented, which, however,
can already give the main project idea and objectives for developing a trustworthy utilisation

of Gen-AlI in the creative industries sector®’.

First, FAIRmedia, financed by the Austrian FFG Digitale Technologien 2022 Initiative, counts

the following six partners®®:

- Joanneum Research Forschungsgesellschaft mbH (lead),

8% Ibidem.

8% Ibidem.

697 JOANNEUM RESEARCH (2024). FAIRmedia»  DIGITAL. [online] DIGITAL. Available at:
https://www.joanneum.at/digital/en/projects/fairmedia/. [Accessed 14 Aug. 2024]

6% Ibidem.
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- APA-DeFacto Datenbank & Contentmanagement GmbH,

- Osterreichischer Rundfunk,

- Technisches Museum Wien mit Osterreichischer Mediathek,
- RedLink GmbH,

- Universitidt Wien Institut fiir Innovation und Digitalisierung im Recht.

The project derives from a context background similar to that of 4/4Media but leads to different
objectives.

As anticipated above, recent developments have seen tech companies entering the media
industry, increasing dependence on social media for information, a surge in the volume and
speed of information despite a decrease in audience attention spans, and a widespread rise in

misinformation across different platforms®®.

While Al-driven technologies for media
production can assist the media sector in addressing these challenges and sustaining its vital
role in democracy, there are, however, concerns, as most of the large-scale training datasets
used by Al systems originate outside Europe, meaning European organizations and data privacy

laws do not govern these underlying datasets’®.

To this end, FAIRmedia tackles the obstacles facing the media industry by working to provide

a set of guidelines and a toolchain for the creation of datasets and their use in model training,

701 702.

including legal concerns'™". More specifically, it focuses on 4 main goals

1. Establish a structure to effectively generate equitable and reliable datasets: the emphasis
is on current and archived material from Austrian media outlets to guarantee a reliable,
locally created foundation. This allows the generated data sets to be mapped according
to regional conditions (e.g., locally used terms or phrases). Tools for analysing the
balance of datasets enable the production’®.

2. Development of low- or no-code tools: These tools allow one to train AI models and
create datasets without requiring much programming experience. The intended

audiences include various media professionals, including editors, archivists, audience

699 FHSTP.AC.AT. (2022). FairMedia - Research. [online] Available at:
https://research.thstp.ac.at/en/projects/fairmedia. [Accessed 14. Aug 2024].

0 Ibidem.

1 Ibidem.

702 JOANNEUM RESEARCH (2024). FAIRmedia»  DIGITAL. [online] DIGITAL. Available at:
https://www.joanneum.at/digital/en/projects/fairmedia/. [Accessed 14 Aug. 2024].
98 Ibidem.
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managers, and journalists. The media corporations continue to maintain control over the
data through local training’®.

3. Creation of tools for post-hoc explanation in Al models: these aid in comprehending the
trained models and offer clear explanations and recommendations for maintaining the
proper balance between data sets’%.

4. The technologies are demonstrated by applying use cases for content classification and

question-answering-based content verification’®.

To reach the following objectives, FAIRmedia considers two procedural case-use categories.
The initial use case concerns content classification based on user requirements. Categorisation
tasks are crucial because they allow media firms to monitor their output and produce material
with an audience in mind. They also make content scheduling and production possible’®’,

The critical problem of this use case is adjusting categorisation procedures to various media
types and organisations and handling imbalances in categories, which makes assigning someone
to a particular category difficult. Hence, these tasks call for the domain expertise of journalists,
whose collaboration represents a crucial need’®.

Question answering or asking factual enquiries of a corpus of media assets is a second use case

of great relevance’®®

since it includes data gathering, model training on datasets and assessing
these models’ effectiveness. However, even though there has been a lot of progress in this field,
several issues remain. For example, it is difficult to understand the models’ decision-making
basis when the content utilised for large pre-trained models is not fully known. Furthermore,
models often serve a broad purpose and are not very useful for addressing issues specific to a
local or regional setting, but, on the other hand, FAIRmedia uses content from media
organisations’ archives compiled in compliance with the strictest journalistic standards for this

project’0.

In conclusion, despite functioning on a national scale, FAIRmedia possesses the capacity to

fortify data sovereignty throughout Europe by generating datasets entirely under the jurisdiction

%4 Ibidem.

5 Ibidem.

%6 Ibidem.

o7 FHSTP.AC.AT. (2022). FairMedia - Research. [online] Available at:
https://research.thstp.ac.at/en/projects/fairmedia. [Accessed 14. Aug 2024].

%8 Ibidem.

9 Ibidem.

"0 Ibidem.
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of Austrian media entities and crafting training techniques that even media professionals lacking
extensive prior knowledge can utilise. This creates new avenues for media organisations to

leverage Al technologies efficiently and augment the European Media Data Space**.

S3.5.3. The two projects in comparison’*?

These two presented projects could be examples of similar undertakings starting to scale up in
the EU (and in the U.S). Indeed, the main similarities between A/4Media and FAIRmedia start
from a very identical background, considering the impact of Gen-Al in the media sector.

First, they provide foolproof measures to protect against deep fakes, fake news, and
disinformation in the Gen-Al era, linking the tri-abundant cooperation among academia,
industries, and media organizations as the most viable alternative. The standard strategy, in turn,
seeks to ensure that Al improvements are morally right and technically viable by reducing the
gap between pure theoretical Al studies and their real-life implementation in the media industry.
Second, both projects revolve around the ethical application of Al. Indeed, their aim is the
creation of Al systems that respect social values and are open, equitable, and transparent. Thus,
reducing prejudice in Al algorithms and ensuring that media material generated by Al adheres
to democratic principles are essential components of this commitment.

Third, because misinformation and disinformation in the media contribute to many problems
on a large scale, both FAIRmedia and Al4Media are focusing on employing Al technology to
detect, thwart, and decrease false news. This proactive strategy is to secure the honesty of the
news and media content.

Although they share common themes, these projects differ in scale, scope, and specific
objectives. The bigger, cross-national project, AI4Media, based in the EU, is concerned with
using Al technology in many different media sectors. On the other hand, FAIRmedia is a more
local initiative grounded in Austria that looks at Al and applies to the issue of transparency and
fairness in the media.

Additionally, there is little difference in each project’s specific goals. AI4Media’s extensive
reach throughout the media industry is reflected in its broad scope, which includes media
creation, journalism, and information dissemination. FAIRmedia, on the other hand, has more

tightly defined goals, with a particular emphasis on ensuring that Al-driven media processes

1 JOANNEUM  RESEARCH  (2024). FAIRmedia»  DIGITAL. [online] DIGITAL. Available at:
https://www.joanneum.at/digital/en/projects/fairmedia/. [Accessed 14 Aug. 2024].
12 The following analysis is an autonomous comparative conclusion elaborated by this Dissertation’s author.
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follow ethical, transparent, and fair criteria starting from the datasets’ creation essential for the
training phase.

Hence, considering both their similar background goal directing to the creation of Al tools able
to ensure a trustworthy and ethical usage of Gen-Al systems in the media industries, but also
their different specific objectives and scope, it is possible to conclude that both research projects
are of great importance for the media-copyright-Al relationship’s current and future researches,
which could take them as a source of inspiration depending on the different goals that will be
pursued. Indeed, it could be more reasonable to look at 4/4media’s general and more open
scope, whether the aim is to engage in comprehensive research on the theme. At the same time,
Fairmedia could be a milestone for more specific-goal-orientated undertakings (which aims is
to start from AI’s training phase actively) not only at the local level but also; this project could

be taken as an example in other EU Member States’ searches.
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CONCLUSION

The objective of this Dissertation was to present a general, introductive, and comparative view
on the impact of Al and Gen-Al on the current copyright and media law industries in the EU
and the U.S. To reach such a goal, given the newness that such debate represents, this work has
been divided into three Chapters, each presenting a different topic of discussion that contributes
to drawing up a general conclusive remark.

In Chapter One Section I, the debate regarding Al and Gen-Al started by presenting the most
debatable philosophical discussion surrounding legal personhood in general and Al legal
personality in particular. Indeed, it is, in my opinion, crucial to start analysing such a premise
to cover the potentiality and extension of such attribution to Al entities later.

Chapter One Section II focused on the negative visions regarding Al legal personality
attribution, as the value-moral, accountability and commercial perspective sustain. Indeed, most
legal scholars outline four moral problems —substantial, terminological, epistemological and
ethical- that would arise when recognising Al with legal personality. Moreover, although we
could try to recognise such entities with legal personhood, the debate would be easily dismissed
by referring to accountability (could an Al system be held as accountable?) and commercial
(the Al being a sort of extension of the corporation’s legal personhood but still not a legal person
tout court) perspectives.

At this point, Section II first presented some positive, although minoritarian, arguments in
favour of Al e-personhood, which could be, for some, the best solution to the puzzle of Al
accountability and lack of “traditional” legal personhood. In any case, the debate is still very
intricate due to the fearful societal vision surrounding the theme. Indeed, Al systems’ newness
and unascertained nature stoke the fear of this phenomenon being recognised as having a legal
personality philosophically and normatively among society, consequently leading to a timorous
potential overcoming of artificial entities on humankind. Considering this uncertain framework,
one possible solution for the time being is to incline to the more pragmatic solution of Al as a
mere strict agent with a simple legal capacity.

The philosophical debate of Chapter One Sections I and II is crucial for analysing this thesis’
topic. Indeed, Section III concluded Chapter One, anticipating the role of Gen-Al and its lack
of a clear legal personality attribution that will be applied to the media law industries, especially

journalism. The Section indeed outlined the difference between AI’s usage in newsrooms as an
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aided tool to journalist work, a phenomenon that does not seem to create any urgent problems
in terms of copyright and authorship implications, and, instead, the AI’s usage as an
autonomous producer (could Gen-Al be considered a true creator?). The latter debate concluded
in a very similar way to the philosophical discussion above by presenting the most common
moral and cultural sciences reasons, in terms of human creativity diminishing, why Gen-Al

could not be defined first as a legal person and, consequently, as a creator.

Chapter Two continued the analysis of Gen-Al impact on media and copyright law industries
by presenting the main output perspective when considering the relationship between AI’s
creations and copyright consequences: on the one hand, the Al-assisted outputs and, on the
other hand, the Al-autonomous generated creations.

Both Section 11 and Section 111 followed the same structure for the EU and U.S. legal contexts:
a general presentation of the most relevant legislation for the traditional copyright and new
technologies frameworks and, later, the potentiality of extending the traditional copyright
protection to AI’s outcomes. In both Western legal outlooks, the conclusions of such debate,
despite some minimal differences due to the different creativity criteria threshold between
common and civil law countries, have resulted to be indeed quite linear. Considering that such
an output analysis has not been the aim of the most recent IP-Al legislations, according to most
legal doctrine, the tendency could be towards recognising copyright protection for Al-assisted
works, where human involvement is still implied. In contrast, as long as Al-autonomously
generated content is considered, such protection could not be guaranteed: to whom such
authorless works could be attributed, given that, at the time being, it is not possible to recognise
such Al systems as a proper legal person (able to claim rights such as IPRs)?

Despite two worldwide exceptions in the UK and Ireland for computer-generated works
copyright safeguard, this is not the case in the two legal frameworks of our interest.

Thus, Chapter Two concluded by presenting some hypothetical legal alternative shields for Al
outputs such as neighbouring rights and a sui generis ad-hoc perspective, which most legal

scholars are focusing on nowadays as the most suitable solution.

In conclusion, this Dissertation terminated in Chapter Three.

Section | continued the discussion on the copyright-Al relationship by focusing on third-party
copyright infringement by Al Bigtech during the input training phase of their algorithms, a
discussion which has been more debated and faced by legislators. In this regard, the European

approach to such violations seems to tend, with the DSM Directive of 2019 and the just
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published EU Al Act, to encompass such breaches in the TDM exception category. On the other
hand, although no proper legislation is solving the topic in the United States, the relevant case
law 2022-2024 evidence how such violations could be easily solved, referring to the fair use
doctrine.

Suppose such infringement in the Al input training phase did not arise. At this point, as briefly
highlighted in Section II, a possible line of defence could be the finding of a “substantial
similarity” between the Al output and the original human work. However, for jurists, the
technological complexity of Al algorithms’ functioning proves complicated when trying to
assess such violations in the Al outputs. Moreover, although such a case could occasionally

occur, it is relatively uncommon.

In conclusion, this Dissertation ended with a more ethical analysis, approaching one of the most
definitive subjects about the influence of Al on the media creative industry, namely deep fakes,
misinformation, and disinformation in the era of the digital frontier and how they had (and will
have) impacted society. Hence, it tried to solve such challenges by, first, presenting a
comprehensive theoretical defensive framework to such issues considering algorithmic and
human-centric solutions and, second, outlining two real-life interest research projects,
Al4Media and FairMedia, as possible guiding milestones for future research in the field, given
that the constant interaction between legislators, academia, media industry and organisations
will always be the core premise for any future discoveries and improvement in the long-lasting

Al-humankind relation.

Overall, through this Dissertation, I have tried to draw a general outlook regarding the newness
and the uncertainty that Gen-Al systems are bringing into the current media creative industries
both in philosophical- ontological terms and, consequently, in copyright terms. In the
framework of this general debate, it has clearly emerged how, at the time, there is a clear cut-
end between output and input perspectives. The former, and the most intricate, highlights the
difficulty in assessing Al-autonomous generated content copyright protection and consecutive
ownership mainly due to the lack, for now, in recognising such Al entities as able of claiming
rights and duties given their non-categorization as legal persons. In my opinion, this lacuna
appears as normative but actually finds its core reasons in the human-centric vision of the
overall human-machine relationship. The latter, instead, is way more disciplined both by legal
doctrine and by legislators, who are assessing third-party rights copyright infringement by Al

BigTech in the most recent-published regulations, directives, guidelines, reports, case studies
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and case law. The reason of this most discussed (and tried to be solved) topic, than the former,
can be outlined by referring to a very simple logical argument: given the aim and the clear
discipline of our copyright legal frameworks, which is to protect human creativity, in the
moment a clear violation arises (putting aside the difficulty with Gen-Al to demonstrate such
violations in the input and output phases), that infringement validates the IP goals overall. Thus,
in my opinion, it is quite normal that our academics and governors do not encounter obstacles
in assessing such theme with respect to Gen-Al autonomous output’s ownership, which instead
touches philosophical and ontological implications that, now, society does not seem ready and
competent to assess, until more consequential empirical evidence will be provided.

Lastly, independently of such perspectives and on the Al impact on human creativity, I have
tried to delineate some of the most common ethical and societal risks Gen-Al is bringing in
terms of deepfakes, misinformation and disinformation spread. In simpler words, when Al
systems are biased from the very input phase, false news scope extent could be very difficult to
encompass, depict and also blocking, considering first the complexity of such technical tools,
which may make the finding of such false information very difficult to discover, and second the
rapidity trough which such systems are able to widen their scope to an undefinable large
audience. Hence, the need for interdisciplinary research on the theme that counts with different

stakeholders from various background is and will be essential in the near future.

Comparable to any other major discoveries that have shaped our progress, Al and GenAl are
establishing themselves as pivotal scientific breakthroughs in the timeline of human evolution.
This reality demands that we face, regulate, balance, and engage with these technologies.

Thus, we must apply a human-centric critical approach while also expanding our understanding
beyond the human perspective: clinging to traditional viewpoints will not be sustainable in the

long run.
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